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LIM, LEE BING, ET AL. (doing business as Fong Wan) -----------_--__ 
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LONG, MILTON S. (doing business as Walton Training Bureau) —-_--____- 
LORING HAT CO. (Joseph Loring doing business as) HT AL___--___-___- 
DGOWISBOUSTANG KC One Coe ae (jee Ao ee 
Lowe Cosmetic Co., Jean (Glenn Brown et al. doing business as) et al____- 
UEC CUCL te ACC (0 eee ee ee ee 
MACHER WATCH & JEWELRY CO., ETC. (Caroline R. Macher et al. 

Goines, DUSINESS AS) eon ea ee re ee 
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MADISONISALES CORP SEICAL = 322583 = eS eee 
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Motawvons Biles Copel 222 Se Se Se eS eS eee 
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MeN PRCOs) Sse Hue Seas «eo ee eS es Se ee eee 
MEL BANCG&E SON: AW2e 22 =- en se oe ee eee 
MEIN) © ZAG EHS DY. ETIN Cle WV ORCC se TN © eee ee ae 
MEYER? CODING M. J. @& Hyde ee ee eee 
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TESS aS) |e a ee ee ee eR ee eee 
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MISSISSIPPI VALLEY AUTOMOTIVE JOBBERS ASSOCIATION ET 


M. J. & H. J. MEYER CO., INC 
M. J. HOLLOWAY & CO 


MOREHOUSE MANUFACTURING CO. (doing business as The Shaving 

Powders CO: a hens nn nt oe I ae ge 
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MORRIS & CO., LTD., INC., PHILIP 


NATIONAL DISTRIBUTORS, ETO. (A. F. Duverger doing business as)_ 
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NATIONAL PROPRIETARIES, ING 
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PATTERSON, L. B. (doing business as Nu-Way Manufacturing Co.)_--- 
Pencockse anininge gC OMMT ihe aes ee ee ee ee ee ee eee 
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1S)) ee nee ee eS eae ee Oe ee eee See ee ee 
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PREMIUM CANDY CoO. (Joe L. Thompson doing business as)_________ 
PREMIUM SALES CoO., ETC. (Mitchell A. Bazelon et al. doing busi- 

FAVES) ENS) ca ear ese a8 coat ae aia ale a Seah oh ye 
ROR eo EEO RUIN LOIN mye AL sce ee eae ee oe Ne 
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PRZYBYSZ, JOSEPH FERDINAND CLARO, ET AL_______-_2= = 
TEXT RTD DSS: COLO BAT Bsa DAM DA ae iM al alana pei ode epee ee cae 
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SCHWARTZ DRUGGISTOUN CIC AI ee ees ee ee eee 
SCIENTIFIC LABORATORIES OF AMERICA, ETC. (Hrnest G. Rurup 
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SHILL, EDWARD, ET AL. (doing business as The Cheshill Manufacturing 

(5) eae ec re ee OS 
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STEPHENSON LABORATORIES TRUST, INC 


CO.) Soe ces oe es a ae ec ee 


Stinson Canning Co., ete. (Calvin L. Stinson et al. doing business as) 
STRINGER, ANNE, ET AL 


as) 
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UNULCOES LOLESSOUMOTIIGINUE’ CO maa er Oana ee ee 
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WUINVACR S Ai DNDUIS DEVENS. SUNG. Ato eee ee ee eee 
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INCA EVAN IHR Vag) ah tose Pe eel eee ee ee | ee 
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VAC TOR TAL CHa NT OAT C On Hn WA Wea ote ee ee 
VAAL OE Hw Ave En PACINO ES ethINGs sees oe a ee eee 
LVCUNUN I GD ca ECACR VV EAS > CC) =cnies he eee 2 ee ee 
SV ASE CHAUN ACV T? SIVy ORR ICS, LU NGr ko ee ee ee ee 
WALKER & WOODWARD, ETC., (J. Lawrence Walker et al. doing 

PET SEIN SS el )) Rae A EA ee see he ee es a ee ee Ee 
WS AU EAA ES ECON VEN SiN OC) senr cm eae ee CE ge oe So or ey 
WALTON TRAINING BUREAU (Milton 8S. Long doing business as) ____-_ 
WARD, T. A., ET AL. (doing business as Minetree Brokerage Co.) —~---- 
WHILER, ALEXANDER, ET AL. (doing business as New York Premium 

INOMC] EV nO O 5) ieee ee eter ee a ee eee ee ee ee ee 
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VE CTC LEK AGELESS SS EEA MIPS Be ae SN AE ee 
Wet eh O BENSON ce COM UNG 2. feos Sen ee ie oe eee 
WHOSE? SEO (GO Li UE eS ST GRP NE SIO eee eg 
WA, JERE TRG SOUGS UGE Se a ee ee ee ee 
WHINREY, MEDORA (doing business as Gly-Cas Medicine Co.) HT AL_- 
AUN 7aE TOTES ME SATEN Gy ares OAC Pua (0) (ert eerie ene serie ete eet ee ee ee a 
AVN AAI TU Eee VATUTE EAU Tn Crare Hy AU is atom 5 ree ee Soe eS Dl tae ee ete, 
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Gia EC OMS USIN CCS 6h) == ae ee aoe nee oe eee eee Ee ee ee 
Va Tomales IC Ett OO) Sa Gr My lip vA. oo ae eee Ree ee See ee 
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NH TETE OM Bras: LENO AL BLY NG pe 9 as a a 
SHEE MED) eee TIN CUB BBY SKC ata SN aa LS Ac na ee ne Pt 
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ACEI CLAM LC) eee ete eel. ee ey ee ee ete Met ete ea ae 
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YORKe CONE): CO oe Pee 2 5 a ee ee ee ee eee 744 
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5A GN a) 0 Dena 7 GN dO Re ee ee 1014 
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ZIPPER, MORRIS, ET AL (doing business as Diamond Cap Co.) —~------- 909 
Zisblatt Furniture Oo., Inc., (doing business aS Grand Rapids Furniture 

Shows Rooms) sh GL- 2 252 ee ee eee 1638 


ZONE CO., THE, ETC. (Harry S. Benham doing business as) —~--_-_______ 437 
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PUA. UNG) LSD OWE VE ec gp ee ye eis PO i Sl 1681 
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Brandt, G. B. (Zephyr Laboratories) -_-_-----------~------------------ 1811 
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(Oenaay aed OUND alg Game Se Diasec Sy De ee i es aoe eee 1772 
@arbolineum Woods Presetving C0n22 == =n ee 1705 
WANA IONS CO te ee ee ee ee 1756 
Gass, Bean -& ‘Grainy Co. 22. 2. ss 2 ee 1770 
Cates, S:D> (Buell C0:)\ ooo a 1790 
@enol= @o:; nies 2 Se =e See Se ee ee 1750 
Gharles|B Knox: Gelatin Coin. = =~ Je. 2 ee ee eee ee 1746 
Charles He Dilly, Co. thes. 5 = =. = eee 1750 
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Ome Marks  ShoeiCOme ss 2s se See ee ee Se ae 1706 
Davis, Ray W. (United Service Training Schools)___.__.._____. 1673 
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BOUL SoeeT1 Cosas VN ip yee ee eee ines mses ee ee eg ae eee 1786 
PLOT Oc O See ae ae Sega Rees aL Nan a Pe ee 1678 
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TABLE OF CASES IN WHICH PETITIONS FOR REVIEW 
OF ORDERS OF THE COMMISSION HAVE BEEN FILED 
IN THE UNITED STATES CIRCUIT COURTS OF APPEALS 
FROM DECEMBER 1, 1940, TO MAY 31, 1941, INCLUSIVE 


Name 
ADOEPEAKASTOR scr BRODEERS, INCo. 222 2225) eee 
Petition for review filed in Circuit Court of Appeals for the 
Second Circuit on December 2, 1940. 
PAMednes CRUE DERRY. COW BANG 22s ee ee 
Petition for review filed in Circuit Court of Appeals for the 
Sixth Circuit on December 30, 1940. Petition dismissed June 
4, 1941. 121 F. (2d) 451. 
IVT @ iD BURN ge TOA STV, OI IGS ab cee Seg e Os Sree ae ee 
Petition for review filed in Circuit Court of Appeals for the 
Third Circuit on January 2, 1941. Commission’s order affirmed 
April 2, 1941. 
WHOLESALE LIQUOR DISTRIBUTORS’ ASS’N OF NORTH- 


Petition for review filed in Circuit Court of Appeals for the 
Ninth Circuit by Liquor Trade Stabilization Bureau, Inc., its 
officers, directors, and members on January 30, 1941. Peti- 
tion dismissed June 4, 1941. 121 F. (2d) 455. 
SCIENTIFIC MANUFACTURING CO., INC. ET AL__-_--- 
Petition for review filed in Circuit Court of Appeals for the 
Third Circuit on March 7, 1941. 
ic ANE CAWNID NG <C ON HAN WA ioe 2 2 oe 5 a A ee 
Petition for review filed in Circuit Court of Appeals for the 
Fifth Circuit on March 18, 1941. 
INGE Ole RE IVELUIME INIOV Bs Yo CO. 2n= 22 22 = eee 
Petition for review filed in Circuit Court of Appeals for the 
Second Circuit on March 21, 1941. 
INGA @ EBiEvaWVeAG © Hecho WHR YS (COL) BTC 220. = 322. 32 ee 
Petition for review filed in Circuit Court of Appeals for the 
Second Circuit on April 24, 1941. 
RABHOR CO., INC. (erroneously named Rabhor Corp.)-------- 
Petition for review filed in Circuit Court of Appeals for the 
Second Circuit on April 29, 1941. 
CAN DRY OLAS) BRON COW uote ee: Let Se eee seeds 
Petition for review filed in Circuit Court of Appeals for the 
Highth Circuit on May 21, 1941. 
GUEINIBIEVA Ta Ve RG EV AINID TS Bia C Oe ee ee ee ees 
Petition for review filed in Circuit Court of Appeals for the 
Seventh Circuit on May 22, 1941. 
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TABLE OF COURT CASES IN VOLUMES 1-32, INCLUSIVE? 


{Abbreviations: S. C.=U.S8. Supreme Court; C. C. A.=Circuit Court of Appeals; S. C. of D. C.=Supreme 
Court of the District of Columbia (changed on June 25, 1936, to District Court of the U. S. for the District 
of Columbia, and identified by abbreviation D. C. of D. C.); C. A. of (or for) D. C.=U. S. Court of Ap- 
peals for the District of Columbia (prior to June 7, 1934, Court of Appeals of the District of Columbia); 
D. C.=District Court. Hyphenated numbers refer to volume and page of the F. T. C. Reports, the 
number preceding the hyphen denoting the volume, the numbers following referring to the page] 


Ace Auto Supply Co., The, et al_____.______- (C. C. A.) 32-1891. 
Advance Paint: omsecses | 28 Fi. ge (C. C. A.) ‘‘Memoranda,” 20- 
739. 
INT) CYSG Fis Pee Le oie a a NN ae oe (C. C. A.) 32-1871. 
118 F. (2d) 669. 
Algoma WumberCo-, et al:2?-. -.._..----__ == (C. C. A.) 16-657, 17-669; 


56 F. (2d) 774; 64 F. (2d) 618; 291 U.S. (S. C.) 18-669. 
67; (54 S. Ct. 315). 


Allen B: Wrisley, Co. et al——— SH ee (C. C. A.) 31-1815. 
113 F. (2d) 487. 
Alle-Rhume Remedy Co., Inc. et al_________- (C. C. A.) 30-1613. 
Allied Pharmacal Co., Inc., ete__._.--_.--__- (D. C.) 31-1905. 
AMM COnOnAmencas 22526. 2 5 tne ao (C. C. A.) 5-529, 7-618. 
284 Fed. 401; 299 Fed. 361. 
Amber-Ita. (Ward J. Miller) _..-_____________ (C.-C. A.) 21-1223. 
AwMclheantdSonret al! +. 2-28.22. -b 222522 (C. C. A.) 22-1149, 26-1501; 
84 F. (2d) 910; 94 F. (2d) 802. 31-1828. 
American Army and Navy Stores, Inc_____-__- (C. A. for D. C.) 23-1392. 
ismentcany Candy. Core lee met ae al (C. C. A.) 27-1683. 
97 F. (2d) 1001. 
Amencani@ollegeret alas - 9 222-28 oe te (C. C. A.) 30-1674. 
American. Field Seed Co. et al__-._--_______- (C. C. A.) 30-1648. 
American Medicinal Products, Inc., et al_____ (D. C.) 30-1683. 
ATHORICAIE SMU Tig COS, aa te ees PSL ee oS (C. C. A.) 13-607. 
38 F. (2d) 547. 
AIMerICane LOVACCOG OB = 22 oe Bae = == ae (D. C.) 5-558; (S.-C. 7-599; 


283 Fed. 999; 264 U. S. 298; (448. Ct. (C. ©. A) 9-653; (S. C) 
336); 9 F. (2d) 570; 274 U. 8. 543 (47 ~—-11-668. 
S. Ct. 663). 


1 Interlinear citations are to the reports of the National Reporter System and to the official United States 
Supreme Court Reports in those cases in which the proceeding, or proceedings, as the case may be, have 
been there reported. Such eases do not include the decisions of the Supreme Court of the District of Colum- 
bia, nor, in all cases, some of the other proceedings set forth in the above table, and described or reported in 
the Commission’s Decisions and the Commission publications entitled ‘Statutes and Decisions—1914- 
1929,” and ‘Statutes and Decisions—1930-1938,’’ which also include cases here involved, for their respective 
periods. 

Said publications also include Clayton Act cases bearing on those sections of said Act administered by 
the Commission during the aforesaid period, but in which Commission was not a party. ‘“‘S. & D.” refers 
to earlier publication, reference to later being ‘1938 S. & D.’”’ For “(Memorandum of Court Action on 
Miscellaneous Interlocutory Motions” during the period covered by the second compilation, namely, 
1930-1938, see said compilation at page 485 et seq. 

% For interlocutory order of lower court, see “‘Memoranda,”’ 28-1966=or 1938 S. & D. 487. 


SOCK FEDERAL TRADE COMMISSION DECISIONS 


America’s Medicine, etc. (Harry 8S. Benham)_. (D. C.) 29-1629. 
Antisepto Products Co., etc. (Edward L. Jen- (D. C.) 29-1637. 


kins et al.). 
Ardelle, Int. Helenue..- sae eee soe se eee oe (C. C. A.) 28-1894. 
101 F. (2d) 718. 
Arkansas Wholesale Grocers Ass’n_-___------- (C. C. A.) 11-646. 
18 F. (2d) 866. 
Armand: Cow Sune: nenialet sees eae ee (C. CG. A.) 21-1202, 22-1155. 
78 F. (2d) 707; 84 F. (2d) 973. 
RTT OU WOcR CO epee oe eae eee ee ere (C. C. A.), “Memoranda” 20-745. 
Armiyaand Nanya liad os CO. ee eee eee (C.. A. of D., C.) 24-1601: 
88 F. (2d) 776. 
ATMOldES tone. © On See ee ee ee (C. C. A.) 15-606. 


49 F. (2d) 1017. 
Aronberg, Earl (Positive Products Co., ete.)_- (D. C.), 29-1634. 
Arrow-Hart & Hegeman Electric Co____----- (C. C. A.) 17-658, 683; (S. C.). 
63 F. (2d) 108; 65 F. (2d) 336; 291 U.S. 18-691. 
587 (54S. Ct. 532). 
Artlooma@ orp meee © 2) eee ee eee a ee (C. C. A.) 18-680. 
69 F. (2d) 36. 
Artloom Corp. v. National Better Business (D. C.), footnote, 15-597. 
Bureau et al. 
48 F. (2d) 897. 
Atlantic & Pacific Tea Co., The Great_______ (C. C. A.) 29-1591. 
106 F. (2d) 667. 
Atlas Health Appliance Co. (Jacob L. Gold- (D. C.) 31-1897. 


man). 
FAV CTY TS ALU C OMe = SO Wats OPS. Rewari 9 hy ay Be (C. C. A.) 30-1667. 
AVIAtTiONMLNStitmoevOL UsteaAe dimes o2= = soe (C. A. of D. C.) 21-1219. 
Avereciarniecnclubbands elm) ames 5-2. = ae (C. C. A.) 10-754. 
15 F. (2d) 274. 
BaldittRencara(ClitorCo:) sys=ae = = eee (D. C.) 31-1894. 
Balin Ga Pati lie semen eee senor Meee, kes (C. C. A.) 11-717. 
23 F. (2d) 615. 
Baltimore: Grain Conet alee ses meee s 8 - oe ee (D. C.) 5-578; (S. C.) 8-682. 
284 Fed. 886; 267 U.S. 586 (45 8. Ct. 461). 
Baltimore Paint & Color Works, Inc________- (C. C. A.) 14-675. 
41 F. (2d) 474. 
Banacenr-NVViebsver © Oem = ane e ereereyen ene (C. C. A.) 26-1495. 
95 F. (2a) 1000. i 
BasiceProducts: Coes. eee ee ee ee (D: C.) 3-542: 
260 Fed. 472. 

Battle Creek Appliance Co., Lid....-------. (C. C. A.) 21-1220. 
BayukaCigars ti nossa tae a ae eee ee (C. C. A.) 14-679 (footnote), 7085 
28-1958; 29-1574. 

Bear Mill Manufacturing Co., Ine_-_________- (C. C. A.) 27-1685. | 
98 F. (2d) 67. 


Beech=Nutebacking © 0-as saan (C. C. A.) 2-556; (S. C.) 4-583. | 
264 Fed. 885; 257 U.S. 441 (428. Ct. 150). ; 


3 Interlocutory order. See also S. & D. 721. 

4 Por interlocutory order, see ‘‘Memoranda,”’ 28-1965=or 1988 S. & D. 485. 

5 For interlocutory matter, see “‘Memoranda,”’ 28-1968 or 1938 S. & D. 489. 

6 For interlocutory order, see ‘‘Memoranda,”’ 20-744 or S. & D. 720. 

7 For order of Circuit Court of Appeals on mandate, see ““Memoranda,” 20-741 or 8. & D. 189. 


TABLE OF COURT CASES IN VOLUMES 1-32, INCLUSIVE XXXI 


Belmont Laboratories, Ine_.)_./-..---2.222_ (C. C. A.) 28-1941. 
103 F. (2d) 538. 
Bene rc Sous Ine WOE: Lot ath sass es fe (C. C. A.) 7-612. 
299 Fed. 468. 
Benham, Harry 8S. (America’s Medicines, etc.). (D. C.) 29-1629. 
Benham, Leland F. (The Zelle Co.)__________ (D. C.) 29-1631. 
Berkey & Gay Furniture Co. et al___...___..__ (C. C. A.) 14-679.. 
AMR (2d)) 420. 
Berry Seed Co. et al_______-_----- Porat Ae, (C. C. A.) 80-1649. 
109 F. (2d) 1012. 
Bevalehempoveel, Gor. sats 2) 22 Ste ay eee es OP Ch)aS = -C2citD Ca toot- 
note, 3-548. 
Biddle Purchasing Co. et al___-.__-___-____- (C. C. A.) 26-1511; 32-1840, 
96 F. (2d) 687; 117 F: (2d) 29. 1867. 
Block, Sol., et al. (Rittenhouse Candy Co.)___ (C. C. A.) 26-1497. 
BJumenthal, Sidney, etal. (Rittenhouse Candy (C. C. A.) 26-1497. 
Co.). 
Bonita Co, Thetet ale 2 0 0 0 Sone ke (C. C. A.) 22-1149; 31-1834. 
84 F. (2d) 910. 
Bourn oisn tac eetale == t- F ee (C. C. A.) 27-1706. 
BGG Oe NOM oad Sp ee ee ee ee (C. C. A.) 29-1577. 
Bradley. Jameshy see sates oe en, (C. C. A.) 12-739. 
31 F. (2d) 569. 
Breakstone,samiu el 826 Tee wha eh l 28s oe (C. C. A.) ‘Memoranda,’ 20-745. 
BreenrOandy. Corres wth! eer. 2 (C. C. A.) 25-1701. 
92 F. (2d) 1002. 
Brown da ley. Ser G et ky PAI ean (C. C, A.) 28-1894. 
LONE (2a). 7 18. 
Brown Fence & Wire: Co/2 .2.22.-- 2s (C. C. A.) 17-680. 
64 F. (2d) 934. 
Bunte Brothers, wines =) he Wes) ne (C. C. A.) 28-1959; 30-1650; (S. 
104 F. (2d) 996; 110 F. (2d) 412; 312 U.S. C.) 32-1848. 
349 (61 8. Ct. 580). 
Butterick Cotaet ale a2 eee? 3. Ge. he (S. C. of D. C.) footnote, 3-542, 
4 Ff. (2d) 910. (C. C. A.) 8-602. 
Butterick Publishing Co. et al_____-_------_- (C. C. A.) 23-1884. 


85 F. (2d) 522: 
B-X Laboratories and Purity Products Co. (D.C.) 29-1648; 30-1727. 
(John Petrie), U.S. v. 


Calcdwelloinces Draw Beso hii Ones, yoran (C. C. A.) 30-1670. 
111 F. (2d) 889. 
California Lumbermen’s Council et al__----_- (C. C. A.) 28-1954; 29-1568; 
103 F. (2d) 304; 104 F. @d) 855; 115 F. 31-1870. 
(2d) 178. 
Californian hice lNdUstry ues ae ea ee (CE GAS) 28-1918 
102 F. (2d) 716. 
Carnheldt@Out Cores 2. a = eee ee es (C. C. A.) 4-542. 
274 Fed. 571. 
(Gh aiacorn Dy LUG iS ees ene ere Pere oe ae ee (C. C. A.) footnote, 11-677. 


19 F. (2d) 823. 


8 Interlocutory order. See S. & D. 722. 
§ For interlocutory order, see ‘‘Memoranda,’’ 20-743 or S. & D. 716. 


XXXII FEDERAL TRADE COMMISSION DECISIONS 


Canterbury Candy Makers, Inc-__----------- (C. C, A.) 28-1894. 
101 F. (2d) 718. 

Capital Drug Co: (Max Caplan)___-2=---__-- (D. C.) 31-1900. 

Caplan VMaxa(@apinal DrugsCo,)aa= === (D. C.) 31-1900. 

CaponmWieter Co meus ames = eer = som ee sere (C. C. A.) 29-1611. 
107 F. (2d) 516. 

Cardinal Co., The (Charles L. Klapp)-_------- (D. C.) 29-1639. 

Careva Vige Compbilip se tra === = eres (C. C. A.) 12-726. 
29 F. (2d) 49. 

@artemCOarburetor Corp== === eee (C. C. A.) 31-1798. 
112 F. (2d) 722. 

(Wass often LP ibpteas as eae eee ead a ae (C. C. A.) 13-612. 
38 I. (2d) 790. 

Centunys Veta cratte Corp =e (C. C. A.) 30-1676. 


112 F. (2d) 448. 
Chamber of Commerce of Minneapolis et al.__ (C. C. A.) 4-604, 10-687. 
280 Fed. 45; 13 F. (2d) 673. 


Chanel elinceer eaters be oe a 2 ee (C. C. A.) 32-1866. 

Chapman Health Products Co}, The, et al__--_- (D. C.) 30-1687. 

ChranlessNge Millers Comes spaces se ee (C. C, A.) 27-1678. 
97 F. (2d) 563. 

Chase & Sanborn (Moir, John, et al.)!_______ (C. C. A.) 10-674. 
125he (@d)522° 

Chasei@ands Costes ee eee ee (C. C. A.) 26-1499. 
97 F. (2d) 1002. 

Chesapeake Distilling & Distributing Co______ (D. C.) 32-1909. 

ChicagowPontraiti@ose ss 8 88.52.22 (C. C. A.) 8-597. 
4 F. (2d) 759. 

Ciicage Silk Coseuet eis. os foo 5 (C. C. A.) 25-1692. 
90 F. (2d) 689. 

Civil Service Training Bureau, Inc____-__-__- (CG A® 21 Ing 7 
79 F. (2d) 118. 

Clairesmurmaces © ompetrall:i2 asses =e ee (8S. C. of D. C.), footnotes, 3-543, 


285 Fed. 936; 274 U.S. 160 (4758. Ct. 553). 4-539; (C. A. of D. C.) 5-584; 
(S. C.) 11-655. 


Clein Maxaly etialeee ee cee a eet oe rs (C. C. A.) 32-1868. 
Clito Co.,(Rene P. Balditt)..._-........-.... (DC) 3b iss® 
Consolidated Book Publishers, Inc.!________- (C. C. A.) 15-637. 


53 F. (2d) 942. 
Cordes, J. V., et al. (Martha Beasley Asso- (D. C.) 29-1621. 
ciates). 
Gosner@andyuCoae a2 we oe a ere (C. C. A.) 25-1703. 
92 F. (2d) 1002. 
Counter Freezer Manufacturers, National (8S. C. of D. C.) 22-1137. 
Association of, et al. 


Cox, SAH kd eee 3 ee ae SS (C. C. A.), “Memoranda,” 20- 
739. 
CrancenelieAn setral a= a= = = ae 5 (C. C. A.), footnote, 20-722. 


10 For interlocutory order, see ““Memoranda,” 20-744 or S. & D. 719. 

‘ For interlocutory order, see “Memoranda,” 20-744 or S. & D. 718. 

12 For final decree of Supreme Court of the District of Columbia, see footnote, 3-542 et seq., S. & D. 190. 
138 For interlocutory order, see “Memoranda,” 28-1966 or 1938 8. & D. 485. 
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Cream of Wheat:Com 2222s. =. (C. C. A.) 10-724. 

14 F. (2d) 40. 
Cubberley, (Wa. Smexrel <. 23-99) 2 (S. C. of D. C.), footnote, 18-663. 
Curtis Publishing, Coss ==" 22-5522 oe (C. C. A.) 3-579; (S. C.) 5-599. 


270 Fed. 881; 260 U. S. 568. 
Deckelbaum, Howard (Sun Cut Rate Drug (D. C.) 31-1888. 
Store). 


Deran Confectionery Co., U. 8. v_._--__-____ (D. C.) 30-1729. 
Dieiza CG umaCorret alow. oe a ee (C. C. A.) 29-1557. 

104 F. (2d) 999. 
Davia hlerConpince 2522252 =e pe (D. C.) 31-1891. 
WodsonwdiGaesrt ee" Seo 2 Re ee (C. C. A.) 20-787. 
HollarsGomulhestvobenge 22) os). a (C. C. A.), footnote, 16-684; 

é “Memoranda,’’ 20-739. 

Douglas Fir Exploitation & Export Co______- (S. C. of D. C.), footnote, 3-539; 


“Memoranda,’’ 20-741. 
Douglass Candy Co., ete. (Ira W. Minter, et (C. C. A.) 28-1885. 
al): 
102 F. (2d) 69. 
Dubinoff, Louis (Famous Pure Silk Hosiery (C. C. A.) 27-1673. 
Co.). 


Hastman Kodak Go. etval-==-_-- 2 =. - =. - (C. C. A.) 9-642; (S. C.) 11-669. 
7 ¥F. (2d) 994; 274 U.S. 619 (4758. Ct. 688). 
Hdison-Bello@o,wuc., ,ebh als -- 3) ee ee (D. C.), ““Memoranda,”’ 28-1969. 
Edueators Association, Inc., et al__--_--+___- (C. C. A.) 30-1614; 30-1658; 
108 F. (2d) 470; i110 F. (2d) 72; 118 F. (2d) 32-1870. 
562. 
HdwiaseCican Wor, Ines). 18 2 ay (C. C, A.) 20-740. 
ee eetora. chipecy ON Ge eae 2 eee ee eae o (C. C. A.) 29-1577. 


Electric Bond & Share Co. (Smith, A. E., etal.) (D. C.) 18-563, 17-637. 
34 F. (2d) 323; 1 F. Supp. 247. 


Electrolysis Associates, Inc., et al___.---_____ (D. C.) 30-1720. 
lecuromunenmalt Cousens seers. See (C. C. A.) 25-1695. 
91 F. (2d) 477. 
HimemCandyaC orn Uy SO p0mmee sso ee oe wees (D. C.) 30-1729. 
He Moros Cigar omeet = se ee oe Sete (CC) Cy ASN 29-1616: 
107 F. (2d) 429. 
Englander Spring Bed Co., Inc__--------..--- (D. C.), ‘“Memoranda,’’ 28-1969. 
Pricubaboratorices,;imcs, (ete. -.- 3-22. 2e2 2 (D. C.) 31-1905. 
Evans ur Coskettal: s-< 22 0. a ele (C. C. A.) 24-1600. 
88 F. (2d) 1008. 
PPairdoot, Produets Co-—-_-¢-=-=-4s Ee ee (C. C. A.) 21-1224, 26-1507. 


80 F. (2d) 684; 94 F. (2d) 844. 

F. A. Martoccio Co. (Hollywood Candy Co.)-_. (C. C. A.) 24-1608. 
87 F. (2d) 561. 

Famous Pure Silk Hosiery Co. (Louis Du- (C. C. A.) 27-1673. 


binoff.) 
Fashion Originators Guild of America, Inc., (C. C. A.) 31-1837; (S. C.) 
et al. 32-1856. 
114 F. (2d) 80; 312 U.S. 457 (61 S. Ct. 
708). 


14 For interlocutory order, see ‘“‘Memoranda,”’ 20-744, or S. & D. 720. 
822695™—41—VoL. 32 


Iil 


XXXIV FEDERAL TRADE COMMISSION DECISIONS 


Hioret: sales: Comelmes nob ale eee = eee (C. C. A.) 27-1702; 28-1955. 
100 F. (2d) 358. 
Piuvecelman Coyne. °N= ee = ee ena (C. C, A.) 138-602. 
37 F. (2d) 59. 
Tihyaovt ee yrtekan, COs eee a es (C. C. A.) 15-625. 
52 F. (2d) 8386. 
HordalViotor@ Osea seer eee eee oe eee (C. C. A.) 31-1883. 
Hox oki lm Corp oma tlon seat nee eee (C. C. A.) 7-589. 
296 Fed. 353. 
ruiGl Growersme <presa sl NCa === = ee Ses ee (C, C, A.) 3-628; footnote, 6-559, 
274 Fed. 205; 261 U. S. 629 (42 S. Ct. 518). 
Garment Mfrs. Assn., Inc., et al__..___------ (S. C. of D. C.); footnote, 18-663. 
-General Motors Corp. et al__-_- PSone AS ~.. (C. C. A.) 31-1852. 
114 F. @d) 33. 
Geors enkiveci Come ee aes es eee (C. C. A.) “Memoranda,” 20- 
11S e-(@.d) 2583: 722; 31-1846. 
George=ZieolentComenn et = ee (C. C. A.) 24-1625. 
90 F. (2d) 1007. 
GimbeleBroseeplin cee ye 9s cess eee eae (C. C. A.) 32-1820. 
116 F. (2d) 578. 
Glade¥@andyvAC oes ne= So) eee eee (C, C, A.) 29-1584. 


106 F. (2d) 962. 
Goldman, Jacob L. (Atlas Health Appliance (D. C.) 31-1897. 
Co.). 


Good-Grape Come 2) 223 aS 3 OR Sa eB ce (C. C. A.) 14-695. 
45 F. (2d) 70. 
Goodyear Tire & Rubber Co____- sana) Sa een (C. C. A.) 25-1707, (S. C.) 26— 


92 F. (2d) 677; 304 U. 8. 257 (58 S. Ct. — 1521, (C. C. A.) 28-1899. 
863); 101 F. (2d) 620. : 
Gotlieb, Lenard, et al. (Reed’s Cut Rate Drug (D. C.) 31-1885. 
Store, ete.). 


Grandshapidss Varnish Code eke ye (C. C. A.) 18-580, 
41 F. (2d) 996. 
GETZ ne ra) eee ee a a a ee we ee (C. C. A.) 1-571, 2-545; (S. C.) 
258 Fed. 314; 253 U.S. 421 (40S. Ct. 572). 2-564. 
Great Atlantic & Pacific Tea Co., The_._____- (C. C, A.) 29-1591. 
106 F. (2d) 667. 
Guarantee Veterinary Co., et al_...-.-.----- (C. C. A.) 5-567. 


285 Fed. 853. 
Gulf Refining Co. et al. (Sinclair Refining Co. (C. C. A.) 4-552; (S. C.) 6-587. 
et al.) _ 
276 Fed. 686; 261 U.S. 463 (43S. Ct. 450). 


Elall paresis elena ater 2 Sires. SOI oe eee (C, C, A.) 20-740. 
67 F. (2d) 993. 
Hamilton-Brown Shoe Co., U. 8. v__________- (D. C.); footnote, 26-1495. 
Hammond) um beri Cole. 2.2 eu ane _.-. (C. C. A.); footnote, 16-684; 
“Memoranda,” 20-739. 
Hamunondmsny.cdeniw: © Om ses = = ete oe ee eee (D. C.) 5-578; (S. C.) 8-632. 
284 Fed. 886; 267 U.S. 586 (45S. Ct. 461). 
Harriet Hubbard: Aver, In¢seee- oes eeeue oe (C. C. A.) 10-754. 


15 F. (2d) 274. 


18 For interlocutory matter, see ‘‘Memoranda,’’ 28-1954, or 1938 S. & D. 485, 
16 For interlocutory order, see ‘‘Memoranda,”’ 20-746, or S. & D. 724. 


a 


TABLE OF COURT CASES IN VOLUMES 1-32, INCLUSIVE 


Hartman Wholesale Drug Co., Inc., et al___-_- (D. 

Haynes iasCon ules eustinues 944.0 eee seul oe (C, 
105 F. (2d) 988. 

HelenyArdelle pluie =" ae ee ee (C. 


101 F. (2d) 718. 


Herbal Medicine Co. (George Earl McKewen (D. 

“ etiala: 

Heusertblermanteas? jyenr ts ey oe Pa ett (C 
4 F. (2d). 632. 

drenusnernc Son SH INL 2h Se eye ee (C. 
106 F. (2d) 596. 

TSS TOS eerie rp ew egy Bea ey 2 (C. 
9 F. (2d) 481. 

HiressiurnersGlass) Col e2s!s 55--.--2--.5-5 (C. 
81 F. (2d) 362. 

Hoboken White Lead & Color Works, Inc____ (C. 
67 F. (2d) 551. 

Hoffman Engineering Co______.-______----- (C. 

Holloway.éCo!,sM.J.,:et, alo. = se e-- (C. 
84 F. (2d) 910. 

Hollywood Candy Co. (F. A. Martoccio Co.)__ (C. 


87 F. (2d) 561. 


Holst Publishing Co. et.al, U.S. v..__.2---- (D 
Hudson Commlhepiebiiee ee 273. oat at (C 
Hazehes:-Inc,yE. Griffiths 172. 238. 2225. 8. (C 


63 F. (2d) 362. 


FRUTST Oc SONG ele Pence Tene gy ae es (D. 
268 Fed. 874. 
Ice Cream Manufacturers, International Asso- (S. 


ciation of, et al. 
Illinois Lumber & Material Dealers Ass’n, Inc. (C. 
97 F. (2d) 1005. 


inniperralkCandyiC 0226 fea ake ese. = ce 
101 F. (2d) 718. 
Indiana Quartered Oak CoL_-e_- 222. 22-7 (C 


26 F. (2d) 340; 58 F. (2d) 182. 
INECTO MIN CMe ace ee BE re eS (C. 
70 F. (2d) 370. 


International yArt Corret alesse ..- ao (C 
109 F. (2d) 393. 
International Association of Ice Cream Manu- (8. 


facturers, et al. 
International Shoey@o.% 1. 4_ 222 - 3. sen2- 32 (C. 
29 F. (2d) 518; 280 U.S. 291 (50S. Ct. 89). 


ronized, Yeast. Coss. 2 =o #ss = eae ke (C 

Jenkins, Edward L., et al. (Antisepto Products (D. 
Co., etc.). 

Jelimenudsony Coma lhes es Was 2a ee (C. 

Johnson’ Candy Co., Walter H_..-.-.-.-..-- (C, 


78 F. (2d) 717. 


XXXV 


C.) 27-1693. 
C. A.) 29-1578. 


C. A.) 28-1894. 


C.) 31-1913. 


. C. A.) 8-628. 


_ A.) 29-1580. 
_ A.) 10-653. 
_ A.) 21-1207. 
A.) 14-711, 18-663. 


_A.) 2121221. 


C 
C 
C 
C. 
C 
C. A.) 22-1149; 31-1829, 
C 


_ A.) 24-1608. 


C,).30-1728: 
C,,A.), 32-1889: 
_ A. of D. C.) 17-660, 20-734. 


C,). 3-565. 
C. of D. C.) 22-1137. 


C. A.) 27-1682. 


. CoA.) 28-1894, 


. C. A.) 12-721, 16-683, 


C. A.) 18-705, 20-722, 


. C, A.) 30-1635. 


C. of D. C.) 22-1137. 


C. A.) 12-732; (8. C.) 13-593. 


. C. A.) 20-737. 


C.) 29-1637. 


C. A.) 32-1889. 
CHAS) 21195: 


17 For interlocutory order, see ‘‘Memoranda,’’ 28-1968 or 1938 8. & D. 489. 
18 For certain prior interlocutory proceedings, see also “Memoranda,” 28-1967 or 1938 S. & D. 488. 
19 For interlocutory order, see ‘‘ Memoranda,” 20-745 or 8. & D. 722: 


XXXVI FEDERAL TRADE COMMISSION DECISIONS 


Jones-Comw Inc, dite Ch yee a ee ee ee (D. C.) 5-578; (S. C.) 8-632. 
284 Fed. 886; 267 U.S. 586 (458. Ct. 461). 

JUStine kl aymestic, © Onp LOC =e. = ae eee eee (C. C. A.) 29-1578. 
105 F. (2d) 988. 

Alar OS Neer Otis a eee ns eee eee (C. C. A.) 6-594. 
289 Fed. 57. 

iK, Web Wiss (Coy Gu ails Wh Sh Ue ce eeacsen= (D. C.) 30-1727. 


Kaplan, Blanche (Progressive Medical Co., (D. C.) 30-1690. 
etc.). 


Kay Abbotts tase i = ate nee setae aes (C. C. A.) 13-575. 
35 F. (2d) 160. 
KelleyqaMmes enone Nese ae re eee (C. C. A.) 24-1617. 
87 F. (2d) 1004. 
Keppelwe Broan. eke sae === (C. C. A.) 17-651; (S. C.) 18-684. 
63 F. (2d) 81; 291 U.S. 304 (548. Ct. 423). 
KaiddertOiMCose2 22s aa24 52 Wig sass ee eas (C. C. A.) 32+1828. 
117 F. (2d) 892. 
Manpey nome Ooue sos2.(osatae assess (C. C. A.) 4-546. 
275 Fed. 665. 
Kirke doCommJ asm omieurale se ae oa eee (C. C. A.) 16-671. 
59 F. (2d) 179. : 
Kirsehmann Hardwood Co__-.>_-_---------- (C. C. A.); footnote, 16-684; 
“Memoranda,” 20-739. 
Klapp, Charles L. (The Cardinal Co.)-_------ (D. C.) 29-1639. 
Klesner, Alfred (Shade Shop, ete.)___--____-- (C. A. of D. C.) 9-650, (S. C.) 


6 F. (2d) 701; 274 U.S. 145 (478. Ct. 557); «11-661; (C. A. of D. ©.) 12- 
25 F. (2d) 524; 280 U. S. 19 (50 St. Ct. 717; (S. C.) 13-581. 


1). 
Klimate-Pruf Manufacturing ('o., U. S. v____- (D. C.) 30-1780. 
Kobo Costda Wi2te8 fae” ee ee ee (C. C. A.) 11-718. 
23 F. (2d) 41. 
pecaGe\Viaverst@ om Incas 5-5 sees = seen (C. C. A.) 27-1675. 
97 F. (2d) 365. 
Leader Novelty Candy Co., Inc___________-- (C. C. A.) 25-1701. 
92 F. (2d) 1002. 
Mea vit MWOUIs 22 Neen ia. 2 AL ee ee ee (C. C. A.) 11-635, 21-1228. 
16 F. (2d) 1019. 
eet Co-nGeorge Hmeres* = oe oe oes eee (C. C. A.) ‘ Memoranda,” 20- 
113 F. (2d) 588. 722; 31-1846. 
Lee, U.S. v. (Sherwin et al. v. U. S.)________- (D. C.) (C. C.\&); footnote, 


290 Fed. 517; 297 Fed. 704 (affirmed 268 6-559. 
U.S. 369; 45 S. Ct. 517). 
Leisenring, Edwin L., et al. (U. S. Drug & (D. C.) 30-1701. 
Sales Co., ete.). 


Hesinsky Co.) HMO els tte en eee (C. C. A.) 4-595. 
277 Fed. 756. 

hewame Drupal cee. Se. ae eee eee (D. C.) 28-1951. 

highthouse Rust C oss. se. =e) os bs see (C. C. A.) 13-587. 
35 F. (2d) 163. é 

TOOSC=WALCSWa IS CUI © Ome mesa ee (C. C. A.) 7-608. 


299 Fed. 733. 


20 For interlocutory order, see ‘‘Memoranda,”’ 20-745 or S. & D. 723. 
2 For interlocutory order, see ‘‘Memoranda,’”’ 20-745 or S. & D. 721. 
2 For interlocutory order, see “‘Memoranda,”’ 20-744 or S. & D. 721. 


TABLE OF COURT CASES IN VOLUMES 1-32, INCLUSIVE XXXVII 


Herisand) Cor PO a A Bee (D. C.) 5-558, (Si C.) 7-599. 


283 Fed. 999; 264 U.S. 298: (44 S. Ct. 336). 
Macfadden Publications, Inc.?8_____________- (C. A. of D. C.) 138-605. 
37 F. (2d) 822. 
Mahlen/@ os# Inet + Dye) Sef) = oo oe (D. C.) 31-1891. 
Marisela iradine=Post, Incase" 50) ae see oe (C. C. A.) 20-725, 21-1212, 23- 
77 F. (2d) 246; 79 F. (2d) 127; 84 F. (2d) 1381. 
768. 
Maison; Piehels 2x! Shoot te SA ge ue (D. C.) footnote, 18-663. 


Maloney Oil & Mfg. Co. (Sinclair Refining Co. (C. C. A.) 4-552; (S. C.) 6-587. 
et al.). 
276 Fed. 686; 261 U.S 463 (43S. Ct. 250). 


Mandel Brothers, Ine: et al. 2-2 2__ ==. (C. C. A.) 32-1886. 

March of Time Candies, Inc____._-_.._--__-- (C. C. A.) 29-1557. 
104 F. (2d) 999. 

Marietiar Mir ii@e 222s tt 2 2 See ease (C. C. A.) 15-613. 
50 F. (2d) 641. 

Marshall Field’ &*C€o-,-eti al. - .-2 = 2. (C. C. A.) 32-1886. 

Martha Beasley Mvéciates (J. V. Cordes et (D. C.) 29-1621. 

alee 


Martoccio Co., F. A. (Hollywood Candy Co.)_. (C. C. A.) 24-1608. 
87 F. (2d) 561. 


Masland Duraleather Co., et al__-___-_____-- (€. €. A.) 18-567. 
34 F. (2d) 733. 

Mayers Com Ine. ta: & Cx 22-82. setae (C. C. A.) 27-1675. 
97 F. (2d) 365. 

Maynard Coal Cov love) = 222 ease eee (S. C.-of D. C.): 3-555, 6-575; 
22 F. (2d) 873. (C. A. of D. C.) 11-698. 

Mavest@uterate: Drucn@ Ome ae ane ee (D. C.) 30-1713. 

May’s Cut Rate Drug Co. of Charleston -_ -_- (D. C.) 30-1710. 

McKewen, George Earl, et al. (Herbal Medi- (D. C.) 31-1913. 

cine Co.). 


McKinley-Roosevelt College of Arts and (C. C. A.) 32-1878. 
Sciences. 


MicIkeaniaciOOn, wAT Clral ee see Le ee ee (C. C. A.) 22-1149; 26-1501; 
84 F. (2d) 910; 94 F. (2d) 802. 31-1828. 

Mells Manufacturing Co., U. S. v____--____-- (D. C.) 32-1907. 

INVen mene o.2o seer Sie) oe. ie SIS Ne (C. C. A.) 6-579. 
288 Fed. 774. 

Mentho-Mulsion, Inc. et al_____------------ (C. C. A.) 32-1868. 

Merit Health Appliance Co. (George S. Mogil- (D. C.) 32-1900. 

ner et al.). 

Maid West. Milles Imc2? (2005! <5 0 2 facets (C. C. A.) 25-1688. 
90 F. (2d) 723. 

Miller iGo.7C hanlegune 3 2k assess sce (C.-C. A.) 27-1678. 
97 F. (2d) 563. 

Wiillere ru euC ome oe = ta ee es ee (D. C.) 31-1908. 

Mallera warded. (Amber-"ta)ee2 22. -s25 26254 (C. C. A.) 21-1223. 


23 For order of the Supreme Court of the District of Columbia, denying petition for writ of mandamus, 
ete., see “Memoranda,” 20-742 or S. & D. 704. 

% For order of the Supreme Court of the District of Columbia on mandate from Court of Appeals of the 
District of Columbia, see ‘‘Memoranda,”’ 20-742 or 8. & D., footnote, 650. 

% For interlocutory order, see ‘‘Memoranda,”’ 20-743 or 8S. & D. 715. 


XXXVITI FEDERAL TRADE COMMISSION DECISIONS 


Millers National Federation, et al__.-------- (S. C. of D. C.) 10-739 (C. A. of 
23 F. (2d) 968; 47 F. (2d) 428. DiC.) 11-7058) C2oteDe€:) - 
14-675 (footnote); (C. A. of 
D. C.) 14-712. 
Millinery Creators’ Guild, Inc., et al___------ (C. C. A.) 30-1619; (S. C.) 32- 
109 F. (2d) 175; 312 U. S. 469 (61 S. Ct. 1865. 
708). 
Mills Novelty Co., et al., U. S. ex rel_-_------ (S. C. of D. C.) 22-1137. 


Minneapolis, Chamber of Commerce, of, et al.26 (C. C. A.) 4-604, 10-687. 
280 Fed. 45; 13 F. (2d) 673. 


Miners rounensse tes eens ae Snes te eae (C. C. A.) 28-1885. 
102 F. (2d) 69. 
Mishawaka Woolen Mfg. Co____-_---------- (C. Ca Az S.C). 5-95 
283 Fed. 1022; 260 U. S. 748 (43 S. Ct. 
247). 
Me JeebollowayacaCos-cu alte a ee a (C. C. A.) 22-1149; 31-1829. 
84 F. (2d) 910. 
Modern Hat Works (Jacob Schachnow) ---_-- (C. C. A.) 32-1875. 


Mogilner, George S., et al. (Merit Health Ap- (D. C.) 32-1900. 
pliance Co.). 


Moir, John, et al. (Chase & Sanborn)?7______- (C. C. A.) 10-674. 
12 F. (2d). 22. 
Montebello Distillers, Inc., U. 8. y____---_--- (D. C.) 32-1908. 


Morrissey & Co., Chas. T., ete 
47 F. (2d) 101. : 
NMontone sal ta@o seme Sees ee ee ees (C. C. A.) 30-1666. 
Mutuals brintinor Cora o. Yessee soe oe (D. C.) 32-1909. 
National Association of Counter Freezer (S. C. of D. C.) 22-1137. 
Manufacturers et al. 


epee a! (Ch Cs AD) 14-016: 


Nationale Biscuit @ oon ee eee nie ee eee (C. C. A.) 7-603; (D. C.) 24-1618. 
299 Fed. 733; 18 F. Supp. 667. 

NationalebiscuignCommUnis iy oeseme ae eee (D. C.) 27-1697. 
25 F. Supp. 329. 

Nationali@andys Comenes. os ones nee ee eee (C. C. A.) 29-1557. 
104 F. (2d) 999. 

National Harness Mfrs. Assn_____.____.___-- (C. C. A.) 4-539, 3-570. 


261 Fed. 170; 268 Fed. 705. 


National. Kream Co., Inc., and National (C. C. A.) 27-1681. 
Foods, Inc. 


National Optical Stores Co. et al__.-__.----- (D. C.), ‘‘Memoranda”’ 28-1970, 
National Silvers Comes ee sar at ia eee (C. C. A.) 24-1627; 28-1957; 
88 F. (2d) 425. 30-1675. 
Neff, George Ga (Prostex Co.) es = - se eee (C. C. A.) 32-1842. 
117 F. (2d) 495. 
New Jersey Asbestos Co_____._____________- (C. C. A.) 2-553. 
264 Fed. 509. 
Non-Plate Engraving Co.?°___.-_____________ (C. C. A.) 15-597. 


49 F. (2d) 766. 


% For interivcutory order, see ‘‘Memoranda,” 20-744 or S. & D. 719, 
27 For interlocutory order, see ‘‘Memoranda,”’ 20-744 or S. & D. 718, 
38 For interlocutory order, sec ‘‘Memoranda,”’ 20-743 or 8. & D. 716. 
% For interlocutory order, see ‘‘Memoranda,’’ 28-1965 or 1938 S. & D. 485. 


TABLE OF COURT CASES IN VOLUMES 1—32, INCLUSIVE XXXIX 


Norden Ship Supply Co., Inc., et al. (Winslow (C. C. A.) 4-578. 


et al.). 
277 Fed. 206. j 
NorthamaWarrenaCorps=== 2222). oe (C. C. A.) 16-687. 
59 F. (2d) 196. 
Nuloraoline, Come tc fee wae SEE AOA Alt hoe (C. C. A.), footnote, 3-542; 
254 Fed. 988. ““Memoranda,”’ 20-740. 
Oberlin, Robert C. (Research Products Co.)__ (D. C.). 29-1626. 
Ohromeathern@ onl sas. oor Soe eh (C. C. A.) 4-699. 
45 F. (2d) 39. 
Olive Brotherselne,, etal. -- sees. ee (C. C, A.) 28-1926. 
102 F. (2d) 763. 
Omega Manufacturing Co., Inc., et al_______- (D. C.) 30-1717. 


Oppenheim, Oberndorf & Co. (Sealpax Co.)#1__ (C. C. A.) 9-629. 
5 F. (2d) 574. 


Ostermooré& Co.) Ine:32_ Satan fee (C. C, A.) 11-642. 
16 F. (2d) 962. 
Ostlerc<@andiyuC ope cae 2 eae A eB I (C. C. A.) 29-1584. 
106 F. (2d) 962. 
Wizimemt Gi eChC ee = ren Mate ce eee ne = (C. C. A.) 22-1135. 
Pacific States Paper Trade Assn. et al_______- (C. C, A.) 8-608; (S. C.) 11-636; 


4 F. (2d) 457; 273 U.S. 52 (478. Ct. 255); (C. C. A.) 24-1631. 
88 F. (2d) 1009. 


Paramount Famous-Lasky Corp.#__________- (C. C. A.) 16-660. 
57 F. (2d) 152. 

Rearsaliee uuceri Cone. ose eee ee oe eee (C. C. A.) 6-605. 
292 Fed. 720. 


Perfect Reconditioned Spark Plug Co., The, (C. C. A.) 32-1891. 


et al. 
Petrie, John (B-X Laboratories and Purity (D. C.) 29-1643; 30-1727. 


Products Co.), U.S. v. 


Phalip, Carey Mig Co, et ale 2-22-22 22-222 (C. C, A.) 12-726. 
29 F. (2d) 49. 
Pittsburgh-Cut Rate Drug Cols -2 222-2 = (D. C.) 30-1707. 
Plantation Chocolate Co., Inc., U. S. v__-_--- (D. C.) 32-1908. 
Positive Products Co., etc. (Earl Aronberg).._ (D. C.) 29-1634. 
Rowe lnumiber Co: Thos shises= == 2 === = (C. C, A.), footnote, 16-684; 
“Memoranda,”’ 20-739. 
Procter Gamble, Co, etvale. 22" 2 oe (C. C. A.) 10-661. 
11 F. (2d) 47. 
Progressive Medical Co., etc. (Blanche Kap- (D. C.) 30-1690. 
lan). 
Brostex Con GeorgerGwiNei) aes soos sees (C, C. A.) 32-1842. 
117 F. (2d) 495. 
ure silks Hosierye Mulls, Ine sees 225 2 oo (C. C. A.) 8-595. 
3 F. (2d) 105. 
ORAS MUSIC I@O.85? 6 ee Ue at se lenta 8 eas (C. C. A.) 10-683. 


12 F. (2d) 730. ~ 


80 For interlocutory order, see ‘‘Memoranda,’’ 20-745 or S. & D. 724. 
31 For interlocutory order, see ‘‘Memoranda,” 20-743 or S. & D. 717. 
32 For interlocutory order, see ‘‘Memoranda,’’ 20-744 or 8S. & D. 720. 
33 For interlocutory order, see ‘‘Memoranda,’’ 28-1967 or 1938 S. & D. 487. 
4 For interlocutory order, see ‘‘Memoranda,’’ 20-743 or 8. & D. 716. 
35 For interlocutory order, see ““Memoranda,”’ 20-744 or 8. & D. 719. 


XL FEDERAL TRADE COMMISSION DECISIONS 


Quality Bakers of America et al__-.--------- (C. C. A.) 31-1858. 
114 F. (2d) 398. 
Queen Anne Candy Co. et al--------------- (C. C. A.) 22-1149; 31-1832. 
84 F. (2d) 910. 
Queen Chemical Co. (Charles Shrader) ------- (D. C.) 32-1904. 
Radio Wire Television, Inc., of New York et al_ (C. C. A.) 31-1882. 
Raladamse@ ont sa 5 1- Sea eee oe eee (C. C. A.) 14-683; (S. C.) 15-598. 


42 F. (2d) 480; 51 F. (2d) 587; 283 U.S. 
643 (51 8. Ct. 587). 


Raymondebros— Clara © 0m seme ss (C. C. A.) 4-625; (S. C.) 7-594. 
280 Fed. 529; 263 U.S. 565 (448. Ct. 162). 
Realweroducts: Comp met) al a= =e ee (C. C. A.) 25-1685. 


90 F. (2d) 617. 
Reed’s Cut Rate Drug Store, etc. (Lenard (D. C.) 31-1885. 
Gotlieb et al). 


Republic Iron & Steel Coz._...------------= (DiC)... C.. 6f) DB Caiaot. 
note, 3-543. 
Research Products Co. (Robert C. Oberlin)___ (D. C.) 29-1626. 
Rohilinolbs, eroukhanie, ID), Cina 2 eee eke (C,, CA.) 22-1145: Dy Cs of 
OS IN, eh) aire, D.C.) 27-1696; (C. <A. .of 
D. C.) 29-1569. 
Rittenhouse Candy Co. (Sol Block et al.)__-_- (C. C. A.) 26-1497. 
Rocks Monican les seee eee 2 0 eee a ae eee (C. C. A.) 382-1845. 
117 F. (2d) 680. 
RovgersiCandvaC One se a eee ee ee (C. C. A.) 28-1894. 


101 F. (2d) 718. 
Ron-Al Medicine Co., Dr., etc. (Irving (D. C.) 29-1624. 
Sofronski). 


Royvalebakines Powder Coes sas aes ee (C. C. A.) 4-614; (S. C. of D. C.) 
281 Fed. 744; 32 F. (2d) 966. 11-677, 701; (C. A, of D. C.) 
12-740. 
Royal Milling Co. et al.38__________________- (C. C. A.) 16-679; (S. C.) 17-664, 
58 F. (2d) 581; 288 U. S. 212 (53 S. Ct. 
335). 


Ryan Candy Co. (Southern Premium Manu- (C. C. A.) 22-1143. 
facturing Co., etc.). 
83 F. (2d) 1008. 
Saks ds Gomme sire tery fu PIE. ee, ee ee (C. C. A.) 32-1877. 
Sanders, Peter, et al. (The Perfect Recondi- (C. C. A.) 32-1891. 
tioned Spark Plug Co.). 


Savave Candy Comme nen = 95.85. 2 a ee (C. C, A.) 25-1705. 
92 F. (2d) 1008. 

Schachnow, Jacob (Modern Hat Works) ____- (C. C. A.) 32-1875. 

Seamiclang miunresGda CO gelinic apse ae eee (C. C. A.) 11-705. 


22 F. (2d) 1019. 


%6 For interlocutory order of lower court see ‘‘Memoranda,’’ 28-1966 or 1938 S. & D. 486. 

31 For interlocutory order in proceeding terminating in decision in 281 Fed. 744 (4-614), see “Memoranda,” 
20-748 or S. & D. 715. 
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8 For interlocutory order of lower court, see ‘““Memoranda,’’ 28-1966 or 1938 S. & D. 486. 
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FEDERAL TRADE COMMISSION DECISIONS 


FINDINGS AND ORDERS, DECEMBER 1, 1940, to MAY 31, 1941 


In THE Matrer OF 
R. M. HOLLINGSHEAD CORPORATION 


COMPLAINT, OPINION, AND ORDER OF DISMISSAL IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3661. Complaint, Dec. 10, 1938—Decision, Dee. 2, 1940 


Unrair METHODS Or COMPETITION—“LIFTING”’—WHERE SUBSTANTIAL INJURY TO 
COMPETITION OR INTENT To INJURE, BY HARASSING COMPETITORS OR DESTROYING 
Gcop WiLL ADHERING To THEIR MERCHANDISE, oR ErFEctT or so INsuRING, Erc., 
Nor SHown. 

There is no question but that the practice of “lifting” competitors’ merchandise 
from distributors’ shelves and disposing of it in a manner which permits its 
aceess again into the channels of distribution at distress prices is a practice 

- which is detrimental to competitors, immediate effect of which may be to 
reduce the possibility of the competitor selling more goods to the distributor, 
and detrimental effect of which is more apparent when the “lifted” merchan- 
dise reappears on the market at reduced prices. Practice, however, in which 
showing of substantial injury to competition or of an intent or effect of in- 
juring competition by harassing competitors or destroying the good will 
adhering to their merchandise does not appear, and in which slight injury to 
competition demonstrated does not approach possible demoralizing effect when 
made use of to harass and injure competitors, may not constitute unfair 
method of competition. Waldes & Co., Inc., 8 F. T. C. 305, distinguished. 


Unrairn Mreruops or CoMPETITION—“LipTING’—WHERE SUBSTANTIAL INJURY TO 
COMPETITION OR INTENT TO INJURE, BY HARASSING COMPETITORS OR DESTROYING 
Goop Witt ADHERING To THEIR MERCHANDISE, OR EFFECT OF 80 INJURING, ETC., 
Not SHowN—CREDIT EXCHANGE OFFERS AS MADE AND LIMITED BY MANUFACTURER- 
SELLER TO DEALER DISTRIBUTORS ON OWN AND OTHER PRODUCTS GENERALLY, BY IT 
CONSUMED AND JUNKED, AND IN PART RESOLD IN OTHER CHANNELS, AND IN JOB 
Lor SALES FoR CASH, AT UNDER CURRENT MANUFACTURER PRICES. 

Where a corporation engaged in manufacture and interstate sale and distribution 
of an extensive line of so-called automobile chemicals, including automobile 
soaps, polishes, top dressings, and other products thus characterized, extended 
both to old and other cutomers credit exchange privilege under which, 
among other things, (1) wholesaler or jobber customers, new or old, of its 
said, or “Whiz Line,” or various items thereof, were allowed to select 
from their own stocks, broadly, any goods of same general classification, 
regardless of age, condition, or manufacture, for shipment at customer's 
expense to said corporation at its place of business, and, subject to conditions 
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‘below set forth, customer was given credit by corporation for full amount 
cof cost of such items against purchase of items on the “Whiz Line”; (2) 
credit thus obtained was not available, however, for more than 25 percent 
of order and had to be taken advantage of within the year; (3) its own 
goods as well as those of others were available for such use; and (4) it 
periodically resold, in job lots for cash and on its own warehouse floor, goods 
thus accumulated and not used or junked by it, including products of a 
number of manufacturers, to purchasers who were not regular distributors of 
such new products, and, in some instances, at prices considerably less than 
original manufacturer’s prices for such goods, some of which, thus resold, 
found their way into channels of trade in which competitors were selling new 
merchandise: 

Held, That practice or practices in question, on basis of slight injury to competi- 
tion shown, and absent showing of intent to injure competition by harassing 
competitors or destroying good will adhering to their merchandise, or effect 
of so injuring, ete., did not constitute unfair methods of competition, and 
order of dismissal directed. 


Before Mr. Robert S. Hail, trial examiner. 
Mr. Randolph W. Branch for the Commission. 
Mr. J. Hector McNeal, of Philadelphia, Pa., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that R. M. Hollingshead 
Corporation, a corporation, hereinafter referred to as respondent, has 
violated the provisions of the said act and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracraru 1. Respondent, R. M. Hollingshead Corporation, is a 
corporation organized under the laws of the State of New Jersey and 
having its office and principal place of business at 840 Cooper Street 
in the city of Camden, State of New Jersey. 

Par. 2. Respondent is now, and has been for more than 2 years last 
past, engaged in the business of manufacturing, distributing, and sell- 
ing certain products known generally as “automobile chemicals,” 
which include, among other things, polishes, soaps, oils and lubri- 
cants, cements, cleaning compounds, top dressings, tire coatings, tube 
repair kits, radiator solder, brake and shock absorber fluids, and 
grinding compounds. Many of these products are designated by the 
preliminary word “Whiz” and are known collectively as respondent’s 
“Whiz Line.” The same or similar products are sold by respondent 
under various other names and markings. 
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Respondent causes and has caused the said products, when sold, to 
be transported from its said place of business in the State of New Jer- 
sey to purchasers thereof located in States of the United States other 
than the State of New Jersey and in the District of Columbia. 

Par. 3. In the course and conduct of its said business respondent is 
now, and has been for more than 2 years last past, in substantial com- 
petition with other corporations, and with individuals, firms, and 
partnerships, engaged in the distribution and sale of products used for 
the same purposes as those of respondent, in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 4. Respondent’s automobile chemical business is very large; 
it maintains branch distributing and sales offices in the cities of St. 
Paul, Minn., San Francisco, Calif., New York, N. Y., and a warehouse 
in the city of San Francisco, from and through which, as well as its 
establishment in Camden, N. J., its products are sold to wholesalers 
and jobbers of such merchandise generally throughout the United 
States and in the District of Columbia. 

Par. 5. In the course and conduct of its said business, and for the 
purposes of inducing the purchase of the “Whiz Line” or separate 
items thereof by jobbers and wholesalers of such merchand'se, creating 
and maintaining a monopoly in the automobile chemical business and 
hindering and hampering its competitors in disposing of their wares, 
respondent has unfairly d'sparaged competitors and their goods and 
has endeavored to carry out its monopolistic purposes by the use of 
the following practices: 

(a) Respondent agrees with jobbers and wholesalers who are for 
the first time purchasing stocks of the “Whiz Line” or various items 
thereof, that it will accept from such jobber or wholesaler any prod- 
ucts of a similar character manufactured by others which the jobber 
or wholesaler selects from h‘s stock, describes in a schedule furnished 
tv respondent and delivers in a single shipment, transportation paid, 
to respondent at Camden, N. J. 

(6) Upon receipt of such products, respondent gives to the said 
jobber or wholesaler credit to the amount of the cost to the jobber 
or wholesaler of the goods received, provided, however, that such 
credit will be applicable only within 1 year, only against purchases 
of items of respondent’s “Whiz Line” and only for 25 percent of the 
amount of such purchases, 

(c) Merchandise so received by respondent is stored until a sub- 
stantial amount has accumulated, when it is sold to dealers having 
places of business in States other than the State of New Jersey and 
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engag'ng in the business of purchasing and selling what is known 
as “distress merchandise,” at a figure far below the amount of the 
credit which respondent has given, as hereinbefore stated, and far 
below the cost of the same merchandise, to those from whom it was 
acquired by respondent. 

Par. 6. The capacity, tendency, and effect of said acts and prac- 
tices of respondent hereinbefore set out, and others of a similar nature, 
are, and have been: To place those who purchase the said wares from 
the respondent as aforesaid in a pos‘tion to reintroduce them or many 
of them into the channels of trade and commerce at prices below 
those ordinarily current in their normal and uninterrupted distribu- 
tion ; to unreasonably hinder, hamper, and restrain the manufacturers 
of the said products in disposing of the‘r new merchandise at their 
usual current prices, or at any prices, by reason of the availability, to 
wholesalers and jobbers, of the said wares at such cut prices; to hinder 
and restrain wholesalers and jobbers who have or might acquire said 
products from the manufacturers thereof from selling them at the 
usual and current prices therefor; to demoralize the market of the 
said manufacturers for their said products and to injure their repu- 
tations and those of their goods; to unreasonably lessen, eliminate, 
restrain, hamper, and suppress competition in the automobile chem‘cal 
industry; to create in respondent a monoply in the automobile chemi- 
cal industry and to otherwise operate as a restraint of trade and a 
detriment to the freedom of fair and legit'mate competition in the 
said industry, and to obstruct the natural flow of trade in the channels 
of commerce between and among the several States of the United 
States. 

Par. 7. The aforesaid acts and practices of the respondent:as herein. 
alleged are all to the prejudice of competitors of respondent and of 
the public, have a dangerous tendency to, and have, actually hindered 
and prevented competition in the sale of automobile chemicals in 
commerce, and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


OPINION 


Acting pursuant to the authority of the Federal Trade Commission 
Act, the Commission on December 10, 1938, issued its complaint charg- 
ing the respondent with the use of unfair methods of competition and 
unfair and deceptive acts and practices in commerce. 

Respondent is engaged in the manufacture and interstate sale and 
distribution of automobile soaps, polishes, top dressings, and other 
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products generally known as “automobile chemicals.” Various of its 
products are collectively designated by respondent as its “Whiz Line.” 

In 1937 or 1938 respondent in the sale of its “Whiz Line” initiated, 
and thereafter pursued, a practice known as “lifting.” Wholesaler or 
_ jobber customers of the “Whiz Line,” or various of its items, were al- 
lowed to select from their own stocks any goods of the same general 
classification which they chose, with some inconsequential exceptions, 
regardless of age, conditions, or manufacture. These goods the cus- 
tomer could ship, at his own expense, to respondent, at its place of 
business at Camden, N. J., furnishing respondent with a statement of 
their cost to him. Thereupon respondent gave the customer credit 
for the full amount of such cost, subject to the condition that the credit 
be applied within 1 year against purchase of items of the “Whiz Line,” 
but only for 25 percent of the amount of such purchases. Thus in 
order to utilize his credit, a customer who sent in goods that cost him 
$500 had to purchase $2,000 of “Whiz” items within the year. 

This type of agreement was made both with dealers who were car- 
rying “Whiz” items at the time of the transaction, and with dealers 
who were buying them for the first time, and contemplated return for 
credit goods manufactured by the respondent or by competitors. 

The record shows that the goods thus “lifted” were resold from 
time to time as they accumulated in respondent’s warehouse, although 
some of them were junked as unsalable, and others were used by re- 
spondent,; in the manufacture of-its own goods. Resales were made 
for’cash in job lots usually including the products of a number of 
manufacturers. The purchasers, who were not regular distributors 
of new automobile chemicals, took delivery on respondent’s warehouse 
floor and made their own arrangements for the transportation of the 
goods to their places of business in States other than the State of New 
Jersey. 

Resales were made by the respondent at prices considerably less 
than the original manufacturer’s current prices for the same goods. 
The purchasers were in consequence able to, and did, resell a portion 
of the goods to wholesalers and jobbers at less than the manufacturer’s 
current prices. Thus some of the goods found their way into the 
channels of trade in which the competitors of respondent were selling 
new merchandise. 

There is no question but that the practice of “lifting” competitors’ 
merchandise from distributors’ shelves, and disposing of it in a manner 
which permits its access again into the channels of distribution at 
distress prices is detrimental to competitors. Its immediate effect 
may be to reduce the possibility of the competitor selling more goods 
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to the distributor. A detrimental effect is more apparent when the 
“lifted” merchandise reappears on the market at reduced prices. 

In Waldes & Co., Inc., 8 ¥. T. C. 305, this Commission found a 
similar practice to be an unfair method of competition, and ordered 
the respondent to cease and desist. In the Waldes case, supra, there. 
was an apparent attempt to harass and injure competitors which does 
not appear in the instant record. Nor does the slight injury to com- 
petitisn demonstrated here approach the demoralizing effect of the 
practice found in the Waldes case. 

In the absence of a showing (as in the Waldes case) of substantial 
injury to competition, or of an intent or effect of injuring competition 
by harassing competitors or destroying the good will adhering to their 
merchandise, we cannot conclude that the practices here are unfair 
methods of competition. 

By reason of all of the foregoing, an order will be entered directing 
that the complaint herein be dismissed. 


ORDER DISMISSING COMPLAINT 


This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same and 
being now fully advised in the premises, is of the opinion that the 
complaint herein should be dismissed for the reasons stated in an 
opinion issued herewith ; 

It is ordered, That the complaint be, and the same hereby is 
dismissed. . ; 
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-VULCAN LAMP WORKS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8987. Complaint, Jan. 3, 1940—Decision, Dec. 2, 1940 


Where a corporation engaged in manufacturing flashlight and other incan- 
descent electric light bulbs, and in selling same to retail‘trade, and in im- 
porting from Japan glass bulbs and assembling such products, along with 
other parts, into flashlight lamps, volume of business in which constituted 
about 3 percent of its total volume— 

(a) Sold to retail dealers finished lamps referred to, in which said imported 
glass bulbs, upon the necks of which were imprinted words “Made in 
Japan” or “Japan,” were placed by it in bases which it bought from manu- 
facturers and which bore thereon legend “Made in U. S. A.,” with result 
that said Japanese word or words were entirely concealed and there re- 
mained visible only aforesaid legend, with no markings thereon to indicate 
that bulbs in question and basie part of such lamps were of Japanese or 
foreign, rather than domestic, origin; and 

(b) Placed such lamps, in packing and arranging same for shipment to retailers 
and for display and resale by such dealers to purchasing public, in cartons 
and on cards bearing legend “Made in U. S. A.” or “American Made for 
American Trade,” or other legends of similar import or meaning, repre- 
senting said lamps as wholly of American origin; 

With effect, through said practices in concealing such legends of origin and 
in representing, as above set forth, that said flashlight lamps were wholly 
of domestic origin, of misleading and deceiving substantial portion of 
purchasing public into erroneous and mistaken belief that said lamps were 
products wholly of domestic origin, for which there is decided preference 
among members of purchasing public over those composed in whole or to 
some extent of parts made in Japan or other foreign country, and with 
consequence, as result of such erroneous and mistaken belief as to said 
domestie origin of sueh lamps, engendered as above set forth, that sub- 
Stantial portion of purchasing public was induced to and did buy its said 
products, and with effect further, through use of such practices, of placing 
in hands of unscrupulous or uninformed dealers means and instrumentality 
whereby such dealers had been and were enabled to mislead and deceive 
members of purchasing public: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Clark Nichols for the Commission. 
ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
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Trade Commission, having reason to believe that the Vulcan Lamp 
Works, Inc., a corporation, hereinafter referred to as respondent, 
has violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrarg 1. Respondent, Vulean Lamp Works, Inc., is a corpora- 
tion organized under the laws of the State of New Jersey, with its office 
and principal place of business at 125 Jersey Street, Harrison, N. J. 
The respondent is now and has been for several years last past 
engaged in the business of purchasing small glass incandescent 
electric light bulbs and bases therefor, and assembling these into 
miniature incandescent lamps, Eatamce bulbs, flashlight bulbs, and 
other incandescent electric lamps, and night for sale and gelling 
such finished products to retail dealers for resale to the purchasing 
public. 

Respondent causes its products, when sold, to be transported from 
its place of business in the State of New Jersey to the purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said products 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par, 2. In the course and conduct of its said business the respondent 
imports many of its bulbs from the country of Japan, which bulbs 
when received by respondent have imprinted on the neck thereof the 
words “Made in Japan” or “Japan.” In the manufacture of the 
finished lamps the respondent places such bulbs into. bases which 
are purchased by respondent from manufacturers in the United 
States and which bear thereon the legend “Made in U, S. A.” As 
a result of such process the words “Made in Japan” or “Japan” are 
entirely concealed and there remains visible only the legend “Made in 
U.S. A.” Such finished lamps are then sold by respondent to retail 
dealers without any marking thereon. to indicate that the bulbs of 
such lamps, which constitute the basic part thereof, are of Japanese 
or foreign origin rather than domestic origin. 

In packing and arranging such lamps for shipment to retail 
dealers and for display and resale by such dealers to the purchasing 
public, the respondent places such lamps in cartons and on cards 
bearing the legend “Made in U. 8. A.” or “American Made for 
American ‘Lrade,” or other legends of similar import or meaning, 
all of which represent that such lamps are wholly of American 
manufacture. 
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Par. 3. There is among the members of the purchasing public a 
decided preference for products which are manufactured in the 
United States over products manufactured in Japan or any other 
foreign country. 

Par. 4. The practices of the respondent in concealing the legends 
showing that such original bulbs were manufactured in Japan and 
in representing, by the means and in the manner aforesaid, that such 
finished lamps are wholly of domestic manufacture have the tend- 
ency and capacity to and do mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such lamps are wholly of domestic origin and manufacture rather 
than foreign origin and manufacture. As a result of such erroneous 
and mistaken belief, engendered as herein set forth, a substantial 
portion of the purchasing public is Induced to and does purchase 
respondent’s products. 

By the use of the practices herein set forth the respondent has 
also placed in the hands of unscrupulous or uninformed dealers a 
means and instrumentality whereby such dealers have been and are 
enabled to mislead and deceive members of the purchasing public. 

Par. 5. The acts and practices of the respondent as herein alleged 
are all to. the prejudice and injury of the public, and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Frxvrncs 4s to THE Facts, ann Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 3, 1940, issued and sub- 
sequently served its complaint. in this proceeding upon respondent 
Vulcan Lamp Works, Inc., a corporation, charging it with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of respondent’s answer, the Commission, by order en- 
tered: herein, granted respondent’s‘motion for permission to withdraw 
said answer and to substitute therefor an answer admitting all of the 
material allegations of fact set. forth in said complaint and waiving 
all intervening procedure and further hearing as to said facts, which 
substitute answer was duly: filed in the office of the Commission. 
After the filing of said substitute answer, this proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint and substitute answer, and the Commission, having duly con- 
sidered the matter, and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 
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Paracrarn 1. Respondent, Vulcan Lamp Works, Inc., is a corpora- 
tion organized under the laws of the State of New Jersey, with its 
office and principal place of business at 125 Jersey Street, Harrison, 
N. J. The respondent is now and has been for several years last 
past engaged in the business of manufacturing flashlight bulbs and 
other incandescent electric light bulbs and selling such bulbs to the 
retail trade. Respondent is also engaged in the business of importing 
glass bulbs from Japan and of assembling such bulbs, along with other 
parts, into flashlight lamps. 

Respondent causes its products, when sold, to be transported from 
its place of business in the State of New Jersey to the purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said products 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 2. When received by respondent, the glass bulbs imported 
from Japan, as aforesaid, have imprinted on the neck thereof the 
words “Made in Japan” or “Japan.” In assembling the finished 
flashlight bulbs, the respondent places such glass bulbs into bases 
which are purchased by respondent from manufacturers in the United 
States and which bear thereon the legend “Made in U. S. A.” Asa 
result of such process the words “Made in Japan” or “Japan” are 
entirely concealed and there remains visible only the legend “Made 
in U. S. A.” Such finished lamps are then sold by respondent to 
retail dealers without any marking thereon to indicate that the bulbs 
of such lamps, which constitute the basic part thereof, are of Japanese 
or foreign origin rather than domestic origin. 

In packing and arranging such flashlight lamps for shipment to 
retail-dealers and for display and resale by such dealers to the pur- 
chasing public, the respondent places such lamps in cartons and on 
cards bearing the legend “Made in U. 8. A.” or “American Made for 
American Trade,” or other legends of similar import or meaning, all 
of which represent that such lamps are wholly of American origin. 

Par. 3. There is among the members of the purchasing public a 
decided preference for products which are wholly of American. origin 
over products composed in whole or in part of parts manufactured 
in Japan or any other foreign country. 

Par. 4. The bulbs imported by respondent from Japan, as afore- 
said, are used by respondent only in three kinds of flashlight lamps, 
which are designated by the trade name “Service” and by the numbers 
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13, 14, and 31. No other lamps sold by respondent contain any 
parts imported from foreign countries. The volume of business done 
by respondent in the flashlight lamps referred to above constitutes 
about 3 percent of respondent’s total volume of business. The last 
shipment of said Japanese bulbs used by the respondent was received 
about October 1939. 

Par. 5. The practices of the respondent in concealing the legends 
showing that such original flashlight bulbs were manufactured in 
Japan and in representing, by the means and in the manner afore- 
said, that such finished flashlight lamps are wholly of domestic origin 
have the tendency and capacity to and do mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and 
mistaken belief that such lamps are wholly of domestic origin. Asa 
result of such erroneous and mistaken belief, engendered as herein 
set forth, a substantial portion of the purchasing public is induced 
to and does purchase respondent’s products. 

By the use of the practices herein set forth the respondent has also 
placed in the hands of unscrupulous or uninformed dealers a means 
and instrumentality whereby such dealers have been and are enabled to 
mislead and deceive members of the purchasing public. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of the respon- 
dent, in which answer respondent admits all the material allegations 
of fact set forth in said complaint and states that it waives all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and its conclusion that 
respondent has violated the provisions of the Federal Trade Commis- 
sion Act. 

It is ordered, That the respondent, Vulcan Lamp Works, Inc., a 
corporation, its officers, representatives, agents, and employees, direct- 
ly or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of flashlight lamps or bulbs, or 
any other incandescent electric lamps, in commerce, as “commerce” is 
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defined in the Federal Trade Commission Act, do forthwith cease and 
desist from : 

1. Representing in any manner that flashlight lamps or other incan- 
descent electric lamps, are made or manufactured in the United States, 
when in fact such lamps or the basic parts thereof are manufactured in 
countries other than the United States, 

2. Representing, through failure to disclose that the basic parts of 
flashlight lamps or other incandescent electric lamps are manufactured 
in countries other than the United States, that such flashlight lamps or 
other incandescent electric lamps are wholly of American manufacture, 

3. Using the words “Made in U.S. A.” or “American Made for Amer- 
ican Trade,” or any other word or words of similar import or meaning, 
to designate, describe or refer to any flashlight bulbs or other incandes- 
cent electric hight bulbs the basic parts of which are manufactured im 
any country other than the United States. 

lt is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
comphed with this order. 
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SCHOLL MANUFACTURING COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket. 4241. Complaint, Aug. 20, 1940—Decision, Dec. 2, 1940 


Where a. corporation engaged in manufacture, interstate sale and distribution 
of its “Dr. Scholl’s Zino-Pads” and “Dr. Scholl’s Kurotex Foot Plasters” 
for treatment of corns, bunions, and other foot-ailments, in advertisements 
of its said products which it disseminated and caused to be disseminated 
through the mails, and in various other ways in commerce, through news- 
paper and periodical advertisements and by radio continuities, and circulars, 
leaflets, pamphlets, and other advertising literature, and otherwise, and 
which were intended and likely to induce purchase of such products— 

(a@) Represented that use of said pads stopped pain instantly and in 1 minute, 
and that corns and callouses could be lifted out after application thereof 
without use of surgery or other aids, and that they constituted a cure or 
remedy for said conditions and had healing properties, facts being said 
pads were not such a cure or remedy, any relief from pain afforded by their 
use would be gradual, and would not relieve pain as above claimed, and 
while, in some instances, through relief of pressure of shoes, it might be 
possible to peel off or remove layers of the corn, use thereof’ would not 
make it possible, without use of surgery, to lift out corns or callouses; 
and 

(b) Represented that use of said foot plaster instantly relieved pain caused 
by corns, sore toes, callouses, bunions, and tender spots on the feet or toes 
caused by new or tight shoes, facts being such plasters would give only such 
degree of relief as would follow from the protection from outside pressure 
and friction and only that as long as they were employed or worn for pro- 
tective purposes, and they would not instantly relieve pain caused by 
various conditions above set forth, as claimed therefor ; 

With effect of misleading and deceiving substantial number of members of 
purchasing public into erroneous and mistaken belief that such false 
statements, representations, and advertisements were true, and of inducing 
portion of such public, because of said erroneous and mistaken belief, to 
purehase its said products or devices: 

Held, That*such*acts*and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. Donovan R. Divet for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Scholl Manufactur- 
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ing Co., Inc., a corporation, hereinafter referred to as respondent, 
has violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracraru 1. The respondent, Scholl Manufacturing Co., Inc., is 
a corporation organized and existing under and by virtue of the 
laws of the State of New York and having its office and principal 
place of business at 211 West Shiller Street in the city of Chicago, 
State of Illinois. 

Respondent is now, and has been for several years last past, en- 
gaged in the manufacture, sale, and distribution of certain devices 
known as “Dr. Scholl’s Zino-Pads” and “Dr. Scholl’s Kurotex Foot 
Plasters,” and designed for the treatment of corns, bunions, and other 
foot ailments. Respondent causes said devices, when sold, to be trans- 
ported from its aforesaid place of business in the State of Illinois 
or from the State of origin of the shipment thereof to the purchasers 
thereof at their respective points of location in various States of 
the United States other than the State of origin of the shipment 
thereof and in the District of Columbia. Respondent maintains, and 
at all times mentioned herein has maintained, a course of trade in. 
said devices in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertise- 
ments concerning its said products by the United States mails and 
by various other means in commerce, as commerce is defined in the 
Federal Trade Commission Act, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of 
said products; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination 
of, false advertisements concerning its said products, by various 
means, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of its said products in commerce, 
as commerce is defined in the Federal Trade Commission Act. 
Among, and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements, 
disseminated and caused to be disseminated, as hereinabove set forth, 
by the United States mails, by advertisements in newspapers and 
periodicals, by radio continuities, and by circulars, leaflets, pamphlets, 
and other advertising literature, are the following: 
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In relation to said device designated as Zino-Pads— 


. Pain stops instantly. 

. Pain stops the instant you apply Dr. Scholl’s Zino-Pads. 

. Stops pain in one minute. 

. Corns, callouses soon lift out. 

. Ends corns. 

— healing — pads. 

. New miracle relief from corns, callouses, bunions, sore toes. 


and in relation to said device designated Dr. Scholl’s Kurotex Foot 
Plaster— 


Instantly relieves corns, sore toes, callouses, bunions, tender spots on feet 
and toes caused by new or tight shoes. 


ANoawpwne 


Through the use of the statements hereinabove set forth, and others 
similar thereto not specifically set out herein, all of which purport to 
be descriptive of the remedial, curative, or therapeutic properties of 
respondent’s said products, respondent represents that the use of said 
Dr. Scholl’s Zino-Pads stops pain instantly and in 1 minute; that 
corns and callouses can be lifted out after the application of said Zino- 
Pads without the use of surgery or other aids; that the use of said 
Zino-Pads is a cure or remedy for corns, callouses, and bunions; that 
_ the said Zino-Pads have healing properties; that the use of said Zino- 

Pads abolishes shoe pressure and friction; and that the use of said 
Kurotex Foot Plaster instantly relieves the pain caused by corns, sore 
toes, callouses, bunions, and tender spots on the feet and toes caused 
by new or tight shoes. 

Par. 3. The aforesaid representations and claims used and dissemi- 
nated by the respondent as hereinabove described are grossly exag- 
gerated, misleading, and untrue. In truth and in fact, said product 
or device known as “Dr. Scholl’s Zino-Pads” is not a cure or remedy for 
corns, callouses, or bunions. Said product will not relieve pain in- 
stantly or in 1 minute, any relief from pain afforded by the use of said 
product being gradual. The use of said product will not make it 
possible to lift out corns or callouses without the use of surgery, al- 
though in some cases, as a result of relieving the pressure of shoes, 
it may be possible to peel off or remove layers of the corn. Said Zino- 
Pads have no healing qualities. The use of respondent’s product 
“Kurotex Foot Plaster” does not instantly relieve the pain caused by 
corns, sore toes, callouses, bunions, or tender spots on the feet caused 
by new or tight shoes, but would give only such degree of relief as 
would follow from the protection from outside pressure and friction, 
and then only as long as these pads were employed or worn for 
protective purposes. 
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Par. 4. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and advertisements disseminated as afore- 
said, has the capacity and tendency to and does mislead and deceive 
a substantial number of members of the purchasing publie into the 
erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements are true and induces a portion of the pur- 
chasing public, because of such erroneous and mistaken belief, to 
purchase respondent’s products or devices. 

Par. 5. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 20, 1940, issued and served 
its complaint in this proceeding upon respondent, Scholl Manu- 
facturing Co., Ine., charging it with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. 

On September 14, 1940, respondent filed its answer m which answer 
it admitted all the material allegations of fact set forth m said 
complaint, and waived all intervening procedure and further hearmg 
as to said facts. Thereafter the proceeding regularly came on for 
final hearing before the Commission on the said complaint. and the 
answer thereto, and the Commission, having duly considered the 
matter, and being now fully advised in the premises, finds that 
this proceeding is im the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPy 1. The respondent, Scholl Manufacturing Co., Inc., is 
a corporation organized and existing under and by virtue of the 
laws of the State of New York and having its office and principal 
place of business at 211 West Shiller Street, in the city of Chicago 
State of Illinois. 

Respondent is now, and has been for several years last past, en- 
gaged in the manufacture, sale, and distribution of certain devices 
known as “Dr. Scholl’s Zino-Pads” and “Dr. Scholl’s Kurotex Foot 
Plasters,” and designed for the treatment of corns, bunions, and other 
foot ailments. 
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Respondent causes said devices, when sold, to be transported from 
its aforesaid place of business in the State of Illinois or from the 
State of origin of the shipment thereof to the purchasers thereof at 
their respective points of location in various States of the United 
States other than the State of origin of the shipment and in the 
District of Columbia. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in said devices in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
concerning its said products by the United States mails and by vari- 
ous other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of said products; 
-and respondent has also disseminated and is now disseminating, and 
has caused and is now causing the dissemination of, false advertise- 
ments concerning its said products, by various means, for the pur- 
pose of inducing, and which are likely to induce, directly or indi- 
rectly, the purchase of its said products in commerce, as commerce is 
defined in the Federal Trade Commission Act. Among, and typical 
of, the false, misleading, and deceptive statements and representa- 
tions contained in said false advertisements, disseminated and caused 
to be disseminated, as hereinabove set forth, by United States mails, 
by advertisements in newspapers and periodicals, by radio conti- 
nuities, and by circulars, leaflets, pamphlets, and other advertising 
literature, are the following: 

In relation to said device designated as Zino-Pads: 

. Pain stops instantly. 

. Pain stops the instant you apply Dr. Scholl’s Zino-Pads. 

Stops pain in one minute. 

. Corns, eallouses soon lift out. 

. Ends corns. 

— — healing — — pads. 

. New miracle relief from corns, callouses, bunions, sore toes. 

and in relation to said device designated Dr. Scholl’s Kurotex Foot 
Plaster : 

Instantly relieves corns, sore toes, callouses, bunions, tender spots on feet 
and toes caused by new or tight shoes. 

Through the use of the statements hereinabove set forth, and 
others similar thereto not specifically set out herein, all of which 
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purport to be descriptive of the remedial, curative, or therapeutic 
properties of respondent’s said products, respondent represents that 
the use of said Dr. Scholl’s Zino-Pads stops pain instantly and in 
1 minute; that corns and callouses can be lifted out after the applica- 
tion of said Zino-Pads without the use of surgery or other aids; that 
the use of said Zino-Pads is a cure or remedy for corns, callouses, and 
bunions; that the said Zino-Pads have healing properties; and that 
the use of said Kurotex Foot Plaster instantly relieves the pain 
caused by corns, sore toes, callouses, bunions, and tender spots on the 
feet and toes caused by new or tight shoes. 

Par. 3. The aforesaid representations and claims used and dis- 
seminated by the respondent as hereinabove described are grossly exag- 
gerated, misleading and untrue. In truth and in fact, said product 
or device known as “Dr. Scholl’s Zino-Pads” is not a cure or remedy 
for corns, callouses, or bunions. Said product will not relieve pain 
instantly or in 1 minute, any relief from pain afforded by the use of 
said product being gradual. The use of said product will not make 
it possible to lift out corns or callouses without the use of surgery, 
although in some cases, as a result of relieving the pressure of shoes, 
it may be possible to peel off or remove layers of the corn. Said 
Zino-Pads have no healing qualities. The use of respondent’s prod- 
uct “Kurotex Foot Plaster” does not instantly relieve the pain caused 
by corns, sore toes, callouses, bunions, or tender spots on the feet caused 
by new or tight shoes, but would give only such degree of relief as 
would follow from the protection from outside pressure and friction, 
and then only as long as these pads were employed or worn for pro- 
tective purposes. 

Par. 4. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and advertisements disseminated as afore- 
said, has the capacity and tendency to and does mislead and deceive 
a substantial number of members of the purchasing public into the 
erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements are true and induces a portion of the pur- 
chasing public, because of such erroneous and mistaken belief, to 
purchase respondent’s products or devices. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint, and states that it waives all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal Trade 
- Commission Act. 

It is ordered, That respondent, Scholl Manufacturing Co., Inc., a 
corporation, its officers, representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale, or distribution of its products, “Dr. Scholl’s Zino- 
Pads” and “Dr. Scholl’s Kurotex Foot Plasters,” whether sold under 
the same name or any other names, do forthwith cease and desist from 
directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails, or (0) by any means in com- 
merce as “commerce” is defined in the Federal Trade Commission Act, 
which advertisements represent, directly or through inference, that 
the use of said “Dr. Scholl’s Zino-Pads” stops pain instantly, or in 1 
minute; that corns or callouses can be lifted out after the application 
of said “Dr. Scholl’s Zino-Pads” without the use of surgery or other 
aids; that the use of said “Dr. Scholl’s Zino-Pads” is a cure or remedy 
for corns, callouses, or bunions; that said “Dr. Scholl’s Zino-Pads” 
have healing properties; or that the use of said “Kurotex Foot Plasters” 
instantly relieves the pain caused by corns, sore toes, callouses, bunions, 
or tender spots on the feet caused by new or tight shoes, or gives any 
degree of relief for such conditions in excess of that which follows 
from the protection from outside pressure and friction, or gives any 
relief from such conditions except during the time that said “Kurotex 
Foot Plasters” are worn. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce as “commerce” is 
defined in the Federal Trade Commission Act, of said “Dr. Scholl’s 
Kurotex Foot Plasters,” or of said “Dr, Scholl’s Zino-Pads,” which 
advertisements contain any of the representations prohibited in 
paragraph 1 hereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In toe Matter or 


eels R. ISRAEL AND AL GOLDSTEIN TRADING 
AS HOUSE OF ROYALSUN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3849. Complaint, July 14, 1939—Decision, Dec. 3, 1940 


Where three partners engaged under trade name in interstate sale and dis- 


(a) 


(db) 


(c) 


(d) 


(e) 


tribution of various grades and types of textiles, fabrics, and knitting 
yarns, in substantial competition with others engaged in sale and distri- 
bution of various grades and types of such fabrics and yarns in com- 
merce as aforesaid, in pursuance of a practice of representing falsely the 
constituent fiber or material of which the various products sold and 
distributed by them were made, and which included textile products 
composed of various combinations of rayon, wool, and: cotton— 
Represented as composed of silk certain products through use of brand 
names such as “New Pigment Crepe” on labels attached to particular 
one concerned, notwithstanding fact said product thus designated was not, 
as known to public from said word and designation, without modifying 
words, pure silk, but was in fact made from various combinations of 
wool, cotton, and rayon; 

Represented as composed of wool certain products through use of brand 
names such as “Zephyr Tweed,” “Oriental Tweed,” “Rainbow Tweed,” 
“Tropical Tweed,” and “Scotch Tweed” on labels attached to various tex- 
tile products concerned, notwithstanding facts such products were not 
fabrics composed entirely of wool as favorably known to substantial 
portion of purchasing public from words “tweed” and “worsted,” but 
were otherwise composed of various combinations of rayon, wool, or 
cotton as hereinabove set forth; 

Represented as composed of wool obtained from hair of the “Cashmere” 
goat certain products through use of brand names such as “Cashmere 
Sport Yarn” on labels attached to particular product, notwithstanding 
fact fabrics in question were not composed of such wool as understood 
by substantial portion of purchasing public from use of word “Cashmere” 
in marking of product, but were otherwise composed as hereinabove 
described ; 

Represented as composed of wool certain of their said products through 
the use of such brand names as “Lustre Wool” on labels attached to 
particular product concerned, notwithstanding fact said products were not 
wool but were otherwise composed as hereinabove set forth; and 
Represented falsely constituent fiber or material of which certain of their 
said products were composed through failure to reveal in such products 
presence therein of rayon, chemical fiber or fabric which, when manu- 
factured to simulate appearance and feel of either silk or wool and not 
properly labeled as rayon, is by purchasing public, practically indistinguish- 
able from silk or wool as case may be; and 


Where said partners engaged as aforesaid, in statements, descriptive, or pur- 


portedly descriptive, of their said business— 
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Represented that they maintained a separate unit in their organization 
for blocking and cleaning garments and that such unit was operated by 
experts and that their plant was equipped to specialize in such work and 
that such branch of the business was on a nonprofit basis and operated 
Solely as a service for their customers, facts being cleaning and blocking 
plant advertised by them through various means was operated for very short 
time and was owned by a party with whom they were not connected; and 
located across the street from their place of business, and they merely 
supervised cleaning and blocking there performed, and continued to ad- 
vertise operation of such plant in connection with their business long 
after discontinuance of plant in question; 

Represented that they had in their employ one of the foremost authorities 
in the Hast on mail order instruction and fashion designs and that such 
expert was in charge of styles and instructions at their place of business 
and that his services were available to their customers, the facts being 
said: individual represented as aforesaid as one of the foremost experts 
in the East on mail order instructions and fashion designs in the use of 
knitting yarns was not such an expert but a person of limited experience, 
and ceased to be in their employ long prior to their discontinuance of 
the advertisement of such service; and 


(ft) Represented that on each dollar spent in the purchase of their products pur- 


chaser would save 383 cents and that their prices were lower than those 
obtained by competitors for inferior yarns and that their yarns lasted twice 
as long as any other yarn, facts being purchasers did not make such a saving 
on every dollar spent in buying their products as compared with yarns offered 
by competitors, their products in « number of instances sold for higher prices 
than products of similar quality offered by competitors, and their products 
represented as lasting twice as long as other yarns did not possess any sucn 
quality of longevity ; 


With result that use of such acts and practices by them had and continued to 


have tendency and capacity to mislead and deceive substantial portion of 
purchasing public, members of which are forced to rely upon the advertise- 
ments and representations of manufacturers and dealers in: textile, fabrics 
and knitting yarns, and upon the statements of their sales representatives 
in the purchase of such products, into the erroneous belief that all of said 
representations were true, and that they had truthfully represented the 
constituent fiber and material of which their textiles, fabrics and knitting 
yarn products were made, and that they furnished special services to their 
customers and sold their products at prices which resulted in considerable 
saving to purchasers, and with consequence, by reason of such erroneous 
beliefs thus engendered, that a number of consuming public purchased a 
substantial volume of their products, and trade was thereby diverted un- 
fairly to them from their competitors engaged also in sale and distribution 
in commerce, as aforesaid, of various types and grades of textiles, fabrics, 
and knitting yarns and who do not misrepresent the type, grade, quality, 
price, or service to their customers: 


Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public and competitors and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 
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Before Mr. Arthur F. Thomas and Mr. Robert S. Hall, trial 
examiners. 

Mr. James L. Fort and Mr. Robert Mathis, Jr., for the Commission. 

Mr. Samuel R. Israel, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Samuel R. Israel. and 
Al Goldstein, individually and as copartners trading as the House of 
Royalsun, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrary 1. Respondents Samuel R. Israel and Al Goldstein are 
copartners, trading as House of Royalsun, with their principal place 
of business at 25 Essex Street, in the city of New York, State of New 
York. 

Par. 2. Respondents are now, and have been for a year or more last 
past, engaged in the business of selling and distributing various grades 
and types of textile fabrics and knitting yarns. Respondents sell 
their products to members of the purchasing public situated in various 
States of the United States and in the District of Columbia and cause 
said products when sold by them to be transported from their place of 
business in the State of New York to the purchasers thereof at their 
respective points of location in the various States of the United States 
other than the State of New York, and the District of Columbia... Re- 
spondents maintain, and at all times herein mentioned have maintained, 
a course of trade in said products in commerce among and between 
the various States of the United States and in the District of Columbia. 

Par. 3. Respondents are engaged in substantial competition in com- 
merce between and among the various States of the United States and 
in the District of Columbia, with other partnerships, and with indi- 
viduals, corporations, and firms engaged in the business of selling and 
distributing various grades and types of textile fabrics and knitting 
yarns in commerce between the various States of the United States 
and in the District of Columbia. 

Par. 4. In the course and conduct of their said business, respond- 
ents have engaged in the practice of falsely representing the con- 
stituent fiber or material of which the various products sold and 
distributed by them are made by means of false representations 
on labels attached to their products and in various catalogs, and other 
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advertising matter, and by failure to disclose the rayon content of 
certain of their products. Respondents also have falsely represented 
that in purchasing their products purchasers received certain dis- 
counts or savings. Respondents have also falsely represented that 
they maintain a separate unit in their organization for blocking and 
cleaning garments; that said unit is operated by experts; that re- 
spondents’ plant is equipped to specialize in such work; that this 
branch of the business is on a nonprofit basis, and is operated solely 
as a service for their customers. Respondents have also falsely repre- 
sented that they had in their employ one of the foremost authorities 
in the East on mail-order instructions and fashion designs who was 
in charge of styles and instructions at their place of business, and 
whose services were available to respondents’ customers. 

In furtherance of the foregoing practices and for the purpose 
of inducing the purchase of the said products, respondents have caused 
false statements and representations purporting to be descriptive of 
such products, their respective constituent fiber or material; false 
statements as to alleged savings or discounts; false statements as to 
the operation by respondents of a blocking and cleaning unit, and false 
statements as to the presence in their employ of an expert in charge 
of styles and instructions, to be inserted in catalogs, price lists, and 
advertisements appearing in magazines, newspapers, and other publi- 
cations, distributed among prospective purchasers of said products 
situated in various States of the United States and in the District 
of Columbia. 

Par. 5. Among and typical of the acts and practices above de- 
scribed, respondents represented by labels, catalogs, and other ad- 
vertising material distributed to their customers certain of their 
products as being “New Pigment Crepe,” “Fine Silk and Wool,” 
“4-Ply Silk and Wool,” “Pure Wool,” “Worsted,” “Tweed,” “Cash- 
mere,” and other and similar terms, when in fact said products 
were not made of the fibers indicated by the use of these terms, 
but were made from fibers other than those indicated by the use of 
the aforesaid terms. 

Par. 6. Other and typical acts and practices engaged in by the 
respondents in falsely representing their products are representations 
contained in their catalogs that “on every dollar purchased you save 
33¢”; the representations contained in advertisements in periodicals 
that purchasers obtain a saving “up to 50%,” and the representations 
containing an alleged guarantee that their “prices are even lower than 
those obtained for inferior yarns.” The facts are that no such sav- 
ings are effected and their prices are on a parity with those of other 
similar dealers. 
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| Par. 7. A further typical act and practice on the part of respond- 
ents is the representation contained in their advertising that respond- 
ents operate a blocking and cleaning unit for the use of their 
customers, which they allege they operate on a nonprofit basis, when 
in truth and in fact such cleaning and blocking as respondents have 
occasion to do is done by a regular cleaning establishment not 
operated by respondents. 

Par. 8. Typical also of said acts and practices respondents repre- 
sent their said products as being of a finer grade, higher quality or 
of a different fiber than is actually the fact by the use of words and 
phrases indicative to the purchasing public of certain fiber, grade, 
or quality. An example of this practice is the respondents’ use of 
the word “Cashmere” in advertising material to designate and describe 
certain of their products which do not contain the hair of the Cash- 
mere goat but instead are composed of other fibers. 

Another example is the representation in their catalog distributed 
as aforesaid that their yarn “will last twice as long as any other yarn.” 
The yarns distributed by them possess no such quality of longevity. 

Par. 9. A further typical act and practice on the part of respondents 
is the use of words which are associated in the minds of the purchas- 
ing and consuming public as being descriptive of wool exclusively to 
designate and describe certain yarn products as aforesaid which are 
composed in part of wool and in part of other materials. As an 
example of this practice, the respondents use the term “Oriental 
Tweed” in advertising matter and in catalogs distributed as afore- 
said to designate the yarn products composed of rayon and wool. 

Par. 10. Further typical of the acts and practices on the part of 
respondents is the representation ‘in their catalogs that one Helen 
Field is “in charge of styles and instructions at the House of Royalsun” 
offering free knitting service to customers, and further representa-” 
tion that such individual is “one of the foremost authorities in the 
East on mail-order instructions and fashion designs,” when in truth 
and in fact respondents had no experts who had the qualifications 
claimed. 

Par. 11. The word “silk” for many years last past has had and 
still has, in the minds of the purchasing and consuming public gen- 
erally a definite and specific meaning, to wit, the product. of the 
cocoon of the silkworm. Silk products for many years have held; 
and still hold, great public esteem and confidence for their preemi- 
nent qualities. 

The unqualified word “silk” Kas, in the minds of the purchasing 
and consuming public, the definite and specific meaning of unweighted 
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silk or silk which has not been subjected to the process of a metallic 
bath. 

The word “cashmere” has long been applied to a particular type 
of wool fiber that is made from the hair of the Cashmere goat, and 
which product has for a long time been known well and favorably 
to the purchasing public. The word “cashmere” when used in con- 
nection with the designation and description of yarns or other prod- 
ucts having the general appearance of wool fibers, is considered by 
members of the purchasing public as being a descriptive designation 
of a cashmere wool product composed entirely of the hair of the 
Cashmere goat. 

The word “crepe” is a word long and favorably known to a sub- 
stantial portion of the purchasing public as descriptive of a certain 
type of fabric made of unweighted silk. 

The words “worsted” and “tweed” are words long and favorably 
known to a substantial. portion of the purchasing and consuming 
public as descriptive of certain kinds of fabrics composed entirely 
of wool. 

The word “rayon” is the name of a chemical fiber or fabric which 
simulates “silk” in that it has the appearance and feel of silk and is 
by the purchasing public practically indistinguishable from silk. 

- Par. 12.-The use by respondents of the aforesaid acts and prac- 

tices has had, and now has, the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the 
erroneous belief that al] of suid representations are true and that the 
respondents have truthfully represented the constituent fiber and 

material of which their products are made; that respondents furnish 
special services to their customers, and dl their products at prices 
which result in a considerable saving to their purchasers. On account. 
of these:.erroneous beliefs a number of the consuming and purchasing 
public purchase a substantial volume of respondents’ products. with 
the result that trade has been diverted unfairly to the respondents 
from their competitors who are also engaged in the sale and distribu- 
tion in commerce between and among the various States of the United 
States and in the District of Columbia of various types and grades of 
textile yarns and knitting yarns. As a consequence thereof, injury 
has been done and is now being done by respondents to competition 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 13. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and of 
respondents’ competitors, and constitute unfair methods of competi- 
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tion in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, FinpInGs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 14th day of July 1939, issued 
and subsequently served its complaint in this proceeding upon the 
respondents, Samuel R. Israel, and Al Goldstein, individually and 
as copartners trading as the House of Royalsun, charging them with 
the use of unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce, in violation of the 
provisions of said act. After the issuance of the complaint, and 
filing of respondents’ answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
James L. Fort and Robert Mathis, Jr., attorneys for the Commission, 
and in opposition to the allegations of said complaint by Samuel 
R. Israel, one of the respondents, for the respondents, before Arthur 
I’, Thomas and Robert S. Hall, examiners of the Commission, there- 
tofore duly designated by it, and said evidence was duly recorded 
and filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the 
said complaint, the answer thereto, testimony and other evidence, 
and brief in support of the complaint (respondents not having filed 
brief and oral argument not having been requested) ; and the Com- 
mission, having duly considered the matter, and being now fully 
advised in the premises, finds this proceeding is in the interest of 
the public, and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents, Samuel R. Israel and Al Goldstein, 
individuals, are copartners, trading as House of Royalsun, with their 
principal place of business at 25 Essex Street, in the city of New 
York, State of New York. 

Par. 2. Respondents are now, and have been for a year or more 
last past, engaged in the business of selling and distributing various 
grades and types of textile fabrics, and knitting yarns. Respondents 
sell their products to members of the purchasing public situated in 
various States of the United States, and in the District of Columbia, 
and cause said products, when sold by them, to be transported from 
their place of business in the State of New York to the purchasers 
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thereof at their respective points of location in various States of 
the United States other than the State of New York, and in the Dis- 
trict of Columbia. Respondents maintain, and at all times herein 
mentioned, have maintained a course of trade in said products in 
commerce among and between various States of the United States 
and in the District of Columbia. 

Par. 3. Respondents are engaged in substantial competition in 
commerce between and among the various States of the United States 
and in the District of Columbia with other partnerships, and with 
individuals, corporations, and firms engaged in the business of selling 
and distributing various grades and types of textile fabrics and 
knitting yarns in commerce between the various States of the United 
States and in the District of Columbia. 

Par. 4. In the course and conduct of their business, respondents 
have engaged in the practice of falsely representing the constituent 
fiber or material of which the various products sold and distributed 
by them are made. Such misrepresentation has been accomplished 
by the use of brand names such as “New Pigment Crepe,” “Cashmere 
Sport Yarn,” “Zephyr Tweed,” “Oriental Tweed,” “Lustre Wool,” 
“Rainbow Tweed,” “Tropical Tweed,” “Scotch Tweed,” and “Royal- 
sun Yarns” to describe and designate textile products composed of 
various combinations of rayon, wool, and cotton and by respondents’ 
failure to disclose the presence of rayon in certain of such prod- 
ucts. The brand names set-out above appeared on labels attached to 
the individual items of respondent’s various textile products. 

Respondents have also represented that they maintained a separate 
unit in their organization for blocking and cleaning garments; that 
such unit was operated by experts; that respondents’ plant was 
equipped to specialize in such work; and that this branch of the busi- 
ness was on a non-profit basis and operated solely as a service for 
their customers. Some of such representations were in the following 
language: 

Blocking and Cleaning—We maintain a separate unit in our organization for 
this type of work, and it is handled by experts. 

Our plant is designed to specialize in such work with knitted garments. This 
phase of our work is solely as a special service to our trade. 

Respondents also represented that they had in their employ one 
of the foremost authorities in the East. on mail order instructions 
and fashion designs, and that such expert was in charge of styles 
and instructions at their place of business, and whose services were 
available to respondents’ customers. 

Respondents also represent that on each dollar spent in the purchase 
of their products the purchaser thereof would save 88 cents; that 
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respondents’ prices are lower than those obtained by competitors for 
inferior yarns; and that respondents’ yarns last twice as long as any 
other yarn. Among and typical of representations of this character 
are the following: 

Yarns save up to 50%. 

On every dollar purchase you save 38 cents. 

Guaranteed that our prices are even lower than those obtained for inferior 

arns. 
i Guaranteed that our yarn will last twice as long as any other yarn. 

Par. 5. The representations as set out herein are false and mislead- 
ing to the purchasing public. The word “crepe” without modifying 
words is known to the purchasing public as a term descriptive of pure 
silk. A substantial portion of the purchasing public believes re- 
spondents’ product represented as “New Pigment Crepe” is a product 
composed entirely of silk. Respondents’ products designated as “New 
Pigment Crepe” and represented to be made of silk are not com- 
posed of silk but are in fact made from various combinations of wool, 
cotton, and rayon. The words “tweed” and “worsted” are words 
which have been and are favorably known to a substantial portion 
of the purchasing public as descriptive of certain kinds of fabrics 
composed entirely of wool; a substantial portion of the purchasing 
public believes that a product marked “cashmere” is composed of a 
kind of wool obtained from the hair of the “cashmere” goat. 

The word “rayon” is the name of a chemical fiber or fabric which 
may be manufactured to simulate the appearance and feel of either 
silk or wool and when so manufactured and not properly labeled 
as rayon is practically indistinguishable by the purchasing public 
from silk or wool, as the case may be. The members of the pur- 
chasing public are forced to rely upon the advertisements and rep- 
resentations of manufacturers and dealers in textile fabrics and knit- 
ting yarns and upon the statements of their sales representatives in the 
purchase of such products. 

The cleaning and blocking plant which respondents advertised 
through various means was operated for a very short time, the equip- 
ment used being owned by another party not connected with respond- 
ent and being located directly across the street from respondents’ 
place of business, the respondents merely supervising the cleaning 
and blocking which was performed there. However, respondents 
continued to advertise its operation in connection with their business 
for a long period of time after said plant had been discontinued. 
Respondents’ products, which were represented to’ last. twice as 
jong as other yarns, do not possess any such quality of longevity. 

Respondents’ employee, represented as one of the foremost experts 
in the East on mail order instruction and fashion designs in the use 
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of knitting yarns, was not such an expert but a person of limited 
experience and ceased to be in the employ of the respondents long 
before respondents discontinued the advertisement of such service. 
Purchasers did not, and do not, save 33 cents on every dollar spent in 
purchasing respondents’ product as compared with yarns offered for 
sale by competitors. In a number of instances respondents’ product 
in fact sold for higher prices than products of similar quality offered 
by competitors. 

Par. 6. The use by respondents of the aforesaid acts and practices 
has had, and now has, the tendency and capacity to mislead and de- 
ceive a substantial portion of the purchasing public into the erroneous 
belief that all of said representations are true and that the respondénts 
have truthfully represented the constituent fiber and material of 
which their textile fabrics and knitting yarn products are made, that 
respondents furnish special services to their customers, and sell their 
products at prices which result in a considerable saving to purchasers. 
On account of these erroneous beliefs engendered as above set forth, 
a number of the consuming public purchases a substantial volume of 
respondents’ products with the result that trade has been diverted 
unfairly to the respondents from their competitors, who are also en- 
gaged in the sale and distribution in commerce between and among 
the various States of the United States and in the District of Columbia 
of various types and grades of textile fabrics and knitting yarns, and 
who do not misrepresent the type, grade, quality, price, or service to 
their customers. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and of’ respondents’ 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
testimony and other evidence taken before Robert S. Hall and Arthur 
F. Thomas, examiners of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposition 
thereto, brief in support. of the allegations of the complaint (re- 
spondents not having filed brief and oral argument not having been 
requested), and the Commission. having made its findings as to the 
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facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 

It ts ordered, That the respondents, Samuel R. Israel and Al Gold- 
stein, individually and trading as House of Royalsun, or trading under 
any other name, their representatives, agents, and employees, directly: 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale and distribution of textile fabrics and knitting yarns 
and other like articles of merchandise in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Representing in any manner or by any means that respondents” 
products are composed of fibers or materials other than those of which, 

such products are actually composed. 

' 2 Using the unqualified words “tweed,” “worsted,” or “wool,” or 
any other descriptive terms of similar import or meaning or otherwise 
indicative of wool, to describe, designate, or in any way refer to any 
product which is not composed entirely of wool: Provided, however, 
That in the case of a fabric or product composed in part of wool and 
in part of other materials said words or other descriptive terms may 
be used to truthfully designate or describe the wool content when im- 
mediately accompanied by a word or words in letters of at least equal 
size and conspicuousness accurately describing or designating each 
constituent fiber or material thereof in the order of its predominance. 
by weight beginning with the largest single constituent. 

3. Representing in any manner or by any means that the quality, 
grade, material, or character of respondents’ products are superior to 
or different from the actual quality, grade, material, or character of 
such products. 

4. Using the unqualified word “cashmere” or any other descriptive: 
word of similar import or meaning or of similar spelling or phonetic 
sound to describe, designate or in any way refer to any product which 
is not composed entirely of the hair of the Cashmere goat: Provided,, 
however, That in the case of a fabric or product composed in part of 
Cashmere wool and in part of other material said words or other 
descriptive terms may be used to truthfully designate or describe the 
Cashmere wool content when immediately accompanied by a word or. 
words in letters of at least equal size and conspicuousness accurately 
describing or designating each constituent fiber or material thereof 
in the order of its predominance by weight beginning with the largest 
single constituent. 

5. Using the unqualified term “crepe” or any other descriptive term: 
of similar import or meaning indicative of silk to describe, designate,. 
or in any manner refer to any fabric or product which is not composed’ 
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wholly of silk, the product of the cocoon of the silk worm: Provided, 
however, That when said word or descriptive term is used truthfully 
to designate or describe the type of weave, construction or finish, such 
word shall be qualified by using in immediate connection and conjunc- 
tion therewith, in letters of at least equal size and conspicuousness, a 
word or words clearly and accurately naming or describing the fibers 
or materials from which said products are made. 

6. Using the unqualified term “silk” or any other term or terms of 
similar import or meaning indicative of silk to describe or designate 
any fabric or product which is not composed wholly of silk, the product 
of the cocoon of the silk worm: Provided, That in the case of a fabric 
or product composed in part of silk and in part of materials other than 
silk, such term or similar terms may be used as descriptive of the silk 
content when immediately accompanied by a word or words accurately 
describing and designating each constituent fiber or material thereof 
in the order of its predominance by weight, beginning with the largest 
single constituent. 

7. Advertising, offering for sale, or selling fabrics, garments, 
knitting yarns, or other products composed in whole or in part of 
rayon without clearly disclosing the fact that such fabrics or products 
are composed of rayon, and when such fabrics or products are com- 
posed in part of rayon and in part of other fibers or materials such 
fibers or materials, including the rayon, shall be named in the order 
of their predominance by weight, beginning with the largest single 
constituent. 

8. Representing that the respondents have in their employ an expert 
on fashion and design in knitting yarns, when respondents do not in 
fact have such person in their employ. 

9 Representing that respondents operate a blocking and cleaning 
plant in connection with their business. 

10. Representing that any savings can be effected by the purchase 
of respondents’ products in excess of such savings as actually can be 
so realized. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report. 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 

It is further ordered, That no provision contained in this order 
shall be construed as authorizing or permitting, after July 14, 1941, 
the labeling of any wool product in any manner other than in strict 
conformity with the provisions of the Wood Products Labeling Act of 


1939. 
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JACOB L. GOLDMAN, ALIAS J. L. COLEMAN, TRADING AS 
ATLAS HEALTH APPLIANCE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4291. Complaint, Aug. 29, 1940—Decision, Dec. 4, 1940 


Where an individual engaged in interstate sale and distribution of device or 
apparatus designated Atlas Short Wave Diathermy, in advertisements of 
said device which he disseminated and caused to be disseminated through 
the mails and by various other means in commerce, and by advertisements 
in newspapers, radio continuities, circulars, leaflets, pamphlets, and other 
advertising literature, and otherwise, and which were intended and likely 
to induce purchase of his said product — 

(a) Represented that said device, when used by the unskilled lay public in 
the treatment of self-diagnosed diseases or ailments, and by individual self- 
application in the home, constituted a scientific, safe, harmless, and effective 
means and method for the cure and effective treatment of numerous diseases 
and ailments having to do, as set forth by him, with head, skin, throat, 
stomach area, chest, and male and female disorders, and including also high 
blood pressure, arthritis, neuritis, and various other ailments and conditions, 
and, expressly and by implication, that he was trained and experienced in 
physical therapy and in the technique of diagnosing and treating patholog- 
ical conditions by application of short-wave diathermy ; 

Facts being he was not thus trained and experienced, and such device would 
not accomplish results claimed therefor by him, and was not a scientific, 
safe, harmless, or effective means and method for use by the unskilled lay 
public in the cure or treatment of self-diagnosed diseases and ailments, as 
set forth by him, but such self-application by layman, by reason of tech- 
nical inexperience, might result in severe electric burn through improperly 
adjusted electrode, and might cause serious injury to health, thus used in 
treatment of self-diagnosed diseases and ailments, and might, among 
various other results, lead to peritonitis and blood poisoning in various 
conditions of acute inflammation, to serious or fatal hemorrhage when 
applied in any conditions where there is a tendency thereto or in which 
congestion would aggravate existing trouble, to abortion when applied by 
layman during pregnancy, and in stimulating growth of cancer cells and 
metastasis or in spreading the trouble to other tissues when applied to 
areas which might be affected by malignant tumors, and in tissue destruc- 
tion and severe burns where sense of heat in said areas of the skin might 
have been lost due to injury or impairment of nerves involved; and 

(vb) Failed to reveal in said advertisements disseminated by him as aforesaid, 
that use of said device under conditions prescribed in such advertisements 
or under such conditions as are customary or usual, might result in serious 
and irreparable injury to health; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such statements, representations, 
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and advertisements were true, and of inducing portion of said public, 
because of such erroneous and mistaken belief, to purchase his said device: 

Held, That such actS and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Maurice C. Pearce for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Jacob L. Goldman, 
alias J. L. Coleman, an individual, trading as Atlas Health Appliance 
Co., hereinafter referred to as respondent, has violated the provisions 
of the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParacrapPH 1. Respondent, Jacob L. Goldman, alias J. L. Coleman, 
is an individual trading as Atlas Health Appliance Co., with his office 
and principal place of business at 2430 West Sixth Street, Los Angeles, 
Calif., from which address he transacts business under the above trade 
name. 

Par. 2. The respondent is now, and for more than 1 year last past 
has been, engaged in the sale and distribution of a certain device or 
apparatus designated Atlas Short Wave Diathermy. 

In the course and conduct of his business, the respondent causes said 
device when sold, to be transported from his place of business in the 
State of California to purchasers thereof located in other States of 
the United States and in the District of Columbia. 

At all times mentioned herein, respondent has maintained a course 
of trade in said device, sold and distributed by him, in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concern- 
ing his said device by the United States mails and by various other 
means in commerce, as commerce is defined in the Federal Trade Com- 
mission Act, and respondent has also disseminated and is now dissemi- 
nating, and has caused and is now causing the dissemination of, false 
advertisements concerning his said product, by various means, for the. 
purpose of inducing, and which are likely to induce, directly or indi- 
rectly, the purchase of his said product in commerce, as commerce is 
defined in the Federal Trade Commission Act. 
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Among and typical of the false, misleading, and deceptive statements 
and representations contained in said false advertisements, dissemi- 
nated and caused to be disseminated, as hereinabove set forth, by the 
United States mails, by advertisements in newspapers, by radio continu- 
ities, and by circulars, leaflets, pamphlets, and other advertising litera- 
ture, are the following: 


The Atlas Short Wave Diathermy enables you to enjoy its many benefits 
in your own home. 

Simplicity of operation is made possible for self-treatment without an 
attendant. 

Self-treatments with the Atlas, whether for acute or chronic ailments, are 
very easily administered. ‘i 

Although for some time only professionally available, Short Wave Diathermy 
may now be used by yourself in the privacy of your own home. 

The various ailments which readily respond to this pleasant yet effective 
method of treatment include the following: 


HEAD SKIN THROAT 
sinus boils asthma 
neuralgia abscesses laryngitis 
hay fever earbuncles tonsillitis 
headache infections irritations 
colds 
STOMACH MALE 

AREA CHEST DISORDERS 
gastritis bronchitis prostate 
colonic disorders pneumonia inflammation 
constipation colds of bladder 
pleurisy 
lumbago FEMALE 
kidney DISORDERS 
liver menstrual paing 

pelvic inflammation 
also 

High Blood Pressure Muscular Ailments 
Arthritis Insomnia 
Neuritis Indigestion 
Inflamed Joints Anemia 
Sprains Impetigo 


and other ailments 


Inflammation in various parts of the body known to us by many dif- 
ferent names, causes untold suffering. In this field, Short Wave Diathermy 
is most beneficial. 

Marked success has been met with in treating pelvic conditions and relieving 
. menstrual pains. 

The use of Atlas Short Wave Diathermy is always safe, harmless and health 
improving. 
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For interesting clinical reports, be sure to check your ailment and mail, or 
‘state ailment when writing. : 


Arthritis Boils Colonic Disorders 
Asthma Neuritis Chronic Coughs 
Sinusitis Hi-Blood pres. Pleurisy 

Kidneys Bladder Trouble Rheumatism 
Lumbago Colds Headaches 
Prostate Female Trouble 


Atlas Short Wave Diathermy accords its users amazing results. 

Hardly a day passes that we’re not asked whether our device is good for 
this disease or such a condition and which, after investigation, we have to 
report in the negative. If it is in the positive we do not hesitate to state our 
findings just as surely as we do not believe in hiding our light under a bushel. 

Our technician will gladly give you this test when you call us for a home 
‘demonstration. 

The soothing penetrating heat of Short Wave Diathermy creates—in effect— 
a mild, artificial fever in the affected part, and definitely aids in killing 
bacteria. 

Par. 4. By the use of the representations hereinabove set forth and 
other representations similar thereto not specifically set’ out herein, 
respondent represents that his device, designated as Atlas Short Wave 
Diathermy, when used by the unskilled lay public in the treatment of 
self-diagnosed diseases or ailments of the human body by individual 
self-application in the home, is a scientific, safe, harmless, and effective 
means and method for the cure and effective treatment of the diseases 
and ailments and other ailments of the human body set forth in detail 
in paragraph 3; that it definitely aids in killing bacteria and that its 
use will have no ill effects upon the human body. 

Furthermore, said respondent represents expressly and by implica- 
tion that he is trained and experienced in physical therapy and in the 
technique of diagnosing and treating pathological conditions of the 
human body by the application of short-wave diathermy. 

Par. 5. The foregoing representations are grossly exaggerated, false, 
and misleading. The said device will not accomplish the results claimed 
by the respondent and is not a scientific, safe, harmless, or effective 
means and method to be used by the unskilled lay public in the cure 
or treatment of self-diagnosed diseases and ailments of the human 
body set forth in detail in paragraph 3 hereof by individual self-appli- 
cation in the home. 

Furthermore, said respondent is not trained and experienced in 
physical therapy or in the technique of diagnosing and treating patho- 
logical conditions of the human body by the application of short-wave 
diathermy. 

Par. 6. In addition to the representations hereinabove set forth, the 
respondent has also engaged in the dissemination of false advertise- 
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ments in the manner above set forth, in that said advertisements so 
disseminated, fail to reveal that the use of said device under the con- 
ditions prescribed in said advertisements or under such conditions as 
are customary or usual, may result in serious and irreparable injury 
to health. 

Par. 7. In truth and in fact, the device sold and distributed by the 
respondent as aforesaid, designated as Atlas Short Wave Diathermy, 
is composed principally of a short-wave generator housed in a portable 
cabinet. The current is a modified Coulpitt Circuit, using a trans- 
former of 1,150 volts (half-wave), two Taylor T—55 tubes, plus the 
regular chokes for proper control. The output is on approximately 
a 16 meter wave length. The power output is 125 to 150 watts cali- 
brated on a photoelectric watt meter. Under ordinary lamp load, it 
may be considered as 160 to 175 watts output. No cable is used with 
this apparatus as it is not adapted for this modality. Power is trans- 
mitted by two insulated condenser pads 6 by 8 inches, or by a small 
4 by 7 inch pad used in connection with one of the larger pads. 

The self-application of this device may cause serious injury to health 
when used by the unskilled lay public in the treatment of self-diagnosed 
diseases and ailments of the human body. 

By reason of technical inexperience on the part of laymen, an im- 
properly adjusted electrode may produce a spark gap between the 
electrode and the skin causing severe electric burn. 

The use of said device, under the conditions prescribed in said 
advertisements or under such conditions as are customary or usual, 
by the unskilled lay public, may result in serious or irreparable 
injury to health. 

Specifically such use, as aforesaid, may result in: Peritonitis and 
blood poisoning, in conditions of acute inflammation, such as boils, 
carbuncles, acute arthritis due to infection, acute pelvic infection in 
the female, acute cystitis, acute sinus infections, tonsillitis, lung 
abscess, appendicitis, and acute prostatitis; serious or fatal hemor- 
rhage when applied in any conditions where there is a tendency to 
hemorrhage or in which congestion of the blood would aggravate 
existing troubles, such as varicose veins, gastric ulcer, ulcerative 
colitis, menstruation, and female disorders such as menorrhagea, 
dysmenorrhea from retroversion or anteversion of the uterus, sub- 
involution of the uterus from any cause, uterine infections and 
chronic pelvic inflammatory diseases; abortion, followed by sub- 
involution, putrefaction or infection with disastrous results in most 
cases when said device is applied by the layman during pregnancy ; 
stimulating the growth of cancerous cells, metastasis or in spreading 
the trouble to other tissues when diathermy is applied to areas which 
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may be affected by malignant tumors and in those areas of the skin 
where the sense of heat has been lost due to injury or impairment of 
the peripheral nerves, the application of diathermy may result in 
tissue destruction and severe burns. 

Par. 8. The use by the respondent of the foregoing false, deceptive, 
and misleading advertisements with respect to his device, dissem- 
inated as aforesaid, had had and now has the capacity and tendency 
to, and does, mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such 
statements, representations, and advertisements are true and induce 
a portion of the purchasing public, because of such erroneous and 
mistaken belief, to purchase respondents’ said device. 

Par. 9. The foregoing acts and practices of the respondent as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 


Act. 


Report, FINDINGS as To THE Facts, AND OrpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 29th day of August 1940, 
issued and thereafter served its complaint in this proceeding upon 
respondent, Jacob L. Goldman, alias J. L. Coleman, an individual, 
trading as Atlas Health Appliance Co., charging him with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. Subsequently, the respondent filed his 
answer, in which answer he admitted all of the material allegations 
of fact set forth in said complaint and waived all intervening pro- 
cedure and further hearing as to said facts. Thereafter, the proceed- 
ing regularly came on for final hearing before the Commission on 
the said complaint and the answer thereto, and the Commission 
having duly considered the matter, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Jacob L. Goldman, alias J. L. Cole- 
man, is an individual trading as Atlas Health Appliance Co., with 
his office and principal place of business at 2430 West Sixth Street, 
Los Angeles, Calif., from which address he transacts business under 
the above trade name. 


38 FEDERAL TRADE COMMISSION DECISIONS 
Findings Ole Lee 


Par. 2. The respondent is now, and for more than 1 year last past 
has been engaged in the sale and distribution of a certain device or 
apparatus designated Atlas Short Wave Diathermy. 

In the course and conduct of his business, the respondent causes 
said device, when sold, to be transported from his place of business 
in the State of California to purchasers thereof located in other 
States of the United States and in the District of Columbia. 

At all times mentioned herein, respondent has maintained a course 
of trade in said device, sold and distributed by him, in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business, the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
concerning his device by the United States mails and by various 
other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, and respondent has also disseminated and is 
now disseminating, and has caused and is now causing the dissemina- 
tion of, false advertisements concerning his product, by various 
means, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of his product in commerce, as 
commerce is defined in the Federal Trade Commission Act. 

Among, and typical of, the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements, 
disseminated and caused to be disseminated, as hereinabove set forth, 
by the United States mails, by advertisements in newspapers, by 
radio continuities, and by circulars, leaflets, pamphlets, and other 
advertising literature, are the following: 

The Atlas Short Wave Diathermy enables you to enjoy its many benefits 
in your own home. 

Simplicity of operation is made possible for self-treatment without an 
attendant. 

Self-treatments with the Atlas, whether for acute or chronic ailments, are 
very easily administered. 

Although for some time only professionally available, Short Wave Diathermy 
may now be used by yourself in the privacy of your own home. 

The various ailments which readily respond to this pleasant yet effective 
method of treatment include the following: 


HEAD SKIN THROAT 
sinus boils asthma 
neuralgia abscesses laryngitis 

hay fever carbuncles tonsillitis 
headache infections irritations 


colds 
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STOMACH AREA CHEST MALB DISORDERS 
gastritis bronchitis prostate 
colonic dis- pneumonia inflammation 
orders colds of bladder 
constipation 
pleurisy 
lumbago FEMALE DISORDERS 
kidney menstrual pains 
liver pelvic inflammation 
also 
High blood pressure Muscular ailments 
Arthritis Insomnia 
Neuritis Indigestion 
Inflamed joints Anemia 
Sprains Impetigo 


and other ailments. 


Inflammation in various parts of the body known to us by many different names, 
causes untold suffering. In this field, Short Wave Diathermy is most beneficial. 

Marked success has been met with in treating pelvie conditions and relieving 
menstrual pains. 

The use of Atlas Short Wave Diathermy is always safe, harmless and health 
improving. 

For interesting clinical reports, be sure to check your ailment and mail, or state 
ailment when writing. 


Arthritis Neuritis Colonie Disorders 
Asthma Boils Chronic Cough 
Sinusitis Hi-blood pres. Pleurisy 

Kidneys Bladder Trouble Rheumatism 
Lumbago Colds Headaches 
Prostate Female Trouble 


Atlas Short Wave Diathermy accords its users amazing results. 

Hardly a day passes that we’re not asked whether our device is good for this 
disease or such a condition and which, after investigation, we have to report in 
the negative. If it is in the positive we do not hesitate to state our findings just 
as surely as we do not believe in hiding our light under a bushel. 

Our technician will gladly give you this test when you call us for a home demon- 
stration. 

The soothing, penetrating heat of Short Wave Diathermy creates—in effect— 
a mild, artificial fever in the affected part, and definitely aids in killing 
bacteria. 

Par. 4. By the use of the representations hereinabove set forth 
and other representations similar thereto not specifically set out 
herein, respondent represents that his device, designated as Atlas 
Short Wave Diathermy, when used by the unskilled lay public in 
the treatment of self-diagnosed diseases or ailments of the human 
body by individual self-application in the home, is a scientific, safe, 
harmless, and effective means and method for the cure and effective 
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treatment of the diseases and ailments and other ailments of the 
human body set forth in detail in paragraph 3; that it definitely aids 
in killing bacteria and that its use will have no ill effects upon the 
human body. 

Furthermore, said respondent represents expressly and by impli- 
cation that he is trained and experienced in physical therapy and 
in the technique of diagnosing and treating pathological conditions 
of the human body by the application of short wave diathermy. 

Par. 5. The foregoing representations are grossly exaggerated, 
false, and misleading. The device will not accomplish the results 
claimed by the respondent and is not a scientific, safe, harmless, or 
effective means and method to be used by the unskilled lay public 
in the cure or treatment of self-diagnosed diseases and ailments of 
the human:body set forth in detail in paragraph 3 hereof by indi- 
vidual self-application in the home. 

Furthermore, respondent is not trained and experienced in physi- 
cal therapy or in the technique of diagnosing and treating patholog- 
ical conditions of the human body by the application of short wave 
diathermy. 

Par. 6. In addition to the representations hereinabove set forth, 
the respondent has also engaged in the dissemination of false adver- 
tisements in the manner above set forth, in that said advertisements 
so disseminated, fail to reveal that the use of said device under the 
conditions prescribed in said advertisements or under such condi- 
tions as are customary or usual, may result in serious and irrepara- 
ble injury to health. 

Par. 7. In truth and in fact, the device sold and distributed by 
the respondent as aforesaid, designated as Atlas Short Wave Dia- 
thermy, is composed principally of a short-wave generator housed 
in a portable cabinet. The current is a modified Coulpitt Circuit, 
using a transformer of 1,150 volts (half-wave), two Taylor T-55 
tubes, plus the regular chokes for proper control. The output is on 
approximately a 16 meter wave length. The power output is 125 
to 150 watts calibrated on a photoelectric watt meter. Under ordi- 
nary lamp load, it may be considered as 160 to 175 watts output. 
No cable is used with this apparatus as it is not adapted for this 
modality. Power is transmitted by two insulated condenser pads 
6 by 8 inches, or by a small 4 by 7 inch pad used in connection with 
one of the larger pads. 

The self-application of this device may cause serious injury to 
health when used by the unskilled lay public in the treatment of: 
self-diagnosed diseases and ailments of the human body: 
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By reason of technical inexperience on the part of laymen, an 
improperly adjusted electrode may produce a spark gap between. the 
electrode and the skin, causing severe electric burn. 

The use of said device, under the conditions prescribed in said 
advertisements or under such conditions as are customary or usual, 
by the unskilled lay public may result in serious or irreparable injury 
to health. . 

Specifically such use, as aforesaid, may result in: Peritonitis and 
blood poisoning, in conditions of acute inflammation, such as boils, 
carbuncles, acute arthritis due to infection, acute pelvic infection in 
the female, acute cystitis, acute sinus infections, tonsillitis, lung ab- 
scess, appendicitis, and acute prostatitis; serious or fatal hemorrhage 
when applied in any conditions where there is a tendency to hemor- 
rhage or in which congestion of the blood would aggravate existing 
troubles, such as varicose veins, gastric ulcer, ulcerative colitis, men- 
struation, and female disorders, such as menorrhagea, dysmenorrhea 
from retroversion or anteversion of the uterus, subinvolution of the 
uterus from any cause, uterine infections and chronic pelvic inflam- 
matory diseases; abortion, followed by subinvolution, putrefaction 
of infection with disastrous results in most cases when said device 
is applied by the layman during pregnancy; stimulating the growth 
of cancerous cells, metastasis or in spreading the trouble to other 
tissues when diathermy is applied to areas which may be affected by 
malignant tumors, and in those areas of the skin where the sense of 
heat has been lost due to injury or impairment of the peripheral 
nerves, the application of diathermy may result in tissue destruction 
and severe burns. 

Par. 8. The use by the respondent of the foregoing false, deceptive, 
and misleading advertisements with respect to his device, dissem- 
mated as aforesaid, has had and now has the capacity and tendency 
to, and does, mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such 
statements, representations and advertisements are true and induces 
a portion of the purchasing public, because of such erroneous and 
mistaken belief, to purchase respondent’s device. 


CONCLUSION 


The foregoing acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
.spondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint and states that he 
waives all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That the respondent, Jacob L. Goldman, alias J. L. 
Coleman, an individual, trading as Atlas Health Appliance Co., or 
trading under any other name or names, his representatives, agents, 
and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale or distribution of his 
device designated as “Atlas Short Wave Diathermy” or any other 
device of substantially similar construction, whether sold under the 
same name or any other name or names, do forthwith cease and desist 
from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails, or (0) by any means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents directly or through inference, 
that respondent is trained or experienced in physical therapy or in 
the technique of diagnosing or treating pathological conditions; that 
respondent’s device when used by the unskilled lay public constitutes 
a scientific, safe, harmless or effective means or method for the 
treatment of: 

Sinus, sinusitis, neuralgia, hay fever, headache, colds, boils, 
abscesses, carbuncles, infections, asthma, laryngitis, tonsillitis, 
throat irritations, chronic coughs, gastritis, colonic disorders, 
constipation, pleurisy, lumbago, kidney disorders, liver disorders, 
bronchitis, pneumonia, prostate disorders, inflammation of blad- 
der, menstrual pains, pelvic inflammation, high blood pressure, 
arthritis, neuritis, inflamed joints, sprains, rheumatism, muscu- 
lar ailments, insomnia, indigestion, anemia, or impetigo, or that 
said device aids in killing bacteria; 


or which advertisement fails to reveal that the unsupervised use of 
said device by persons not skilled in the diagnosis, analysis, and 
methods of treatment of disease may result in serious and irreparable 
injury to health. 
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2. Dissemmating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to 
induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined by the Federal Trade Commission Act, of said 
dlevice, which advertisement contains any of the representations pro- 
hibited in paragraph 1 hereof; or which advertisement fails to 
reveal that the unsupervised use of said device by persons not 
skilled in the diagnosis, analysis, and methods of treatment of disease 
may result in serious and irreparable injury to health. 

It is further ordered, That the respondent shall, within 10 days 
after service upon him of this order, file with the Commission an 
interim report in writing, stating whether he intends to comply 
with this order, and, if so, the manner and form in which he intends 
to comply, and that within 60 days after service upon him of this 
order said respondent shall file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In tHe Marter oF 
BELL & COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2859. Oomplaint, June 30, 1936—Decision, Dec. 10, 1940 


Where a corporation engaged in manufacture, interstate sale and distribution 
of its “Bell-Ans” medicinal preparation for various digestive disorders, in 
substantial competition with others engaged in sale and distribution, in 
commerce as aforesaid, of other medicinal preparations designed to counter- 
act indigestion and various digestive disorders; in extensively advertising its. 
said product through newspapers of general circulation and advertisements in 
street and subway cars— 

(a) Represented that its said “Bell-Ans” was a cure or remedy for indigestion 
and constituted a competent and effective treatment therefor, and would cor- 
rect sour stomach and other digestive disturbances due to acid conditions, 
facts being it was not a cure or remedy for indigestion and had no bene- 
ficial therapeutic value in treatment thereof, in excess of furnishing temporary 
relief when such disorder was due to gastric hyperacidity, and it would not 
correct sour stomach or digestive disturbances due to acid condition or have 
any value in the treatment of such conditions, in excess of furnishing 
temporary relief as above noted ; 

(v0) Represented that use of its said “Bell-Ans’” would afford permanent relief 
from various symptoms of digestive disorders, such as flatulence, vertigo, 
dizziness, weakness, vomiting, nausea, and other distress, sour stomach, 
pain, sick headache, heartburn, and bilicusness, and also from the discom- 
forts associated with overeating, drinking, smoking, and irregular meals, 
facts being use of said “Bell-Ans” would not afford permanent relief from 
various Symptoms of digestive disorders as above enumerated, and such 
product had no beneficial therapeutic value in treatment thereof, in excess 
of furnishing temporary relief when they were due to gastric hyperacidity ; 
and 

(c) Represented that said preparation was a cure or remedy for condition de- 
scribed as “acid urine,” facts being such condition was not due to excess: 
acid, but to deficiency thereof, and use of preparation in question would have: 
no value in treatment thereof ; 

With effect of misleading and deceiving substantial portion of purchasing public: 
into erroneous and mistaken belief that said representations were true, and 
of thereby inducing said public, because of such erroneous belief, to pur- 
chase its said preparation, and with result that trade was diverted to it 
from its competitor manufacturers, retailers or distributors of other prepara- 
tions for treatment of digestive disorders, and who truthfully advertise their 
said products and effectiveness and therapeutic value thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors, and constituted unfair 
methods of competition in commerce. 
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Before Mr. William C. Reeves, Mr. W. W. Sheppard, and Mr. 
Edward E. Reardon, trial examiners. 

Mr. Reuben J. Martin and Mr. Charles 8. Cow for the Commission. 

Clark, Sickels & Barton, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Bell & Co., 
Inc., has been and is using unfair methods of competition in commerce 
as “commerce” is defined in said act, and it appearing to said Com- 
mission that a proceeding by it in respect thereto would be in the 
public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracrary 1. The respondent, Bell & Co., Inc., is a corporation 
organized under the laws of the State of New Jersey with its princi- 
pal office and place of business located at Orangeburg, within the 
State of New York. Said respondent is now and for more than 1 
year last past has been engaged in the manufacture and sale of a 
proprietary remedy for indigestion called “Bell-Ans” and the distri- 
bution thereof between and among the various States of the United 
States. It causes said “Bell-Ans” when sold by it to be transported 
to the purchasers thereof located in the State of New York and 
various States of the United States other than the State or States 
in which said shipments originated. There is now and has been for 
a long time, to wit, more than 1 year last past, a constant current 
in trade and commerce by respondent in said “Bell-Ans” between 
and among the various States of the United States. 

In the course and conduct of its said business, said respondent 
is now and for a long time, to wit, more than 1 year last past, has 
been in substantial competition in commerce between and among the 
various States of the United States with various other corporations, 
partnerships, firms, and individuals engaged in the interstate sale and 
distribution of other medical preparations designed to counteract 
indigestion and the symptoms thereof. 

Par. 2. The preparation “Bell-Ans” sold and distributed by said 
respondent contains among other ingredients sodium bicarbonate and 
is put up in tablet form. 

Par. 3. Said respondent, in the course and conduct of its said busi- 
ness as hereinbefore set out in paragraph 1, has been and now is 
engaged in extensive advertisement of its said product as a means 
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of furthering and aiding in the interstate sale and distribution of 
said “Bell-Ans,” and as media of advertising it has been and now 
is using newspapers and advertisements in street cars and subway cars. 

Said respondent in its said advertisements of the products known 
as “Bell-Ans” manufactured and sold by it has made and is now 
making various false, deceptive and misleading statements concerning 
said product. Among the said statements which said respondent 
has used and is now using in its advertisements in newspapers and 
on street car cards and in its circulars distributed with its said 
product are the following: 


Now I Hat 

Hot Docs 
Upset Stomach Goes 
in Jiffy with Bell-ans 

BELL-ANS 

For Indigestion 

6 Bell-Ans 

Hot Water 

Sure Relief 


BELL-ANS For Indigestion Due to Excess Acid. 

Bet1t-ANs is a combination of willow charcoal, sodium bicarbonate U. S. P., 
carminatives and pharmacopeial flavoring oils. It contains nothing else and 
is absolutely harmless. 

It quickly and pleasantly relieves flatulence, vertigo, dizziness, weakness, 
vomiting, nausea and other distress when caused by too much acid. 

For correcting sour stomach, pain, * * * sick headache * * * etc. due 
to acid. 

* * * for quickly and harmlessly relieving even the most severe and pain- 
ful cases (of acid or sour stomach) there is nothing like Bretr-ANs when 
promptly and properly taken. 

For severe and Acute Indigestion, Colic, ete., caused by hyperacidity, take 
Six (6) Brtt-Ans crushed and stirred into a glass of Hor water and repeat 
every 10 minutes. 

For Sick-Headache, Heartburn, Sour Stomach, Nausea, Biliousness, Vomiting, 
Dizziness, etc. due to acid, ete. 

For Obstinate or Chronic Indigestion, Gas, ete. 

* * * gives prompt and grateful relief in the colics, sour stomachs, and 
other digestive disturbances so often due to over-acid conditions from which 
the young frequently suffer. 

For Acid Urine (frequent calls), Overeating and Drinking, Smoking and Ir- 
regular Meals. 
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Whereas in truth and in fact “Bells-Ans” is not a cure for indigestion 
and will not in truth and in fact remove the symptoms of indiges- 
tion nor relieve indigestion nor correct sour stomach or other di- 
gestive disturbances due to acid conditions, and is not harmless. 

Respondent in its said advertising has and is creating upon the 
public the impression and the belief that “Bell-Ans” has beneficial 
therapeutic effects, and will relieve and cure digestive disturbances 
due to acid conditions and will relieve and cure indigestion, whereas 
in truth and in fact said “Bell-Ans” will not relieve or cure digestive 
disturbances and will not relieve or cure indigestion. Said respond- 
ent also in its said advertising has and is creating upon the public an 
impression that “Bell-Ans” is absolutely harmless, whereas in truth 
and in fact said preparation is not harmless but its said use may 
produce serious results. 

Par. 4. The use by the said respondent, Bell & Co., Inc., of the 
foregoing false, deceptive and misleading representations alleged to 
be used by said respondent in paragraph 3 hereof, have had and do 
now have the capacity and tendency to mislead and deceive and do 
now mislead and deceive the public into the erroneous and untrue 
belief that “Bell-Ans” is in truth and in fact a harmless preparation 
which will relieve and cure indigestion and other digestive disturb- 
ances due to acid conditions, and has thereby induced and does now 
induce the consuming public and especially that portion of the public 
suffering from indigestion, acting in said erroneous belief, to pur- 
chase “Bell-Ans” in preference to other digestive remedies offered 
for sale by manufacturers, retail dealers and distributors. As a 
result of such false, deceptive, and misleading representations on the 
part of said respondent trade is diverted to respondent from such 
manufacturers, retail dealers, or distributors of other digestive reme- 
dies, and thereby injury has been done and is being done by respondent. 

Par. 5. Said false, deceptive, and misleading representations of said 
respondent contained in its advertisements have resulted in injury to 
respondent’s competitors and to retail dealers and in prejudice to the 
buying public and constitute unfair methods of competition in com- 
merce within the intent and meaning of section 5 of an act of Con- 
gress approved September 26, 1914, and entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


Report, FINDINGS AS TO THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 30, 1936, issued and subse- 
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quently served its complaint in this proceeding upon respondent, Bell 
& Co., Inc., a corporation, charging it with the use of unfair methods: 
of competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the allega- 
tions of said complaint were introduced by attorneys for the Commis- 
sion, and in opposition to the allegations of the complaint by Arthur 
L. Barton, attorney for the respondent, before examiners of the Com- 
mission theretofore, duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, briefs m support of the com- 
plaint and in opposition thereto, and oral arguments of counsel; and 
the Commission having duly considered the matter, and being now 
fully advised in the premises, finds that this proceeding is in the in- 
terest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Bell & Co., Inc., is a corporation 
organized under the laws of the State of New Jersey, with its principal 
office and place of business located at Orangeburg, within the State 
of New York. 

Par. 2. Said respondent is now, and for more then 5 years last past 
has been, engaged in the manufacture and in the sale and distribution 
in commerce among and between the various States of the United 
States of a medicinal preparation designed “Bell-Ans,” which has 
been offered for sale and sold as a treatment for various digestive 
disorders. Respondent causes said product, when sold by it, to be 
transported from its place of business in the State of New York to 
purchasers thereof located in various other States of the United States. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said product, “Bell-Ans,” among and 
between the various States of the United States. 

Par. 3. In the course and conduct of its said business, said respond- 
ent is now and for more than 5 years last past has been in substantial 
competition in commerce among and between the various States of 
the United States with various other corporations, partnerships, 
firms, and individuals engaged in the sale and distribution in com- 
merce among and between the various States of the United States 


BELL & CO., INC. 49 
44 Findings 


of other medicinal preparations designed to counteract indigestion 
and various digestive disorders. | 

Par. 4. In the course and conduct of its aforesaid business, respond- 
ent has engaged in extensive advertisement of its said product 
“Bell-Ans” as a means of furthering and aiding in the sale and 
‘distribution thereof, and as media of such advertising it has employed 
newspapers of general circulation and advertisements carried in 
street cars and subway cars. 

Said respondent in advertising its said product “Bell-Ans” has 
made various false, deceptive, and misleading statements concerning 
said product. Among and typical of the said statements which 
respondent has used in advertisements in newspapers and in its 
circulars distributed with its said product are the following: 

1. Statements in newspaper advertising— 

Now I Eat 
CABBAGE 


Upset Stomach Goes 
in Jiffy with Bell-Ans. 


Bell-Ans (Picture of bottle with 6 tablets 
For Indigestion being emptied into a glass of water) 
6 Bell-Ans 
Hot Water 


Sure Relief. 


‘Other advertisements were disseminated by the respondent in news- 
papers and other periodicals which advertisements were identical 
with the above quoted advertisement with the exception that the 
word “Cabbage” was replaced by one of the following words: 
Cucumbers, Hot Dogs, or Welsh Rabbit. 

2. Statements in circulars— 


BELL-ANS 
For Indigestion 
Due to excess acid 

BELL-ANS is a combination of willow charcoal, sodium bicarbonate U. S. P., 
carminatives and pharmacopeial flavoring oils. It contains nothing else and is: 
‘absolutely harmless. 

BELL-ANS is perfectly harmless and pleasant to take and may be taken with no 
injurious or objectionable results by anyone of any age or condition of health 
having indigestion due to hyperacidity. It quickly and pleasantly relieves flatu- 
lence, vertigo, dizziness, weakness, vomiting, nausea and other distress when 
caused by too much acid. It aids the digestion of food and tends to restore the 
stomach to a normal condition of acidity. For correcting sour stomach, pain, 
heartburn, sick headache, gas, bloating, etc., due to acid, the usefulness of BELL-ANS 
is widely known. Too much heavy, greasy or rich food should be avoided by those 
with a tendency to acid or sour stomach, but for quickly and harmlessly relieving 
even the most severe and painful cases there is nothing like BELL-ANsS when promptly 
and properly taken. 
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BELL-ANS may be taken in any convenient way, with or without water and in 
any desired quantity ; but Doctors have proved that for quickest and best results 
Six (6) Tablets should be crushed and stirred into a glass of Hor water, so HOT 
it must be sipped. 

For Severe and Acute Indigestion, Colic, etc., caused by hyperacidity, take six 
(6) BELL-ANg crushed and stirred into a glass of Hor water and repeat every 10 
minutes. 

For Sick Headache, Heartburn, Sour Stomach, Nausea, Biliousness, Vomiting, 
Dizziness, etc., due to acid, take six (6) BELL-ANS Tablets crushed and stirred into 
a glass of Hor water and repeat the dose every 30 minutes as necessary. 

For Obstinate or Chronic Indigestion, Gas, etc., caused by excess acid, take six 
(6) BELL-ANS in a little Hor Water regularly and persistently one-half hour after 
each meal for several weeks. 

For Infants and young children, crush and stir stx (6) BELL-ANs Tablets in a 
small glass of HoT water and give a teaspoonful, every few minutes as required. 
This is pleasant and harmless and gives prompt and grateful relief in the colics, 
sour stomachs, and other digestive disturbances so often due to over-acid condi- 
tions from which the young frequently suffer. 

For Hyperacidity, Acid Urine (frequent calls), Overeating and Drinking, Smok- 
ing and Irregular Meals. Take stx (6) BELI-ANS in HoT water upon arising, one- 
half hour after noon and evening meals and at bed-time. This is a harmless and 
effective treatment that may be continued for any necessary length of time with 
beneficial results. 

No hesitancy need be felt about giving BELL-ANS to infants and young chil- 
dren or feeble old persons as there is no one of any age or condition of health 
having acidity to whom it would be in the slightest degree injurious or 
objectionable. 


Par. 5. Through the use of the advertising statements herein set 
forth and others similar thereto not specifically set out herein, re- 
spondent represents that its product “Bell-Ans” is a cure or remedy 
for indigestion and constitutes a competent and effective treatment 
therefor; that it will correct sour stomach and other digestive dis- 
turbances due to acid conditions and is a cure or remedy for the 
condition described as “acid urine.” 

In the same manner respondent also represents that the use of 
its preparation “Bell-Ans” will afford permanent relief from various 
symptoms of digestive disorders such as flatulence, vertigo, dizziness, 
weakness, vomiting, nausea and other distress, sour stomach, pain, 
sick headache, heartburn, and biliousness, and also from the discom- 
forts associated with overeating, drinking, smoking, and irregular 
meals. 

Par. 6. Based upon the testimony of medical experts the Commis- 
sion finds that respondent’s preparation “Bell-Ans” is not a cure or 
remedy for indigestion and has no beneficial therapeutic value in 
the treatment thereof in excess of furnishing temporary relief when! 
such disorder is due to gastric hyperacidity by neutralizing the 
hydrochloric acid in the stomach and intestines and thereby causing 


PELL & CO., INC. dl 
44 Order 


a release of the gas pressure on various muscles of the stomach and 
intestines. Said product will not correct sour stomach or digestive 
disturbances due to acid condition or have any value in the treat- 
ment of such conditions in excess of furnishing temporary relief 
when such disorders are due to gastric hyperacidity. “Acid urine” 
is not due to an.excess acid condition but to a deficiency of acid and 
the use of said preparation would have no value in the treatment of 
such condition. 

The Commission further finds that the use of respondent’s prep- 
aration “Bell-Ans” will not afford permanent relief from various 
symptoms of digestive disorders, such as flatulence, vertigo, dizziness,. 
weakness, vomiting, nausea, sour stomach, pain, sick headache, heart- 
burn, biliousness, and discomforts from overeating and drinking, 
smoking and irregular meals, and has no beneficial therapeutic value 
in the treatment of the said disorders in excess of furnishing tem- 
porary relief when such disorders are due to gastric hyperacidity. 

Par. 7. The use by respondent of the aforesaid false, deceptive, 
and misleading representations has had, and now has, the capacity 
and tendency to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said representations are true, and has thereby induced the purchasing 
public, because of such erroneous belief, to purchase respondent’s 
preparation. As a result of such false, deceptive, and misleading 
' representations on the part of said respondent, trade has been di- 
verted to respondent from its competitors consisting of those manu- 
facturers, retail dealers or distributors of other preparations for the 
treatment of digestive disorders, who truthfully advertise their said 
products and the effectiveness and therapeutic value thereof when 
used. 

CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found,. 
are all to the prejudice of the public and of respondent’s competi- 
tors, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal 'Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent,. 
testimony and other evidence taken before examiners of the Com- 
mission theretofore duly designated by it, in support of the allega- 
tions of said complaint and in opposition thereto, briefs filed therein, 
and oral arguments by Charles S. Cox, counsel for the Commission, 
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and by Arthur L. Barton, counsel for the respondent, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That. the respondent Bell & Company, Inc., its officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
or distribution of its preparation known as “Bell-Ans,” or any other 
preparation of substantially similar composition or possessing sub- 
stantially similar properties whether sold under the same name or 
under any other name, in commerce as commerce is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
representing directly or indirectly. 

1. That said preparation is a cure or remedy for indigestion or 
that it has any therapeutic value in the treatment thereof in excess 
of furnishing temporary relief when such condition is due to gastric 
hyperacidity. 

2. That said preparation is a cure or remedy for symptoms of 
digestive disorders such as flatulence, vertigo, dizziness, weakness, 
vomiting, sour stomach, pain, heartburn, nausea, sick headache, bili- 
ousness or discomforts from overeating, drinking, and irregular 
meals, or that it is a competent treatment for such conditions in ex- 
cess of furnishing temporary relief when such conditions are symp- 
tomatic of gastric hyperacidity. 

3. That said preparation will correct sour stomach or digestive 
disturbances due to acid condition or has any value in the treatment 
thereof in excess of furnishing temporary relief when such disorders 
are due to gastric hyperacidity. 

4. That said preparation constitutes a cure or remedy for the con- 
dition known as “acid urine” or possesses any therapeutic value in 
the treatment thereof. 

It is further ordered, That the respondent, shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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MOREHOUSE MANUFACTURING COMPANY, TRADING AS 


THE SHAVING POWDER COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3721. Complaint, Feb. 23, 1939—-Decision, Dec. 11, 1940 


Where a corporation engaged in manufacture of its “Magic Shaving Powder” 


(a) 


for hair removal and in interstate sale thereof; in advertisements of its 
said product which it disseminated and caused to be disseminated through 
insertion in newspapers having general circulation among the colored race 
and distributed in commerce among the various States, and through other 
means in commerce, and otherwise, and which were intended and likely to 
induce purchase of its said product— 

Represented directly and by inference that said “Magic Shaving Powder” 
was a new method of removing hair and that a person could shave without 
a razor and that its use was harmless; 


Facts being said product was a depilatory which accomplished results by dis- 


(b) 


solving hair rather than by cutting as in shaving, and was not a new method 
for removing hair and was not harmless in all cases, but, by virtue of 
presence therein, as solvents and active ingredients, of barium sulphide 
and calcium hydroxide might, under customary and usual conditions, be 
harmful to skin and underlying structures of people having tender skin, 
and, more particularly, those of the white race, and in such cases result 
in temporary rash or dermatitis, and also, by reason of presence of said 
ingredients, might result in injury to eyes of the careless user; and 
Failed to include in its said advertisements cautionary statements to the 
effect that said powder should not be used by those haying tender skin 
and should not be allowed to get into eyes of user thereof ; 


With capacity and tendency to mislead and deceive a substantial portion of 


purchasing public into erroneous and mistaken belief that such statements, 
representations, and advertisements were true and that its said product 
was a new method of removing hair and was not a depilatory, and that 
its use was unqualifiedly harmless and of causing portions of said public 
because of such belief, thus engendered, to purchase its said preparation: 


Held, That such acts and practices, under the circumstances set forth, were 


all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Before Ur. John W. Addison, trial examiner. 
Mr. Reuben J. Martin and Mr. Morton Nesmith for the Commission. 
Adams, Douglas & Brennan, of Savannah, Ga., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
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Trade Commission having reason to believe that the Morehouse Manu- 
facturing Co., a corporation, trading under the name of Shaving 
Powder Co., hereinafter referred to as the respondent, has violated 
the provisions of said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondent, Morehouse Manufacturing Co., is a cor- 
poration created and existing under and by virtue of the laws of the 
State of Georgia with its principal office and place of business located 
in the city of Savannah within the said State of Georgia. 

Par. 2. Said respondent, trading under the name of Shaving Pow- 
der Co., is now, and for more than 5 years last past has been, 
engaged in the manufacture, distribution, and sale of a preparation 
for use in removing hair under the trade name “Magic Shaving 
Powder.” Said respondent causes said preparation, when sold by it, 
to be transported from its place of business in Savannah, Ga., to the 
purchasers thereof located in various States of the United States 
other than the State of Georgia and in the District of Columbia. 
Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said preparation in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its aforesaid business the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
concerning its said preparation by insertion in newspapers having a 
general circulation, all of which are distributed in commerce among 
and between the various States of the United States, and by other 
means in commerce as commerce is defined in the Federal Trade Com- 
mission Act for the purpose of inducing and which are likely to 
induce, directly or indirectly, the purchase of its said preparation; 
and has disseminated and is now disseminating, and has caused and is 
now causing the dissemination of, false advertisements concerning its 
said preparation by various means for the purpose of inducing and 
which are likely to induce, directly or indirectly, the purchase of its 
said preparation in commerce as commerce is defined in the Federal 
Trade Commission Act. Among and typical of the false statements 
and representations contained in said advertisements disseminated 
and caused to be disseminated as aforesaid are the following: 

Magic Shaving Powder. Shave without a razor. 

Magic Shaving Powder. No more trouble. 

At last science has found a way to remove a beard without shaving. 
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Merely apply Magic Shaving Powder as directed then wipe off leaving a 
clear smooth skin. ; 

Have a clean shave without using a razor. Simply wipe your beard off. 

All of said statements together with other statements of similar 
import and meaning appearing in respondent’s advertising litera- 
ture, purport to be descriptive of respondent’s preparation and of 
its effectiveness in use. In all of its advertising literature, respond- 
ent, directly and by inference, through the statements and representa- 
tions herein set out, and through other statements and representa- 
tions of like or similar import and effect, represents that the prepara- 
tion, “Magic Shaving Powder,” is, in fact, a shaving powder; that 
it is a new method of removing hair, and that its use is harmless 
and will leave the user with a clear, smooth skin. 

Par. 4. The representations made by the respondent and the im- 
plications therefrom as to the nature and effectiveness of its said 
preparation are false or grossly exaggerated, and greatly exceed 
those which might truthfully be made for said preparation. In 
truth and in fact, Magic Shaving Powder is not a shaving powder; 
it is not a new method for removing hair; and Magic Shaving Powder 
is not harmless in all cases and its use will not leave the user with 
a clear, smooth skin. 

In truth and in fact, the use of Magic Shaving Powder may, 
under customary and usual conditions, be harmful to the skin and 
the underlying structures of the user thereof because of the ingre- 
dients from which said preparation is compounded, and its use may 
also result in severe injury to the eyes, of the user thereof. 

Par. 5. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements dis- 
seminated as aforesaid with respect to said preparation, Magic Shav- 
ing Powder, has had and now has the capacity and tendency to and 
does mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such false state- 
ments, representations, and advertisements are true and that re- 
spondent’s said preparation, Magic Shaving Powder, is in fact a 
shaving powder, is a new method of removing hair and that its use 
is harmless and will leave the user with a clear, smooth skin, and 
causes a portion of the purchasing public because of said erroneous 
and mistaken belief so engendered to purchase respondent’s said 
preparation. As a result thereof injury. has been and is now being 
done by respondent to a substantial portion of the purchasing public 
in commerce among and between the various States of the United 
States and in the District of Columbia. 
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Par. 6. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FrnpinGs AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission 
Act, the Federal Trade Commission on the 23d day of February 1939, 
issued and subsequently served its complaint in this preceeding upon 
said respondent, Morehouse Manufacturing Co., trading as The 
Shaving Powder Co., a corporation, charging it with the use of un- 
fair and deceptive acts and practices in commerce in violation of 
the provisions of said act. On March 14, 1939, the respondent filed 
its answer in this proceeding. Thereafter, a stipulation was entered 
into whereby it was stipulated and agreed that a statement of facts 
signed and executed by the respondent’s counsel, W. W. Douglas, 
and W. T. Kelley, chief counsel for the Federal Trade Commission, 
subject to the approval of the Commission, may be taken as the 
facts in this proceeding and in lieu of testimony in support of the 
charges stated in the complaint, or in opposition thereto, and that 
the said Commission may proceed upon said statement of facts to 
make its report, stating its findings as to the facts and its conclusion 
based thereon, and enter its order disposing of the proceeding with- 
out the filing of a report upon the evidence by the trial examiner, 
the presentation of argument or the filing of briefs. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission on said complaint, answer, and stipulation, said stipulation 
having been approved, accepted, and filed and the Commission hav- 
ing duly considered the same, and now being fully advised in the 
premises, finds that this proceeding is in the interest of the public 
as makes its findings as to the facts and its conclusion drawn there- 
rom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Morehouse Manufacturing Co. is a cor- 
poration created and existing under and by virtue of the laws of the 
State of Georgia with its principal office and place of business located 
in the city of Savannah within the said State of Georgia. 

Par. 2. Said respondent, trading under the name of The Shav- 
ing Powder Co., is now, and for more than 5 years last past (respond- 
ent states for more than 39 years) has been, engaged in the manufac- 
ture, distribution, and sale of a preparation for use in removing hair 
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under the trade name “Magic Shaving Powder.” Said respondent 
causes said preparation when sold by it to be transported from its 
place of business in Savannah, Ga., to the purchasers thereof located 
in various States of the United States other than the State of Georgia 
and in the District of Columbia. Respondent maintains and at all 
times mentioned herein has maintained a course of trade in said prep- 
aration in comrnerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business the re- 
spondent has disseminated and has caused the dissemination of ad- 
vertisements concerning its said preparation by insertion in news- 
papers having a general circulation among the colored race all of 
which are distributed in commerce among and between the various 
States of the United States and by other means in commerce as com- 
merce is defined in the Federal Trade Commission Act for the pur- 
pose of inducing and which were likely to induce directly or indirectly 
the purchase of its said preparation; and has disseminated and has 
caused the dissemination of advertisements concerning its preparation 
by various means for the purpose of inducing or which were likely 
to induce directly or indirectly the purchase of its said preparation 
in commerce as commerce is defined in the Federal Trade Commission 
Act. Among and typical of the statements and representations con- 
tained in said advertisements disseminated and caused to be dis- 
seminated as aforesaid are the following, which are true excerpts from 
said advertisements : 

Magic Shaving Powder. Shave without a razor. 

Magic Shaving Powder. No more trouble. 

At last science has found a way to remove a beard without shaving. 

Merely apply Magic Shaving Powder ag directed, then wipe off leaving a 
clear, Smooth skin, 

Have a clean shave without using a razor. Simply wipe your beard off. 

All of said statements together with other statements of similar 
import and meaning appearing in’ respondent’s advertising literature, 
purport to be descriptive of respondent’s preparation and of its effec- 
tiveness inuse. In all of its advertising literature respondent directly 
or by inference through the statements and representations herein 
set out and through other statements and representations of like or 
similar import and effect represents that the preparation “Magic 
Shaving Powder” is a new method of removing hair, that a person 
can shave without a razor and that its use is harmless. 

Par. 4. The representations made by respondent and the implica- 
tions therefrom as to the nature and effectiveness of its said prepara- 
tion are deceptive and exaggerated and greatly exceed those which 
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might truthfully be made for said preparation in that Magic Shav- 
ing Powder is a depilatory which accomplishes results by dissolving 
hair rather than by cutting as in shaving and is not a new method for 
removing hair and Magic Shaving Powder is not harmless in all 
cases as hereinafter specified. 

Two of the active ingredients of Magic Shaving Powder are barium 
sulphide and calcium hydroxide which ingredients are capable of 
dissolving horny substances such as hair and the use of Magic Shaving 
Powder may under customary and usual conditions be harmful to 
the skin and the underlying structures thereof of people who have 
tender skin and more particularly those of the white race, in that 
the use of the preparation by people with tender skins and more par- 
ticularly those of the white race may result in a temporary rash or 
dermatitis. Also because of the ingredients barium sulphide and 
calcium hydroxide its use may result in injury to the eyes of the 
careless user. 

Par. 5. Respondent has discontinued all newspaper, periodical and 
direct-letter advertising since February 24, 1939. 

Par. 6. The use by the respondent of the foregoing, deceptive and 
exaggerated statements, representations, and advertisements dissemi- 
nated as aforesaid with respect to said preparation, Magic Shaving 
Powder, has had the capacity and tendency to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations, and advertise- 
ments are true, and that respondent’s said preparation is a new method 
of removing hair, is not a depilatory, and that its use is unqualifiedly 
harmless, and has caused a portion of the purchasing public, because of 
said erroneous and mistaken belief so engendered to purchase re- 
spondent’s said preparation. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found are 
all to the prejudice and injury of the public and constitute unfair: 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts entered into between 
the respondent herein, and W. T. Kelley,, chief counsel for the 
Commission, which provides, among other things, that without fur- 
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ther evidence or other intervening procedure, the Commission may 
issue and serve upon the respondent herein, findings as to the 
facts and conclusion based thereon, and an order disposing of the 
proceeding, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That the respondent, Morehouse Manufacturing Co., 
a corporation, trading as The Shaving Powder Co., its officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device in connection with the offering for sale, sale, 
or distribution of Magic Shaving Powder, or any product of sub- 
stantially similar composition, or possessing substantially similar 
properties, whether sold under the same name or any other name, do 
forthwith cease and desist from directly or indirectly— 

1. Disseminating or causing to be disseminated any advertisements 
(a) by means of the United States mails, or (0) by any means in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act, which advertisements represent, directly or through inference 
that Magic Shaving Powder is a new method for removing hair or 
that the method prescribed for the use of Magic Shaving Powder 
constitutes shaving, or which advertisements fail to contain caution- 
ary statements to the effect that Magic Shaving Powder should not 
be used by those having a tender skin and should not be allowed 
to get into the eyes of the user thereof. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to 
induce, directly or indirectly, the purchase in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, of said 
Magic Shaving Powder, which advertisements contain any of the 
representations prohibited in paragraph 1 hereof, or which fail to 
contain cautionary statements to the effect that Magic Shaving Pow- 
der should not be used by those having a tender skin, and should 
not be allowed to get into the eyes of the user thereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with this order. 
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In THE MATTER OF 


UNION STARCH & REFINING COMPANY, AND UNION 


SALES CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT, 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 8804. Oomplaint, June 1, 1939—Decision, Dec. 11, 1940 


Where a corporation and its wholly owned sales subsidiary, respectively engaged 


(a) 


(dD) 


in manufacture, and in sale and distribution, of glucose or corn sirup un- 
mixed, to, mostly, manufacturers in other States of candy, who were com- 
petitively engaged in sale to various customers, including chain stores, 
wholesalers, and retailers, in the various States and in the District of 
Columbia, of said product, in (1) most kinds of which such sirup is used 
as an ingredient to some extent, and in production of many varieties of 
which it is one of major raw materials, with cost thereof to candy manu- 
facturer purchasers constituting a substantial part of cost of raw material 
used in particular candies having relatively high sirup content and of total 
cost of manufacturing extensive line of candies having wide range of sirup 
contents, and with costs of such purchasers, thus unfavored, increasing over 
such costs of favored purchasers directly as amount of discrimination be- 
tween them increased and as sirup content of candy increased, and in (2) 
many of which candies containing substantial quantity of such sirup and 
priced at but few cents per pound, and bearing no differentiating name or 
brand, sellers attracted customers by selling at only a small fraction of a 
cent per pound lower than a competitor, and especially so in case of sale 
of such candies to chain stores and other purchasers of large quantities, to 
whom such small difference in price was determinative in placing their 
business, so that, under circumstances aforesaid, unfavored purchaser’s 
higher raw material costs were difficult, if not impossible, to recover by 
increasing price of candy manufactured if such unfavored purchaser hoped 
to maintain volume sales— 

Sold and delivered their said sirup in several types and sizes of containers 
at prices per hundredweight, which increased over tank car price per 
hundredweight according to Size and type of container, with differentials 
ranging from 83 cents for barrels to $1.08 for five gallon kegs, and from 
13 cents to 33 cents for returnable drums, depending on presence or absence 
of return freight thereon and amount thereof ; and 

Sold their said sirup, between June 19, 1936, and July 23, 1987, at higher 
delivered prices per hundredweight to purchasers located in certain cities 
other than Chicago, Danville, North Chicago, Dixon, and Zion, Ill, and 
Milwaukee, Wis., than those at which they sold their said sirup in containers 
of like size and type to purchasers located in cities aforesaid, and there- 
after sold their said sirup to purchasers in all cities other than Chicago at 
higher prices per hundredweight than those at which they sold said product 
in containers of like size and type to purchasers located in city aforesaid, 
and at prices which were not uniformly higher, but varied with geographical 
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location of cities in which purchasers paying same were located, and which 
involved, for earlier period, and for later period extending to present time, 
substantially same differentials for respective periods; 

With the result that— 

(1) Through sale of their said sirup at aforesaid prices, differences be- 
tween which were not justified by them, they discriminated in price between 
purchasers paying such differing prices for their product aforesaid; 

(2) Effect of such higher sirup cost on those unfavored purchasers above 
described, selling candies containing substantial quantity of such sirup and 
priced at but few cents per pound with no differentiating name, ete, and 
under circumstances hereinabove indicated, involving sales to chain stores, 
ete., was to decrease profit to extent necessary to absorb higher direct per 
unit cost imposed by higher sirup cost, as long as particular unfavored 
purchaser attempted to sell his candy at a competitive price, and, where 
such absorption caused impairment of profit in any material degree, to 
bring about selective sales only by such unfavored purchaser at noncompeti- 
tive prices to customers on basis of service or some other nonprice basis, 
and with profit’s further impairment through reduced sales volume, unused 
capacity and increased overhead unit costs for all products thereby brought 
about; 

(3) Such impairment of profits tended to weaken financially existing 
unfavored candy manufacturers, and might bring about their elimination 
from the industry and prove an effective deterrent to the establishment of 
new candy manufacturing enterprises in those areas in which they dis- 
criminated as above set forth; and 

(4) There was conferred a competitive advantage upon favored pur- 
chasers receiving and enjoying such discriminations and whose benefits 
in lower costs and prices and greater profits, as compared with unfavored 
purchasers, could well lead to domination by said favored purchasers of 
the candy industry; and 

With the result that the effect of such discriminations, as above set forth, had 
been or might be substantially to lessen competition between the favored 
and unfavyored purchasers, tend to create a monopoly in such favored pur- 
chasers, and injure, destroy and prevent competition with such favored 
purchasers: 

Held, That, in discriminating in price between different purchasers of glucose 
as above set forth, said corporation and its subsidiary violated the pro- 
visions of section 2 (a) of the Clayton Act, as amended by the Robinson- 
Patman Act. 


Before Mr. John P. Bramhall, trial examiner. 
Mr. Frank Hier and Mr. P. R. Layton for the Commission. 
Matson, Ross, McCord & Ice, of Indianapolis, Ind., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
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lated and are now violating the provisions of Section 2 of the Clayton 
Act as amended by the Robinson-Patman Act, approved June 19, 1936 
(U. S. C., title 15, sec. 18), hereby issues its complaint, stating its 
charges with respect thereto as follows: 

Paracrarn 1. Respondent, Union Starch & Refining Co., is a cor- 
poration organized and existing under the laws of Indiana with its 
principal office and place of business at 301 Washington Street in the 
city of Columbus and State of Indiana. Respondent, Union Sales Cor- 
poration, is a corporation organized under the laws of the State of 
Indiana and has its principal office and place of business at 301 Wash- 
ington Street, city of Columbus and State of Indiana. Respondent, 
Union Sales Corporation, is a wholly owned sales subsidiary of re- 
spondent Union Starch & Refining Co., through which products manu- 
factured by Union Starch & Refining Co. are sold and distributed. 
Union Starch & Refining Co. owns the entire capital stock of Union 
Sales Corporation and controls and directs Union Sales Corporation. 

Par. 2. Respondent, Union Starch & Refining Co., owns and operates 
a plant at Granite City, Ill., and also owns a plant at Edinburg, Ind. 
These plants have a corn grinding capacity in excess of 19,000 bushels 
per day, with complete facilities for the finished fabrication of corn 
products both for household and industrial use. The Granite City 
plant has a corn grinding capacity of 15,000 bushels daily. 

Par. 8. For many years respondents have been and are now engaged 
in the business of manufacturing, selling, and distributing in interstate 
commerce products derived from corn. The principal products derived 
from corn are (1) starch, both for food and other purposes; (2) glu- 
cose or corn sirup; and (3) corn sugar. Starch is first manufactured 
from the corn, and glucose and grape sugar are made by treating the 
starch with certain acids, the resulting solid product being sugar and 
the resulting sirup being glucose. Glucose is largely used in the manu- 
facture of candy, jellies, jams, preserves, and the like as well as in the 
mixing of sirups. 

The principal byproducts of corn resulting in the corn products 
business are gluten feed, corn oil, corn-oil cake, and corn-oil meal. 

The Union Starch & Refining Co., in addition to bulk products, 
produces branded products. 

Par. 4. For many years in the course and conduct of their business, 
the respondents have been and are now manufacturing the aforesaid 
commodities at the aforesaid plants and have sold and shipped and 
do now sell and ship such commodities in commerce between and 
among the various States of the United States from the States in 
which their factories are located across state lines to purchasers 
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thereof located in States other than the States in which respondents’ 
said plants are located in competition with other persons, firms and 
corporations engaged in similar lines of commerce. 

Par. 5. Since June 19, 1936, and while engaged as aforesaid in 
commerce among the several States of the United States and the 
District of Columbia, the respondents have been and are now, in the 
course of such commerce, discriminating in price between purchasers 
of said commodities of like grade and quality, which commodities 
are sold for use, consumption or resale within the several States of 
the United States and the District of Columbia in that the respond- 
ents have been and are now selling such commodities to some pur- 
chasers at a higher price than the price at which commodities of like 
grade and quality are sold by respondents to other purchasers 
generally competitively engaged with the first mentioned purchasers. 

Par. 6. The effect. of said discriminations in price made by said 
respondents, as set forth in paragraph 5 herein, may be substantially 
to lessen competition in the sale and distribution of corn products 
between the said respondents and their competitors; tend to create 
a monopoly in the line of commerce in which the respondents are 
engaged; and to injure, destroy, and prevent competition in the 
sale and distribution of corn products between the said respondents 
and their competitors. 

Par. 7. The effect of said discriminations in price made by said 
respondents, as set forth in paragraph 5 herein, may be substantially 
to lessen competition between the buyers of said corn products from 
respondents receiving said lower discriminatory prices and other 
buyers from respondents competitively engaged with such favored 
buyers who do not receive such favorable prices; tend to create a 
monopoly in the lines of commerce in which buyers from respondents 
are engaged; and to injure, destroy, and prevent competition in the 
lines of commerce in which those who purchase from respondents 
are engaged between the said beneficiaries of said discriminatory 
prices and said buyers who do not and have not received such 
beneficial prices. 

Par. 8. The aforesaid acts of respondents constitute a violation 
of the provisions of subsection (a) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act, approved June 19, 1936 
(U.S. C. title 15, sec. 13). 


Report, FINDINGS AS TO THE Facts, AND OrprER 


Pursuant to the provisions of an act of Congress entitled “An Act 
{o supplement existing laws against unlawful restraints and mo- 
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nopolies and for other purposes” approved October 15, 1914 (the Clay- 
ton Act) as amended by the Robinson-Patman Act approved June 
19, 1936 (U.S. C. title 15, sec. 13), the Federal Trade Commission on 
June 1, 1939, issued and served its complaint in this proceeding upon 
the respondents Union Starch & Refining Co., a corporation, and 
Union Sales Corporation, a corporation, charging them with dis- 
criminating in price between different purchasers of respondents’ 
various products in violation of subsection (a) of section 2 of said 
act as amended. After the issuance and service of said complaint 
an answer was filed by both respondents. Thereafter, pursuant to 
written notice to the respondents of the time, date, and place, hear- 
ings were commenced on June 17, 1940, before John P. Bramhall, 
an examiner designated by the Commission, at which hearing evi- 
dence in support of the charge made in the complaint was intro- 
duced by Frank Hier and P. R. Layton, attorneys for the Com- 
mission, and other evidence was introduced into the record by stipu- 
lation between counsel for the Commission and counsel for the 
respondents. Respondents further stipulated that they desired to 
offer no evidence in opposition to the charges contained in the com- 
plaint, and that they waived all intervening procedure, oral argu- 
ments, the filing of briefs, further hearings, and any report by the 
trial examiner upon the evidence, all of which appears of record 
herein. 

Thereafter this proceeding came on for final disposition by the 
Commission on said complaint and answer and the record herein, and 
the Commission, having duly considered the same, and being now fully 
advised in the premises, makes this its findings as to the facts and its 
— conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondents, Union Starch & Refining Co. and Union 
Sales Corporation, are corporations organized and existing under the 
laws of Indiana with their principal offices and place of business at 
301 Washington Street in the city of Columbus and State of Indiana. 
Respondent, Union Sales Corporation, is a wholly owned sales sub- 
sidiary of respondent, Union Starch & Refining Co., through which 
products manufactured by Union Starch & Refining Co. are sold and 
distributed. Union Starch & Refining Co. owns the entire capital stock 
of Union Sales Corporation and FH and controls said respondent, 
Union Sales Corporation. 

Par. 2. For many years respondent, Union sae & Refining Co., 
has been and is now engaged in the business of manufacturing and re- 
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spondent Union Sales Corporation has been and is now engaged in 
the business of distributing and selling glucose or corn sirup unmixed. 
Such sirup is one of the principal products derived in the refining of 
corn. 

Par. 38. For the purpose of refining corn in the manufacture of such 
sirup Union Starch & Refining Co. owns and operates a corn refining 
plant located at Granite City, Ill., which plant has a corn grinding 
capacity in excess of 19,000 bushels per day with facilities for the 
finished fabrication of corn products, including such sirup. Respond- 
ent, Union Starch & Refining Co., also owns but does not operate a corn 
refining plant located at Edinburg, Ind. 

Par. 4. For many years in the course and conduct of its business 
respondent, Union Sales Corporation, has sold and shipped and does 
now sell and ship such sirup in commerce between and among the 
several States of the United States causing such sirup to be sold and 
shipped from said plant of the respondent, Union Starch & Refining 
Co., at Granite City, Ill., across State lines to purchasers thereof lo- 
cated in other States of the United States and in competition with 
other corporations engaged in similar lines of commerce. 

Par. 5. Most of such purchasers so located purchase such sirup, 
which is of like grade and quality, for use in the manufacture of candy. 
Such purchasers are competitively engaged in the sale of such candy 
to various customers, including chain stores, wholesalers, and retailers, 
all located in the several States of the United States and in the District 
of Columbia. 

Such sirup has been sold and delivered by respondents in several 
types and sizes of containers at prices per hundredweight which in- 
crease over the tank car price per hundredweight according to the size 
and type of container as follows: 


Price per 
hundred- 
Container weight 
over 

tank car 
(Barreiset sa. 5, 43 Peco oe $0. 33 
Palfabamels see. 8-68 oS 0. 58 
10-gallon kegs: .__. =. 2---==-- 0.98 
5-gallon kegs’. 2. 220-9 eee 1.08 ; : 
Returnable drums--_-_________ 0.13 | Where there is no return freight on empty drums. 

“ec “ce 


oe ee 0.18 | Where return freight on empty drum is between 50 and 75 

cents per hundredweight. 

‘ CS eee eee 0.23 | Where return freight on empty drum is between 76 and 90 
cents per hundredweight. - 

if cf 0.28 | Where return freight on empty drum is between 91 cents and 
$1 


a cS Rape erate ee 0.33 | Where return freight on empty drum is more than $1. 


Mank str ckt-sse nt woe 0.10 | Where delivery is made by respondents’ truck. 
sé ss 0.02 | Where delivery is made by purchaser’s truck. 


eee 
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Par. 6. Between June 19, 1936, and July 23, 1937, respondent has 
sold such sirup at higher delivered prices per hundredweight to pur- 
chasers located in certain cities other than Chicago, Ill., Danville, IL, 
North Chicago, Ill., Dixon, Ill., Zion, Ill., and Milwaukee, Wis., than 
it has sold such sirup in containers of like size and type to purchasers 
located in said cities of Chicago, Ill., Danville, Ill., North Chicago, IIl., 
Dixon, Ill., Zion, Tll., and Milwaukee, Wis., and between Juy 23, 1937, 
and the present time respondent has sold such sirup to purchasers 
located in all cities other than Chicago, Ill., at higher prices per 
hundredweight than it sold such syrup in containers of like size and 
type to purchasers located in Chicago, Ill., and such higher prices 
were not uniformly-higher but varied with the geographical location 
of the cities in which the purchasers paying the higher prices were 
located. 

Thus, on the following dates respondent sold such sirup to such 
purchasers located respectively in each of the following cities at the 
delivered prices per hundredweight which are shown opposite such 
cities for such syrup (48° Baumé) in tank cars, or in other containers, 
in which latter case, for the purposes of comparison, no differential 
has been added for the container: 


5 Aug. 1, Aug. 1, Aug. 1, Aug. 1, 
Location of purchaser 1936 1937 1938 1939 

Ghicago yUll seals. 22 - Bene 5. od oe Se, Ja eS = $2. 94 $3. 04 $2. 29 $2. 09 
ID BiInvillesl Someone ere hee ee ee eee 2.94 3.17 2.43 2.20 
POUIS WI C Keyi se Sete ee Ee 2h aie eS eee 3. 26 3. 34 2. 63 2.43 
@hattanooza Venn = ee eee 3. 34 3.42 2.71 2. 51 
INashyillen Ten nies oh) Sn oe ls Be ce 3. 40 2.69 2.49 
BA Kaya nos OU Rep ad Ate) a8 eR td ie iE En A cee Metre et 3) 1 (3) 2.49 
Fort JWiorth wees onde oll oes Eo aan ee cee Q) () (4) 2.89 
Steels OULS IN Owe eee eee eer en sche arte ee Se ee oe 3.11 3. 20 2.47 PEA f 
Sts Joseph 4M. 0b teas heaped ke tu hae i 3.32 3. 40 2.69 2. 49 
Kansas "Citvn\lomeres nae ee aoe ee eee: (1) 3. 40 2.69 2.49 


1 No sales. 


The differentials shown above as existing between the foregoing 
prices on August 1, 1936, and on August 1, 1937, were substantially 
the same during the entire period from June 19, 1936, until after 
August 1, 1937, and the differentials shown above as existing between 
the foregoing prices on August 1, 1938, and on August 1, 1939, were 
substantially the same during the entire period from August 1, 1937, 
until the present time. 

Par. 7. By selling such sirup at said different prices, as found in 
paragraphs 5 and 6, the differences between which prices not having 
been justified by respondent, it has discriminated in prices between 
such purchasers who have paid the different prices for such sirup. 
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Par. 8. The result of said discriminations has been to place the 
unfavored purchasers paying the higher prices for such sirup under 
a competitive disadvantage. 

Such sirup is used as an ingredient to some extent in the manu- 
facture of most kinds of candy and is one of the major raw materials 
used in the production of many varieties of candy. 

Not only is the quantity of such sirup used significant, but the 
price paid therefor by such purchasers is a substantial part of 
the cost of the raw materials used in particular candies having a 
relatively high sirup content, as well as of the total cost of manu- 
facturing an extensive line of candies having a wide range of sirup 
contents. Said costs of the unfavored of such purchasers increase 
over said costs of such favored purchasers directly as the amount 
of the discrimination between them increases, and as the sirup 
content of the candy increases. 

Many candies containing a substantial quantity of such sirup are 
priced at but a few cents per pound. As to products so priced and 
bearing no differentiating name or brand, sellers have attracted 
customers by selling at only a small fraction of a cent per pound 
lower than a competitor. This has been especially true in selling 
such candies to chain stores and other purchasers of large quantities 
to whom such a small difference in price is determinative in placing 
their business. 

Under such circumstances an unfavored purchaser’s higher raw 
material costs are difficult if not impossible to recover by increasing 
the price of the candy manufactured if such unfavored purchaser 
hopes to maintain volume sales. The effect on such unfavored pur- 
chaser of the higher cost of such sirup is to decrease profit to the 
extent necessary to absorb the higher direct per unit cost imposed 
‘by the higher sirup cost as long as such unfavored purchaser attempts 
to sell his candy at a competitive price. 

Where such absorption causes an impairment of profit to any 
material degree, it results in such unfavored purchaser making only 
selective sales at noncompetitive prices to customers on the basis of 
service or some other nonprice basis and directly causes reduced 
volume of sales resulting in unused capacity and increased overhead 
unit costs on particular as well as on all products; the consequence 
again being impairment of profits. 

Such impairment of profits tends to weaken financially existing un- 
favored candy manufacturers; may bring about the elimination of such 
unfavored candy manufacturers from the industry and may prove an 
effective deterrent to the establishment of new candy manufacturing 
enterprises in those areas in which respondents discriminate as found 
above. 
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A further result of said discrimination has been to confer upon the 
favored purchasers receiving the benefit of said discriminations a com- 
petitive advantage. As compared with the unfavored purchasers, their 
costs and prices are lower, their profits greater. Such benefits can well 
lead to a domination by them of the candy industry. 

Therefore the Commission finds that the discriminations found in 
paragraphs 5 and 6 have been or may be substantially to lessen competi- 
tion between the favored and unfavored purchasers, tend to create a 
monopoly in such favored purchasers and injure, destroy e prevent 
competition with such favored purchasers. 


CONCLUSION 


The Commission concludes that in discriminating in price between 
different purchasers of glucose as set forth in the above findings of 
fact, the respondents, Union Starch & Refining Co. and Union Sales 
Corporation, have violated the provisions of Section 2 (a) of the Clay- 
ton Act as amended by the Robinson-Patman Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondents, the testimony taken and stipulated, and other evidence 
introduced before John P. Bramhall, a trial examiner of the Com- 
mission theretofore duly designated by it, in support of the allega- 
tions of said complaint, no evidence having been presented in 
opposition thereto by respondents, and further hearings, oral argu- 
ment, the filing of briefs, and a report by the trial examiner having 
been waived by the respondents; the Commission having made its 
findings as to the facts and its conclusion, which findings and con- 
clusion are hereby made a part hereof, that respondents have vio- 
lated the provisions of an act of Congress entitled, “An Act to 
supplement existing laws against unlawful restraints and for other 
purposes,” approved October 15, 1914, as amended by the Robinson- 
Patman Act, approved June 19, 1936 (title 15, sec. 18, U. S. C. A.). 

It is ordered, That respondents, Union Starch & Refining Co. and 
Union Sales Corporation, their officers, representatives, agents, and 
employees, directly or indirectly, in connection with the offering for 
sale, sale, and distribution of glucose or corn sirup unmixed in inter- 
state commerce and in the District of Columbia, do forthwith cease 
and desist: 

1. From discriminating in price between different purchasers of 
glucose or corn sirup unmixed, of like grade and quality, either 
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directly or indirectly in the manner and degree as found by the Com- 
mission in paragraphs 5 and 6, of the Commission’s findings as to 
the facts and conclusion. ' 

2. From continuing or resuming the discriminations in prices found 
by the Commission in paragraphs 5 and 6 of the aforesaid findings 
as to the facts and conclusion. 

3. From otherwise discriminating in price in the manner and degree 
substantially similar to the discriminations found in the Commission’s 
findings as to the facts and conclusion. 

4. From otherwise selling said glucose or corn sirup unmixed to 
some purchasers thereof at different prices than to other purchasers 
the effect whereof may be substantially to lessen competition or tend to 
create a monopoly in the line of commerce in which customers of the 
respondents are engaged or to injure, destroy, or prevent competition 
with any person who either grants or receives the benefit of such dis- 
crimination: Provided, That nothing shall prevent price differences 
which make only due allowance for differences in the cost of manu- 
facture, sale, or delivery resulting from the differing methods or 
quantities in which such commodities are to such purchasers sold 
or delivered: And provided further, that nothing shall prevent re- 

spondents from showing that their lower price to any purchaser or 
purchasers was made in good faith to meet an equally low price of 
a competitor. 

It is further ordered, That the said respondents, Union Starch & 
Refining Co. and Union Sales Corporation, shall within 60 days after 
service upon them of this order file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with this order. 
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A. SARTORIUS & COMPANY, INC. TRADING AS PLAT-NUM 
PERL LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3966. Complaint, Dec. 8, 1939—Decision Dec. 11, 1940 


Where a corporation engaged in interstate sale and distribution of manicure 
products, including nail protector and nail polish remover, in substantial 
competition with others engaged in sale and distribution of manicure products 
in commerce as aforesaid, and including some who do not use methods and 
engage in acts and practices below described— 

(a) Represented in advertisements through such statements as “Plat-Num Olive 
Oil Compound Nail Polish Remover for dry, brittle nails,” that its said prod- 
uct was made from or contained olive oil and that by reason of presence of 
such oil it would improve or benefit the condition of dry, brittle nails, facts 
being quantity of olive oil therein contained was negligible, it could not be 
truthfully represented as an olive oil product, and olive oil contained therein 
was so small as to be incapable of relieving or improving to any appreciable 
extent condition of dry, brittle nails; and 

(vb) Represented through such statements as “Plat-Num Nail Protector * * * 
encourages growth * * * strengthens nails,” disseminated in advertise- 
ments among prospective purchasers that its said product stimulated the 
growth of the nails and strengthened the same, facts being it did not accom- 
plish such results and was wholly incapable of effecting the same; 

With effect of misleading and deceiving consuming public into mistaken and 
erroneous belief that said representations were true and by reason thereof 
into purchasing substantial quantity of its said products, and with result, 
as consequence, that trade was unfairly diverted to it from its said competi- 
tors; to the substantial injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice of the public and competitors and constituted unfair methods 
of competition in commerce and unfair and deceptive acts and practices 
therein. 


Mr. Gerard A. Rault for the Commission. 
Mr, Henry L. Finkelstein, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal - 
Trade Commission, having reason to believe that A. Sartorius & Co., 
Ine., a corporation, trading as Plat-Num Perl Laboratories, hereinafter 
referred to as respondent, has violated the provisions of the said act, 
and it appearing to the Commission that a proceeding by it in respect 
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thereof would be to the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacraPH 1. Respondent, A. Sartorius & Co., Inc.,is a corporation, 
organized, existing, and doing business under and by virtue of the laws 
of the State of New York, with its office and principal place of business 
located at 80 Fifth Avenue, New York, N. Y. Respondent is now, and 
has been for some time last past, engaged in the sale and distribution 
in commerce, of manicure products, including a product intended for 
use as a nail polish remover and a product intended for use as a nail 
protector. 

Par. 2. Respondent, in the course and conduct of its business afore- 
said, has caused its said products, when sold, to be shipped from its 
place of business in the State of New York to purchasers thereof lo- 
cated in various other States of the United States and in the District 
of Columbia. Respondent maintains and at all times mentioned 
herein has maintained a course of trade in said products in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 8. Respondent, in the course and conduct cf its business as 
aforesaid and at all times herein referred to, has been, and is, in sub- 
stantial competition with other corporations and with firms, partner- 
ships, and individuals similarly engaged in the business of selling 
and distributing manicure products in commerce, among and between 
the various States of the United States and in the District of Columbia. 
Among such competitors are many who do not use the methods or 
engage in the acts and practices herein alleged. 

Par. 4. In the course and conduct of its business respondent has 
made false and misleading representations with respect. to its said 
nail polish remover, which representations are disseminated among 
prospective purchasers. Among and typical of such false and mis- 
leading representations is the descriptive statement “Plat-Num Olive 
Oil Compound Nail Polish Remover for dry, brittle nails.” By the 
use of such representation, together with others of similar import not 
specifically set out herein, the respondent represents that its said 
product is made from or contains olive oil and that said product, by 
reason of the presence of such oil, will improve or benefit the condition 
of dry, brittle nails. 

Par. 5. The foregoing representations are grossly exaggerated, 
false, and misleading. In truth and in fact the quantity of olive 
oil contained in said product is negligible and said product cannot 
truthfully be represented as an olive oil product. The olive oil con- 
tent in said product is so small as to be incapable of relieving or 
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improving to any appreciable extent the condition of dry, brittle 
nails. 

Par. 6. Respondent has also made false and misleading repre- 
sentations with respect to its product “Plat-Num Nail Protector,” 
which representations are disseminated among prospective pur- 
chasers. Among and typical of such false and misleading representa- 
tions is the descriptive statement: 


Plat-Num Nail Protector * * * encourages growth * * * strengthens nails. 


Through the use of such representations, together with other repre- 
sentations of similar import not specifically set out herein, respon- 
dent represents that its said product stimulates the growth of the 
nails and strengthens the nails. 

Par. 7. The foregoing representations are false and misleading. 
In truth and in fact the use of said product does not stimulate or 
encourage the growth of the nails nor does it serve to strengthen the 
nails. Said product is wholly incapable of effecting such results. 

Par. 8. A further practice of the respondent, in connection with 
the sale and distribution of its said products as aforesaid, is the use 
of the legend “Manufacturing Chemists” in connection with its cor- 
porate name, which said legend appears on respondent’s business sta- 
tionery and on other printed and written matter distributed by re- 
spondent among prospective purchasers. Through the use of such 
legends the respondent represents that it is the manufacturer of its 
said commodities. 

Par. 9. The foregoing representation is false and misleading. In 
truth and in fact the respondent does not manufacture either of said 
products but purchases said products from other sources. 

Par. 10. The use by the respondent of the aforesaid false and 
misleading representations has the capacity and tendency to, and 
does, mislead and deceive the consuming public into the mistaken 
and erroneous belief that said representations are true, and into the 
purchase of a substantial quantity of respondent’s products on ac- 
count of such beliefs. 

As a result thereof, trade has been, and is being, unfairly diverted 
to respondent from its said competitors, and thereby substantial in- 
jury has been done, and is being done to competition in commerce 
among and between the various States of the United States. 

Par. 11. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondent's competitors, and constitute unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices in 
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commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Rerort, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 8th of December 1939, issued 
and thereafter served its complaint in this proceeding upon said re- 
spondent A. Sartorius & Co., Inc., a corporation, trading as Plat-Num 
Per! Laboratories, charging it with the use of unfair methods of com- 
petition in commerce, and unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. On January 
31, 1940, the respondent filed its answer in this proceeding. There- 
after a stipulation was entered into whereby it was stipulated and 
agreed that a statement of facts signed and executed by the respond- 
ent through its counsel, Henry L. Finkelstein, and W. T. Kelley, 
chief counsel for the Federal Trade Commission, subject to the ap- 
proval of the Commission, may be taken as the facts in this pro- 
ceeding and in lieu of testimony in support of the charges stated in 
the complaint or in opposition thereto, and that the said Commis- 
sion may proceed upon such statement of facts to make its report, 
stating its findings as to the facts and its conclusion based thereon 
and enter its order disposing of the proceedings without the presenta- 
tion of argument or the filing of briefs. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the 
said complaint, answer, and stipulation, said stipulation having been 
approved, accepted, and filed, and the Commission having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, A. Sartorius & Co., Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place 
of business located at 80 Fifth Avenue, New York, N. Y. Respondent 
is now and has been for some time last past, engaged in the sale and 
distribution in commerce of manicure products including a product 
intended for use as a nail polish remover and a product intended for 
use as a nail protector. 

Par. 2. Respondent in the course and conduct of its business afore- 
said has caused its said products when sold to be shipped from its 
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place of business in the State of New York to purchasers thereof lo- 
cated in various other States of the United States and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said products in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. Respondent in the course and conduct of its business as 
aforesaid and at all times herein referred to has been and is in sub- 
stantial competition with other corporations and with firms, partner- 
ships, and individuals engaged in the business of selling and dis- 
tributing manicure products in commerce among and between the 
various States of the United States and in the District of Columbia. 
Among such competitors are some who do not use the methods or en- 
gage in the acts and practices herein described. 

Par. 4. Respondent in the course and conduct of its business has 
made false and misleading representations with respect to its nail 
polish remover which representations have been disseminated among 
prospective purchasers. Among and typical of such false and mislead- 
ing representations is the descriptive statement “Plat-Num Olive Oil 
Compound Nail Polish Remover for dry, brittle nails.” By the use 
of such representation together with others of similar import not 
specifically set out herein, the respondent represents that its said 
product is made from or contains olive oil and that said product 
by reason of the presence of such oi] will improve or benefit the con- 
dition of dry, brittle nails, 

Par. 5. The foregoing representations are false and misleading. In- 
truth and in fact the quantity of olive oil contained in said product is 
negligible and said product cannot truthfully be represented as an 
olive-oil product. The olive oil content in said product is so small as 
to be incapable of relieving or improving to any appreciable extent the 
condition of dry, brittle nails. 

Par. 6. Respondent has also made false and misleading representa- 
tions with respect to its product “Plat-Num Nail Protector” which 
representations are disseminated among prospective purchasers. 
Among and typical of such false and misleading representations is the 
descriptive statement : 

Plat-Num Nail Protector * * * encourages growth * * * strengthens 
nails. 

Through the use of such representations, together with other repre- 
sentations of similar import not specifically set out herein, respondent 
represents that its said product stimulates the growth of the nails and 
strengthens the nails. 


PLAT-NUM PERL LABORATORIES 15 
70 Order 


Par. 7. The foregoing representations are false and misleading. In 
truth and in fact, the use of said product does not stimulate or en- 
courage the growth of the nails nor does it serve to strengthen the 
nails. Said product is wholly incapable of effecting such results. 

Par. 8. The use by the respondent of the aforesaid false and mis- 
leading representations has the capacity and tendency to and does mis- 
lead and deceive the consuming public into the mistaken and erroneous 
belief that said representations are true and into the purchase of a 
substantial quantity of respondent’s products because of such belief. 

As a result thereof, trade has been and is being unfairly diverted to 
the respondent from its said competitors and thereby substantial in- 
jury has been done and is being done to competition in commerce 
among and between the various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce and un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent and a stipulation as to the facts entered into between the respondent 
herein and W. T. Kelley, chief counsel for the Commission, which 
provides, among other things, that without further evidence or other 
intervening procedure the Commission may issue and serve upon the 
respondent herein findings as to the facts and conclusion based thereor 
and an order disposing of the proceeding, and the Commission having 
made its findings as to the facts and conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, A. Sartorius & Co., Inc., a cor- 
poration, trading as Plat-Num Perl Laboratories, or trading under any 
other name, its officers, agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale, or distribution of its cosmetic preparations desig- 
nated “Plat-Num Olive Oil Compound Nail Polish Remover” and 
“Plat-Num Nail Protector,” or any cosmetic preparations of sub- 
stantially similar composition or possessing substantially similar 
properties, whether sold under the same names or under any other 
names, do forthwith cease and desist from directly or indirectly : 
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1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails or (6) by any means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents, directly or through inference, 
that said preparation “Plat-Num Olive Oil Compound Nail Polish 
Remover” will relieve or improve the condition of dry, brittle nails; 
that said preparation “Plat-Num Nail Protector” stimulates the 
growth of the nails or strengthens the nails. 

2. Disseminating or causing to be disseminated any are ere wt 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” 1s 
defined in the Federal Trade Commission Act, of said preparations, 
which advertisement contains any of the representations prohibited 
in paragraph 1 hereof. 

It is further ordered, That the respondent, A. Sartorius & Co., 
Inc., a corporation, trading as Plat-Num Perl Laboratories or trading 
under any other name, its officers, agents, representatives, and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, and distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
its cosmetic preparation designated “Plat-Num Olive Oil Compound 
Nail Polish Remover,” or any cosmetic preparation of substantially 
similar composition or possessing substantially similar properties, 
do forthwith cease and desist from: 

Using the words “Olive Oil,” or any other word or words of 
similar import or meaning, to designate, describe or refer to respond- 
ent’s cosmetic preparation now designated “Plat-Num Olive Oil 
Compound Nail Polish Remover,” or otherwise representing that 
said preparation contains any substantial amount of olive oil. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has comphed with this order. 
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ELECTROLYSIS ASSOCIATES, INC., AND LOUIS ZINBERG 


AS OFFICER THEREOF AND TRADING AS 
BEAUTIDERM COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4144. Complaint, May 28, 1940—Decision, Dec. 11, 1940 


Where a corporation and an individual, who was its president, treasurer and 


(a) 


(b) 


majority stockholder and who, with office and principal place of business 
at same address, and trading as Beautiderm Co., formed, controlled, and 
directed its policies, acts, and practices, engaged in interstate sale and 
distribution of Beautiderm Midget device or apparatus which, recom- 
mended for use in the electrolytic removal of superfluous hair by individual 
self-application at home, was composed principally of an electric battery 
with two cords terminating respectively in an electrode, and in a needle, 
for insertion into hair follicle to destroy hair root by electrolysis; in 
advertisements of their said product which they disseminated and caused 
to be disseminated through the mails and through various other means in 
commerce, and otherwise, and through advertisements in newspapers and 
by circulars, leaflets, pamphlets, and other advertising literature, and which 
were intended and likely to induce purchase of said product, and acting 
in conjunction and cooperation with each other— 

Represented that their said Beautiderm Midget was an effective, efficient, 
safe, and scientific apparatus for electrolytic removal of superfluous hair 
from the body by individual self-application in the home, and that such 
removal was permanent, and that use of said device was painless and 
harmless, and would have no ill effects, facts being it was not an effective, 
efficient, and scientific apparatus for electrolytic removal of superfluous 
hair through individual self-application in the home, and would not accom- 
plish results claimed by them, and was not safe, painless, and harmless 
when used by the unskilled lay public; and 

Failed to reveal that use of said device under conditions prescribed in 
said advertisements or such conditions as are customary or usual, by 
persons not trained in the technique of removing superfluous hair by elec- 
trolysis, might result in serious and irreparable injury to health or permanent 
disfigurement, including, among results aforesaid, skin burns, pitting and 
permanent disfigurement, and local infections which, under said circum- 
stances, might cause serious injury to health and, following application to 
eancerous or syphilitic lesions, not recognizable as such by layman, might 
result fatally ; 


With effect of misleading and deceiving substantial portion of purchasing 


public into erroneous and mistaken belief that such statements, representa- 
tions, and advertisements were true, and of inducing portion of said public, 
because of such erroneous and mistaken belief, to purchase their said 
device or apparatus: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. James L. Baker, for the Commission. 
Mr. Irving Payson Linbarg, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Electrolysis Asso- 
ciates, Inc., a corporation, and Louis Zinberg, as an officer of said 
corporation and as an individual trading as Beautiderm Co., here- 
inafter referred to as respondents, have violated the provisions of 
the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Electrolysis Associates, Inc., is a corporation created, 
organized, and existing under and by virtue of the laws of the State 
of New York, with its office and principal place of business at 1451 
Broadway, New York, N. Y. Louis Zinberg is an individual, trad- 
ing as Beautiderm Company and is also president, treasurer and 
majority stockholder of Electrolysis Associates, Inc., with his office 
and principal place of business at the same address as said corporate 
respondent. 

Respondent, Louis Zinberg, as an officer of said corporate respond- 
ent, formulates, controls, and directs the policies, acts, and practices 
of said corporate respondent. Said respondents act in conjunction 
and cooperation with each other in performing the acts and practices 
hereinafter alleged. 

Par. 2. The respondents are now, and for more than 1 year last 
past have been, engaged in the sale and distribution of a certain 
device or apparatus designated as the Beautiderm Midget, recom- 
mended for use in the electrolytic removal of superfluous hair from 
the human body by individual self-application in the home. 

In the course and conduct of their business, the respondents cause 
said device or apparatus when sold to be transported from their place 
of business in the State of New York to purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. 

Respondents maintain and at all times mentioned herein, have 
maintained a course of trade in said device or apparatus in commerce 
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between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, false advertisements 
concerning their said product by the United States mails and by 
various other means in commerce, as commerce is defined in the 
Federal Trade Commission Act, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of 
said product; and respondents have also disseminated and are now 
disseminating, and have caused and are now causing the dissemina- 
tion of, false advertisements concerning their said product, by various 
means, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of their said product in com- 
merce, as commerce is defined in the Federal Trade Commission Act. 
Among, and typical of, the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements, 
disseminated and caused to be disseminated, as hereinabove set forth, 
by the United States mails, by advertisements in newspapers, and by 
circulars, leaflets, pamphlets, and other advertising literature, are 
the following: 


Don’t Say you can’t afford electrolysis for the permanent removal of embar- 
rassing hair on the face or legs. There’s no excuse because now there’s a 
rew, small apparatus exactly like the larger ones professionals use with which 
you can permanently rid yourself of this handicap at home. 

Electrolysis is permanent! You can remove this disfiguring hair yourself 
easily and safely with a little care and skill at home. 

An inexpensive, easily operated apparatus for home use. 

The convenience of having a treatment any time you want it right in your 
own room. 

When you consider that you are giving yourself treatments that would 
cost you several hundred dollars if taken at a salon in a big city, the cost of 
your Beautiderm seems almost negligible. Hasy to use. 

How simple it is to insert the needle. It can be operated by amateurs without 
injury. 

It does not require a person of experience to operate the machine. 

Absolute safety assured. 

The method of electrolysis is the one method advised by physicians as 
absolutely safe. 

The Beautiderm Midget offers a safe and permanent method of removing 
superfluous hair. 

No plan equals in permanence and safety the use of the electric needle. 

The only means of permanently and safely removing superfluous hair is 
electrolysis. 

If you would be free from the embarrassment of ugly, excess hair, remove it 
forever this safe, permanent, inexpensive way with a Beautiderm Midget. 
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No pitting or scarring of the skin or burning of the tissues result when the 
Beautiderm Midget removes hair. 

Can’t possibly cause serious injury in any way. 

Those who are opposed to electrolysis on the assumption that the electric 
needle is dangerous are laboring under a misapprehension. 

Hlectrolysis is absolutely painless. 

The Beautiderm method of removing hair by electrolysis is absolutely harmless. 

Electrolysis is a scientific effacer of disfiguring hair. An cffective inexpensive 
apparatus. 

Par. 4. By the use of the representations hereinabove set forth and 
other representations similar thereto not specifically set out herein, 
the respondents represent that their device, designated as Beautiderm 
Midget, is an effective, efficient, safe, and scientific apparatus for the 
electrolytic removal of superfluous hair from the human body by 
individual self-application in the home; that the removal of said hair 
is permanent, that its use is painless and harmless and will have no ill 
effects upon the human body. 

Par. 5. In truth and in fact, the device or apparatus sold and dis- 
tributed by the respondents as aforesaid, designated as Beautiderm 
Midget, is composed principally of an electric battery to which is 
attached two cords, one cord terminating in an electrode and the other 
cord terminating in a needle. The said needle is inserted into the 
hair follicle for the purpose of destroying the root of the hair by 
electrolysis, which process may cause serious injury to health. The 
said device is not an effective, efficient and scientific apparatus for 
the electrolytic removal of superfluous hair from the human body 
by individual self-application in the home. Said device will not 
accomplish the result claimed by the respondents and is not safe, 
painless, and harmless when used by the unskilled lay public. 

Par. 6. In addition to the representations hereinabove set forth, 
the respondents have also engaged in the dissemination of false ad- 
vertisements in the manner above set forth in that said advertisements 
so disseminated fail to reveal that the use of said device under the 
conditions prescribed in said advertisements, or under such conditions 
as are customary or usual, may result in serious and irreparable injury 
to health. 

The use of said device under the conditions prescribed in said ad- 
vertisements or under such conditions as are customary or usual, by 
persons hot trained in the technique of removing superfluous hair from 
the human body by electrolysis, may result in serious or irreparable 
injury to health or permanent disfigurement. 

Such use, as aforesaid, may result in local infections, erysipelas, 
skin burns, scarring, metallic tattoo marks, pitting and permanent 
disfigurement. When infection occurs in the nose, on the upper lip, 
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or over the glabella, it may be so serious as to cause serious injury to 
health, and in those instances where the device and method are ap- 
plied to cancerous or syphilitic lesions, which are not recognizable as 
such by the layman, fatal consequences may result from infection. 

Par. 7. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to their 
device or apparatus, disseminated as aforesaid, has had and now has, 
the capacity and tendency to, and does, mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that such statements, representations, and advertisements 
are true and induce a portion of the purchasing public, because of 
such erroneous and mistaken belief, to purchase respondents’ said 
device or apparatus. 

Par. 8. The aforesaid acts and practices of the respondents, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, anp Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on May 28, 1940, issued, and on May 29, 
1940, served its complaint in this proceeding upon respondents, Elec- 
trolysis Associates, Inc., a corporation, and Louis Zinberg, as an officer 
of said corporation and as an individual trading as Beautiderm Com- 
pany, charging them with the use of unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondents’ answer, the 
Commission, by order entered herein, granted respondents’ motion for 
permission to withdraw said answer and to substitute therefor an 
answer admitting all the material allegations of fact set forth in said 
complaint and waiving all intervening procedure and further hearing 
as to said facts, which substitute answer was duly filed in the office of 
the Commission. Thereafter, this proceeding regularly came on for 
final hearing before the Commission on the said complaint and substi- 
tute answer, and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Electrolysis Associates, Inc., is a corporation created, 
organized, and existing under and by virtue of the laws of the State 
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of New York, with its office and principal place of business at 1451 
Broadway, New York, N. Y. Louis Zinberg is an individual trading 
as Beautiderm Company and is also president, treasurer, and majority 
stockholder of Electrolysis Associates, Inc., with his office and principal 
place of business at the same address as said corporate respondent. 

Respondent Louis Zinberg, as an officer of said corporate respond- 
ent, formulates, controls, and directs the policies, acts, and practices 
of said corporate respondent. Said respondents act in conjunction 
and cooperation with each other in performing the acts and practices 
hereinafter described. 

Par. 2. The respondents are now, and for more than 1 year last 
past have been, engaged in the sale and distribution of a certain device 
or apparatus designated as the Beautiderm Midget, recommended for 
use in the electrolytic removal of superfluous hair from the human body 
by individual self-application in the home. 

In the course and conduct of their business, the respondents cause 
said device or apparatus when sold to be transported from their place 
of business in the State of New York to purchasers thereof located in 
various other States of the United States and in the District of 
Columbia. 

Respondents maintain and at all times mentioned herein, have main- 
tained a course of trade in said device or apparatus in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, false advertisements 
concerning their said product by the United States mails and by vari- 
ous other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of said product; 
and respondents have also disseminated and are now disseminating, 
and have caused and are now causing the dissemination of, false ad- 
vertisements concerning their said product, by various means, for 
the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of their said product in commerce, as 
commerce is defined: in the Federal Trade Commission Act. Among, 
and typical of, the false, misleading, and deceptive statements and 
representations contained in said false advertisements, disseminated 
and caused to be disseminated, as hereinabove set forth, by the United 
States mails, by advertisements in newspapers, and by circulars, leaf- 
lets, pamphlets, and other advertising literature, are the following: 
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Don’t say you can’t afford electrolysis for the permanent removal of embar- 
rassing hair on the face or legs. There’s no excuse because now there’s a new, 
small apparatus exactly like the larger ones professionals use with which you 
can permanently rid yourself of this handicap at home. 

Electrolysis is permanent! You can remove this disfiguring hair yourself 
easily and safely with a little care and skill at home. 

An inexpensive, easily operated apparatus for home use. 

The convenience of having a treatment any time you want it right in your 
own room. 

When you consider that you are giving yourself treatments that would cost you 
several hundred dollars if taken at a salon in a big city, the cost of your Beauti- 
derm seems almost negligible. Easy to use. 

How simple it is to insert the needle. It can be operated by amateurs without 
injury. 

It does not require a person of experience to operate the machine. 

Absolute safety assured. 

The method of electrolysis is the one method advised by physicians as absolutely 
safe. 

The Beautiderm Midget offers a safe and permanent method of removing super- 
fluous hair. 

No plan equals in permanence and safety the use of the electric needle. 

The only means of permanently and safely removing superfluous hair is elec- 
trolysis. 

If you would be free from the embarrassment of ugly, excess hair, remove it 
forever this safe, permanent, inexpensive way with a Beautiderm Midget. 

No pitting or scarring of the skin or burning of the tissues result when the 
Beautiderm Midget removes hair. 

Can’t possibly cause serious injury in any way. 

Those who are opposed to electrolysis on the assumption that the electric needle 
is dangerous are laboring under a misapprehension. 

Electrolysis is absolutely painless. 

The Beautiderm method of removing hair by electrolysis is absolutely harmless. 

Hlectrolysis is a scientific effacer of disfiguring hair. An effective inexpensive 
apparatus. 

Par, 4. By the use of the representations hereinabove set forth and 
other representations similar thereto not specifically set out herein, 
the respondents represent that their device, designated as Beautiderm 
Midget, is an effective, efficient, safe, and scientific apparatus for the 
electrolytic removal of superfluous hair from the human body by 
individual self-application in the home; that the removal of said 
hair is permanent, that the use of such device is painless and harmless 
and will have no ill effects upon the human body. 

Par. 5. In truth and in fact, the device or apparatus sold and 
distributed by the respondents as aforesaid, designated as Beautiderm 
Midget, is composed principally of an electric battery to which is 
attached two cords, one cord terminating in an electrode and the 
other cord terminating in a needle. The said needle is inserted into 
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the hair follicle for the purpose of destroying the root of the hair 
by electrolysis, which process may cause serious injury to health. 
The said device is not an effective, efficient, and scientific apparatus 
for the electrolytic removal of superfluous hair from the human body 
by individual self-application in the home. Said device will not 
accomplish the result claimed by the respondents and is not safe, 
painless, and harmless when used by the unskilled lay public. 

Par. 6. In addition to the representations hereinabove set forth, 
the respondents have also engaged in the dissemination of false 
advertisements in the manner above set forth in that said advertise- 
ments so disseminated fail to reveal that the use of said device under 
the conditions prescribed in said advertisements, or under such con- 
ditions as are customary or usual, may result in serious and irrepa- 
rable injury to health. 

The use of said device under the conditions prescribed in said 
advertisements or under such conditions as are customary or usual, 
by persons not trained in the technique of removing superfluous 
hair from the human body by electrolysis, may result in serious or 
irreparable injury to health or permanent disfigurenvent. 

Such use, as aforesaid, may result in local infections, erysipelas, 
skin burns, scarring, metallic tattoo marks, pitting, and permanent 
disfigurement. When infection occurs in the nose, on the upper lip 
or over the glabella, it may be so serious as to cause serious injury 
to health, and in those instances where the device and method are 
applied to cancerous or syphilitic lesions, which are not recognizable 
as such by the layman, fatal consequences may result from infection. 

Par. 7. The use by the respondents of the foregoing false, decep- 
tive, and misleading statements and representations with respect to 
their device or apparatus, disseminated as aforesaid, has had and now 
has, the capacity and tendency to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations, and advertise- 
ments are true and induce a portion of the purchasing public, be- 
cause of such erroneous and mistaken belief, to purchase respondents’ 
said device or apparatus. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein 
found, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Commis- | 
sion upon the complaint of the Commission and the answer of the re- 
spondents, in which answer respondents admit all the material allega- 
tions of fact set forth in said complaint and state that they waive all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondents have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondents, Electrolysis Associates, Inc., a 
corporation, and its officers, and Louis Zinberg, as an officer of said 
corporation and as an individual trading as Beautiderm Co., or trad- 
ing under any other name or names, their respective representatives, 
agents, and employees, directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale or distribution of 
their device or apparatus designed for the electrolytic removal of hair 
and advertised as “Beautiderm Midget,” or of any other device or ap- 
paratus of substantially similar composition or construction, or pos- 
sessing substantially similar properties, whether sold under the same 
name or under any other name, do forthwith cease and desist from 
directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisements 
(a) by means of the United States mails, or (0) by any means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisements represent, directly or through inference, 
that such device or apparatus is an effective, efficient, and scientific ap- 
paratus for the electrolytic removal of superfluous hair from the human 
body by individual self-application in the home; that its use is pain- 
less, safe, and harmless and will have no ill effects upon the human 
body when used by the unskilled lay public; or that the removal of 
said hair is permanent; or which advertisements fail to reveal that the 
use of said device or apparatus by persons not trained in the technique 
of removing superfluous hair from the human body by electrolysis 
may result in permanent disfigurement, or cause infections or other 
irreparable injury to health. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to in- 
duce, directly or indirectly, the purchase in commerce as “commerce” 
is defined in the Federal Trade Commission Act, of such device or 
apparatus, which advertisements contain any of the representations 
prohibited in paragraph 1 hereof or which fail to reveal that the use 
of said device or apparatus by persons not trained in the technique of 
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removing superfluous hair from the human body by electrolysis may 
result in permanent disfigurement or cause infections or other irrepa- 
rable injury to health. 

It is further ordered, That the respondents shall, within 10 days after 
service upon them of this order, file with the Commission an interim 
report in writing stating whether they intend to comply with this 
order, and, if so, the manner and form in which they intend to 
comply; and that within 60 days after the service upon them of this 
order, said respondents shall file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have 
complied with this order. 
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In THE MarTrer oF 


CHARLES H. PHILLIPS CHEMICAL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3959. Complaint, Nov. 27, 1939—Decision, Dec. 12, 1940 


Where a corporation engaged in manufacturing and compounding its “Milk of 


a 


(a 


(0) 


Magnesia Cleansing Cream” and its “Milk of Magnesia Texture Cream,” 
and in interstate sale and distribution thereof; in advertisements of said 
products which it disseminated and caused to be disseminated through the 
mails and otherwise in commerce, and by other means, and by insertions in 
newspapers and periodicals of general circulation, and in cireviars and other 
printed or written matter distributed in commerce, and by continuities 
broadcast from radio stations of extrastate audience, and which were in- 
tended and likely to induce purchase of its said products— 

Represented, directly and by implication, that there is a disease or abnormal 
pathological condition of the skin known or properly described as ‘acid 
skin,” and that skin blemishes such as blackheads, enlarged pores, oily shine 
and dry, scaly roughness are caused by “acid skin” or excess fatty acid ac- 
cumulations, and that use of either or both of said products would cure or 
overcome such conditions and effects, and were effective in treating same; and 
Represented that use of either or both of its said products neutralized ex- 
ternal excess fatty acid accumulations in the same way that milk of magnesia 
neutralizes excess acid in the stomach, and that use of its ‘Texture Cream” 
improved texture of skin and freed same from oiliness, and that its “Cleansing 
Cream” penetrated pores of skin and thoroughly cleansed same; 


Facts being that acid neutralization of skin is not accomplished in same way as 


above set forth and is not necessary to maintenance of a healthy skin con- 
dition, there is no such disease or abnormal condition, as above set forth, 
as “acid skin,” nor will its said products, whether used singly or jointly, 
cure or overcome such purported condition, skin blemishes such as blackheads 
and others above set forth are not caused by “acid skin” or excess fatty 
acid accumulations thereon, and its said products, whether used singly or 
jointly, will not cure or overcome such blemishes or have any value in 
treatment thereof or affect roughness, blackheads, excess or accumulated oil, 
or enlarged pore openings in excess of (a) temporarily relieving roughness 
of skin due solely to dryness, (0) aiding in removal of blackheads, by re- 
moving accumulated dirt, foreign matter, or skin excretions lodged in 
exterior openings of pores or present on surface, (c) temporarily removing 
oily shine by removing excess or accumulated oil, and (d) aiding in reduction 
of enlarged pore openings when caused solely by accuimulated dirt, foreign 
matter or skin excretions lodged in exterior openings of pores, and its said 
“Texture Cream” does not change or affect texture of skin in histological 
sense, or free it from oiliness, though of possible value in temporarily re- 
moving excess or accumulated oil, and its “Cleansing Cream” will not pene- 
trate pores or thoroughly clean skin, except as it acts upon dirt and other 
foreign matter possibly present on surface and in exterior openings of pores; 


88 FEDERAL TRADE COMMISSION DECISIONS 
Complaint Soe. DAC: 


With effect, through use of aforesaid statements, representations, and designa- 
tions, of misleading and deceiving substantial number of members of pur- 
chasing public into erroneous and mistaken belief that such designations, 
statements, and representations were true, and into purchase of substantial 
quantities of its said products by reason thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. Donovan R. Divet for the Commission. 
Rogers, Hoge & Hills, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Charles H. Phillips 
Chemical Co., a corporation, hereinafter referred to as the re- 
spondent, has violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest hereby issues its complaint stating its charges 
in that respect as follows: 

Paracraru 1. The respondent Charles H. Phillips Chemical Co. 
is a corporation organized and existing under and by virtue of the 
laws of the State of Connecticut and having its office and principal 
place of business at 170 Varick Street, in the city of New York, State 
of New York, and having a factory, where the products hereinafter 
referred to are manufactured, at Glen Brook, in the State of Con- 
necticut. 

Respondent is now, and for several years last past has been, engaged 
in the business of manufacturing, compounding, selling and distribut- 
ing two cosmetic preparations designated Phillips’ Milk of Magnesia 
Cleansing Cream and Phillips’ Milk of Magnesia Texture Cream. The 
respondent causes said cosmetic preparations, when sold, to be shipped 
from its said factory in the State of Connecticut, or from the State of 
origin of the shipment thereof, to the purchasers thereof at their re- 
spective points of location in various States of the United States other 
than the State of origin of the shipment thereof and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said cosmetic preparations 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated and is now disseminating and has caused, 
and is now causing, the dissemination of false advertisements con- 
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cerning its said preparations by United States mails, by insertion in 
newspapers and periodicals having a general circulation and also in 
circulars and other printed or written matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States; and by continuities broadcast from radio stations 
which convey the programs emanating therefrom to listeners located 
in various States of the United States other than the State in which 
such broadcasts originate and by other means in commerce, as com- 
merce is defined in the Federal Trade Commission Act, for the purpose 
of inducing, and which are likely to induce, directly or indirectly, the 
purchase of its said preparations; and has disseminated and is now 
disseminating, and has caused and is now causing, the dissemination 
of false advertisements concerning its said preparation by various 
means for the purpose of inducing and which are likely to induce, di- 
rectly or indirectly, the purchase of its said preparations in commerce, 
as commerce is defined in the Federal Trade Commission Act. Among 
and typical of the false statements and representations contained in 
said advertisements disseminated and caused to be disseminated as 
aforesaid, are the following: 


If your skin seems “acid,” if it has lost its fresh tone, smooth firm texture, 
and has developed such blemishes as enlarged pores, oily shine, blackheads, 
scaly roughness, then try the beauty-giving action of these Milk of Magnesia 
Creams on your skin! 

The beneficial action of Milk of Magnesia on the skin has long been known 
to many skin specialists * * *. Now, after years of laboratory experiment 
and tests, the Phillips Company, original makers of the famous Milk of Mag- 
nesia, has perfected a way to hold this beauty-giving ingredient on the skin 
long enough to be truly helpful—in these new-type face creams! 

Help overcome. “acid skin”. You know how Milk of Magnesia taken inter- 
nally relieves excess acidity of the stomach. In just the same way these 
new-type Milk of Magnesia Creams act externally on the excess fatty acid 
accumulations on the skin, and help to overcome unsightly faults and aid in 
beautifying. 

Phillips’ Milk of Magnesia Texture Cream. Its difference is due to the Milk 
of Magnesia which acts on the excess fatty acid accumulations on the skin 
* * * The Milk of Magnesia prepares the skin—smoothing away rough- 
ness and freeing it from oiliness, * * #* 

It gives a new kind of aid in protecting against the mixture of dirt and 
natural oils which furnishes a fertile soil for bacteria. 

Phillips’ Milk of Magnesia Cleansing Cream. The Milk of Magnesia not only 
loosens and absorbs the surface dirt, but penetrates the pores and neutralizes 
the excess fatty acid accumulations, leaving your skin soft, Smooth and 
thoroughly clean. 


In said advertisements and as a part of its representations con- 
cerning said preparations, the respondent designates its said prepa- 
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rations as Phillips’ Milk of Magnesia Texture Cream and Phillips’ 
Milk of Magnesia Cleansing Cream. 

Par. 3. Through the use of the aforesaid statements and repre- 
sentations and other statements and representations of similar im- 
port or meaning not herein set out, the respondent represents, 
directly or by implication, that there is a disease or abnormal patho- 
logical condition of the human skin known or properly described as 
“acid skin” and that the use of either or both of said preparations, 
to wit, Phillips’ Milk of Magnesia Texture Cream and Phillips’ 
Milk of Magnesia Cleansing Cream, will cure or overcome such 
condition; that skin blemishes such as blackheads, enlarged pores, 
oily shine and dry, scaly roughness are caused by “acid skin” and 
that the use of either or both of said preparations will cure or over- 
come such conditions, and that said preparations are effective in 
treating such conditions; that excess fatty acid accumulations on 
the skin cause blemishes thereon and that the use of either or both 
of said preparations neutralizes external excess fatty acid accumu- 
lations in the same way that milk of magnesia neutralizes excess 
acid in the stomach; that the use of said Milk of Magnesia Texture 
Cream improves the texture of the skin and frees the skin from 
oiliness; and that Milk of Magnesia Cleansing Cream penetrates the 
pores of the skin and thoroughly cleans the skin. 

Par. 4. The aforesaid statements and representations and designa- 
tions by respondent relative to said cosmetic preparations, to-wit, 
Phillips’ Milk of Magnesia Texture Cream and Phillips’ Milk of 
Magnesia Cleansing Cream, are exaggerated, misleading, and untrue 
and constitute false advertisements. In truth and in fact, there is 
no disease or abnormal pathological condition of the human skin 
known or properly described as “acid skin” and consequently neither 
one nor both of said preparations will cure or overcome such pur- 
ported condition. In fact, the healthy and normal human skin and 
its exudations are slightly acid. Skin blemishes such as blackheads, 
enlarged pores, oily shine or dry scaly roughness are not caused by 
“acid skin” and neither one nor both of the aforesaid preparations 
will cure or overcome any of such conditions or be effective in the 
treatment thereof. Excess fatty acid accumulations do not cause 
blemishes on the skin. Neither the use of one nor the use of both 
of the aforesaid preparations neutralizes fatty acids on the skin in 
the same way that milk of magnesia neutralizes excess acid in the 
stomach. The quantity of fatty acid on the skin of the normal 
person is very small, and neither of the aforesaid preparations will 
neutralize fatty acids so as to accomplish the results represented. 
The use of Milk of Magnesia Texture Cream does not improve the 
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texture of the skin or free the skin from oiliness. In fact, such 
preparation contains a substantial quantity of oil, and the use thereof 
would add to the oil on the skin. The aforesaid Milk of Magnesia 
Cleansing Cream will not penetrate the pores of the skin and will 
not thoroughly clean the skin. 

Par. 5. A substantial number of members of the purchasing pub- 
lic have the understanding and belief that milk of magnesia has 
therapeutic value in the treatment of various diseases and disorders 
of the human body, but a substantial number of such members of 
the purchasing public are uninformed as to the limitations of the 
therapeutic value of milk of magnesia. 

The respondent’s use of the words “Milk of Magnesia” in the 
names of the products designated as Phillips’ Milk of Magnesia Tex- 
ture Cream and Phillips’ Milk of Magnesia Cleansing Cream has 
the capacity and tendency to, and does, cause members of the purchas- 
ing public who are uninformed as to the limitations of the therapeutic 
value of milk of magnesia, to have the mistaken and erroneous belief 
that, for the purposes for which respondent recommends the use of 
sald preparations, milk of magnesia is the principal active ingredient 
in said preparations; that milk of magnesia has therapeutic value in 
the treatment of the conditions for which respondent recommends 
the use of its said preparations, to wit: “acid skin,” skin blemishes, 
enlarged pores, oily shine, dry scaly roughness, and excess fatty 
acid accumulations, and that milk of magnesia will penetrate and 
thoroughly cleanse the pores and skin and will improve the texture 
of the human skin. 

Milk of magnesia has no therapeutic value in the treatment of the 
conditions for which respondent recommends the use of its said prep- 
arations, to-wit: “acid skin,” skin blemishes, enlarged pores, oily shine, 
dry scaly roughness, or excess fatty acid accumulations. Milk of mag- 
nesia is not an active ingredient in either of said preparations in aiding 
to accomplish the results for which respondent recommends the use 
of said preparations as aforesaid. Milk of magnesia will not pene- 
trate or cleanse the pores of the skin and the use thereof will not 
improve the texture of the human skin. 

Par. 6. The use by the respondent of the aforesaid false and mislead- 
ing statements, representations, and designations has the capacity and 
tendency to, and does, mislead and deceive a substantial number of 
the members of the purchasing public into the erroneous and mistaken 
belief that the aforesaid false and misleading designations, statements, 
and representations are true and into the purchase of substantial quan- 
tities of respondent’s said products because of said erroneous and 
mistaken belief. 
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Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To tHE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 27th day of November 1939 
issued and subsequently served its complaint in this proceeding 
upon said respondent, Charles H. Phillips Chemical Co., a corpora- 
tion, charging it with unfair and deceptive acts and practices in 
commerce in violation of the provisions of the said act. On Febru- 
ary 19, 1940, the respondent filed its answer in this proceeding. 
Thereafter a stipulation was entered into whereby it was stipulated 
and agreed that a statement of facts signed and executed by the 
respondent through its counsel, Rogers, Hoge, and Hills, and W. T. 
Kelley, chief counsel for the Federal Trade Commission, subject to 
the approval of the Commission, may be taken as the facts in this 
proceeding and in lieu of testimony in support of the charges stated 
in the complaint or in opposition thereto, and that the said Commis- 
sion may proceed upon said statement of facts to make its report, 
stating its findings as to the facts and its conclusion based thereon, 
and enter its order disposing of the proceeding without the presen- 
tation of argument or the filing of briefs. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on said 
complaint, answer and stipulation, said stipulation having been 
approved, accepted, and filed, and the Commission, having duly 
considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Charles H. Phillips Chemical Co., 
is a corporation organized and existing under and by virtue of the 
laws of the State of Connecticut and having its office and principal 
place of business at 170 Varick Street, in the city of New York, 
State of New York, and having a factory, where the products 
hereinafter referred to are manufactured, at Glenbrook, in the State 
of Connecticut. 

Respondent is now, and for several years last past has been, 
engaged in the business of manufacturing, compounding, selling, 
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and distributing two cosmetic preparations designated Phillips’ Milk 
of Magnesia Cleansing Cream and Phillips’ Milk of Magnesia Tex- 
ture Cream. The respondent causes said cosmetic preparations, when 
sold, to be shipped from its said factory in the State of Connecticut, 
or from the State of origin of the shipment thereof, to the purchasers 
thereof at their respective points of location in various States of the 
United States other than the State of origin of the shipment thereof 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said 
cosmetic preparations in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, advertisements con- 
cerning its said preparations by United States mails, by insertion in 
newspapers and periodicals having a general circulation, and also in 
circulars and other printed or written matter, all of which are 
distributed in commerce among and between the various States of 
the United States; and by continuities broadcast from radio stations 
which convey the programs emanating therefrom to listeners located 
in various States of the United States other than the State in which 
such broadcasts originate and by other means in commerce, as 
commerce is defined in the Federal Trade Commission Act, for the 
purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of its said preparations; and has dissem- 
inated and is now disseminating, and has caused and is now causing 
the dissemination of, advertisements concerning its said preparations 
by various means for the purpose of inducing and which are likely 
to induce, directly or indirectly, the purchase of its said preparations 
in commerce, as commerce is defined in the Federal Trade Commission 
Act. Among and typical of the statements and representations con- 
tained in said advertisements disseminated and caused to be 
disseminated as aforesaid are the following: 


If your skin seems “acid,” if it has lost its fresh tone, smooth firm texture, 
and has developed such blemishes as enlarged pores, oily shine, blackheads, 
scaly roughness, then try the beauty-giving action of these Milk of Magnesia 
Creams on your skin! 

The beneficial action of Milk of Magnesia on the skin has long been known 
to many skin specialists * * *. Now, after years of laboratory experiment 
and tests, the Phillips Company, original makers of the famous Milk of 
Magnesia, has perfected a way to hold this beauty-giving ingredient on the 
skin long enough to be truly helpful—in these new-type face creams! 

Help overcome “acid skin”. You know how Milk of Magnesia taken in- 
ternally relieves excess acidity of the stomach. In just the same way these 
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new-type Milk of Magnesia Creams act externally on the excess fatty acid 
accumulations on the skin, and help to overcome unsightly faults and aid in 
beautifying. 

Phillips Milk of Magnesia Texture Cream. Its difference is due to the 
Milk of Magnesia which acts on the excess fatty acid accumulations on the 
skin * * * The Milk of Magnesia prepares the skin—smoothing away 
roughness and freeing it from oiliness * * *. 

It gives a new kind of aid in protecting against the mixture of dirt and 
natural oils which furnishes a fertile soil for bacteria. 

Phillips’ Milk of Magnesia Cleansing Cream. The Milk of Magnesia not only 
loosens and absorbs the surface dirt, but penetrates the pores and neutralizes 
the excess fatty acid accumulations, leaving your skin soft, smooth and 
thoroughly clean. 

Par. 8. Through the use of the aforesaid statements and repre- 
sentations, and other statements and representations of similar im- 
port or meaning not herein set out, the respondent represents, directly 
and by implication, that there is a disease or abnormal pathological 
condition of the human skin known or properly described as “acid 
skin,” and that the use of either or both of said preparations, to 
wit, Phillips’ Milk of Magnesia Texture Cream and Phillips’ Milk 
of Magnesia Cleansing Cream, will cure or overcome such condition ; 
that skin blemishes such as blackheads, enlarged pores, oily shine 
and dry, scaly roughness are caused by “acid skin” or excess fatty 
acid accumulations, and that the use of either or both of said prep- 
arations will cure or overcome such conditions, and that said prep- 
arations are effective in treating such conditions; that the use of 
either or both of said preparations neutralizes external excess fatty 
acid accumulations in the same way that milk of magnesia neu- 
tralizes excess acid in the stomach; that the use of said Phillips’ 
Milk of Magnesia Texture Cream improves the texture of the skin 
and frees the skin from oiliness; and that Phillips’ Milk of Mag- 
nesia Cleansing Cream penetrates the pores of the skin and thor- 
oughly cleans the skin. 

Par. 4. The respondent’s aforesaid statements and representations 
relative to said cosmetic preparations, Phillips’ Milk of Magnesia 
Texture Cream and Phillips’ Milk of Magnesia Cleansing Cream, 
and the effectiveness of said products in use, are exaggerated, mis- 
leading and untrue, and constitute false advertisements. The healthy 
and normal skin and its exudations are slightly acid and, although 
such acid may be neutralized by external applications of either or 
both of said preparations, such neutralization is not accomplished 
in the same way as milk of magnesia neutralizes excess acid in the 
stomach, and such neutralization is not necessary to the maintenance 
of a healthy skin condition. There is no disease or abnormal patho- 
logical condition of the human skin known or properly described as 
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“acid skin.” Neither of respondent’s preparations, whether used 
singly or jointly, will cure or overcome such purported condition. 
Skin blemishes such as blackheads, enlarged pores, oily shine, and. 
dry scaly roughness are not caused by “acid skin” or by excess fatty 
acid accumulations on the skin. Neither of the aforesaid prepara- 
tions, whether used singly or jointly, will cure or overcome such skin 
blemishes or have any value in the treatment thereof in excess of 
(a) temporarily relieving roughness of the skin due solely to dry- 
ness thereof; (6) aiding in the removal of blackheads, by removing 
accumulated dirt, foreign matter, or skin excretions lodged in ex- 
terior openings of the pores or present on the surface of the skin; 
(c) temporarily removing oily shine by removing from the surface 
of the skin excess or accumulated oil; (d) aiding in the reduction 
of enlarged pore openings when such enlarged pore openings are 
caused solely by accumulated dirt, foreign matter, or skin excretions 
lodged in the exterior openings of the pores. The use of either or 
both of said preparations will not affect roughness of the skin, 
blackheads, excess or accumulated oil on the skin, oily shine, or en- 
larged pore openings, except as indicated in subdivisions (a), (0), 
(ce), and (d) of paragraph 4 of these findings. 

The use of Phillips’ Milk of Magnesia Texture Cream does not 
change or affect the texture of the skin in the histological sense, or 
free the skin from oiliness, though such preparation may have value 
in temporarily removing excess or accumulated oil. 

Phillips’ Milk of Magnesia Cleansing Cream will not penetrate the 
pores of the skin and will not thoroughly clean the skin except as 
it acts upon the dirt and other foreign matter which may be present 
on the surface of the skin and in the exterior openings of the pores. 

Par. 5. The use by the respondent of the aforesaid statements, rep- 
resentations and designations has the capacity and tendency to, and 
does, mislead and deceive a substantial number of the members of 
the purchasing public into the erroneous and mistaken belief that 
the aforesaid designations, statements and representations are true, 
and into the purchase of substantial quantities of respondent’s said 
products because of said erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent and a stipulation as to the facts entered into between the respondent 
herein and W. T. Kelley, chief counsel for the Commission, which pro- 
vides, among other things, that without further evidence or other 
intervening procedure the Commission may issue and serve upon the 
respondent herein findings as to the facts and conclusion based 
thereon, and an order disposing of the proceeding, and the Commis- 
sion having made its findings as to the facts and conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That the respondent, Charles H. Phillips Chemical 
Co., a corporation, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution of its cosmetic preparations 
designated Phillips’ Milk of Magnesia Cleansing Cream and Phillips’ 
Milk of Magnesia Texture Cream, or either of them, or any prepara- 
tions of substantially similar composition or possessing substantially 
similar properties, whether sold under the same names or under any 
other names, do forthwith cease and desist from directly or indirectly: 

A. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails or (6) by any means in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
which advertisement represents, directly or through inference: 

1. That there is a disease or abnormal pathological condition of the 
human skin known or properly described as “acid skin ;” 

2. That the use of either or both of said preparations will cure or 
overcome said purported condition described as “acid skin.” 

3. That skin blemishes, blackheads, enlarged pores, oily shine or 
dry, scaly roughness, are caused by “acid skin” or by any other fic- 
titious or non-existent disease or pathological condition, or by excess 
fatty acid accumulations on the skin. 

4. That the use of either or both of said preparations will cure or 
overcome skin blemishes, or will be effective in the treatment of skin 
blemishes except as provided in paragraphs 5, 6, 7, and 8 hereof. 

5. That the use of either or both of said preparations has any value 
in the treatment of roughness of the skin in excess of temporarily 
relieving such roughness when due solely to dryness of the skin. 

6. That the use of either or both of said preparations will remove 
blackheads or has any value in the removal thereof in excess of aiding 
in such removal by removing accumulated dirt, foreign matter, or 
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skin excretions lodged in the exterior openings of the pores or present 
on the surface of the skin. _ 

7. That the use of either or both of said preparations reduces en- 
larged pore openings or is of any value in the treatment thereof in 
excess of aiding in the reduction of enlarged pore openings when said 
enlargement is caused solely by accumulated dirt, foreign matter or 
skin excretions lodged in the exterior openings of the pores. 

8. That the use of either or both of said preparations overcomes 
oily shine or oiliness of the face or is of any value in the treatment 
of oily shine or oiliness of the face in excess of temporarily remov- 
ing excess or accumulated oil from the surface of the skin. 

9. That the use of either or both of said preparations neutralizes 
excess fatty acid or other acid accumulations on the skin in the 
same way that milk of magnesia neutralizes acid in the stomach, or 
that the neutralization of a normal fatty acid or other acid accumula- 
tion on the skin is necessary to the maintenance of a healthy skin 
condition. 

10. That said preparations or either of them change or affect the 
texture of the skin. 

11. That the use of said Phillips’ Milk of Magnesia Cleansing 
Cream or any other product of substantially similar ingredients pene- 
trates the pores of the skin; or thoroughly cleans the skin except as 
it acts upon dirt or other matter which may be present on the surface 
of the skin or in the exterior openings of the pores of the skin. 

B. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said preparations, 
or either of them, which advertisement contains any of the repre- 
sentations prohibited in Subdivision A hereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE Marrer oF 


SAMUEL H. KOOLISH TRADING AS ARLINGTON SALES 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4180. Complaint, July 11, 1940—Decision, Dec. 12, 1940 


Where an individual engaged in interstate sale and distribution of radios, flash- 
lights, clocks, cameras, pen and pencil sets, and other articles of merchandise 
in competition with others engaged in sale and distribution of like or similar 
articles in commerce as aforesaid; in soliciting sale of and distributing his 
merchandise— 

Furnished various devices and plans of merchandising which involved operation 
of games of chance, gift enterprises, or lottery schemes when merchandise 
was sold and distributed to ultimate consumer thereof, and involved dis- 
tribution to operators and purchasing public of certain literature and in- 
structions including push cards, order blanks, illustrations of his said mer- 
chandise, and circulars explaining his plan of selling same and of allotting 
it as premiums or prizes to operators of such push cards and to purchasing 
and consuming public under various push-card schemes including (a) scheme 
through which, and in accordance with explanatory legend set forth on 
ecard, purchaser or customer succeeding in selecting by chance that 1 of 15 
feminine names displayed thereon corresponding with name concealed under 
card’s master seal secured candid camera and roll of film, or article of 
merchandise being thus disposed of, and customer securing certain specified 
number received pen and pencil combination, and amount paid for chance 
was determined by number secured by chance under disk pushed on card in 
accordance with name selected, and (b) other push-card schemes which 
involved sale and distribution of his said products by means of game of 
chance, gift enterprise, or lottery scheme similar to that hereinabove described 
and varying therefrom in detail only ; and 

Supplied thereby to and placed in the hands of others the means of conducting 
lotteries in the sale of his merchandise in accordance with such sales plan 
by persons to whom he furnished said push ecards and who used same in 
purchasing, selling, and distributing his said products in accordance with 
such plan, under which fact as to whether purchaser received an article of 
merchandise or nothing, and amount of money and how much he was to pay, 
and which of said articles if any he was to receive, were determined wholly 
by lot or chance, and involving game of chance or sale of a chance to procure 
one of said articles at price much less than normal retail price thereof, con- 
trary to an established public policy of the United States Government and in 
violation of the criminal laws, and in competition with many who are unwill- 
ing to adopt and use said or any method involving game of chance or sale 
of a chance to win something by chance or any other method contrary to 
publie policy and refrain therefrom ; 

With result that many persons were attracted by sales plan or method employed 
by him in sale and distribution of his said merchandise, and by element of 
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chance involved therein, and were thereby induced to buy and sell his said 
products in preference to those offered for sale by his said competitors, who 
do not use same or equivalent method, and with effect, through use of said 
method and because of said game of chance, of unfairly diverting trade in 
commerce to him from his competitors aforesaid, who do not use such or 
equivalent method; to the substantial injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public and competitors and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices therein. 


Mr. D.C. Daniel for the Commission. 
| Nash & Donnelly, of Chicago, Ill., for respondent. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Samuel H. Koolish, 
individually and trading as Arlington Sales Co., hereinafter referred 
to as respondent, has violated the provisions of said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the interest of the public, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent Samuel H. Koolish is an individual 
trading as Arlington Sales Co. with his principal office and place of 
business located at 210 West 8th Street, Kansas Citty, Mo.. The 
respondent is now, and for more than 8 months last past has been, 
engaged in the sale and distribution of radios, flashlights, clocks, 
cameras, pen and pencil sets, and other articles of merchandise. 
Respondent causes and has caused said merchandise, when sold, to 
be transported from his aforesaid place of business in the State of 
Missouri to purchasers thereof, at their respective points of loca- 
tion, in the various States of the United States other than Missouri 
and in the District of Columbia. There is now and has been for more 
than 8 months last past a course of trade by respondent in such mer- 
chandise in commerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of his business, resporident is, and has been, in competition 
with other individuals, partnerships, and corporations engaged in 
the sale and distribution of like or similar articles of merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and in 
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selling and distributing his merchandise, furnishes and has furnished 
various devices and plans of merchandising which involve the opera- 
iton of games of chance, gift enterprises, or lottery schemes when said 
merchandise is sold and distributed to the ultimate consumer thereof. 
The method or sales plan adopted and used by respondent is sub- 
stantially as follows: 

Respondent distributes and has distributed to operators and the 
purchasing public certain literature and instructions, including among 
other things push cards, order blanks, illustrations of his said mer- 
chandise, and circulars explaining respondent’s plan of selling mer- 
chandise and of allotting it as premiums or prizes to the operators of 
said push cards and to the purchasing and consuming public. One 
of respondent’s push cards bears 15 feminine names with ruled col- 
umns on the reverse side thereof for writing in the name of the cus: 
tomer opposite the feminine name selected. Said push card has 15 
partially perforated disks on the face of which is printed the word 
“push.” Each of such disks is set over one of the aforesaid feminine 
names. Concealed within each disk is a number which is disclosed 
only when the disk is pushed or separated from the card. The push 
card also has a large master seal, and concealed within the master 
seal is one of the feminine names appearing on the face of said card. 
The person selecting the feminine name corresponding to the one 
under the master seal receives a camera. The person selecting a 
certain designated number set out in the legend at the top of said 
card also received a pen and pencil set. The push card bears a legend 
or instructions as follows: 


NAME UNDER SBAL RECEIVES A 
PICK WIK 
CANDID CAMERA 
WITH ROLL OF FILM 


No. 19 Receives a Pen & Pencil Combination 
No. 1 pays 1¢; No. 19 pays 19¢. 

No. 27 pays 27¢; No. 29 pays 29¢: 

All others pay 29¢; NONE HIGHER. 


Sales of respondent’s merchandise by means of said push cards are 
made in accordance with the above-described legend or instructions. 
Said prizes or premiums are allotted to the customers or purchasers in 
accordance with the above-described legend or instructions. The facts 
as to whether a purchaser receives an article of merchandise or noth- 
ing for the amount of money paid, and which of said articles of 
merchandise the purchaser is to receive, if any, are thus determined 
wholly by lot or chance. 
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Respondent furnishes and has furnished various other push cards 
accompanied by order blanks, instructions, and other printed matter 
for use in the sale and distribution of his merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. The sales plan 
or method involved in connection with the sale of all of said merchan- 
dise by means of said other push cards is the same as that hereinabove 
described, varying only in detail. 

Par. 3. The persons to whom respondent furnishes, and has fur- 
nished, the said push cards use the same in purchasing, selling, and 
distributing respondent’s merchandise in accordance with the afore- 
said sales plan. Respondent thus supplies to, and places in the hands 
of, others the means of conducting lotteries in the sale of his merchan- 
dise in accordance with the sales plan hereinabove set forth. The use 
by respondent of said sales plan or method in the sale of his merchan- 
dise and the sale of said merchandise by and through the use thereof 
and by the aid of said sales plan or method is a practice of a sort which 
is contrary to an established public policy of the Government of the 
United States and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much less 
than the normal retail price thereof. Many persons, firms, and corpo- 
rations who sell or distribute merchandise in competition with the 
respondent, as above alleged, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of a 
chance to win something by chance, or any other method that is con- 
trary to public policy, and such competitors refrain therefrom. Many 
persons are attracted by said sales plan or method employed by re- 
spondent in the sale and distribution of his merchandise and the ele- 
ment of chance involved therein, and are thereby induced to buy and 
sell respondent’s merchandise in preference to merchandise offered 
for sale and sold by said competitors of respondent who do not use 
the same or an equivalent method. The use of said method by re- 
spondent, because of said game of chance, has a tendency and capacity 
to, and does, unfairly divert trade in commerce between and among the 
various States of the United States and in the District of Columbia 
to respondent from his said competitors who do not use the same or 
an equivalent method. Asa result thereof, substantial injury is being, 
and has been, done by respondent to competition in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
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spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frxprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 11, 1940, issued and there- 
after served its complaint in this proceeding upon said respondent 
Samuel H. Koolish, individually and trading as Arlington Sales Co., 
charging him with the use of unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. Respondent filed no answer 
in this proceeding. Thereafter a stipulation was entered into whereby 
it was stipulated and agreed that a statement of facts signed and 
executed by counsel for respondent and W. T. Kelley, Chief Counsel 
for the Federal Trade Commission, subject to the approval of the 
Commission, may be taken as the facts in this proceeding and in leu 
of testimony in support of the charges stated in the complaint, or in 
opposition thereto, and that the said Commission may proceed upon 
said statement of facts to make its report, stating its findings as to 
the facts and its conclusion based thereon, and enter its order dis- 
posing of the proceeding without the presentation of argument or 
the filing of briefs. Respondent’s counsel also waived the filing of a 
trial examiner’s report upon the evidence. 

Thereafter this proceeding regularly came on for final hearing 
before the Commission on said complaint and stipulation, said stipu- 
lation having been approved, accepted, and filed; and the Commission 
having duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent Samuel H. Koolish is an individual trad- 
ing as Arlington Sales Co. with his principal office and place of 
business located at 210 West 8th Street, Kansas City, Mo. The re- 
spondent is now, and for more than 1 year last past has been, engaged 
in the sale and distribution of radios, flashlights, clocks, cameras, 
pen and pencil sets, and other articles of merchandise. Respondent 
causes and has caused said merchandise, when sold, to be transported 
from, his aforesaid place of business in the State of Missouri to 
purchasers thereof at their respective points of location, in the various 
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States of the United States other than Missouri and in the District 
of Columbia. There is now, and has been for more than 1 year last 
past, a course of trade by respondent in such merchandise in com- 
merce between and among the various States of the United States 
and, in the District of Columbia. In the course and conduct of his 
business, respondent is, and has been, in competition with other 
individuals, partnerships, and corporations engaged in the sale and 
distribution of like or similar articles of merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and in selling 
and distributing his merchandise, furnishes and has furnished various 
devices and plans of merchandising which involve the operation of 
games of chance, gift enterprises, or lottery schemes when said mer- 
chandise is sold and distributed to the ultimate consumer thereof. 
The method or sales plan adopted and used by respondent is 
substantially as follows: 

Respondent distributes and has distributed to operators and the 
purchasing public certain literature and instructions, including 
among other things push cards, order blanks, illustrations of his said 
merchandise, and circulars explaining respondent’s plan of selling 
merchandise and of allotting it as premiums or prizes to the operators 
of said push cards and to the purchasing and consuming public. One 
of respondent’s push cards bears 15 feminine names with ruled col- 
umns on the reverse side thereof for writing in the name of the 
customer opposite the feminine name selected. Said push card has 
15 partially perforated disks on the face of which is printed the word 
“push.” Each of such disks is set over one of the aforesaid feminine 
names. Concealed within each disk is a number which is disclosed 
only when the disk is pushed or separated from the card. The push 
card also has a large master seal, and concealed within the master 
seal is one of the feminine names appearing on the face of said card. 
The person selecting the feminine name corresponding to the one 
under the master seal receives a camera. The person selecting a 
certain designated, number set out in the legend at the top of said 
card also receives a pen and pencil set. The push card bears a legend 
or instructions as follows: 

NAME UNDER SEAL RECEIVES A 
PICK WIK 


CANDID CAMERA 
WITH ROLL OF FILM 
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No. 19 Receives a Pen & Pencil Combination. 
No. 1 pays 1¢; No. 19 pays 19¢. 

No. 27 pays 27¢; No. 29 pays 29¢. 

All others pay 29¢. NONE HIGHER. 


Sales of respondent’s merchandise by means of said push cards are 
made in accordance with the above-described legend or instructions. 
Said prizes or premiums are allotted to the customers or purchasers 
in accordance with the above-described legend or instructions. The 
facts as to whether a purchaser receives an article of merchandise 
or nothing for the amount of money paid, how much money he is 
to pay, and which of said articles of merchandise the purchaser is 
to receive, if any, are thus determined wholly by lot or chance. 

Respondent furnishes and has furnished various other push cards 
accompanied by order blanks, instructions, and other printed matter 
for use in the sale and distribution of his merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. The sales plan 
or method involved in connection with the sale of all of said mer- 
chandise by means of said other push cards is the same as that 
hereinabove described, varying only in detail. 

Par. 3. The persons to whom respondent furnishes, and has fur- 
nished, the said push cards, use, and have used the same in purchas- 
ing, selling, and distributing respondent’s merchandise in accordance 
with the aforesaid sales plan. Respondent thus supplies to, and 
places in the hands of, others the means of conducting lotteries in 
the sale of his merchandise in accordance with the sales plan here- 
inabove set forth. The use by respondent of said sales plan or 
method in the sale of his merchandise and the sale of said mer- 
chandise by and through the use thereof and by the aid of said 
sales plan or method is a practice of a sort which is contrary to an 
established public policy of the Government of the United States 
und in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above found involves a game of chance or the sale of a 
chance to procure one of the said articles of merchandise at a price 
much less than the normal retail price thereof. Many persons, firms, 
and corporations who sell or distribute merchandise in competition 
with the respondent, as above found, are unwilling to adopt and use 
said method or any method involving a game of chance or the sale 
of a chance to win something by chance, or any other method that 
is contrary to public policy, and such competitors refrain therefrom. 
Many persons are attracted by said sales plan or method employed 
by respondent in the sale and distribution of his merchandise and the 
element of chance involved therein, and are thereby induced to 
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buy and sell respondent’s merchandise in preference to merchandise 
offered for sale and sold by said competitors of respondent who do 
not use the same or an equivalent method. The use of said method 
by respondent because of said game of chance has a tendency and 
capacity to, and does, unfairly divert trade, in commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia, to respondent from his said competitors who do 
not use the same or an equivalent method. As a result thereof, 
substantial injury is being, and has been, done by respondent to 
competition in commerce between and among the various States of 
the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion (respondent having filed no answer thereto), and a stipulation as 
to the facts entered into between counsel for the respondent and W. T. 
Kelley, Chief Counsel for the Commission, which provides among other 
things that without further evidence or other intervening procedure the 
Commission may issue and serve upon the respondent herein findings 
as to the facts and conclusion based thereon and an order disposing of 
the proceeding, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondent Samuel H. Koolish, individually 
and trading as Arlington Sales Co. or trading under any other name 
or names, his representatives, agents, and employees, directly or 
through any corporate or other device in connection with the offering 
for sale, sale, and distribution of radios, flashlights, clocks, cameras, 
pen and pencil sets, or any other merchandise in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from : 

1. Supplying to or placing in the hands of others, push or pull 
cards, punchboards, or other lottery devices which are to be used or 
may be used in the sale and distribution of any merchandise to the 
public by means of a game of chance, gift enterprise, or lottery scheme. 
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2. Mailing, shipping, or transporting to agents or to distributors or 
to members of the public, push or pull cards, punchboards, or other 
devices so prepared or printed that said push or pull cards, punch- 
boards, or other devices are to be used or may be used to sell or dis- 
tribute any merchandise to the public by means of a game of chance, 
gift enterprise, or lottery scheme. 

3. Selling or otherwise disposing of any merchandise by the use of 
push or pull cards, punchboards, or other lottery device. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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CRAZY WATER COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4314. Complaint, Sept. 13, 1940—Decision, Dec. 12, 1940 


Where a corporation, and four individuals who were, as the case might be, 
chairman of its board and general officers thereof and controlled its policies 
and practices, engaged in interstate sale and distribution of certain mineral 
waters and derivatives thereof under trade designations ‘Crazy Mineral 
Water,” ‘Crazy Water Crystals,” and “Crazy Fiz’; in substantial competi- 
tion in commerce with others engaged in sale and distribution of other 
products used and useful for same purposes for which they recommended their 
said mineral waters and derivatives, and acting in conjunction and coopera- 
tion with each other; in advertisements which they disseminated and caused 
to be disseminated through the mails and through newspapers, circulars, pam- 
philets, leaflets and periodicals having general circulation, and in other printed 
or written matter distributed in commerce among the various States, and 
through continuities broadcast from radio stations of extra-State audience, 
and by various’ other means, and including testimonials or purported testi- 
monial letters, or quotations therefrom, and which advertisements were 
intended and likely to induce purchase of their mineral waters and 
derivatives— 

Represented, directly and indirectly, that constipation and “faulty elimination” 
were the cause of and associated with a long list of diseases, ailments, af- 
flictions, and conditions, which they enumerated, and which included, among 
numerous others thus set forth, diseases of alimentary tract, such as in- 
testinal stasis, chronic constipation, nervous indigestion, urticaria, condi- 
tions involving urinary tract, kidneys and gall duct, cystitis, urethritis, 
cirrhosis of the liver, diabetes mellitus, gravel and calculous concretion in 
the bladder and gall duct, fevers, toxic conditions, typhoid, influenza, jaun- 
dice, Bright’s disease, rheumatism, arthritis, neuritis, high blood pressure, 
acidosis and various others, and that their said mineral waters and deriva- 
tives possessed beneficial, therapeutic properties with respect to curing or 
remedying and competently and effectively treating constipation and “faulty 
elimination,” and, therefore, the diseases, ailments, afflictions and conditions 
above set forth; 

Facts being that said mineral waters and derivatives possessed no therapeutic 
properties in excess of those of a cathartic or laxative, plus tendency tempo- 
rarily to neutralize excess gastric acidity, and served no other purpose than 
to assist in temporary evacuation of intestinal tract and to tend temporarily 
to neutralize excess gastric acidity, use of said mineral waters and deriva- 
tives thereof for certain of said diseases, including those of alimentary tract, 
such as intestinal stasis, chronic constipation, nervous indigestion, conditions 
involving urinary tract, kidneys and gall duct, cystitis, urethritis and gastro- 
intestinal disturbances, and for biliousness, backaches, headaches, nervous- 
ness, run-down condition, insomnia, loss of appetite and lack of energy, was 
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limited to such temporary relief as might result from temporary evacuation 
of intestinal tract and tendency temporarily to neutralize excess gastric 
acidity, when said diseases, ailments, afflictions and conditions were caused 
by, associated with, due to, or persisted because of excess gastric acidity 
or constipation, and said waters and derivatives would be of no beneficial 
or therapeutic value in treatment of, serve as remedies or cures for such 
diseases, ailments, afflictions and conditions, when not thus caused or as- 
sociated, and they would not in any way effect any tendency to excess gastric 
acidity or constipation, and possessed no beneficial therapeutic properties 
whatsoever in treatment of various other diseases, ailments, afflictions, and 
conditions named and set-out by them in their advertisements aforesaid and 
including among others, cirrhosis of the liver, diabetes mellitus, gravel and 
ealeulous concretion in the bladder and gall duct, nephritis, Bright’s disease, 
kidney trouble, obesity, rheumatism, arthritis, neuritis, high blood pressure, 
acidosis, and other disease, ailments, afflictions and conditions not caused by 
or associated with, and which do not persist because of 2xcess gastric acidity 
or constipation ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into mistaken and erroneous belief that such false advertisements were true 
and, as result of such belief thus engendered, inducing substantial portion 
of said public to purchase their said mineral waters and derivatives thereof, 
and thereby divert trade to themselves from their competitors who do not 
use such acts, practices and methods employed by them; to the substantial 
injury of said competitors in said commerce, and to the injury of the public: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors and constituted unfair methods 
of competition in commerce and unfair and deceptive acts and practices 
therein. 


Mr. Maurice C. Pearce for the Commission. 


CoMPLAINT + 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Crazy Water Co., 
a corporation, Carr P. Collins, individually and as chairman of the 
board of Crazy Water Co., H. H. Collins, individually and as presi- 
dent of Crazy Water Co., W. W. Woodall, individually and as 
secretary of Crazy Water Co., and J. A. Pondrom, individually and 
as treasurer of Crazy Water Co., hereinafter referred to as respond- 
ents, have violated the provisions of said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 


1An extended enumeration in paragraph 4 of the complaint, quoting respondents’ rep- 
resentations, direct and indirect, and through direct statements and quoted statements 
in testimonial letters purporting to come from customers, which also appears ‘in the find- 
ings, infra, at pp. 115-117, is omitted from the complaint as published. 
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Paracrapa 1. Respondent Crazy Water Co. is a corporation duly 
chartered, organized, and existing under and by virtue of the laws 
of the State of Texas, with its principal office and place of business 
located in Mineral Wells, Tex. 

Carr P. Collins, chairman of the board of Crazy Water Co., H. H. 
Collins, president of Crazy Water Co., W. W. Woodall, secretary 
of Crazy Water Co., and J. A. Pondrom, treasurer of Crazy Water 
Co., are individuals with their offices and principal places of business 
located in Mineral Wells, Tex. These individual respondents control 
and have controlled the policies and practices of the corporate re- 
spondent, and they and the corporate respondent act in conjunction 
and cooperation with each other in the doing of the acts and practices 
hereinafter alleged. 

Respondents, acting in conjunction and cooperation with each 
other, are now, and for several years last past have been, engaged 
in the sale and distribution in commerce between and among the 
various States of the United States and in the District of Columbia, 
of certain mineral waters and derivatives thereof under the trade 
designations “Crazy Mineral Water,” “Crazy Water Crystals,” and 
“Crazy Fiz,” recommended as a treatment for certain ailments of the 
human body. 

Respondents cause said mineral waters and derivatives thereof 
under the trade designations “Crazy Mineral Water,” “Crazy Water 
Crystals,” and “Crazy Fiz,” when sold, to be transported from their 
place of business in the State of Texas to the purchasers thereof 
located in the various other States of the United States and in the 
District of Columbia. Respondents maintain, and at all times, men- 
tioned herein have maintained, a course of trade in said mineral 
waters and derivatives thereof under the said trade designations in! 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as aforesaid, 
the respondents have been and are in substantial competition in 
commerce between and among the said several States of the United 
States and in the District of Columbia, with corporations, associa- 
tions, partnerships, and individuals who are engaged in the sale and 
distribution of other products used and useful for the same purposes 
for which respondents recommend their said mineral waters and 
derivatives. 

Par. 3. In the course and conduct of their aforesaid business the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, false advertisements 
concerning their said mineral waters and derivatives thereof by 
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United States mails, by insertion in newspapers, circulars, pamphlets, 
leaflets, and periodicals having a general circulation and also in 
other printed or written matter, all of which are distributed in com- 
merce among and between the various States of the United States; 
and by continuities broadcast from radio stations which have suffi- 
cient power to and do carry the programs emanating therefrom to 
listeners located in the various States of the United States other than 
the State in which said broadcasts originate; and by other means 
in commerce as “commerce” is defined in'the Federal Trade Commis- 
sion Act, for the purpose of inducing and which are likely to induce, 
directly or indirectly, the purchase of their said mineral waters and 
derivatives therefrom; and have disseminated and are now dissemi- 
nating, and have caused and are now causing the dissemination of, 
false advertisements concerning their said products by various means 
for the purpose of inducing and which are likely to induce, directly 
or indirectly, the purchase of their said products in commerce as 
“commerce” is defined in the Federal Trade Commission Act. 

In said representations dissenvinated as aforesaid, respondents 
falsely represent and imply that said mineral waters and derivatives 
thereof will cure or are beneficial in the treatment of many of the 
diseases, ailments, afflictions, and conditions which may be present 
or exist in the human. body. Among the diseases, ailments, afflic- 
tions, and conditions named by the respondents as diseases, ailments, 
afflictions, and conditions which their said mineral waters and de- 
rivatives thereof will cure, or are beneficial in the treatment of, are 
the following: Diseases of the alimentary tract, such as intestinal 
stasis, chronic constipation, mucous colitis, nervous indigestion, 
urticaria; conditions involving the urinary tract, kidneys and gall 
duct, cystitis, urethritis, cirrhosis of the liver, chronic metritis, para- 
metritic exudations; diabetes mellitus, arthritis, acidosis, gravel and 
calculous concretion in the bladder and gall duct, fevers, toxic con- 
ditions, both local and generalized, such as rheumatism, typhoid,. 
infection of numerous types, influenza, gastro-intestinal disturbances, 
anaphylaxis, nephritis, pyelitis, catarrhal jaundice, cholecystitis, gout, 
Bright’s disease, kidney trouble, obesity; and irregularities of liver, 
gall duct and bladder. 

In truth and in fact, the use of respondents’ said mineral waters 
and derivatives thereof, whether by drinking or external application, 
will not cure, nor are they beneficial in the treatment of all, or any of, 
the diseases, ailments, afflictions and conditions above set out. 

Par. 4. Among and typical of the false statements and representa- 
tions contained in said advertisements, either by direct statements by 
respondents or by quoting statements contained in testimonial letters 
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purporting to come from customers, disseminated and caused to be 
disseminated as aforesaid, are the following: ? 

Par. 5. Through the use of the statements hereinabove set forth and 
others similar thereto not specifically set out herein, all of which 
purport to be descriptive of the remedial, curative and therapeutic 
properties of their mineral waters and derivatives thereof, the re- 
spondents have represented and do now represent, directly and in- 
directly, that constipation and “faulty elimination” are the cause of 
and associated with the following, among other, diseases, ailments, 
afflictions, and conditions: Diseases of the alimentary tract, such as 
intestinal stasis, chronic constipation, mucous colitis, nervous indi- 
gestion, urticaria; conditions involving the urinary tract, kidneys 
and gall duct, cystitis, urethritis, cirrhosis of the liver, chronic metri- 
tis, parametritic exudations; diabetes mellitus, gravel and calculous 
concretion in the bladder and gall duct; fevers, toxic conditions, ty- 
phoid, influenza, gastrointestinal disturbances, anaphylaxis, nephri- 
tis, pyelitis, catarrhal jaundice, cholecystitis, Bright’s disease, kidney 
trouble, obesity, irregularities of the liver, gall duct and bladder, 
rheumatism, arthritis, neuritis, upset stomach, biliousness, backaches, 
headaches, high blood pressure, acidosis, lumbago, gout, nervousness, 
poisonous system, affected vision, colds, scarlet fever, rundown con- 
dition, insomnia, loss of appetite, lack of energy, aching joints, numb- 
ness of limbs; and that said mineral waters and the derivatives there- 
of possess beneficial, therapeutic properties with respect to curing or 
remedying and competently and effectively treating constipation and 
“faulty elimination” and therefore the diseases, ailments, afflictions 
and conditions hereinabove set forth. 

Par. 6. The aforesaid representations are grossly exaggerated, 
false and misleading. In truth and in fact, respondents’ mineral 
waters and derivatives thereof possess no therapeutic properties in 
excess of those of a cathartic or laxative and serve no purpose other 
than to assist in the temporary evacuation of the intestinal tract. 
The diseases, ailments, afflictions, and conditions set out in paragraph 
5 are not necessarily due to and do not generally persist because 
of constipation or “faulty elimination.” The use of said mineral 
waters and the derivatives thereof will not serve as a remedy or cure 
for or eliminate or in any way effect any tendency to constipation. 
It has no beneficial value in overcoming or effectively treating the 
specific diseases, ailments, afflictions, and conditions set forth in 


7™The quoted matter set forth at length in the complaint at this point, as purportedly 
descriptive of the remedial, curative and therapeutic properties of respondents mineral 
waters and derivatives thereof, is also set forth in the findings, infra, at pp. 115-117, and 
for that reason is here omitted in the interest of brevity. 
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paragraph 5 hereof or in treating the same other than to the extent 
they may be temporarily relieved by the evacuation of the intestinal 
tract when they are due to, or persist because of, constipation. When 
such diseases, ailments, afflictions and conditions are due to causes 
other than constipation, said mineral waters and derivatives thereof 
will be of no beneficial or therapeutic value in the treatment thereof. 

Par. 7. The use by the respondents of the foregoing false, deceptive, 
and misleading advertisements with respect to their said mineral 
waters and the derivatives thereof, disseminated as aforesaid, has had 
and now has the tendency and capacity to and does mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false advertisements are true, and as a 
result of such erroneous and mistaken belief, engendered as aforesaid, 
has a tendency to induce and has induced a substantial portion of the 
purchasing public to purchase respondents’ said mineral waters and 
derivatives thereof, thereby diverting trade to the respondents from 
their competitors who do not use the acts, practices and methods used 
by respondents, to the substantial injury of said competitors in said 
commerce, and to the injury of the public. 

Par. 8. The aforesaid acts and practices of the respondents, as 
hereinabove alleged, are all to the prejudice of the public and the 
respondents’ said competitors and constitute unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Rerort, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 138th day of September 1940, 
issued and thereafter served its complaint in this proceeding upon 
said respondents, Crazy Water Co., a corporation, Carr P. Collins, 
individually and as chairman of the board of Crazy Water Co., 
H. H. Collins, individually and as president of Crazy Water Co., 
W. M. Woodall, individually and as secretary of Crazy Water Co., 
and J. A. Pondrom, individually and as treasurer of Crazy Water 
Co., charging them with the use of unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. Thereafter, a stipulation 
was entered into whereby it was stipulated and agreed that a state- 
ment of facts signed and executed by the respondents and W. T. 
Kelley, chief counsel for the Federal Trade Commission, subject to 
the approval of the Commission, may be taken as the facts in this 
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proceeding and in lieu of testimony in support of the charges stated 
in the complaint or in opposition thereto and that the said Commis- 
sion may proceed upon said statement of facts to make its report 
stating its findings as to the facts and its conclusion based thereon 
and enter its order disposing of the proceeding without the presenta- 
tion of argument or the filing of briefs. Thereafter this proceeding 
regularly came on for final hearing before the Commission on said 
complaint and stipulation, said stipulation having been approved, 
accepted, and filed, and the Commission having duly considered the 
same, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes its findings as 
to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Crazy Water Co. is a corporation duly 
chartered, organized and existing under and by virtue of the laws 
of the State of Texas, with its principal office and place of business 
located in Mineral Wells, Tex. 

Carr P. Collins, chairman of the board, of Crazy Water Co., H. H. 
Collins, president of Crazy Water Co., W. M. Woodall, secretary of 
Crazy Water Co., and J. A. Pondrom, treasurer of Crazy Water Co., 
are individuals with their offices and principal places of business 
located in Mineral Wells, Tex. These individual respondents control 
and have controlled the policies and practices of the corporate re- 
spondent, and they and the corporate respondent act in conjunction 
and cooperation with each other in doing the acts and practices 
hereinafter set forth. 

Respondents, acting in conjunction and cooperation with each other, 
are now, and for several years last past have been, engaged in the 
sale and distribution in commerce between and among the various 
States of the United States and in the District of Columbia, of 
certain mineral waters and derivatives thereof under the trade desig- 
nations “Crazy Mineral Water,” “Crazy Water Crystals,” and “Crazy 
Fiz,” recommended as a treatment for certain ailments of the human 
body. 

Respondents cause said mineral waters and derivatives thereof 
under the trade designations “Crazy Mineral Water,” “Crazy Water 
Crystals,” and “Crazy Fiz” when sold, to be transported from their 
place of business in the State of Texas to the purchasers thereof 
located in the various other States of the United States and in the 
District of Columbia. Respondents maintain, and at all times men- 
tioned herein have maintained, a course of trade in said mineral 
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waters and derivatives thereof under the said trade designations in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of their business, the respondents 
have been and are in substantial competition in commerce between 
and among the several States of the United States and in the District 
of Columbia, with corporations, associations, partnerships, and in- 
dividuals who are engaged in the sale and distribution of other 
products used and useful for the same purposes for which respond- 
ents recommend their said mineral waters and derivatives. 

Par. 3. In the course and conduct of their business the respondents 
have disseminated and are now disseminating, and have caused and 
are now causing the dissemination of, false advertisements concerning 
their mineral waters and derivatives thereof by United States mails, 
by insertion in newspapers, circulars, pamphlets, leaflets, and periodi- 
cals having a general circulation and also in other printed or written 
matter, all of which are distributed in commerce among and between 
the various States of the United States; and by continuities broadcast 
from radio stations which have sufficient power to and do carry 
the programs emanating therefrom to listeners located in the various 
States of the United States other than the State in which said 
broadcasts originate; and by other means in commerce as “commerce” 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of their mineral waters and derivatives therefrom; and 
have disseminated and are now disseminating, and have caused and 
are now causing the dissemination of, false advertisements concern- 
ing their products by various means for the purpose of inducing 
and which are lkely to induce, directly or indirectly, the purchase 
of their products in commerce as “commerce” is defined in the 
Federal Trade Commission Act. 

In said representations disseminated as aforesaid, respondents 
falsely represent and imply that said mineral waters and derivatives 
thereof will cure or are beneficial in the treatment of many of the 
diseases, ailments, afflictions and conditions which may be present 
or exist in the human body. Among the diseases, ailments, afflictions, 
and conditions named by the respondents as diseases, ailments, afflic- 
tions, and conditions which their mineral waters and derivatives 
thereof will cure, or are beneficial in the treatment of, are the 
following: Diseases of the alimentary tract, such as intestinal stasis, 
chronic constipation, mucous colitis, nervous indigestion, urticaria, 
conditions involving the urinary tract, kidneys and gall duct, cystitis, 
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urethritis, cirrhosis of the liver, chronic metritis, parametritic exu- 
dations, diabetes mellitus, arthritis, acidosis, gravel and calculous 
concretion in the bladder and gall duct, fevers, toxic conditions, both 
local and generalized, such as rheumatism, typhoid, infection of 
numerous types, influenza, gastro-intestinal disturbances, anaphy- 
laxis, nephritis, pyelitis, catarrhal jaundice, cholecystitis, gout, 
Bright’s disease, kidney trouble, obesity; and irregularities of liver, 
gall duct and bladder. 

In truth and in fact, the use of respondents’ mineral waters and 
derivatives thereof, whether by drinking or external application, 
will not cure, nor are they beneficial in the treatment of all, or any 
of, the diseases, ailments, afflictions and conditions above set-out, 
except as set forth in paragraph 6 hereof. 

Par. 4. Among and typical of the false statements and representa- 
tions contained in said advertisements, either by direct statements 
of respondents or by quoting statements contained in testimonial 
letters purporting to come from customers, disseminated and caused 
to be disseminated as aforesaid, are the following: 


CRAZY WATER IS UNCONDITIONALLY GUARANTEED. 

Every buyer of a bottle of Crazy Water makes their own terms: we uncon- 
ditionally guarantee our product to produce certain positive results and if in 
any way you are dissatisfied—and you alone are the judge, our distributors 
are authorized to make a refund to you in full without question—you must 
be pleased. 

ORAZY CRYSTALS ARE UNCONDITIONALLY GUARANTEED, 

* * * the results will equal those obtained in the various diseases in which 
the natural Crazy Mineral Waters have long been employed. 

A natural product. 

If you suffer with some painful chronic ailment, such as 

Rheumatism, 
Arthritis, 
Neuritis, 

Upset Stomach, 
Biliousness, 
Backaches, 
Headaches, 


or any other of the many troubles that so often follow long-neglected faulty 
elimination, check up now. Find the cause. Cleanse yourself and keep yourself 
clean and regular inside, with Crazy Mineral Water made from Crazy Water 
Crystals. 

* * * 70 to 75 per cent of disease today can be attributed to one condition. 
Crazy Water remedies this common condition. 

If you * * * are suffering from arthritis, neuritis, high blood pressure, 
acidosis, rheumatism, lumbago, gout, nervousness, stomach distress and other 
painful afflictions * * * there isa way you can rid yourself from the suffer- 
ings of these conditions. 
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Keep your system clear of poisons. There are millions of satisfied users of 
Crazy Water all over the nation. 

My trouble has been a poisonous system which seriously affected my vision 
* %* * J came here for your health treatments. The poison has left my system, 
my normal vision has been restored, and I shall be ever grateful to Crazy Water 
and Crazy baths * *., 

Crazy Water Crystals dissolved in water gives us genuine Crazy Water. 

It is one of nature’s greatest gifts to suffering mankind, for that cunning com. 
bination of 11 minerals in Crazy Water * * and now evaporated and sent 
to you as Crazy Water Crystals * * * has brought relief to more than forty 
mwnillions of people * * *, 

* * * others who are unable to come to the hotel are getting benefits just 
as remarkable by adding Crazy Crystals to their drinking water. 

* * * know how different you feel when you visit mineral spas, so just add 
Crazy Water Crystals to your drinking water at home and get the many fine 
benefits offered * * *, 

Anyone suffering from a chronic ailment should thoroughly investigate mineral 
waters. For hundreds, yes thousands of years, man has found relief from 
chronic disorders simply by drinking pure natural mineral waters. The mineral 
water spas of Europe and America are visited yearly by millions of people seeking 
relief from a wide variety of chronic ills. They are sent by their doctors 
* * * you only have to add Crazy Water Crystals to your regular drinking 
water, and in this inexpensive way you can enjoy the principal benefits to be 
gotten from a trip to the Wells. 

* * * rheumatic condition * * * was so severe * * * did not have 
use of * * * left arm. After taking Crazy baths, * * * and drinking 
Crazy Water, he has shown remarkable improvement. If you are unable to come 
to the Crazy Hotel, you may receive practically the same benefit by the use of 
Crazy Crystals at home, 

* *« * the remedy given us by Nature. 

* * * our natural product—Crazy Crystals. 

Crazy Crystals—nature’s own remedy for any ailment caused by a sluggish 
System. 

* *« * the producers of Crazy Crystals have made it possible for everyone 
to have the beneficial minerals in Crazy Water at home. Simply add Crazy 
Crystals to your drinking water—when you do this, you’re helping nature with 
nature. 

Give Crazy Water Crystals a chance to help you in the same simple, natural 
way that they have helped millions of people throughout America. 

* * * This great natural product just naturally makes people feel better. 
It’s the best safeguard * * * against ill health. 

* * * Crazy Crystals. It’s a simple natural product and not a man-made 
medicine * * *, 

You don’t want to take medicine, and we do not blame you for that. * * 
Crazy Water Fiz Tablets * * * you'll agree it’s the best thing * * * 
you’ve ever tried for colds, upset stomach and the like. 

You're interested in learning how you can get rid of this bad feeling without 
taking medicine, * * * try drinking a glass of water to which you’ve added a cou- 
ple of alkalizing effervescing Crazy Water Fiz Tablets * * *. If you don’t like 
the medicine habit, get a bottle of Crazy Water Fiz Tablets from your druggist. 
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Today many of you are suffering from a bad cold or the flu * * * use Crazy 
Water Fiz, * * * pleasant to use—not like harsh unpleasant medicine at all. 

* * * It’s different from anything you'll find in the drug store * * * and here’s 
something you're particularly interested in. It doesn’t have the disagreeable 
medicine effect. 

* * * Crazy Water Crystals are particularly recommended for * * * those 
who have some chronic trouble caused by a sluggish system * * * those who need 
something to keep them normal and regular without resorting to harsh habit- 
forming laxatives. 

It has been said that nature’s three cure-alls are fresh air, sunshine and mineral 
water. * * * Crazy Water brings renewed health after many different remedies 
and medicines fail. * * * You can do this by getting Crazy Crystals. 

Crazy Water has brought health and happiness to thousands * * * has made 
it possible for people to once again enjoy the blessings of robust health. Re- 
gardless of how miserable you feel * * * of how long you have suffered, do not 
despair ; Commence drinking Crazy Water today. Wake up and start living. 

* * * victim of illness * * * 100 per cent benefitted. 

I have been relieved of a very bad stomach trouble by Crazy Crystals. 

I have been using Crazy Water Crystals about three years. I had scarlet 
fever and it left me in a run-down condition. My father-in-law advised me to 
use your product and in less than two weeks I was up and walking and doing 
my work. 

Crazy Water Crystals have brought local relief to many pale, run-down, nerv- 
ous folks who couldn’t sleep, who had no appetite and who suffered from head- 
aches, biliousness, stomach distress and other unpleasantness due to poor elimina- 
tion from the digestive tract. 

I am really proud and grateful for what Crazy Water Crystals have done for 
me. About a year ago I noticed my joints would ache, my arms and hands felt 
numb, so I started drinking Crazy Water. In less than two weeks I was feeling 
different—of course better. _ I still drink Crazy Water and will be drinking it the 
next time you hear from me. 


Par. 5. Through the use of the statements hereinabove set forth 
and others similar theréto not specifically set out herein, all of which 
purport to be descriptive of the remedial, curative and therapeutic 
properties of their mineral waters and derivatives thereof, the re- 
spondents have represented, and do now represent, directly and in- 
directly, that constipation and “faulty elimination” are the cause of 
and associated with the following, among other, diseases, ailments, 
afflictions and conditions: diseases of the alimentary tract, such as 
intestinal stasis, chronic constipation, mucous colitis, nervous indi- 
gestion, urticaria; conditions involving the urinary tract, kidneys 
and gall duct, cystitis, urethritis, cirrhosis of the liver, chronic metritis, 
parametritic exudations; diabetes mellitus, gravel and calculous con- 
cretion in the bladder and gall duct; fevers, toxic conditions, typhoid, 
influenza, gastrointestinal disturbances, anaphylaxis, nephritis, pye- 
litis, catarrhal jaundice, cholecystitis, Bright’s disease, kidney trouble, 
obesity, irregularities of the liver, gall duct and bladder, rheumatism, 
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arthritis, neuritis, upset stomach, biliousness, backaches, headaches, 
high blood pressure, acidosis, lumbago, gout, nervousness, poisonous 
system, affected vision, colds, scarlet fever, run-down condition, in- 
somnia, loss of appetite, lack of energy, aching joints, numbness of 
limbs; and that said mineral waters and the derivatives thereof possess 
beneficial, therapeutic properties with respect to curing or remedying 
and competently and effectively treating constipation and “faulty 
elimination” and therefore the diseases, ailments, afflictions, and 
conditions hereinabove set forth. 

Par. 6. The aforesaid representations are grossly cxaggerated, false, 
and misleading. In truth and in fact respondent’s mineral waters 
and the derivatives thereof possess no therapeutic properties in excess 
of those of a cathartic or laxative plus a tendency to temporarily neu- 
tralize excess gastric acidity and serve no other purpose than to assist 
in a temporary evacuation of the intestinal tract and to tend to tempo- 
rarily neutralize excess gastric acidity. The use of said mineral 
waters and the derivatives thereof for diseases of the alimentary tract, 
such as intestinal stasis, chronic constipation, mucous colitis, nervous 
indigestion, conditions involving the urinary tract, kidneys and gall 
duct, cystitis, urethritis, gastrointestinal disturbances, upset stomach, 
biliousness, backaches, headaches, nervousness, run-down condition, 
insomnia, loss of appetite, and lack of energy is limited to such tempo- 
rary relief which may result from the temporary evacuation of the 
intestinal tract and a tendency to temporarily neutralize excess gastric 
acidity, when such diseases, ailments, afflictions, and conditions are due 
to and persist because of excess gastric acidity or constipation. The 
aforesaid diseases, ailments, afflictions, and conditions are not neces- 
sarily caused by, associated with or due to and do not generally persist 
because of excess gastric acidity or constipation. The use of said 
mineral waters and the derivatives thereof will not serve as a remedy 
or cure for or eliminate or in any way effect any tendency to excess 
gastric acidity or constipation. When such diseases, ailments, afflic- 
tions, and conditions are due to causes other than excess gastric acidity 
or constipation, said mineral waters and the derivatives thereof will 
be of no beneficial or therapeutic value in the treatment thereof. 

Respondents’ mineral waters and the derivatives thereof possess 
no beneficial therapeutic properties whatsoever in the treatment of 
any of the following diseases, ailments, afflictions, and conditions: 
Urticaria, cirrhosis of the liver, chronic metritis, parametritic exuda- 
tions, diabetes mellitus, gravel and calculous concretion in the blad- 
der and gall duct, fevers, toxic conditions, typhoid, influenza, ana- 
phylaxis, nephritis, pyelitis, catarrhal jaundice, cholecystitis, Bright’s 
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disease, kidney trouble, obesity, irregularities of the liver, gall duct 
and bladder, rheumatism, arthritis, neuritis, high blood pressure, 
acidosis, lumbago, gout, poisonous system, affected vision, colds, scar- 
let fever, aching joints, and numbness of limbs. The aforesaid 
diseases, ailments, afflictions, and conditions are not caused by or 
associated with and do not persist because of excess gastric acidity or 
constipation. 

Par. 7. The use by the respondents of the foregoing false, deceptive, 
and misleading advertisements with respect to their mineral waters 
and the derivatives thereof, disseminated as aforesaid, has had and 
now has the tendency and capacity to and does mislead and deceive 
a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such false advertisements are true, and as 
a result of such erroneous and mistaken belief, engendered as afore- 
said, has the tendency to induce and has induced a substantial portion 
of the purchasing public to purchase respondents’ said mineral waters 
and derivatives thereof, thereby diverting trade to the respondents 
from their competitors who do not use the acts, practices and methods 
used by respondents, to the substantial injury of said competitors in 
said commerce, and to the injury of the public. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as hereinabove 
found, are all to the prejudice of the public and the respondents’ 
said competitors and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and a stipulation as to 
the facts entered into between the respondents herein and W. T. Kelley, 
chief counsel for the Commission, which provides, among other things, 
that the facts therein stated may be taken as the facts in this proceed- 
ing, in lieu of testimony, and that the Commission may proceed to 
make its report and state its findings as to the facts, including infer- 
ences drawn by it therefrom, and state its conclusion based thereon, 
and, without filing of briefs or presentation of argument, may enter 
its order disposing of the proceeding, and the Commission having 
made its findings as to the facts and conclusion that said respond- 
ents have violated the provisions of the Federal Trade Commission 


Act. 
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It Is Ordered, That respondent Crazy Water Co., a corporation, its 
officers, representatives, agents, and employees, and respondents Carr 
P. Collins, H. H. Collins, W. M. Woodall, and J. A. Pondrom, their 
representatives, agents and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
or distribution of respondents’ products, “Crazy Mineral Water,” 
“Crazy Water Crystals,” or “Crazy Fiz,” or any other product or prod- 
ucts composed of substantially similar ingredients or possessing sub- 
stantially similar therapeutic properties, whether sold under the same 
name or under any other name or names, do forthwith cease and desist 
from, directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisements 
(a) by means of the United States mails, or (>) by any means in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, which advertisements represent, directly or through inference: 

(A) That respondents’ products are a cure or remedy for diseases 
or symptoms of diseases of the alimentary tract, such as intestinal 
stasis, chronic constipation, mucous colitis, nervous indigestion, con- 
ditions involving the urinary tract, kidneys and gall duct, cystitis, 
urethritis, gastro-intestinal disturbances, upset stomach, biliousness, 
backaches, headaches, nervousness, run-down condition, insomnia, loss 
of appetite, or lack of energy, or a competent or effective treatment 
therefor, in excess of the extent to which said products, by reason of 
temporarily relieving constipation and temporarily relieving gastric 
acidity, may be beneficial in the treatment of such disorders when 
constipation and gastric acidity are contributing factors therein. 

(B) That the diseases or symptoms of diseases enumerated in sub- 
paragraph (A) hereof, or any of them, are necessarily caused by, or 
generally persist because of, or are necessarily associated with, consti- 
pation, faulty elimination or excess gastric acidity. 

(C) That respondents’ products are a cure or remedy or a com- 
petent or effective treatment for constipation, faulty elimination, 
or excess gastric acidity, or that the use of said products will serve 
to eliminate or check the tendency to constipation, faulty elimination, 
or excess gastric acidity; or that said products will have any thera- 
peutic effect other than to assist in the temporary evacuation of 
the intestinal tract, and to tend to temporarily neutralize excess 
gastric acidity. 

(D) That respondents’ products posses any therapeutic properties 
beyond those of a cathartic or laxative and as an antacid with a 
tendency to temporarily neutralize excess gastric acidity. 

(E) That respondents’ products are a cure or remedy or a com- 
petent or effective treatment for, or possess any beneficial therapeutic 
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properties whatsover in the treatment of, any of the following dis- 
eases, ailments, afflictions and conditions: Urticaria, cirrhosis of 
the liver, chronic metritis, parametritic exudations; diabetes mellitus, 
gravel and calculous concretion in the bladder and gall duct; fevers, 
toxic conditions, typhoid, influenza, anaphylaxis, nephritis, pyelitis, 
catarrhal jaundice, cholecystitis, Bright’s disease, kidney trouble, 
obesity, irregularities of the liver, gall duct and bladder, rheumatism, 
arthritis, neuritis, high blood pressure, acidosis, lumbago, gout, poi- 
sonous system, affected vision, colds, scarlet fever, aching joints, and 
numbness of limbs. 

(F) That the diseases, ailments, afflictions, and conditions set forth 
m paragraph (E) hereof, or any of them, are caused by, or generally 
persist because of, or are generally associated with, excess gastric 
acidity or constipation. 

2. Disseminating or causing to be disseminated any advertisements, 
by any means, for the purpose of inducing, or which are likely to 
induce, directly or indirectly, the purchase in commerce, as commerce 
is defined in the Federal Trade Commission Act, of said products, 
which advertisements contain any of the representations prohibited 
in paragraph 1 hereof. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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JULIUS MILLER AND JESSIE MILLER, TRADING AS 
MILLER DRUG COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4363. Complaint, Oct. 25, 1940—Decision, Dec. 12, 1940 


Where two individuals engaged in interstate sale and distribution of their 
variously designated “Belite,” “Reducers,” and “Miller’s Reducing Prescrip- 
tion”; in advertisements of their said medicinal preparation which they 
disseminated and caused to be disseminated through the mails and by other 
means in commerce, and otherwise, and by advertisements in newspapers 
and other advertising literature, and which were intended and likely to 
induce purchase of their said product— 

(a) Represented that their said medicinal preparation was a cure or remedy for 
obesity and constituted a safe, competent, and effective treatment therefor, 
and for reduction of body weight, facts being it did not constitute such a 
treatment, and was not safe, by virtue of inclusion therein of desiccated 
thyroid extract, present therein in quantities sufficient to cause serious and 
irreparable injury to health, if used under conditions prescribed in said ad- 
vertisements or under such conditions as are customary or usual, and which, 
thus used, would accelerate rate of metabolism, burning body tissues in 
excess of that which is normal, and might produce nausea and various other 
effects, including angina pectoris, and result, among other things, in perma- 
nent injury to tissues, organic functions, and entire body mechanism, and 
irreparable injury to heart muscles, as in detail set forth; and 

(b) Failed to reveal in said advertisements facts material in the light of the 
representations therein contained, and that use of said preparation under 
conditions prescribed in said advertisements, or under such conditions as 
are customary or usual, might result in serious and irreparable injury to 
health, in that it accelerated rate of metabolism, thereby burning body 
tissues in excess of normal and causing permanent injury to heart, thyroid 
gland, and other vital organs; 

With effect, through use of aforesaid false, deceptive, and misleading state- 
ments and representations with respect to their said preparation, dissemi- 
nated as aforesaid, of misleading and deceiving substantial portion of 
purchasing public into erroneous and mistaken belief that such statements, 
representations, and advertisements were true, and of inducing portion of 
said public, because of such erroneous and mistaken belief, to purchase their 
said preparation: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Mr. James L. Baker for the Commission. 
Stone & Hoffenberg, of Rochester, N. Y., for respondents, 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Julius Miller and 
Jessie Miller, individuals trading as Miller Drug Co., hereinafter 
referred to as respondents, have violated the provisions of the said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondents, Julius Miller and Jessie Miller, are 
individuals trading as Miller Drug Co., with their office and prin- 
cipal place of business at 1160 North Clinton Avenue, Rochester, 
N. Y., from which address they transact business under the above 
trade name. 

Respondents, Julius Miller and Jessie Miller as individuals trading 
as Miller Drug Co., act in conjunction and in cooperation with each 
other in performing the acts and practices hereinafter alleged. 

Par. 2. The respondents are now, and for more than 1 year last 
past have been, engaged in the sale and distribution of a certain 
medicinal preparation designated as Belite, Reducers, and as Miller’s 
Reducing Prescription. 

In the course and conduct of their business the respondents cause 
said medicinal preparation when sold to be transported from their 
place of business in the State of New York to purchasers thereof 
located in other States of the United States and in the District of 
Columbia. 

At all times mentioned herein, respondents have maintained a 
course of trade in said medicinal preparation sold and distributed by 
them in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, false advertisements 
concerning their said product by the United States mails and by 
various other means in commerce, as commerce is defined in the 
Federal Trade Commission Act; and respondents have also dis- 
seminated and are now disseminating, and have caused and are now 
causing the dissemination of, false advertisements concerning their 
said product, by various means, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of 
their said product, in commerce, as commerce is defined in the Fed- 
eral Trade Commission Act. Among and typical of the false, mis- 
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leading, and deceptive statements and representations contained in 
said false advertisements disseminated and caused to be disseminated 
as hereinabove set forth, by United States mails and by advertise- 
ments in newspapers and other advertising literature, are the 
following : 


Reduce 10-20 lbs. in a month. 

Miller’s Reducing Prescription. 

Harmless ingredients guaranteed by 
the Miller Drug Co. 


Par. 4. By the use of the representations hereinabove set forth and 
other representations similar thereto not specifically set out herein, 
the respondents represent and have represented that their medicinal 
preparation, designated as Belite, Reducers, and as Miller’s Reducing 
Prescription, is a cure or remedy for obesity and constitutes a safe, 
competent, and effective treatment for obesity and the reduction of 
bodily weight. 

Par. 5. The foregoing representations are grossly exaggerated, 
false, and misleading. In truth and in fact, the medicinal prepara- 
tion sold and distributed by the respondents as aforesaid, designated 
as Belite, Reducers, and as Miller’s Reducing Prescription, is not a 
cure or remedy for obesity and does not constitute a competent or 
effective treatment for obesity or the reduction of bodily weight. 
Moreover, said preparation is not safe, in that it contains desiccated 
thyroid extract. 

The aforesaid drug is present in the said medicinal preparation in 
quantity sufficient to cause serious and irreparable injury to health 
if used under the conditions prescribed in said advertisements or 
under such conditions as are customary or usual. 

Such use of said medicinal preparation accelerates the rate of 
metabolism, thereby burning the body tissues in excess of that which 
is normal, and may produce nausea, vomiting, headaches, muscular 
and articular pains, vertigo, insomnia, physical exhaustion, tremor, 
tachycardia, and angina pectoris. The use of said preparation, as 
aforesaid, may also result in thyroid toxicosis, permanent injury to 
tissues, organic functions, and the entire body mechanism, and ir- 
reparable injury to the heart muscles, with auricular fibrillation. 

The advertisements disseminated by the respondents as aforesaid 
constitute false advertisements for the further reason that they fail 
to reveal facts material in the light of the representations contained 
therein, and fail to reveal that the use of said preparation under 
the conditions prescribed in said advertisements, or under such con- 
ditions as are customary or usual, may result in serious and irrepar- 
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able injury to health, in that it accelerates the rate of metabolism, 
thereby burning the body tissues in excess of that which is normal, 
causing permanent injury to the heart, thyroid gland, and other vital 
organs. 

Par. 6. The use by the respondents of the foregoing false, de- 
ceptive, and misleading statements and representations with respect 
to their preparation, disseminated as aforesaid, has had and now 
has the capacity and tendency to and does mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations, and advertise- 
ments are true and induces a portion of the purchasing public, because 
of such erroneous and mistaken belief, to purchase respondents’ medi- 
cinal preparation. 

Par. 7. The foregoing acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FInprincs 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October: 25, 1940, issued, and on 
October 26, 1940, served its complaint in this proceeding upon respond- 
ents, Julius Miller and Jessie Miller, individuals trading as Miller 
Drug Co., charging them with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said act. Sub- 
sequently respondents filed their answer, in which they admitted all the 
material allegations of fact set forth in said complaint and waived 
all intervening procedure and further hearing as to said facts. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint and the answer thereto, and the 
Commission, having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public, and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents, Julius Miller and Jessie Miller, are in- 
dividuals trading as Miller Drug Co., with their office and principal 
place of business at 1160 North Clinton Avenue, Rochester, N. Y., 
from which address they transact business under the above trade name. 
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Respondents, Julius Miller and Jessie Miller, as individuals trading 
as Miller Drug Co., act in conjunction and in cooperation with each 
other in performing the acts and practices hereinafter described. 

Par. 2. The respondents are now, and for more than 1 year last 
past have been, engaged in the sale and distribution of a certain medici- 
nal preparation designated as Belite, Reducers, and as Miller’s Reduc- 
ing Prescription. 

In the course and conduct of their business the respondents cause 
said medicinal preparation when sold to be transported from their 
place of business in the State of New York to purchasers thereof 
located in other States of the United States and in the District of 
Columbia. 

At all times mentioned herein, respondents have maintained a course 
of trade in said medicinal preparation sold and distributed by them 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, false advertise- 
ments concerning their said product by the United States mails and 
by various other means in commerce, as commerce is defined in the 
Federal Trade Commission Act; and the respondents have also dis- 
seminated and are now disseminating, and have caused and are now 
causing the dissemination of, false advertisements concerning their 
said product, by various means, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of 
their said product in commerce, as commerce is defined in the Federal 
Trade Commission Act. Among and typical of the false, misleading, 
and deceptive statements and representations contained in said false: 
advertisements disseminated and caused to be disseminated as herein- 
above set forth, by United States mails and by advertisements in news- 
papers and other advertising literature, are the following: 


Reduce 10-20 lbs. in a month. Miller’s 
Reducing Prescription. Harmless ingredients 
guaranteed by the Miller Drug Co. 


Par. 4. By the use of the representations hereinabove set forth, 
and other representations similar thereto not specifically set out 
herein, the respondents represent and have represented that their: 
medicinal preparation, designated as Belite, Reducers, and as Mil- 
ler’s Reducing Prescription, is a cure or remedy for obesity and con- 
stitutes a safe, competent, and effective treatment for obesity and the: 
reduction of bodily weight. 
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Par. 5. The foregoing representations are grossly exaggerated, 
false, and misleading. In truth and in fact, the medicinal preparation 
sold and distributed by the respondents as aforesaid, designated as 
Belite, Reducers, and as Miller’s Reducing Prescription, is not a cure 
or remedy for obesity and does not constitute a competent or effective 
treatment for obesity or the reduction of bodily weight. Moreover, 
said preparation is not safe, in that it contains desiccated thyroid 
extract. 

The aforesaid drug is present in the said medicinal preparation in 
quantity sufficient to cause serious and irreparable injury to health 
if used under the conditions prescribed in said advertisements or 
under such conditions as are customary or usual. 

Such use of said medicinal preparation accelerates the rate of 
metabolism, thereby burning the body tissues in excess of that 
which is normal, and may produce nausea, vomiting, headaches, 
muscular and articular pains, vertigo, insomnia, physical exhaustion, 
tremor, tachycardia, and angina pectoris. The use of said prepara- 
tion, as aforesaid, may also result in thyroid toxicosis, permanent 
injury to tissues, organic functions, and the entire body mechanism, 
and irreparable injury to the heart muscles, with auricular 
fibrillation. 

The advertisements disseminated by the respondents as aforesaid 
constitute false advertisements for the further reason that they fail 
to reveal facts material in the ight of the representations contained 
therein, and fail to reveal that the use of said preparation under the 
conditions prescribed in said advertisements, or under such conditions 
as are customary or usual, may result in serious and irreparable 
injury to health, in that it accelerates the rate of metabolism, 
thereby burning the body tissues in excess of that which is normal, 
causing permanent injury to the heart, thyroid gland, and other 
vital organs. 

Par. 6. The use by the respondents of the foregoing false, decep- 
tive, and misleading statements and representations with respect. to 
their preparation, disseminated as aforesaid, has had and now has, 
the capacity and tendency to and does, mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations, and adver- 
tisements are true and induces a portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase 
respondents’ medicinal preparation. 
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The aforesaid acts and practices of the respondents as herein 
found are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondents, in which answer the respondents admit all the material 
allegations of fact set forth in said complaint and state that they waive 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, Julius Miller and Jessie Miller, 
individually and trading as Miller Drug Co., or trading under any 
other name or names, their representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution of their medicinal preparation 
designated as Belite, Reducers, and Miller’s Reducing Prescription, or 
any medicinal preparation of substantially similar composition, or 
possessing substantially similar properties, whether sold under the 
same names or under any other name, do forthwith cease and desist 
from directly or indirectly— 

1. Disseminating or causing to be disseminated any advertisement 
(a) by oe of the nies States mails, or (6) by any means in 
commerce, as “commerce” is defined in the Peden al Trade Commission 
Act, Sica advertisement represents, directly or through inference, 
that said preparation is a cure or remedy for obesity or constitutes a 
safe, competent, or effective treatment for obesity or the reduction of 
body weight; or which advertisement fails to reveal that the use of 
said preparation may result in permanent injury to the heart, thvroid 
gland, and other vital organs. : 

2. Disseminating or causing to be disseminated any advertisement 
by any means for fie purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” "A 
defined in the Federal Trade Commission Act, of said preparation, 
which advertisement contains any of the representations prohibited in 
paragraph 1 hereof, or which advertisement fails to reveal that the use 
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of said preparation may result in permanent injury to the heart, 
thyroid gland, and other vital organs. 

It is further ordered, That the respondents shall, within 10 days 
after service upon them of this order, file with the Commission an 
interim report in writing, stating whether they intend to comply with 
this order, and if so, the manner and form in which they intend to 
comply; and that within 60 days after the service upon them of this 
order, said respondents shall file with the Commission a report in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MATTER OF 


CHARLES KELLER, TRADING AS SORBOL COMPANY AND 


KELLER COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4368. Complaint, Oct. 30, 1940—Decision, Dec. 12, 1940 


Where an individual engaged in interstate sale and distribution of his “Sorbol- 


(a) 


(b) 


(¢) 


Quadruple” and “Bukets” medicinal preparations, in advertisements of his 
said products which he disseminated and caused to be disseminated through 
the mails, and by other means in commerce, and otherwise, and by advertise- 
ments in newspapers and periodicals and by circulars, leaflets, and other 
advertising literature— 

Represented directly or through inference that frequent and scanty flow of 
urine and rheumatic pains and leg pains were due to presence in body of 
excess acid and waste and that his said “Bukets” eliminated such acid and 
waste therefrom and thereby constituted a cure or remedy for such ailments 
or conditions, facts being conditions above referred to were not usually or 
generally due to presence in body of excess acid or waste and even in those 
cases in which such conditions might be due thereto, use of said product was 
of no substantial value in eliminating such acid or waste, and product in 
question was not a cure or remedy for conditions aforesaid set forth and 
possessed no substantial therapeutic value in treatment thereof ; 

Represented that his said “Sorbol-Quadruple” constituted a cure or remedy 
for simple goitre and possessed substantial therapeutic value in the treat- 
ment of such condition and was entirely safe and harmless, facts being 
it did not constitute a cure or remedy for goitre of any kind, possessed 
no substantial therapeutic value in the treatment of such condition and 
was not in all cases safe or harmless, by virtue of inclusion therein of 
potassium iodide in quantity sufficient to cause, in some instances, injury 
to health if taken under conditions prescribed in advertisements in ques- 
tion or under such conditions as are customary or usual, and might be 
harmful to those having any forms of goitre other than simple colloidal 
goitre and to those having tuberculosis in either active or arrested stage, by 
virtue of action thereof in such cases; and 

Failed to include in his said advertisements statement to effect that said 
preparation last referred to should not be used by persons having goitre 
other than simple goitre, or by those having tuberculosis, nor cautionary 
statement to effect that product in question should be used only as di- 
rected on label thereof, and thereby failed to reveal facts material in 
light of representations contained in advertisements in question, and that 
use of product under conditions prescribed therein or under such condi- 
tions as are customary or usual might result in injury to health; 


With effect of misleading and deceiving substantial portion of purchasing public 


into erroneous and mistaken belief that his preparations possessed prop- 
erties which they did not in fact possess, and that said “Sorbol-Quadruple” 
was safe and harmless, and with result, as consequence of such belief thus 
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engendered, that purchasing public was induced to and did purchase sub- 
stantial quantities of his said products: 

Held, That such acts and practices under the circumstances set forth are all 
to the prejudice and injury of the public and constitutes unfair and 
deceptive acts. 


Myr. Karl Stecher for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Charles Keller, an 
individual, trading and doing business as Sorbol Co. and as Keller 
Co., hereinafter referred to as respondent, has violated the provisions 
of said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent, Charles Keller, is an individual, trad- 
ing and doing business as Sorbol Co. and as Keller Co., with his 
principal office and place of business in the city of Mechanicsburg, 
State of Ohio. Respondent is now, and for more than 2 years past 
has been, engaged in the business of selling and distributing two 
medicinal preparations known as “Sorbol-Quadruple” and as “Buk- 
ets.” In the course and conduct of his business respondent causes said 
medicinal preparations, when sold, to be transported from his place of 
business in the State of Ohio to the purchasers thereof located in 
various other States of the United States and in the District of Co- 
lumbia. Respondent maintains, and at all times herein mentioned 
has maintained, a course of trade in his said medicinal preparations in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business, the 
respondent has disseminated, and is now disseminating, and has 
caused and is now causing the dissemination of false advertisements 
concerning his said products by the United States mails and by 
various other means in commerce, as commerce is defined in the 
Federal Trade Commission Act; and respondent has also dissemi- 
nated, and is now disseminating and has caused, and is now causing 
the dissemination of false advertisements concerning his said products 
by various means for the purpose of inducing and which are likely 
to induce, directly or indirectly, the purchase of his said products in 
commerce, as commerce is defined in the Federal Trade Commission 
Act. Among and typical of the false, misleading, and deceptive 
statements and representations contained in said false advertisements 
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disseminated and caused to be disseminated as hereinabove set forth, 
by the United States mails, by advertisements in newspapers and 
periodicals and by circulars, leaflets and other advertising literature 
are the following: 


With respect to the preparation “Bukets” 


Flush the kidneys as you would the bowels. Help nature eliminate excess 
acid and waste which can cause the irritation that wakes you up, frequent 
or scanty flow, * * * backache. 

Excess acids can cause the irritation resulting in getting up nights, fre- 
quent or scanty flow, * * * backache or leg pains. 

Rheumatic pains may result if kidneys do not regularly eliminate excess acid 
and, other wastes. 

Disturbed sleep may result if the kidneys do not regularly eliminate excess 
acid and other waste. 


With respect to the preparation “Sorbol-Quadruple”’ 


GOITRE 


MAKE THIS QUICK TEST 


Get a small bottle of Sorbol-Quadruple, a colorless liniment. For simple 
goitre apply twice daily. It is so pleasant and easy to use. Does not interfere 
with work or pleasure. Thousands have obtained relief. Get more information 
at most drug stores. 

Par. 3. Through the use of the foregoing statements and rep- 
resentations and other statements and representations similar thereto 
not specifically set out herein, the respondent represents directly or 
through inference that frequent and scanty flow of urine, rheumatic 
pains, backache, and leg pains are due to the presence in the body of 
excess acid and waste; that respondent’s preparation “Bukets” elimi- 
nates excess acid and waste from the body and thereby constitutes 
a cure or remedy for said ailments or conditions. Respondent also 
represents in the manner aforesaid that his preparation “Sorbol- 
Quadruple” constitutes a cure or remedy for simple goitre and pos- 
sesses substantial therapeutic value in the treatment of such condition; 
that said preparation is entirely safe and harmless. 

Par. 4. The foregoing representations are grossly exaggerated, false, 
and misleading. In truth and in fact, the conditions known as fre- 
quent and scanty flow of urine, rheumatic pains, backache, and leg 
pains are not usually or generally due to the presence in the body 
of excess acid or waste. Even in those cases in which such condi- 
tions may be due to the presence of excess acid or waste, the use of 
said preparation is of no substantial value in eliminating such excess 
acid or waste. Said preparation is not a cure or remedy for frequent 
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or scanty flow of urine, rheumatic pains, backache, or leg pains, nor 
does said preparation possess any substantial therapeutic value in the 
treatment of such conditions. In truth and in fact, said preparation 
possesses no therapeutic value in excess of that of a mild diuretic. 

Respondent’s preparation “Sorbol-Quadruple” does not constitute 
a cure or remedy for goitre of any kind, nor does it possess any substan- 
tial therapeutic value in the treatment of such condition. Said 
preparation is not, in all cases, safe or harmless, as it contains the drug 
potassium iodide in a quantity sufficient to cause in some instances 
injury to health if taken under the conditions prescribed in said 
advertisements or under such conditions as are customary or usual. 

The use of said preparation, as aforesaid, may be harmful to those 
having any form of goitre other than simple, colloid goitre and to 
those having tuberculosis in either the active or arrested stage. The 
hazard in cases of goitre is the tendency to convert a simple adenoma 
to a toxic adenoma. In cases of arrested tuberculosis, the tendency of 
potassium iodide is to dissolve the fibrous tissues about the healed 
lesions and thereby to reactivate the tubercular process. In cases of 
active tuberculosis, the tendency of potassium iodide is to prevent or 
retard the healing process. 

Par. 5. The advertisements disseminated by the respondent, as 
aforesaid, contain neither a statement to the effect that the preparation 
“Sorbol-Quadruple” should not be used by persons having goitre other 
than simple goitre or by persons having tuberculosis, nor a cautionary 
statement to the effect that said preparation should be used only as 
directed on the label thereof. Consequently, such advertisements con- 
stitute false advertisements in that they fail to reveal facts material 
in the light of the representations contained therein, and fail to reveal 
that the use of said preparation under the conditions prescribed in said 
advertisements, or under such conditions as are customary or usual, 
may result in injury to health. 

Par. 6. The use by the respondent of the foregoing false advertise- 
ments, disseminated as aforesaid, has had, and now has, the tendency 
and capacity to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
respondent’s preparations possess properties which they do not, in fact, 
possess, and that said preparation, “Sorbol-Quadruple” is safe and 
harmless, when such is not the fact. As a result of such erroneous and 
mistaken belief, engendered as herein set forth, the purchasing public 
has been induced to purchase, and has purchased substantial quantities 
of respondent’s preparations. 

Par. 7. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
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unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 30, 1940, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Charles Keller, an individual trading and doing business as Sorbol 
Co. and as Keller Co., charging him with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions: 
of said act. On November 18, 1940, respondent filed his answer, in 
which answer respondent admitted all the material allegations of fact. 
set forth in said complaint and waived all intervening procedure and 
further hearing as to said facts. Thereafter, the proceeding regularly 
came on for final hearing before the Commission on said complaint and 
the answer thereto, and the Commission having duly considered the 
matter and now being fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Charles Keller, is an individual, trad- 
ing and doing business as Sorbol Co. and as Keller Co., with his prin- 
cipal office and place of business in the city of Mechanicsburg, State 
of Ohio. Respondent is now, and for more than 2 years last past has 
been, engaged in the business of selling and distributing two medicinal 
preparations known as “Sorbol-Quadruple” and as “Bukets.” In the 
course and conduct of his business respondent causes said medicinal 
preparations, when sold, to be transported from his place of business 
in the State of Ohio to the purchasers thereof located in various other 
States of the United States and in the District of Columbia. Re- 
spondent maintains, and at all times herein mentioned has maintained, 
a course of trade in his said medicinal preparations in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business, the 
respondent has disseminated, and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements con- 
cerning his said products by the United States mails and by various 
other means in commerce, as commerce is defined in the Federal Trade: 
Commission Act; and respondent has also disseminated, and is now 
disseminating, and has caused, and is now causing the dissemination 
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of, false advertisements concerning his said products by various means 
tor the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of his said products in commerce, as com- 
merce is defined in the Federal Trade Commission Act. Among and 
typical of the false, misleading, and deceptive statements and repre- 
sentations contained in said false advertisements disseminated and 
caused to be disseminated as hereinabove set forth, by the United 
States mails, by advertisements in newspapers and periodicals and by 
circulars, leaflets, and other advertising literature are the following: 


With respect to the preparation “Bukets” 


Flush the kidneys as you would the bowels. Help nature eliminate excess 
acid and waste which can cause the irritation that wakes you up, frequent or 
scanty flow, * * * backache. 

Excess acids can cause the irritation resulting in getting up nights, frequent 
or scanty flow, * * * backache or leg pains. 

Rheumatic pains may result if kidneys do not regularly eliminate excess acid 
and other wastes. 

Disturbed sleep may result if the kidneys do not regularly eliminate excess 
acid and other waste. 


With respect to the preparation “Sorbol-Quadruple” 


GOITRH 
MAKE THIS QUICK TEST 


Get a small bottle of Sorbol-Quadruple, a colorless liniment. For simple 
goitre apply twice daily. It is so pleasant and easy to use. Does not interfere 
with work or pleasure. Thousands have obtained relief. Get more information 
at most drug stores. 

Par. 3. Through the use of the foregoing statements and representa- 
tions and other statements and representations similar thereto not 
specifically set out herein, the respondent represents, directly or 
through inference, that frequent and scanty flow of urine, rheumatic 
pains, backache, and leg pains are due to the presence in the body of 
excess acid and waste; that respondent’s preparation “Bukets” elimi- 
nates excess acid and waste from the body and thereby constitutes a 
cure or remedy for said ailments or conditions. Respondent also rep- 
yesents in the manner aforesaid that his preparaticn “Sorbol-Quad- 
ruple” constitutes a cure or remedy for simple goitre and possesses 
substantial therapeutic value in the treatment of such condition; that 
said preparation is entirely safe and harmless. 

Par. 4. The foregoing representations are grossly exaggerated, 
false and misleading. In truth and in fact, the condition known as 
frequent and scanty flow of urine, rheumatic pains, backache, and 
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leg pains are not usually or generally due to the presence in the body 
of excess acid or waste. Even in those cases in which such condi- 
tions may be due to the presence of excess acid or waste, the use of 
said preparation is of no substantial value in eliminating such excess 
acid or waste. Said preparation is not a cure or remedy for fre- 
quent or scanty flow of urine, rheumatic pains, backache, or leg pains, 
nor does said preparation possess any substantial therapeutic value 
in the treatment of such conditions. In truth and in fact, said prep- 
aration possesses no therapeutic value in excess of that of a mild 
diuretic. 

Respondent’s preparation “Sorbol-Quadruple” does not constitute 
a cure or remedy for goitre of any kind, nor does it possess any sub- 
stantial therapeutic value in the treatment of such condition. Said 
preparation is not, in all cases, safe or harmless, as it contains the 
drug potassium iodide in a quantity sufficient to cause in some in- 
stances injury to health if taken under the conditions prescribed in 
said advertisements or under such conditions as are customary or 
usual. 

The use of said preparation as aforesaid, may be harmful to those 
having any form of goitre other than simple, colloid goitre and to 
those having tuberculosis in either the active or arrested stage. The 
hazard in cases of goitre is the tendency to convert a simple adenoma 
to a toxic adenoma. In cases of arrested tuberculosis, the tendency 
of potassium iodide is to dissolve the fibrous tissues about the healed 
lesions and thereby to reactivate the tubercular process. In cases of 
active tuberculosis, the tendency of potassium iodide is to prevent or 
retard the healing process. 

Par. 5. The advertisements disseminated by the respondent, as 
aforesaid, contain neither a statement to the effect that the prepara- 
tion “Sorbol-Quadruple” should not be used by persons having goitre 
other than simple goitre or by persons having tuberculosis, nor a 
cautionary statement to the effect that said preparation should be 
used only as directed on the label thereof. Consequently, such ad- 
vertisements constitute false advertisements in that they fail to re- 
veal facts material in the light of the representations contained 
therein, and fail to reveal that the use of said preparation under 
the conditions prescribed in said advertisements, or under such con- 
ditions as are customary or usual, may result in injury to health. 

Par. 6. The use by respondent of the foregoing false advertise- 
ments, disseminated as aforesaid, has had, and now has, the tendency 
and capacity to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
respondent’s preparations possess properties which they do not, in 
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fact, possess, and that said preparation, “Sorbol-Quadruple” is safe 
and harmless, when such is not the fact. As a result of such errone- 
ous and mistaken belief, engendered as herein set forth, the pur- 
chasing public has been induced to purchase, and has purchased 
substantial quantities of respondent’s preparations. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public, and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the re- 
spondent in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint and states that he waives all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Charles Keller, individually, and 
trading as Sorbol Co. and as Keller Co., or trading under any other 
name, his representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, or distribution of his medicinal preparations designated “Sorbol- 
Quadruple” and “Bukets,” or any preparations of substantially similar 
composition or possessing substantially similar properties, whether 
sold under the same names or under any other names, do forthwith 
cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails, or (6) by any means in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
which advertisement represents, directly or through inference, that 
the conditions known as frequent and scanty flow of urine, rheumatic 
pains, backache or leg pains are usually or generally due to the presence 
in the body of excess acid or waste; that said preparation “Bukets” is of 
any substantial value in eliminating excess acid or waste from the body ; 
that said preparation “Bukets” constitutes a cure or remedy for fre- 
quent or scanty flow of urine, rheumatic pains, backache or leg pains, 
or that said preparation “Bukets” possesses any substantial therapeu- 
tic value in the treatment of such conditions; that said preparation 
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“Bukets” possesses any therapeutic value in excess of that of a mild di- 
uretic; that said preparation “Sorbol-Quadruple” constitutes a cure or 
remedy for goitre of any kind, or that it possesses any substantial thera- 
peutic value in the treatment of such condition; or which advertise- 
ment with respect to said preparation “Sorbol-Quadruple” fails to re- 
veal that said preparation should not be used by those who have tuber- 
culosis or any form of goitre other than simple goitre: Provided, how- 
ever, That such advertisement need contain only a statement that said - 
preparation should be used only as directed on the label thereof, when 
such label contains a warning to the effect that the preparation should 
not be used by those having tuberculosis or any form of goitre other 
than simple goitre. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, of said preparations, which 
advertisement contains any of the representations prohibited in para- 
graph 1 hereof; or which advertisement with respect to said prepara- 
tion “Sorbol-Quadruple” fails to reveal that said preparation should 
not be used by those having tuberculosis or any form of goitre other 
than simple goitre: Provided, however, That such advertisement need 
contain only a statement that said preparation should be used only as 
directed on the label thereof, when such label contains a warning to 
the effect that the preparation should not be used by those having 
tuberculosis or any form of goitre other than simple goitre. 

It is further ordered, That the respondent shall, within 10 days after 
service upon him of this order, file with the Commission an interim 
report in writing stating whether he intends to comply with this 
order, and, if so, the manner and form in which he intends to comply; 
and that within 60 days after the service upon him of this order, said 
respondent shall file with the Commission a report in writing setting 
forth in detail the manner and form in which he has complied with 
this order. 
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WALTER P. PHILLIPS, TRADING AS PHILLIPS CARD 
COMPANY 


‘COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4811. Complaint, Sept. 12, 1940—Decision, Dec. 13, 1940 


Where an individual engaged in interstate sale and distribution of Christmas 
cards, gift wrappings, and similar products; in advertising in newspapers 
and periodicals of general circulation, and in folders, pamphlets, and let- 
ters, employed by him in course and conduct of his said business in solicit- 
ing the sale ‘of his products, and agents to sell same— 

Made use of words “Sample Free,” and sent to those replying folder containing 
10 Christmas cards of various designs so marked with matter printed thereon 
as to be used as display samples, and, in addition “Supercraft” assortment 
of 21 Christmas cards not so marked, and suitable for use, together with 
invoice upon which was printed statement “Supercraft Assortment 21 Christ- 
mas Cards, Wholesale Price—50¢,” and featured words “Free Sample 
Offer,’ and ‘We will cancel this invoice,’ followed by statement that if 
recipient sold certain number of boxes of such assortments within 15 days 
after receipt of sample assortment this would be done and that, failing this, 
remittance must be sent or box returned; and, if so-called free sample offer 
was not accepted and 50 cents paid, or assortment returned, sent recipient 
letter to effect 50-cent charge would be cancelled upon placing of $3 order 
for additional samples to show prospects ; 

Facts being said statements, representations, and prices quoted as above set 
forth were deceptive, false, and misleading and those replying in response 
to such free-sample advertisement had not ordered of said individual mer- 
chandise sent out as above set forth, said twenty-one-card assortment was 
not given free but recipient was required to pay for return, or order specified 
number of boxes within 15 days, to comply with directions of said individual, 
and assortment of cards thus shipped to such persons was not in fact free 
or sample offer since consideration in either payment of money or rendering 
of services was required of person receiving merchandise before assortment 
became, without obligation, his property ; 

With effect, through use of term “free sample” or word “free” and import and 
implication therein of delivery of said cards as gift or gratuity, of deceiving 
members of the purchasing public and inducing them to believe that all of 
said samples were to be delivered without cost or condition, and, because 
of such belief thus engendered, to request the sending of such samples, and 
with consequence of thereby placing them under obligation to said indi- 
vidual which they did not anticipate or intend to assume, in responding 
to said advertisement and ordering such “free” samples, and with result, 
through acts and practices of said individual in advertising said so-called 
free samples, and shipment to those replying, as above described, of said 
invoiced articles, and without prior notice of terms and conditions upon 
which shipped and without shipment having been authorized, of unfairly 
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and deceptively imposing upon such members obligation either to pay for 
articles thus shipped or return same or perform services in payment, and 
of inducing many to pay for such merchandise in either money or services 
and of thereby increasing sale of said individual’s merchandise in commerce: 
Held, That such acts and practices, under the circumstances set forth, were all 

to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 

Mr. William L. Taggart for the Commission. 

Mr. J. C. MeManaway, of Clarksburg, W. Va., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Walter P. Phillips, 
individually and trading as Phillips Card Co., hereinafter referred 
to as respondent, has violated the provisions of said act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacraPH 1. Respondent, Walter P. Phillips, is an individual 
operating and doing business under the trade name Phillips Card 
Co., with his principal office and place of business now located at 
50 Hunt Street, Newton, Mass. Respondent formerly operated said 
business at 11 Beacon Street, Boston, Mass. 

Par. 2. Respondent is now, and for more than 8 years last past 
has been, engaged in the business of selling and distributing 
Christmas cards, gift wrappings, and similar products under the 
trade name Phillips Card Co. Said respondent now causes, and for 
more than 1 year last past has caused, his said products to be sold 
by mail order and otherwise through various advertising mediums 
and has caused the same, when sold, to be transported from his 
principal place of business in Newton, Mass., formerly Boston, 
Mass., to purchasers thereof located in various States of the United 
States other than the aforesaid State of Massachusetts, and in the 
District of Columbia. 

There is now, and has been during all the times hereinabove 
stated, a course of trade in said products so sold by respondent in 
commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of his business herein set out 
and described in paragraphs 1 and 2, respondent, in soliciting the 
sale of his aforesaid products, under pretense of soliciting agents for 
the sale of said products, and for the purpose of inducing the 
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purchasing public to buy said products, has circulated by mail 
certain statements and representations in advertisements published in 
newspapers and magazines having an interstate circulation, and in 
folders, pamphlets, and letters sent to purchasers and prospective 
purchasers through the mails, typical of which statements and 
representations, among others, are the following: 

Amazing quick cash! Show fast selling Christmas Card with name. Low 
as 50 for $1.00. 8 appealing assortments, 21 cards $1.00, “Supercraft” in box, 
pays 100% profit. Sample free. Phillips Card, 11 Beacon, Dept. 2, Boston, 
Mass. 

Take advantage of our liberal, below cost sample offer to secure your samples 
at special money-saving prices. 


Speciai sample offer 
E-X—T--N—D-E-D 


5 sample boxes only $1.75 
Postpaid Regular price $2.75 
Samples worth $4.60 retail 
Big sample outfits FREE 


SAVE MONEY 
Samples Worth $4.60 Retail 
For Only $1.75 Postpaid 


* * * 

Upon request for the free samples mentioned in said advertise- 
“ments, respondent sends a folder containing 10 Christmas cards of 
various designs, so marked with matter printed thereon as to be 
useless except as sample advertising matter. In addition thereto, 
however, he sends a “Supercraft” assortment of 21 Christmas cards, 
unmarked and suitable for use, together with an invoice upon which 
is imprinted the following statement: 

Supercraft Assortment 21 Christmas Cards. Wholesale price 50¢. 

Free Sample Offer. 

We Will Cancel This Invoice if you order 12 or more boxes of our Super- 
eraft 21 card assortment within 15 days after you receive the sample assort- 
ment. After 15 days, Since the sample box is sent you on approval your 
remittance must be sent to us or the box returned. 

If the “free sample” offer appearing on the face of the invoice is 
not accepted, and the 50 cents paid, and the “Supercraft” assortment 
is not returned, the proposed respondent follows up with a “dunning” 
letter and a proposition whereby the recipient can secure another 
“free sample box” of cards upon paynient of the 50 cents due for 
the “Supercraft” assortment and the placing of a $3 order for cards. 
He is also offered a “cash bonus certificate” for the full amount of 
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the order and advised that the offer expires within a time therein 
specified. 

Par. 4. In truth and in fact, the statements and representations 
and prices quoted pursuant thereto, hereinabove set out, are decep- 
tive, false, and misleading. Respondent has no order for, and the 
purported purchaser has not ordered, the merchandise sent out in 
the manner set forth hereinabove to members of the public who write 
in for respondent’s “free sample” Christmas cards. Said purported 
“free sample” Christmas cards are not given free and are only given 
upon condition of the purchase of other merchandise; said special 
price of $1.75 purported to be offered only to agents and only for a 
limited time for said 5 sample boxes of Christmas cards and wrap- 
pings represented to sell wholesale at $2.75 and to have a retail selling 
price value of $4.60 is not, in fact, a reduced or special price to agents 
only, for a limited period of time. Said price of $1.75, alleged to 
be a special price for an alleged limited period of time is, in fact, 
the usual, regular, and customary retail selling price of said 5-box 
combination Christmas cards and wrappings, and respondent has 
regularly and customarily sold said 5-box combination packages of 
Christmas cards and wrappings to all purchasers for a period of 
several years at said price. 

Par. 5. In truth and in fact, the “Supercraft” assortment of 21 
cards sent out by respondent on approval, as hereinbefore set-out, 
is not in fact “free” or a “free sample,” since a consideration, either 
the payment of money or the rendering of services, is required of the 
person receiving said merchandise. The advertisement by respondent 
of “free samples” or any other use of the word “free” or a similar 
expression in a manner purporting to be a gift or gratuity has a 
tendency and capacity to deceive members of the public and to induce 
them to believe that such samples are in fact free, and by reason of 
such belief, so engendered, to request the sending of such samples. 
Said members of the consuming public did not and do not. thereby 
anticipate or intend to obligate themselves either to pay for said 
merchandise or to perform services in lieu thereof or to return said 
merchandise. 

The shipment by respondent of said invoiced articles of merchan- 
dise to a customer or prospective customer without prior notice of 
the terms under which said articles are to be sent and without havine 
obtained permission to make such shipment, unfairly and deceptively 
imposes upon such customer or prospective customer a restraint 
either to pay for the goods so shipped or to return the same or to 
perform services in lieu thereof. 
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Furthermore, many of the individuals to whom the “Supercraft” 
assortment of 21 cards is sent by the respondent in the manner here- 
inabove set out have remitted to respondent the sum of 50 cents in 
accordance with the terms of the invoice. Respondent thereby is 
enabled to sell his products to many members of the general public 
and to receive his regular wholesale price therefor in cases where 
otherwise no sales would have been made. Respondent thereby re- 
ceives additional revenue and increases his sales to the general public 
by the use of the aforesaid deceptive practices. 

Par. 6. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 12th day of September 1940, 
issued, and on September 138, 1940, served, its complaint in this pro- 
ceeding, charging the respondent, Walter P. Phillips, an individual, 
trading as Phillips Card Co., with the use of unfair and deceptive — 
acts and practices in commerce in violation of the provisions of said 
act. Thereafter, a stipulation was entered into, whereby it was stipu- 
lated and agreed that a statement of facts, signed and executed by the 
respondent and by W. T. Kelley, Chief Counsel for the Federal Trade 
Commission, subject to the approval of the Commission, may be 
taken as the facts in this proceeding and in lieu of testimony in 
support of the charges stated in the complaint, or in opposition 
thereto, and that the said Commission may proceed upon said state- 
ment of facts to make its report, stating its findings as to the facts 
and its conclusion based thereon and enter its order disposing of the 
proceeding without the presentation of argument or the filing of 
briefs. Thereafter, this proceeding regularly came on for final hear- 
ing before the Commission on said complaint and stipulation, said 
stipulation having been approved, accepted, and filed; and the Com- 
mission, having duly considered the same and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest 
of the public and makes its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Walter P. Phillips, is an individual 
operating and doing business under the trade name Phillips Card 
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Co., with his principal office and place of business now located at 
50 Hunt Street, Newton, Mass. Respondent formerly operated said 
business at 11 Beacon Street, Boston, Mass. 

Par. 2. Respondent is now, and for 20 years last past has been, 
engaged in the business of selling and distributing Christmas cards, 
gift, wrappings, and stmilar products under the trade name Phillips 
Card Co. Said respondent causes said products, when sold, to be 
transported from his place of business in Massachusetts to the pur- 
chasers thereof located in various States of the United States other 
than the aforesaid State of Massachusetts and in the District of 
Columbia. 

Respondent maintains a course of trade in said products in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of his business, as described in 
paragraphs 1 and 2 hereof, respondent, in soliciting the sale of his 
aforesaid products and for the purpose of soliciting agents for the 
sale of said products, has circulated certain statements and repre- 
sentations in advertisements published in newspapers and magazines 
having a general circulation, and in folders, pamphlets, and letters 
sent to purchasers and prospective purchasers through the mails. 
Typical of such statements and representations are the following: 

Amazing quick cash! Show fast selling Christmas Card with name. Low 
as 50 for $1.00. 8 appealing assortments. 21 cards $1.00. “Supereraft” in 
box, pays 100% profit. Samples free. Phillips Card, 11 Beacon, Dept. 2, Bos- 
ton, Mass, 

Take advantage of our liberal, below cost sample offer to secure your sam- 
ples at special money-saving prices. 

SAVE MONEY 
Samples Worth $4.60 Retail 
For Only $1.75 Postpaid 
Special Sample Offer 
Only one sample offer to salesman 
1 Gift Wrappings Assortment__________ 60 
1 Everyday Assortment 60 
I ADK aba, INERTIA, Gate ee 60 
i Religious Assortment’ 222-325 225 .60 
1 Humorous Assortment 35 


Regular Wholesale Price 
Retailaselline= Price yas sss ee $4.60 
Costs You Only $1.75 Postpaid 


Under request for the “free samples” mentioned in said advertise- 
ments, respondent sends a folder containing 10 Christmas cards of 
various designs so marked with matter printed thereon as to be used 


PHILLIPS CARD CO. 145 
139 Findings 


as display samples. In addition thereto, however, he sends a “Super- 
craft” assortment of 21 Christmas cards, unmarked and suitable for 
use, together with an invoice upon which is imprinted the following 
statement: 


Supercraft Assortment 
21 Christmas Cards 
Wholesale Price—5d0¢ 


FREE SAMPLE OFFER 


WE WILL CANCEL THIS INVOICE 


it you order 12 or more Boxes of our Supercraft—21 Card Assortment within 
15 days after you receive the Sample Assortment. After 15 days, since the 
Sample Box is sent on approval, your remittance must be sent to us or the 
‘box returned. 

If the “free sample” offer appearing on the face of the invoice is 
not accepted and the 50 cents paid, and the “Supercraft” assortment 
is not returned, the respondent sends to the recipient of said so-called 
“free sample offer” a letter containing a further offer whereby the 50 
cents charge will be canceled upon the placing of a $3.00 order for 
additional samples to show to prospects. 

Par. 4. In truth and in fact, the statements, representations, and 
prices quoted pursuant thereto, hereinabove set out, insofar as the 
“Supercraft” assortment is concerned, are deceptive, false, and mislead- 
ing. Respondent has no order for, and the prospective purchaser has 
not ordered, the merchandise sent out, in the manner set forth above, to 
members of: the public who write in for respondent’s “free sample” 
Christmas cards. Said “Supercraft” assortment of 21 Christmas cards 
is not given free, but the recipient is required to pay for, return, or 
order 12 or more boxes of said assortment within 15 days to comply 
with respondent’s directions. The “Supercraft” assortment of 21 
cards shipped to persons requesting “free samples” in response to said 
advertisement of the respondent, as hereinabove set. out, is not in fact 
“free” or a “free sample,” since a consideration, either the payment of 
money or the rendering of services, is required of the person receiving 
said merchandise before said assortment becomes the property of the 
recipient without obligation to the respondent. 

The use by respondent of the term “free sample” or the word “free” 
in said advertisements, in the manner aforesaid, imports and implies 
the delivery of said cards as a gift or gratuity, and has the tendency 
and capacity to, and does, deceive members of the purchasing public 
and to induce them to believe that all of said samples are to be delivered 
without cost or condition, and, because of such erroneous belief so 
engendered, members of the purchasing public are induced to request 
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the sending of such samples and thereby are placed under an obligation 
to respondent which they did not anticipate or intend to assume when 
they responded to said advertisement and ordered the “free samples” 
advertised. 

Par. 5. The acts and practices of respondent in advertising said 
so-called “free samples” and the shipment by respondent to members 
of the public responding to such advertisement of said invoiced articles 
of merchandise without prior notice to such members of the public 
of the terms and conditions under which said articles are shipped and 
without having been authorized by such members of the public to make 
such shipments, unfairly and deceptively impose upon such members 
of the public an obligation either to pay for the articles of merchandise 
so shipped or to return the same or to perform services in payment 
therefor, and induce many members of the public to pay for said 
merchandise in money or services, thereby increasing the sales of 
respondent’s said merchandise in commerce between and among the 
several States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public, and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and a stipulation 
as to the facts entered into between the respondent herein and 
W. T. Kelley, Chief Counsel for the Commission, which provides, 
among other things, that without further evidence or other inter- 
vening procedure, the Commission may issue and serve upon the 
respondent herein findings as to the facts and conclusion based 
thereon and an order disposing of the proceeding, and the Commis- 
sion having made its findings as to the facts and conclusion that 
said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Walter P. Phillips, individu- 
ally and trading under the name Phillips Card Co. or any other 
name, his agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale, and distribution of Christmas cards, gift wrappings, and 
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similar products in commerce, as “commerce” is defined in ithe 
9 4 


Federal Trade Commission Act, do forthwith cease and desist from: 
Using the words “free,” or “free sample,” or any other word or 


words indicating a gift or gratuity, to designate, describe, or refer 
to merchandise delivered to members of the public which is not 
delivered without cost and unconditionally. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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HERMAN CHILTON, TRADING AS CHILTON GREETINGS 


COM 


COMPANY 


PLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4313. Complaint, Sept. 12, 1940—Decision, Dec. 13, 1940 


Where an individual engaged in interstate sale and distribution of greeting 


cards and Christmas wrapping materials; in advertising in various maga- 
zines and newspapers of national circulation, in course and conduct of his 
business and to induce purchase of his said cards and other merchandise 
by members of the general public— 


Made use of words “Samples Free,’ and sent to those requesting free samples 


mentioned a folder containing such samples and, in addition, a box of 
greeting cards, accompanied by an invoice upon which appeared among 
other things advice that such assortment “is sent to you on approval so 
you may get started taking orders at once,” and, under caption “Special 
free sample offer,’ statement ‘This memorandum bill will be cancelled 
if you return it to us with your order for 12 or more Blue Ribbon Christmas 
card assortments within 15 days from the time this bill is received,” and 
advice that if said additional assortments were not ordered within such 
time limit “We will appreciate your sending a remittance of 50 cents to pay 
for the box,’ and “if not wanted please return promptly and bill will be 
eancelled”; facts being said 21-card assortment sent by him on approval 
as above set-out was not in fact free or a free sample, since either 
payment of money or rendering of services was required of person receiving 
such merchandise ; 


With tendency and capacity to deceive members of public and induce them to 


believe that such samples were in fact free, and, by reason thereof, to 
request sending of samples in question, neither anticipating nor intending 
to obligate themselves either to pay for such merchandise or perform serv- 
ices in lieu thereof or return same, and with result, through shipment by 
said individual of such invoiced articles to customer or prospective customer 
without prior notice of terms under which they were to be sent, and without 
having obtained permission to make such shipment, of unfairly and decep- 
tively imposing constraint either to pay for goods thus shipped or return 
same, or perform services in lieu thereof, and with result further that 
many individuals remitted said 50 cents in accordance with terms of so- 
called memorandum bill of invoice, and such individual was thereby enabled 
to sell his products to many members of general public and receive his 
regular wholesale price therefor in cases where otherwise no sales would 
have been made, and thereby received additional revenue and increased his 
sales to general public through use of such deceptive practices, and members 
of publie, relying upon truth of his false and misleading representations, 
were induced thereby to and did buy large quantities and amounts of his 
said cards and other merchandise: 


CHILTON GREETINGS CO. 149 


148 Complaint 


Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. William L. Taggart for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Herman Chilton, 
an individual, trading as Chilton Greetings Co., hereinafter referred 
to as respondent, has violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrary 1. The respondent, Herman Chilton, is an individual 
trading under the firm name and style of Chilton Greetings Co., with 
his principal place of business at 147 Essex Street, Boston, Mass. He 
is now, and for several years last past has been, engaged in the busi- 
ness of selling and distributing greeting cards and Christmas wrap- 
ping materials. Respondent causes his said greeting cards and other 
merchandise, when sold, to be transported from his aforesaid place of 
business in the State of Massachusetts to purchasers thereof located 
in various other States of the United States. Respondent maintains, 
and at all times mentioned herein has maintained, a course of trade 
in said greeting cards and other merchandise in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of lis said business and for the pur- 
pose of inducing the purchase of said greeting cards and other mer- 
chandise by members of the general public respondent, by means of 
advertisements published in various magazines and newspapers of 
national circulation has made various false and misleading repre- 
sentations. Among and typical of such false and misleading rep- 
resentations are the following: 


Christmas Cards, 50 for $1.00 With Name, pest Yet. 

New! Sensational! Striking! Personal Christmas Cards with sender’s name 
inscribed. Low as 50 for $1. Just show samples—take orders. Big profits. 
Wide variety designs, prices. Also famous new 21 card “Blue Ribbon” Christmas 
Box Assortment, sells for $1—pays you '\0¢. Outstanding value. Many other 
fast sellers. No experience needed. Samples free. Chilton Greetings, 147—D 
Essex St., Boston, Mass. 

Newest Money Makers! Personal Christmas Cards with customer’s name 
imprinted. Sell Low as 50 for $1. Earn big money fast just showing gorgeous 
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new designs. Amazing values. Customers everywhere buy almost on sight. 
You get highest profits. Samples free. “Blue Ribbon” Box Wins Sales. 21 
lovely Christmas Folders of irresistible beauty, appeal and charm. Fastest 
seller out at $1 retail—you make 100% profit! Also 9 other Box Assortment 
leaders to boost earnings. Free Sample Offer! 

Upon request for the free samples mentioned in said advertisement, 
respondent sends a folder containing such samples, and in addition 
thereto sends a box of greeting cards accompanied by an invoice upon 
which is imprinted the following statement: 


This sample Blue Ribbon Christmas Folder Assortment is sent to you “on 
approval” so you may get started taking orders at once. 


Special Free Sample Offer. 


This memorandum bill will be cancelled if you return it to us with your first 
order for 12 or more Blue Ribbon Christmas Assortments within 15 days from the 
time this bill is received. This sample box will then be yours free. If you 
do not order 12 Blue Ribbon Christmas Assortments within the 15 day time 
limit, we will appreciate your sending a remittance of 50 cents to pay for the 
box. If not wanted, please return promptly and bill will be cancelled. 

Par. 3. In truth and in fact, the 21 card “Blue Ribbon” Christmas 
Box Assortment sent by respondent on approval as hereinbefore set 
out is not in fact “free” or a “free sample,” since a consideration, either 
the payment of money or the rendering of services, is required of the 
person receiving said merchandise. The advertisement by respondent 
of “free samples” or any other use of the word “free” or a similar 
expression in a manner purporting to be a gift or gratuity has a 
tendency and capacity to deceive members of the public and to induce 
them to believe that such samples are in fact free, and by reason of 
such belief, so engendered, to. request the sending of such samples. 
Said members of the consuming public did not and do not thereby 
anticipate or intend to obligate themselves either to pay for said mer- 
chandise or to perform services in lieu thereof or to return said mer- 
chandise. 

The shipment by respondent of said invoiced articles of merchandise 
to a customer or prospective customer without prior notice of the 
terms under which said articles are to be sent and without having 
obtained permission to make such shipment, unfairly and deceptively 
imposes upon such customer or prospective customer a constraint 
either to pay for the goods so shipped or to return the same or to 
perform services in lieu thereof. 

Furthermore, many of the individuals to whom the 21-card “Blue 
Ribbon” Christmas Box Assortment is sent by the respondent in the 
manner hereinabove set-out have remitted to respondent the sum of 
50 cents in accordance with the terms of the “memorandum bill” or 
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invoice. Respondent thereby is enabled to sell his products to many 
members of the general public and to receive his regular wholesale 
price therefor in cases where otherwise no sales would have been 
made. Respondent thereby receives additional revenue and increases 
his volume of sales to the general public by the use of the aforesaid 
deceptive practices. 

Par. 4. As a result of respondent’s false and misleading representa- 
tions, plans, and methods, as above set-out, members of the public, 
believing and relying on the truth of said representations, have been 
induced thereby to buy, and have bought, large quantities and amounts 
of respondent’s greeting cards and other merchandise. 

Par. 5. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpincs As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 12, 1940, issued and 
served its complaint in this proceeding upon respondent, Herman 
Chilton, an individual, trading as Chilton Greetings Co., charging 
him with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. On October 28, 1940, 
the respondent filed his answer, in which answer he admitted all the 
material allegations of fact set forth in said complaint, and waived 
all intervening procedure and further hearing as to said facts. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint and the answer thereto, and the 
Commission, having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and conclu- 
sion drawn therefrom. 


FINDINGS AS TO, THE FACTS 


Paracrapy 1. The respondent, Herman Chilton, is an individual 
trading under the firm name and style of Chilton Greetings Co., with 
his principal place of business at 147 Essex Street, Boston, Mass. He 
is now, and for several years last past has been, engaged in the busi- 
ness of selling and distributing greeting cards and Christmas wrap- 
ping materials. Respondent causes his said greeting cards and other 
merchandise, when sold, to be transported from his aforesaid place of 
business in the State of Massachusetts to purchasers thereof located in 


152 FEDERAL TRADE COMMISSION DECISIONS 


Findings BONES 


various other States of the United States. Respondent maintains, 
and at all times mentioned herein has maintained, a course of trade 
in said greeting cards and other merchandise in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of his said business and for the 
purpose of inducing the purchase of said greeting cards and other 
merchandise by members of the general public respondent, by means 
of advertisements published in various magazines and newspapers of 
national circulation has made various false and misleading representa- 
tions. Among and typical of such false and misleading representa- 
tions are the following: 

Christmas Cards, 50 for $1.00 with Name, Best Yet. 

New! Sensational! Striking! Personal Christmas Cards with sender’s 
name inscribed. Low as 50 for $1. Just show samples—take orders. Big 
profits. Wide variety designs, prices. Also famous new 21 card “Blue Ribbon” 
Christmas Box Assortment, sells for $1—pays you 50¢. Outstanding value. 
Many other fast sellers. No experience needed. Samples free. Chilton Greet- 
ings, 147-D Hssex St., Boston, Mass. 

Newest Money Makers! Personal Christmas Cards with customer’s name 
imprinted. Sell Low as 50 for $1. Earn big money fast just showing gorgeous 
new designs. Amazing values. Customers everywhere buy almost on sight. 
You get highest profits. Samples free. “Blue Ribbon’ Box Wins Sales. 21 
Lovely Christmas Folders of irresistible beauty, appeal and charm. Fastest 
Seller out at $1 retail—you make 100% profit! Also 9 other Box Assortment 
leaders to boost earnings. Free Sample Offer! 


Upon request for the free samples mentioned in said advertise- 
ment, respondent sends a folder containing such samples, and in addi- 
tion thereto sends a box of greeting cards accompanied by an invoice 
upon which is imprinted the following statement: 


This sample Blue Ribbon Christmas Folder Assortment is sent to you “on 
approval” so you may get started taking orders at once. 


Special Free Sample Offer. 


This memorandum bill will be cancelled if you return it to us with your 
first order for 12 or more Blue Ribbon Christmas Assortments within 15 days 
from the time this bill is received. “This Sample box will then be yours free. 
If you do not order 12 Blue Ribbon Christmas Assortments within the 15 day 
time limit, we will appreciate your sending a remittance of 50 cents to pay for 
the box. If not wanted, please return promptly and bill will be cancelled. 

Par. 3. In truth and in fact, the 21 card “Blue Ribbon” Christmas 
Box Assortment sent by respondent on approval as hereinbefore set 
out is not in fact “free” or a “free sample,” since a consideration, 
either the payment of money or the rendering of services, is required 
of the person receiving said merchandise. The advertisement by 
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respondent of “free samples” or any other use of the word “free” or 
a Similar expression in a manner purporting to be a gift or gratuity 
has a tendency and capacity to deceive members of the public and 
to induce them to believe that such samples are in fact free, and by 
reason of such belief, so engendered, to request the sending of such 
samples. Said members of the consuming public did not and do not 
thereby anticipate or intend to obligate themselves either to pay for 
said merchandise or to perform services in lieu thereof or to return 
said merchandise. 

The shipment by respondent of said invoiced articles of merchan- 
dise to a customer or prospective customer without prior notice of 
the terms under which said articles are to be sent and without having 
obtained permission to make such shipment, unfairly and deceptively 
imposes upon such customer or prospective customer a constraint 
either to pay for the goods so shipped or to return the same or to 
perform services in lieu thereof. 

Furthermore, many of the individuals to whom the 21-card “Blue 
Ribbon” Christmas Box Assortment is sent by the respondent in the 
manner hereinabove set out have remitted to respondent the sum of 
fifty cents in accordance with the terms of the “memorandum bill” 
or invoice. Respondent thereby is enabled to sell his products to 
many members of the general public and to receive his regular whole- 
sale price therefor in cases where otherwise no sales would have been 
made. Respondent thereby receives additional revenue and increases 
his volume of sales to the general public by the use of the aforesaid 
deceptive practices. 

Par. 4. Asa result of respondent’s false and misleading representa- 
tions, plans, and methods, as above set-out, members of the public, 
believing and relying on the truth of said representations, have been 
induced thereby to buy, and have bought, large quantities and amount 
of respondent’s greeting cards and other merchandise. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein 
found, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent, in which answer respondent admits all the material allegations 
of fact set forth in said complaint, and states that he waives all inter- 
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vening procedure and further hearing as to said facts, and the Commis- 
sion having made its findings as to the facts and conclusion that 
said respondent has violated the provisions of the Federal Trade 
Commission Act. _ 

It is ordered, That the respondent, Herman Chilton, individually 
and trading under the name Chilton Greetings Co., or any other name, 
his agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale 
and distribution of Christmas cards, gift wrappings, and similar 
products in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

Using the words “free,” or “free sample,” or any other word or 
words indicating a gift or gratuity, to designate, describe or refer 
to merchandise delivered to members of the public which is not 
delivered without cost and unconditionally. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with this order. 


CUP AND CONTAINER INSTITUTE, INC., ET AL. 155 


Syllabus 


In tHe Marrer or 


CUP AND CONTAINER INSTITUTE, INC., ET AL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4036. Complaint, Feb. 17, 1940—Decision, Dec. 14, 1940 


Where some 10 corporations and businesses, engaged in manufacture, as case 


might be, of paper drinking cups, paper food containers, ice cups, ice 
tubs and related products, and in interstate sale and distribution thereof 
to franchise distributors, wholesalers, jobbers, retailers, users, and other 
purchasers, and members then or thereafter and since 19385 of their 
Institute, or trade association, organized 2 years theretofore and during 
existence of the National Recovery Administration, and two other similarly 
engaged corporations which, while never members, cooperated with officers, 
directors, and members of such Institute and participated in some of 
the activities below set forth; constituting together dominant factors in 
paper drinking cup and paper food container industry and controlling 
more than 60 percent of the output and sale thereof, since 1988 in active 
and substantial competition with each other and with other members of 
the industry in the sale of their said products in commerce as aforesaid, 
and prior thereto and to adoption and use of acts, practices and methods 
below set-out, in active and substantial competition with each other and 
with other members of the industry in the sale of their said products 
in commerce as aforesaid, and which competition, but for such acts and 
practices, would have continued— 


Entered into, along with certain other cooperating manufacturers and their 


(a) 


‘(b) 


(c) 


aforesaid Institute, understandings and agreements, and carried out same 
through and by means of such Institute and various individuals, its 
officers, executive directors, and other directors; and thereby and as a 
result of and in pursuance of such various understandings and agree- 
ments thus entered and reached— 

Fixed and maintained in many instances uniform minimum prices for 
some of their aforesaid products, and filed with their said Institute their 
respective published price lists, discounts and terms of sale, and for 
more than a year subsequent to invalidation of said National Recovery 
Act in May 1935, notified such Institute of any deviation from their price 
lists by giving notice in writing five days prior to effective date thereof; 
Filed also with Institute sample copy of their franchise wholesaler, jobber, 
and user contract forms, and of their total individual dollar sales, and 
various other statistics pertaining to previous months’ operations and 
various other related past periodical operating statistics; 

Debated and thrashed out at Institute meetings question of general price 
increase by all members and as result thereof and acting through instru- 
mentality of said Institute and certain individuals, its general officers, 
agreed upon and established and rigidly adhered to general price increase 
of 15 percent on drinking and soda cups and certain dishes and food 
containers ; 
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(d) Issued Public Business Price Lists and Public Business Policy Sheets 
and sent out same in majority of cases to their so-called franchise dis- 
tributors who, along with wholesalers in some instances, acted as their 
agents in placing bids on Federal, State, county, and municipal business 
and quoting prices as set forth by their respective principals in accordance 
with the uniform minimum prices set forth in price lists above referred 
to, and through letters, bulletins, and sales instructions sent to their 
franchise distributors and wholesalers, emphasized and in effect required 
the quoting of the uniform and noncompetitive prices on Government bids 
which they had reached, and requested to be advised of any deviation 
from prices in question which might come to attention of such agents; 
and thereby brought about a uniformity in bidding including prices, dis- 
counts, and terms of sale in response to Government requests, and including 
therein such requests from the Procurement Division of the Treasury 
Department of the United States Government and large cities throughout 
the country; and 

(e) Maintained through their said Institute procedure governing introduction 
of a new product by any corporate member or other cooperating manufac- 
turer, and made use of procedure in question, maintained primarily to ascer- 
tain whether product did comply with various Governmental laws and 
regulations, to withhold sale and quotation of prices on new products until 
it had been classified into particular groups and its price furnished to 
Institute in advance of sale; and 

Where said Institute and aforesaid individuals, officers and directors thereof 
and acting aS the case might be as variously below set forth— 

(f) Entered into and carried out understanding, agreement, combination, or 
conspiracy among themselves and with others as hereinabove indicated, 
with intent and effect of restricting, restraining, monopolizing, or eliminating 
competition in sale in interstate commerce of such paper drinking cups and 
various other similar products as above set forth; and 

(g) Aided, abetted and encouraged and cooperated with Institute members in 
accomplishment of aforesaid objectives in acts and things above suggested, 
and through collecting from and disseminating among members and others in 
industry various information as to prices, terms and conditions of sale 
prior to publication date and in other respects: 

Held, That such acts and practices, under the circumstances set forth were all 
to the prejudice of the public and had a dangerous tendency to and actually 
did hinder and prevent price competition among said corporations and busi- 
nesses hereinbefore referred to in sale of such paper drinking cups, food con- 
tainers and other and similar products in commerce and placed in their hands 
power to control and enhance prices and unreasonably restrain trade and com- 
merce in products in question, and constituted unfair methods of competition. 


Mr. Morton Nesmith for the Commission. 
McKercher & Link, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it, by said act, the Federal 
Trade Commission having reason to believe that the parties named 
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in the caption hereof, and hereinafter described and referred to as 
respondents, have violated the provisions of said act and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrapu 1. Respondent Cup and Container Institute, Inc., is 
a nonprofit corporation organized and existing under and by virtue 
of the laws of the State of New York with its principal office and 
place of business at 2739 Graybar Building, 420 Lexington Avenue, 
in the city of New York, State of New York. Respondent Institute 
was organized on January 27, 1933, as a trade association for manu- 
facturers of paper drinking cups and paper food containers. 

Respondent, Dixie-Vortex Co. is a corporation organized and exist- 
ing under and by virtue of the laws of the State of Delaware with 
its principal offices and places of business located in the city of Chicago, 
State of Illinois, and the city of Easton, State of Pennsylvania. 

Respondent, Lily-Tulip Cup Corporation, is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
Delaware with its office and principal place of business at 122 East 
Forty-second Street, city of New York, State of New York. 

Respondent, Crystal Paper Service Corporation, is a corporation 
organized and existing under and by virtue of the laws of the State 
of California, with its principal office and place of business at 249 
North Reno Street, in the city of Los Angeles, State of California. 
This company is a subsidiary of the respondent Lily-Tulip Cup Cor- 
poration. 

Respondent, Herz Cup Co., 1s a division of Herz Manufacturing 
Corporation, a corporation organized, existing, and doing business 
under and by virtue of the laws of the State of New York with its 
principal office and place of business at 840 East 134th Street, in the 
city of New York, State of New York. 

Respondent, American Lace Paper Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Wisconsin with its principal office and place of business 
located at 4425 North Port Washington Avenue, in the city of Mil- 
waukee, State of Wisconsin. 

Respondent, Milwaukee Lace Paper Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Wisconsin, with its principal office and place of business 
at 1770 North Commerce Street, in the city of Milwaukee, State of 
Wisconsin. 

Respondent, Eagle Cup Corporation, is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 


322695™—41—VOL. 32——11 


158 FEDERAL TRADE COMMISSION DECISIONS 
Complaint a2 hae: 


State of New York with its principal office and place of business 
located at 152 Imlay Street, in the city of Brooklyn, State of New 
York. 

Respondent, The American Paper Goods Co., is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of New Jersey with its principal office and place of 
business located in the city of Kensington, State of Connecticut. 

Respondent, Logan Drinking Cup Co., is a division of the United 
States Envelope Co., a eioen organized, existing, and doing 
business under and by virtue of the laws of the State of Maine, 
with its principal offices and places of business in the cities of Spring- 
field and Worcester in the State of Massachusetts. 

The respondent, Sutherland Paper Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of 
the State of Michigan, with its principal office and place of business 
located in the city of Kalamazoo, State of Michigan. 

Respondent, Sealright Co., Inc., is a corporation and division of 
the Oswego Falls Corporation, a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
New York, with its office and principal place of business located 
in the city of Fulton, State of New York. 

Respondent, Cupples-Hesse Envelope and Lithographing Co., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Missouri, with its principal office 
and place of business located at 4189 King’s Highway, Memorial 
Boulevard, in the city of St. Louis, State of Missouri. 

The foregoing respondent corporations hereinafter referred to as cor- 
porate respondents, except respondent Cupples-Hesse Envelope and 
Lithographing Co., are now, or at some time since 1935 have been mem- 
bers of the respondent Cup and Container Institute, Inc., hereinafter 
referred to as respondent Institute. Cupples-Hesse Envelope and 
Lithographing Co. although not a member of said respondent 
Institute has cooperated with the officers, directors, and members 
thereof in the activities hereinafter set ferain. 

Respondent, Granville P. Rogers, named herein as an individual 
and as president and executive director of respondent Institute, has 
his principal office and place of business located at 2739 Graybar 
Building, 420 Lexington Avenue, in the city of New York, State of 
New York. 

Respondent, Dale H. Eckerman, named herein as an individual and 
as vice-president and director of said respondent Institute, has his 
principal office and place of business located at 2739 Graybar Build- 
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ing, 420 Lexington Avenue, in the city of New York, State of 
New York. 

Respondent, K. L. Stoler, named herein as an individual and as 
secretary and director of said respondent Institute, has his principal 
office and place of business located at 2739 Graybar Building, 420: 
Lexington Avenue, in the city of New York, State of New York. 

Respondent, Robert J. Kieckhefer, an individual named herein as 
a director of said respondent Institute has his principal office and 
place of business located at 4425 North Port Washington Avenue, 
in the city of Milwaukee, State of Wisconsin, the office of respondent 
American Lace Paper Co. 

Respondent, William S. Bacon, an individual named herein as a 
director of said respondent Institute, has his principal office and 
place of business located in the offices of the respondent Americar 
Paper Goods Co., in the city of Kensington, State of Connecticut. 

Respondent, Robert C. Fenner, an individual named herein as a 
director of said respondent Institute has his prinicpal office and place: 
of business located in the offices of the respondent Dixie—Vortex Co.,. 
in the city of Chicago, State of Illinois. 

Respondent, Alexander Herz, an individual named herein as a di- 
rector of said respondent Institute has his principal office and place 
of business located at the office of respondent Herz Cup Co., 840 East 
One Hundred and Thirty-fourth Street, in the city of New York, 
State of New York. 

Respondent, Henry Nias, is an individual named herein as a director 
of said respondent Institute and has his principal office and place of 
business located in the offices of the respondent Lily-Tulip Cup Cor- 
poration, at 122 East Forty-second Street in the city of New York,. 
State of New York. 

Respondent, E. W. Skinner, an individual named herein as a di- 
rector of said respondent Institute, has his principal office and place of 
business located in the offices of the respondent Sealright Co., Inc... 
in the city of Fulton, State of New York. 

Respondent, R. L. Allison, an individual named herein as a director’ 
of said respondent Institute has his principal office and place of busi- 
ness located in the offices of the respondent United States Envelope 
Co. (Logan Drinking Cup division), located in the city of Springfield, 
State of Massachusetts. 

Par. 2. All of the corporate respondents hereinbefore named are 
yanufacturers of one or more of the following products: Paper drink- 
ing cups, paper food containers, ice cups, ice tubs, and related products, 
hereinafter referred to as products. Each of said corporate respond- 
ents sells and distributes its said products to franchise distributors,. 


160 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 32h. Pe, 


wholesalers, jobbers, retailers, users, and other purchasers in the United 
States and causes said products, when sold, to be transported from its 
principal place of business as hereinbefore set out into and through the 
several States of the United States and the District of Columbia to such 
purchasers located at various points in the several States of the United 
States other than in the State of origin of such shipments and in the 
District of Columbia. 

Said corporate respondents maintain and at all times mentioned 
herein have maintained a course of trade in said paper drinking cups, 
paper food containers, ice cups, ice tubs, and related products sold and 
distributed by them in commerce between and among the various 
States of the United States and the District of Columbia. 

Prior to the adoption and use of the acts, practices and methods 
hereinafter alleged, these corporate respondents were in active and 
substantial competition with each other and with other members of the 
industry in the sale of their said products in commerce between and 
among the several States of the United States and in the District of 
Columbia and but for the acts and practices hereinafter alleged, such 
active and substantial competition would have continued. 

The corporate respondents have been at all times mentioned herein 
and now are the dominant factors in the paper drinking cup and 
paper food container industry and control more than 60 percent of 
the output and sale of said products. 

Par. 3. Beginning with the formation of the respondent Institute 
in January of 1933 and subsequent to May 27, 1935, said corporate 
respondents for the purpose of suppressing, preventing, and elimi- 
nating all price competition among themselves and with and among 
all persons, firms, and corporations engaged in the manufacture and 
sale of said products in the United States, entered into and have 
since carried out understandings, agreements, combinations, and con- 
spiracies through and by means of said respondent Institute, its 
aforesaid officers, executive director, and other directors by which 
understandings, agreements, combinations, and conspiracies they fixed 
and maintained uniform minimum prices for the aforesaid products. 

Par. 4. Pursuant to said understandings, agreements, combinations, 
and conspiracies and in furtherance of said corporate respondents 
acting through said respondent Institute, its officers, executive direc- 
tor, and other directors, have done and performed the following acts 
and things: 

1. Agreed to fix and maintain and have fixed and, maintained mini- 
mum prices at which their products are to be sold by said corporate 
respondents to the purchasers thereof. 
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2. Agreed upon and adhered to a schedule of minimum prices and 
uniform discounts, terms and conditions of sale, including maximum 
discounts and classification of customers applicable to the sale of said 
products by said corporate respondents. 

3. Agreed to maintain and have maintained identical price lists on 
comparable products. 

4, Agreed to change and have changed simultaneously the prices at 
which comparable products are to be sold in the United States. 

5. Agreed to file and have filed with respondent Institute a sched- 
ule of prices including discounts and the terms and conditions of all 
sales at which said respondent corporations will and do sell said 
products. 

6. Agreed that they would not deviate and have not deviated from 
their said prices, discounts, and terms and conditions of sale filed 
with respondent Institute. 

7. Agreed to notify and have notified respondent Institute of any 
deviations from said price lists by anyone. 

8. Agreed to publish and issued to their franchised distributors, 
wholesalers, and jobbers Public Business Price Lists and Public Busi- 
ness Policy Sheets in which the prices and terms of sale are uniform 
as among them as comparable products. 

9. Agreed to maintain and do maintain a procedure for the intro- 
duction of new products by any member respondent or other manu- 
facturer cooperating with said respondent Institute whereby, among 
other things, the prices and terms of sale at which such product is to 
be sold are furnished to said respondent Institute in advance of sale 
or offering for sale. 

10. Offered uniform and identical bids on comparable products 
either directly or through their distributor agents to municipal, State, 
or Federal purchasing departments. 

1i. Employed and now employ other methods, means, and practices 
designed and intended to further and which have furthered the carry- 
ing out of said agreements, understandings, combinations, and 
conspiracies. 

Par. 5. In order to better effectuate the aforementioned understand- 
ings, agreements, combinations, and conspiracies said corporate re- 
spondents and those manufacturers cooperating with said Institute 
have: 

1. Agreed upon a division of the products of the industry into nine 
different groups and classified their respective products falling within 
each group. 

2. Filed with the Institute daily, weekly, monthly, or periodic sta- 
tistics, including, among other things, contracts, invoices, and gross 
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or net sales in both dollars and in units for the previous month’s 
operations. 

~ Par. 6. Respondent Institute through its president and executive 
director, Granville P. Rogers, and its vice-president, Dale H. Ecker- 
man, respondents herein, has so supervised the activities of the cor- 
porate respondents and those manufacturers who cooperate with said 
Institute, by collecting from and disseminating among them informa- 
tion as to prices, discounts, terms and conditions of sale and other 
information used and useful in carrying out said understandings, and 
agreements, that as a result thereof, adherence to such agreed prices 
and terms of sale has been secured. 

Par. 7. Each of said corporate respondents and those manufacturers 
cooperating with said Institute acted in concert and cooperation with 
‘one or more of the other respondents and with respondent Institute in 
doing and performing the acts and things hereinabove alleged in fur- 
therance of said undertakings, understandings, and agreements, and 
in concert and cooperation with each other in the doings of the acts 
and things hereinbefore alleged. 

Par. 8. Said agreements, combinations, understandings, and con- 
spiracies, and the things done thereunder and pursuant thereto and 
in furtherance of the purposes thereof, as hereinbefore alleged, have 
had and do have the effect of unduly and unlawfully restricting and 
restraining trade in commerce in said products between and among 
the several States of the United States and in the District of Colum- 
bia; of artificially enhancing prices to the consuming public and main- 
taining prices at artificial levels, and have otherwise deprived the 
public of the benefits that would flow from normal competition among 
and between the member respondents and those cooperating with them 
and said Institute; of eliminating competition, with the tendency and 
capacity of creating a monopoly in the sale of said products in said 
commerce in the member respondents and those cooperating with them 
and said Institute, and are all to the injury of the public and of com- 
petitors of said respondents and constitute unfair methods of com- 
petition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Rerort, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 17th day of February 1940, 
issued and subsequently served its complaint in this proceeding upon 
the said respondents Cup & Container Institute, Inc., a corporation, 
its officers, Granville P. Rogers, president and executive director; Dale 
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H. Eckerman, vice-president, K. L. Stoler, secretary; and Robert 
J. Kieckhefer, William S. Bacon, Robert C. Fenner, Alexander Herz, 
Henry Nias, E. W. Skinner and R. L. Allison, its directors, and Dixie- 
Vortex Co., a corporation ; Lily-Tulip Cup Corporation, a corporation; 
Crystal Paper Service Corporation, a corporation; Herz Cup Co., a 
Division of Herz Manufacturing Corporation, a corporation; oder 
can Lace Paper Co., a corporation; Mibkanikes Lace Paper Co., a cor- 
portation ; Eagle Cup Corpor ations a corporation; the American Pape 
‘Goods Co., a corporation; Logan Drinking Cup Co., a Division of the 
United States Envelope Co., a corporation; Sutherland Paper Co., 
a corporation; Sealright Co., Inc., a corporation and Division of 
Oswego Falls Corporation, a corporation; Cupples-Hesse Envelope 
and Lithographing Co., a corporation; charging them with the use 
of unfair methods of competition in commerce in violation of said act. 
On the Ist day of April 1940, the respondents filed their answer in this 
proceeding. Thereafter, a stipulation was entered into whereby it 
was stipulated and agreed that a statement of facts signed and executed 
by the respondents and their counsel, McKercher & Link, and W. T. 
Kelley, chief counsel for Federal Trade Commission, subject to the 
approval of the Commission, may be taken as the facts in this pro- 
ceeding and in lieu of testimony in support of the charges stated in the 
complaint, or in opposition thereto, and that the said Commission 
may proceed upon said statement of facts to make its report stating 
its findings as to the facts and its conclusion based thereon and enter 
its order disposing of the proceeding without the presentation of argu- 
ment or the filing of briefs. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on said complaint, 
answer, and stipulation, said stipulation having been approved, ac- 
cepted, and filed, and the Commission having duly considered the same 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Cup and Container Institute, Inc., is a 
nonprofit corporation organized and existing under and by virtue of 
the laws of the State of New York with its principal office and place 
of business at 420 Lexington Avenue, in the city of New York, State 
of New York. Respondent Institute was organized on January 27, 
1933, as a trade association for manufacturers of paper drinking cups 
and paper food containers. 
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Respondent, Dixie- Vortex Co., is a corporation organized and exist- 
ing under and by virtue of the laws of the State of Delaware with its 
principal offices and places of business located in the city of Chicago, 
State of Illinois, and the city of Easton, State of Pennsylvania. 

Respondent, Lily-Tulip Cup Corporation, is a corporation organized 
and existing under and by virtue of the laws of the State of Delaware 
with its office and principal place of business at 122 East Forty-second 
Street, city of New York, State of New York. 

Respondent, Crystal Paper Service Corporation. is a corporation’ 
organized and existing under and by virtue of the laws of the State of 
California, with its principal office and place of business at 3050 East 
Eleventh Street, in the city of Los Angeles, State of California. This 
company is a subsidiary of the respondent Lily-Tulip Cup 
Corporation. 

Respondent, Herz Cup Co., is a division of Herz Manufacturing 
Corporation, a corporation organized, existing, and doing business 
under and by virtue of the laws of the State of New York with its 
principal office and place of business at 840 East One Hundred and 
Thirty-fourth Street, in the city of New York, State of New York. 

Respondent, American Lace Paper Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Wisconsin with its principal office and place of business 
located at 4425 North Port Washington Avenue, in the city of 
Milwaukee, State of Wisconsin. 

Respondent, Milwaukee Lace Paper Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Wisconsin, with its principal office and place of business at 
1306 East Minicke Avenue, in the city of Milwaukee, State of 
Wisconsin. 

Respondent, Eagle Cup Corporation, is a corperation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York with its principal office and place of business 
located at 152 Imlay Street, in the city of Brooklyn, State of New 
York. 

Respondent, The American Paper Goods Co., is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of New Jersey with its principal office and place of 
business located in the city of Kensington, State of Connecticut. 

Respondent, Logan Drinking Cup Co., is a division of the United 
States Envelope Co., a corporation organized, existing, and doing 
business under and by virtue of the laws of the State of Maine with 
its principal offices and places of business in the cities of Springfield 
and Worcester in the State of Massachusetts. 
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The respondent, Sutherland Paper Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Michigan with its principal office and place of business located 
in the city of Kalamazoo, State of Michigan. 

Respondent, Sealright Co., Inc., is a corporation and division of the 
Oswego Falls Corporation, a corporation organized, existing, and do- 
ing business under and by virtue of the laws of the State of New York 
with its office and principal place of business located in the city of 
Fulton, State of New York. 

Respondent, Cupples-Hesse Envelope and Lithographing Co., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Missouri, with its principal office and 
place of business located at 4189 Kingshighway, in the City of St. 
Louis, State of Missouri. 

The fore-going respondent corporations, except respondent Cupples- 
Hesse Envelope and Lithographing Co., are now, or at some time since 
1935, have been members of the respondent Cup & Container Institute, 
Inc. The Cupples-Hesse Envelope and Lithographing Co., although 
not a member of said respondent Institute, has cooperated with the 
officers, directors, and members thereof and has participated in some 
of the activities hereinafter set forth. All of said respondent cor- 
porations will hereinafter be referred to as corporate respondents. 
The respondent Cup & Container Institute, Inc., will hereinafter be 
referred to as respondent Institute. 

Resvondent, Granville P. Rogers, named herein as an individual 
and as president and executive director of respondent Institute has 
his principal office and place of business located at 420 Lexington 
Avenue, in the city of New York, State of New York. 

Respondent, Dale H. Eckerman, named herein as an individual and 
as vice-president and director of said respondent Institute has his prin- 
cipal office and place of business located at 420 Lexington Avenue, in 
the city of New York, State of New York. 

Respondent, K. L. Stoler, named herein as an individual and as 
secretary and director of said respondent Institute has her principal 
office and place of business located at 420 Lexington Avenue, in the 
city of New York, State of New York. 

Respondent, Robert J. Kieckhefer, an individual named herein as 
a director of said respondent Institute, has his principal office and 
place of business located at 4425 North Port Washington Avenue, in 
the city of Milwaukee, State of Wisconsin, the office of respondent 
American Lace Paper Co. 

Respondent, William S. Bacon, an individual named herein as a 
director of said respondent Institute, has his principal office and place 
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of business located in the offices of the respondent American Paper 
Goods Co., in the city of Kensington, State of Connecticut. 

Respondent, Robert C. Fenner, an individual named herein as a 
director of said respondent Institute, resides at 52 Church Street, 
Evanston, Ill. This respondent has, however, not been actively asso- 
ciated with the Institute, having resigned such position more than 
one year prior to the execution of this stipulation. 

Respondent, Alexander Herz, a former director of respondent In- 
stitute is now deceased. 

Respondent, Henry Nias, is an individual named herein as a direc- 
tor of said respondent Institute and has his principal office and place 
of business located in the offices of the respondent Lily-Tulip Cup 
Corporation at 122 East Forty-second Street, in the city of New 
York, State of New York. 

Respondent, E. W. Skinner, an individual named herein as a direc- 
tor of said respondent Institute, has his principal office and place of 
business located in the offices of the respondent Sealright Co., Inc., 
in the city of Fulton, State of New York. 

Respondent, R. L. Allison, an individual named herein as a director 
of respondent Institute, has his principal office and place of business 
located in the offices of the respondent United States Envelope Co. 
(Logan Drinking Cup Division), located in the city of Springfield, 
State of Massachusetts. 

Par. 2. All of the corporate respondents hereinbefore named are 
manufacturers of one or more of the following products: Paper drink- 
ing cups, paper food contaimers, ice cups, ice tubs, and related prod- 
ucts, hereinafter referred to as products. Each of said corporate 
respondents sells and distributes its said products to one or more of 
the following franchise distributors, wholesalers, jobbers, retailers, 
users, and other purchasers in the United States and causes said 
products, when sold, to be transported from its principal place of 
business as hereinbefore set-out into and through the several States 
of the United States and in the District of Columbia to such pur- 
chasers located at various points in the several States of the United 
States other than in the State of origin of such shipments and in 
the District of Columbia. 

Said corporate respondents maintain and at all times mentioned 
herein have maintained a course of trade in said paper drinking cups, 
paper food containers, ice cups, ice tubs, and related products sold 
and distributed by them in commerce between and among the various 
States of the United States and in the District of Columbia. 

Prior to the adoption and use of the acts, practices, and methods 
hereinafter set-out, these corporate respondents were in active and 
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substantial competition with each other and with other members 
of the industry in the sale of their said products in commerce between 
and among the several States of the United States and in the District 
of Columbia, and but for the acts and practices hereinafter set-out, 
such active and substantial competition would have continued. 

Since the year 1938 said corporate respondents have actively com- 
peted with each other and with other members of the industry in 
the sale of their products in commerce in and among the several 
States. 

The corporate respondents have been at all times mentioned herein 
and now are the dominant factors in the paper drinking cup and 
paper food container industry and control more than 60 percent of 
the output and sale of said products. 

Par. 3. The respondent Institute was organized in January of 1938, 
and during the existence of the National Recovery Administration 
and subsequent to May 27, 1935, said corporate respondents and cer- 
tain other manufacturers, cooperating with them and the respondent 
Institute entered into and have since carried out understandings and 
agreements, through and by means of said respondent Institute, its 
aforesaid officers, executive directors and other directors, by which 
understandings and agreements they fixed and maintained in many 
instances uniform minimum prices for some of the aforesaid prod- 
ucts, and specifically : 

Pursuant to agreement all of the corporate respondents have filed 
and now file with the respondent Institute their respective published 
price lists, discounts, and terms of sale, and for more than a year 
subsequent to the invalidation of the National Recovery Act in May 
1935, they notified the respondent Institute of any deviation from 
their price lists by giving notice in writing five days prior to the 
effective date of such deviation. Since 1937 said corporate respond- 
ents have not notified the respondent Institute of deviations from 
their price lists. Pursuant to agreement, said corporate respondents 
also have filed and now file with the respondent Institute sample 
copies of their franchise, wholesaler, jobber, and user contract forms, 
and most of said corporate respondents file with respondent Institute 
their total individual dollar sales, except the respondent Cupples- 
Hesse Envelope and Lithographing Co., for the purpose of assessing 
dues and advising the members of the industry of the total dollar 
sales of the industry; also file with the Institute copies of invoices 
and other statistics. The respondent Institute maintains a bureau 
for the purpose of collecting and disseminating information of past 
volume, consumption, and other pertinent information concerning 
the industry. 
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Through custom in the trade and through action of the respondent 
Institute, all of the products in the paper drinking cup and paper 
food container industry have been classified into nine principal and 
distinct groups, primarily based upon the use to which the product 
is put, as follows: 


Group 1. Drinking Cups—Cone and wedge shaped; also sampling and com- 
munion cups; Sizes, 5-oz. capacity or less. 

"Group 2. Drinking Cups—Flat bottom, pleated and two-piece; also sampling 
and communion cups, penny vendor and cocktail cups; Sizes, 5-oz. capacity or 
less. 

Group 3. Soda Cups—Cone and flat bottom, pleated and two-piece; with or 
without seats for lids; Sizes 5-oz. to 18-0z.* 

Sundae Dishes—Cone and flat bottcm, pleated and two-piece; also chile bowls, 
beer cups, ete. Sizes, 4-0z. to 16-0z. capacity. 

Group 4. Light Duty Food Containers (Single Wrap)—Flat bottom, pleated 
and. two-piece; and cone and wedge-shaped ice cream cups; Sizes, *4-0Z. to 32-02. 
capacity. (Does not include hot drink cups.) 

Group 5. Heavy Duty Food Oontainers (Double Wrap and including some 
types of Single Wrap)—Flat Bottom one-piece and two-piece; hot drink cups, 
molded containers and heavy duty containers, including double wrap and also 
single wrap heavier than the Industry standards for Groups 3 and 4 products; 
Sizes, quarts and smaller in capacity. 

Group 6. Resale Packages—Includes packages of all items packed for sale 
through retailers to ultimate consumer, such as drinking cups, soda cups, sundae 
dishes, hot drink cups, cocktail cups and souffle cups. 

Type A—‘Full Margin’? Packages. 

Type B—‘High Consumer-Value”’ Packages. 

Group 7. Souffle Cups or Ramekins—Flat bottom pleated; all sizes, whether 
white, colored, tinted, stock printed or fancy; includes souffles with or without 
seats for lids. 

Group 8. Water Ice Cups—Cone and wedge shaped; flat bottom, pleated and 
two-piece; designed primarily for water ice purposes; Sizes 1, 2, 8, 4, and 5-oz. 
capacity. 

Group 9. Tubs—Double Wrap Tubs or Containers—Sizes over 1 quart to 11% 
lbs. in capacity. 


On June 28, 24, and 25, 1937, representatives of the corporate re- 
spondents other than Cupples-Hesse Envelope and Lithographing Co., 
met in New York at a meeting of the respondent Institute, which meet- 
ing was attended by respondents, Granville P. Rodgers and Dale H. 
Eckerman, at which, among other things, a general price increase 
among the corporate respondents was discussed. On June 25, 1937, a 
- general price increase by all corporate respondents was proposed, but 
met considerable opposition from the Group 4-B manufacturers. 
This opposition was based upon the fact that there had just been an in- 


*The 5-0z. drinking cup, because of consumer use, is classified in both Groups 2 and 3. 
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crease in that group and they did not feel that the prices should be 
again raised at that time. The prices for Group 4-A (single wrap 
cups) could not be raised unless the prices for Group 4-B (double 
wrap cups) were raised a like amount. Otherwise the 4-A Group 
would cost more than the 4-B Group. The discussion continued both 
pro and con for several hours, and it was finally agreed that the prices 
on Group 1 (wedged-shaped water cups), Group 2 (office water cups), 
Group 38 (soda cups with covers or lids or with grooves for disk lids), 
and Group 5 cups be increased 15 percent. 

Whereupon a telegram was put together by representatives or sales 
managers of the corporate respondents other than the respondents, 
Sealright Co., Inc., and Cupples-Hesse Envelope and Lithographing 
Co., who did not manufacture or sell the products to which the said 
telegram applied, piece by piece, and at 3 o’clock in the afternoon the 
following telegram was agreed upon: 


ALL PRICES IN GROUP ONE TWO THREE AND FIVE ARE WITHDRAWN IMMEDIATELY 
AND ONLY ORDERS POSTMARKED PRIOR TO MIDNIGHT JUNE TWENTY FIFTH WILL BE 
ACCEPTED AT OLD LEVEL STOP NEW PRICE LIST WILL BE MAILED IN ABOUT TEN DAYS STOP 
TO PREVENT THE STOPPING OF BOOKING ORDERS WE WILL ACCEPT ORDERS BY ADDING 
FIFTEEN PERCENT TO PRESENT PRICES WITH AGREEMENT THAT IF LATER PUBLISHED 
PRICH IS LOWER THAN OLD PRICE PLUS FIFTEEN PERCENT INVOICES WILL BE ADJUSTED 
TO NEW PUBLISHED PRICE LEVEL. 


Then all the sales managers of the corporate respondents, other than the 
Sealright Co., Inc. and Cupples-Hess Envelope and Lithographing Co., 
rewrote this telegram in some slight degree, carrying the full sense as 
set forth above, and transmitted it to their respective offices so that 
telegrams could be sent to all jobbers, distributors, and regular custom- 
ers that same night. Typical of such telegrams are the following from 
corporate respondents, Dixie-Vortex Co., Logan Drinking Cup Co., 
and American Paper Goods Co,, to their respective distributors, job- 
bers, and customers: 
POSTAL TELEGRAPH 
ER148 G57 NL 
PID Easton Penn Jun 25 1937 

V. A. Dirvin 


Paper Manufacturers Co. Inc. 
Fifth & Willow Sts. Phila. 


Prices are withdrawn immediately on all items in groups one two three and 
five stop orders postmarked June twenty fifth or before are being honored at 
present prices stop pending release of new schedules in about ten days orders. 
will be honored at prices fifteen percent above present prices subject to adjust- 
ment to new schedules when issued. 

DIXIE VORTEX COMPANY. 


170 FEDERAL TRADE COMMISSION DECISIONS 
Findings AYA Ne Sts 


WESTERN UNION TELEGRAPH 
1937 Jun 26 
PM 975 NUL—Worcester Mass. June 25 
Paper Manufacturers Co. Ine. 
Fifth & Willow Sts. 


All prices on Ajax and Aero Cups are withdrawn immediately and only orders 
post marked prior to midnight June 25 will be accepted at old prices stop new 
price lists will be mailed in about 10 days stop Orders will be accepted by 
adding fifteen percent to present prices with the understanding that if our new 
published prices are lower than old prices plus fifteen percent invoices will be 
adjusted to new published price level. 

LOGAN DRINKING CUP DIV. 


WESTERN UNION 

1937 June 26 A. M. 4:14 
Geo W Millar 
NYC 


All prices in groups one two and three round cups withdrawn immediately stop 
orders postmarked June 25th will be accepted at old prices stop new price lists 
with approximate fifteen percent increase will be mailed promptly stop orders 
received in meantime will be priced at this approximate schedule and if any 
later published list is lower proper adjustment will be made to the published 
list. 

THE AMERICAN PAPER GOODS CO. 


This general price increase of 15 percent was not only put into 
effect by the corporate respondents, through and by means of said 
respondent Institute, but was rigidly adhered to by all of such corpo- 
rate respondents in a majority of instances. The corporate respond- 
ents Sealright Co., Inc. and Cupples-Hesse Envelope and Litho- 
graphing Co., and the individual respondent, E. W. Skinner, did not 
manufacture and sell the products to which such increased price 
applied and did not participate in such activity. 

Most of corporate respondents distribute their products through 
what is known as franchise distributors. Such franchise distributor 
can be described as a quantity purchaser of said products, who resells 
them to other wholesalers, jobbers, retailers, or users and does not 
purchase such products for his, its, or their own use. In most in- 
stances, in order to obtain a franchise distributor classification, it 
is necessary to purchase in one shipment a minimum of 500,000 drink- 
ing cups. This minimum purchase entitled such franchise distributors 
to this classification and fill-in privileges for a period of 6 months 
from the date of such purchase. At the end of this period, should 
the franchise distributor not reclassify by again purchasing the mini- 
mum of 500,000 drinking cups, he, they, or it revert to what is 
known as a wholesaler classification. If such franchise distributor 
does reclassify in the above manner, such reclassification entitles him, 
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‘them, or it to the franchise distributor status for another period 
of 6 months. 

Each corporate respondent issues a Public Business Price List and 
a Public Business Policy Sheet. These lists are sent, in the majority 
of cases, to franchise distributors. In placing bids on Federal, State, 
county, or municipal business, all franchise distributors, and in some 
instances wholesalers, act as agents for the corporate respondents in 
quoting prices as set forth by their respective principals, in accord- 
ance with the price lists, above described. These price lists are 
identical, or substantially so, among all the corporate respondents 
and constitute the franchise distributor price. Such price is the 
lowest individual price at which the members of the Industry sell 
their products. If the franchise distributors or wholesalers file a 
lower price on Federal, State, county, or municipal business, they 
would be selling at a loss. If they do file, in accordance with the 
prices quoted by their respective principals, they receive, if they 
have been successful in obtaining the bid, a commission of 714 percent 
for their efforts, but in actual practice the manufacturers usually 
accept the business at the prices quoted by the franchise distribu- 
tors without any deduction from the 714 percent. As a result, in 
the majority of cases uniform and identical prices are quoted to 
Federal, State, county, and municipal governments, and likewise there 
is no price competition, as distinguished from promotional and service 
competition, between franchise distributors or wholesaiers in many 
instances for this business. 

The city of New York requested bids on paper drinking and medic- 
inal cups, which bids were opened on November 25, 1936. Upon 
the opening of these bids it was found that 27 out of 28 bidders 
had quoted identical prices. The one remaining bidder who quoted 
a lower price withdrew his bid and stated as his reason therefor that 
he had made an error in the submission thereof. Corporate respond- 
ents Herz Cup Company, Dixie-Vortex Company and American Lace 
Paper Company and franchise distributors constituted all of the 
bidders on this occasion. 

The city of Philadelphia, Pa., on January 12, 1937, received from 
corporate respondent, Dixie-Vortex Co. and four franchise distribu- 
tors, bids which were identical in price, discount, and terms of sale. 
Likewise, the city of Milwaukee, Wis., on May 15, 1936, received 
identical bids from corporate respondent American Lace Paper Com- 
pany and four franchise distributors; on July 21, 1937, the city of 
Los Angeles, Calif., received identical bids from four franchise dis- 
tributors; and on July 1, 1936, the city of San Francisco, Calif., 
received identical bids from 13 franchise distributors. 
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The Procurement Division of the Treasury Department of the 
United States Government requested bids for drinking cups, which 
bids were to have been opened at 10:00 a. m., October 19, 1937, and 
which upon the opening thereof showed that from 17 bidders the price, 
discount and terms of sale quoted were identical. Corporate re- 
spondents American Lace Paper Co., Herz Cup Co., and Lily-Tulip 
Cup Corporation and 13 franchise distributors constituted all of the 
bidders on this occasion. 

Among and typical of excerpts from letters, bulletins and sales 
instructions from some of the corporate respondents to their franchise 
distributors and wholesalers are the following: 


The following prices are for use in Governmental bids, whether federal, State, 
or local. These prices should be in line with those offered by our principal 
competitors. 

* * * a * * * 

As a franchise distributor you are asked to cooperate in the observance of 
three schedules, which are as follows: For Group 2—No. 300—ID, government 
bids; No. 300—IC, user contract; and No. 300—IA, jobber single delivery. These 
several schedules are enclosed for your convenience although you may have 
already received copies of them. 

* * * * * * * 


Inasmuch as we are securing the cooperation of other manufacturers and 
distributors in stabilizing federal, State, county and municipal bids, we are 
asking you to please be governed by the enclosed schedule when you have occa- 
sion to bid on drinking cup business. * * * P. §. Should you run into 


any deviation from these prices please get in touch with us at once. 
* * * * * a8 * 


This year, we are requesting all who bid out cups in Public Business to coop- 
erate in following our recommended schedules which are attached. Please note 
that the terms of Public Business are 2%, 30 days. To the successful bidder 
of American cups on the basis of these prices we will pay a commission of 714%. 
To be fair to our trade no commissions will be paid on bids which are lower 
than our suggested Public Business Schedule. 

Be a6 8 aS * 1 * 

The following prices are for use in bidding on Governmental business, whether 
federal, State or local. These prices are to be in line with those offered by 
our principal competitors. These prices are for political units only. Use them 
until further notice. 

* * * * # * * 

The bids on drinking cups from competitor sources should be in line with our 
prices inasmuch as we have secured the cooperation of other manufacturers 
and distributors as a means to stabilizing this business. Should you or your 
distributors run into any deviation from these prices, please write or send us 
a full report at once. 


Respondent Institute maintains a procedure for the introduction 
of a new product by any corporate respondent or other manufacturer 
cooperating with respondent Institute, primarily for the purpose of 
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ascertaining whether the said product would comply with various 
Governmental laws and regulations with reference to the products 
of the industry, and, in one instance, respondent Institute has re- 
quested corporate respondents, and manufacturers cooperating with 
it, to withhold the sale and quotation of prices of such new product 
until such product had been classified into a particular group and its 
price furnished to respondent Institute in advance of sale. In this 
instance, the request has been granted and the sale and quotation 
of prices withheld until agreed upon. 


CONCLUSION 


The acts and practices of respondents as herein found are all to 
the prejudice of the public, have a dangerous tendency to and have 
actually hindered and prevented price competition among respondents 
in the sale of paper drinking cups, paper food containers, ice tubs, 
and similar products in commerce, within the intent and meaning 
of the Federal Trade Commission Act; have placed in respondents 
the power to control and enhance prices; have unreasonably restrained 
irade and commerce in paper drinking cups, paper food containers, 
ice tubs, and similar products, and constitute unfair methods of com- 
petition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission issued herein on Feb- 
ruary 17, 1940, the joint answer of the respondents and a stipulation as 
to the facts entered into between the respondents herein and W. T. 
Kelley, chief counsel for the Commission, which provides, among other 
things, that without further evidence or other intervening procedure, 
the Commission may issue and serve upon the respondents herein, 
except respondents Robert C. Fenner and Alexander Herz, findings 
as to the facts and conclusion based thereon and an order disposing 
of the proceeding, and the Commission having made its findings as 
to the facts and conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Dixie-Vortex Co., Lily-Tulip 
Cup Corporation, Crystal Paper Service Corporation, Herz Cup Co., 
American Lace Paper Co., Milwaukee Lace Paper Co., Eagle Cup 
Corporation, The American Paper Goods Co., Logan Drinking Cup 
Co., Sutherland Paper Co., Sealright Co., Inc., Cupples-Hesse En- 
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velope and Lithographing Co., their officers, representatives, agents, 
and employees, cease and desist from entering into or carrying out 
any understanding, agreement, combination, or conspiracy, between 
and among any two or more of said respondents or between any one or 
more of said respondents and any other members of the industry, 
through or by means of said respondent Institute or otherwise for the 
purpose or with the effect of restricting, restraining, monopolizing or 
eliminating competition in the sale in interstate commerce of paper 
drinking cups, paper food containers, paper ice cups, paper ice tubs, 
and similar products, and as a part of such understanding, agreement, 
combination and conspiracy, from doing any of the following acts or 
things: 

1. Agreeing to fix and maintain, or fixing and maintaining uni- 
form or minimum prices. 

9. Agreeing upon anl adhering to a schedule of uniform prices and 
uniform discounts, terms and conditions of sale, including maximum 
discounts. 

38. Agreeing to maintain or maintaining pursuant to agreement 
identical price lists on comparable products. 

4. Agreeing to change or changing simultaneously the price for 
comparable products. 

5. Agreeing to file, or filing pursuant to agreement, a schedule of 
prices, including discounts and the terms and conditions of sale. 

6. Agreeing not to deviate from their prices filed with respondent 
Institute, including discounts and terms and conditions of sale. 

7. Agreeing to notify or notifying respondent Institute of any de- 
viations from said filed prices by anyone. 

8. Agreeing to publish and issue, or publishing and issuing to their 
distributors Public Business Price Lists and Public Business Policy 
Sheets, or any list or sheet in which the prices and terms of sale are 
uniform as among respondents or any other manufacturer of the 
products of the industry as to comparable products. 

9. Agreeing to maintain or maintaining a procedure for the in- 
troduction of new products by any member respondent or other manu- 
facturer cooperating with said respondent Institute whereby the prices 
and terms of sale at which said product is to be sold are furnished 
to said respondent Institute in advance of sale or offering for sale. 

10. Agreeing to offer or submit, or offering or submitting pursuant 
to agreement, uniform and identical bids on comparable products 
either directly or through their distributor agents to municipal, State, 
and Federal purchasing departments. 

11. Agreeing to file or filing with respondent Institute pursuant to 
agreement, daily, weekly, monthly, or periodic statistics, including, 
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among other things, contracts, invoices, and gross or net sales in 
both dollars and in units for the previous month’s operations. 

It is further ordered, That the respondent, Cup and Container In- 
stitute, Inc., a corporation, its officers, agents, and employees, and the 
respondents, Granville P. Rogers, Dale H. Eckerman, K. L. Stoler, 
Robert J. Kieckhefer, William S. Bacon, Henry Nias, E. W. Skinner, 
and R. L. Allison, or their successors, cease and desist from entering 
into or carrying out any understanding, agreement, combination, or 
conspiracy between and among any two or more of said respondents or 
between any one or more of said respondents and any other member or 
members of the industry for the purpose, or with the effect of, restrict- 
ing, restraining, monopolizing, or eliminating competition in the sale 
in interstate commerce of paper drinking cups, paper food contain- 
ers, paper ice cups, paper ice tubs, and similar products, and from 
aiding, abetting, or encouraging or cooperating with the respondent 
members hereinbefore named in doing any of the acts and things pro- 
hibited by this order, or more particularly, collecting from, or dis- 
seminating among said member respondents, or any member of the 
respondent, Cup and Container Institute, Inc., or anyone in the paper 
drinking cup or paper food container industry, any information as 
to prices, terms, and conditions of sale prior to their publication date. 

[tis further ordered, That the respondents, Granville P. Rogers and 
Dale H. Eckerman, cease and desist supervising, policing, or in any- 
wise intimidating members of the yndustry in an attempt to induce 
such members to become a party to any understanding, agreement, 
combination, or conspiracy or to maintain prices, terms and conditions 
of sale in furtherance of any such understanding, agreement, combina- 
tion or conspiracy. 

Lt is further ordered, That the complaint herein be and the same 
hereby is dismissed as against the respondents Robert C. Fenner 
and Alexander Herz. 

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with the order. 
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PRIMROSE HOUSE, INC., AND DELV, LIMITED 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3314. Complaint, Jan. 26, 19838—Decision, Dec. 18, 1940 


Where a corporation engaged in interstate sale and distribution, and second 
coneern, its wholly owned subsidiary, engaged in manufacture, and similar 
sale and distribution, of various cosmetics, including “Delvy Skin Cream,” 
in active and substantial competition with others engaged in similar sale 
and distribution of such products— 

Represented through various kinds of advertising media, such as radio broad- 
casts and printed matter circulated among prospective purchasers in various 
States and in the District of Columbia, that their said “Delv” contained 
an ingredient which acted on the skin as the natural fluids and served 
same purpose as such fluids, and would rid the skin of wrinkles, and large 
and unsightly pores, and would nourish and rejuvenate the skin and create 
new skin texture and keep face young and complexion beautiful ; 

Facts being that said cream contained no ingredient which acted on skin as 
natural fluids thereof, and would not serve same purpose as said fluids, 
or nourish or rejuvenate skin, or create new texture of skin, which is 
nourished or fed by blood stream and condition and appearance of which 
are determined by many factors, including general health, condition of 
blood and exposure to various external conditions, and said cream would 
not keep face young or skin beautiful, or remove wrinkles or large un- 
sightly pores or any other imperfections from the skin, or keep complexion 
beautiful and skin free from imperfections, which cannot be produced by 
means of cosmetic alone; 

With effect of misleading and deceiving substantial portion of purchasing public 
into mistaken and erroneous belief that such representations were true, 
and as result of such belief, thus engendered, of inducing substantial por- 
tion of said public to purchase said skin cream, and of thereby diverting 
trade to themselves from their competitors, who do not practice such de- 
ception; to the substantial injury of said competitors in said commerce 
and to the injury of the public: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and competitors and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices therein. 


Before Mr. W. W. Sheppard and Mr. Randolph Preston, trial 
examiners. 

Mr. DeWitt T. Puckett for the Commission. 

Mr. Charles P. G. Fuller, of Chadbourne, Hunt, Jaeckel & Brown, 
of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
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sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission, having reason to believe that Primrose House, 
Ine., a corporation, and Delv, Limited, a corporation, hereinafter re- 
ferred to as respondents, have been and are using unfair methods of 
competition in commerce as “commerce” is defined in said act, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: _ 

ParacrapH 1. Respondent, Primrose House, Inc., is a Delaware cor- 
poration, organized August 31, 1926, and doing business at 111 Eighth 
Avenue, New York, N. Y. Respondent, Delv, Limited, is a New York 
corporation, organized November 11, 1936, and doing business at 76 
Ninth Avenue, New York, N. Y. The respondent, Delv, Limited, is 
a wholly owned subsidiary of respondent, Primrose House, Inc., which 
controls and directs its policies and practices. Both of said corpora- 
tions are engaged in the manufacture, sale, and distribution of 
cosmetics. 

When orders are received for their cosmetics, respondents ship the 
products from their respective places of business in New York, N. Y., 
to the purchasers thereof located in the various States of the United 
States, other than the State of New York, and in the District of Co- 
lumbia. There is now, and has been for several years last past, a 
course of trade in commerce, in said cosmetics sold and distributed by 
respondents, between and among the various States of the United 
States and in the District of Columbia. 

Respondents are now, and at all times mentioned herein have been, 
in substantial competition with other corporations and with partner- 
ships and individuals engaged in the sale and distribution of cosmetics 
in commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In aid of the sale of one of their products, a skin cream 
now designated as Delv, the respondents in the course and conduct of 
their business as aforesaid have stated, and still state, through various 
types of advertising media such as periodicals having an interstate 
circulation, by radio broadcasts, and in various other ways, as follows: 

Tl tell you what I am going to share with you—and that is a little tip on 
how to. keep your face young and your complexion beautiful. I told you a few 
minutes ago about the rapidity with which peELv—prLVv—peELv All-purpose 
Cream cleanses, lubricates and clarifies. 

It cleanses, nourishes, clarifies all in one. 

All those tell-tale wrinkles seem smoothed and ironed out and large unsightly 


pores seem to fade away and yanish. 
You see the vital oils and ingredients in pELv are blended on a new cosmetic 


principle. 
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pELy is absolutely different from anything else you have ever used—different 
from anything else you can buy—because it is made with an ingredient new to the 
cosmetic industry. The vital oils in pELy are blended together and then whipped. 
Respondents also use other advertisements containing the same state- 
ments or other statements of similar import and effect. The above 
statements are merely illustrative. 

The respondent, Primrose House, Inc., also has advertised said cream 
as follows: . 

x * * perv iS a delightful new cream that literally creates a new skin 
texXburey =a et 

Smart women who have used it are enthusiastic about its * * * stimulating 
effect. Its regular daily use keeps the skin * * * young and vital * * *. 

It * * * nourishes, clarifies and tends to rejuvenate. * * * It pene- 
trates * * * Jeaving the skin vitally refreshed and youthful looking. 

DELVY—rejuvenates. 

DELy * * * was created by Primrose House after long research to find 
an ingredient that duplicates the natural oil of the skin. 

DELV is based upon a new cosmetic principle for it contains a precious new 
beauty ingredient. This ingredient, called “Triactin” has the same action on the 
skin as the skin’s own gland fluids that keep it young and vital. 


Par. 3. By means of the foregoing statements and other statements 
of similar import and effect not herein set out in detail, the respond- 
ents have represented and now represent to purchasers, prospective 
purchasers, and the public generally that their said skin cream will 
keep the face young and the complexion beautiful and that it will 
nourish the skin. They further represent that said cream will cause 
wrinkles and unsightly pores to fade away or vanish from the skin; 
that said cream is manufactured or blended on a new cosmetic prin- 
ciple; that it contains an ingredient new to the cosmetic industry; and 
that said cream is different from anything else on the market. 

The respondent, Primrose House, Inc., has also represented among 
other things that said cream will create a new skin texture and 
will keep the skin young and vital; that it will nourish and rejuvenate 
the skin; that it contains a new ingredient which has the same action. 
on the skin as the skin’s own gland fluids and duplicates the natural 
oul of the skin. 

In truth and in fact, respondents’ said cream will not keep the face 
young and the complexion beautiful. It will not nourish and reju- 
venate the skin which obtains its food from and is nourished by the 
blood stream as are the other parts of the body. It will not cause: 
wrinkles and unsightly pores to fade away or vanish from the skin 
and it will not create a new skin texture. Said facial cream is not 
manufactured or blended on a new cosmetic principle; it does not 
contain an ingredient new to the cosmetic industry and it is not abso- 
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lutely different from anything else on the market. Delv does not 
contain a new ingredient which acts on the skin as the skin’s own 
gland fiuids and it does not serve the same purpose as the natural 
oil of the skin. 

Par. 4. The use by respondents of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous beliefs that such representations are true and into the 
purchase of substantial quantities of said cream because of such 
erroneous beliefs. 

There are among the competitors of respondents, as mentioned in 
paragraph 1 hereof, manufacturers and distributors of cosmetics who 
do not misrepresent the beneficial uses and qualities, method of 
manufacture, or composition of their respective products, and who 
likewise sell and distribute cosmetics in commerce among and between 
the various States of the United States and in the District of Colum- 
bia. By use of the representations aforesaid trade has been, and is 
now being, unfairly diverted to respondents from their said com- 
petitors. Thereby substantial injury is being and has been done by 
respondents to competition in commerce as herein set out. 

Par. 5. The above alleged acts and practices of respondents are 
all to the injury and prejudice of the public and of respondents’ com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of section 5 of an act of Congress 
entitled “ An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes”, approved September 
26, 1914. 


Rerort, Finpines as to tHe Facrs, AND Orprer 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 26, 1938, issued and 
subsequently served its complaint in this proceeding upon respond- 
ents, Primrose House, Inc., a corporation, and Delv, Limited, a 
corporation, charging them with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents’ 
answer thereto, testimony and other evidence in support of the alle- 
gations of said complaint were introduced by DeWitt T. Puckett, 
attorney for the Commission, and in opposition to the allegations of 
the complaint by Charles P. G. Fuller, attorney for the respondents, 
before W. W. Sheppard and Randolph Preston, examiners of the 
Commission theretofore duly designated by it, and said testimony 
and other evidence were duly recorded and filed in the office of the 
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Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, briefs in support of the com- 
plaint and in opposition thereto (oral argument not having been 
requested) ; and the Commission, having duly considered the matter, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Primrose House, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Delaware, and has its office and principal 
place of business at 111 Eighth Avenue, New York, N. Y. It is now 
and has been for several years last past engaged in the sale and 
distribution of various cosmetics, including a skin cream sold under 
the trade name “Delv.” 

The respondent, Delv, Limited, is a corporation organized, 
existing, and doing business under and by virtue of the laws of 
the State of New York, and its principal office and place of business 
are located at 76 Ninth Avenue, New York, N. Y. It is now and 
has been for several years last past engaged in the manufacture and 
in the sale and distribution of various cosmetics, including the said 
skin cream Delv. Respondent, Delv, Limited, is a wholly owned 
subsidiary of the respondent, Primrose House, ae 

The respondents cause their said products, inchetne the aforesaid 
skin cream,. when sold, to be transported from their aforesaid 
places of business in New York, N. Y., to purchasers thereof located 
in various States of the United States and in the District of Colum- 
bia. During all the time mentioned herein, respondents have main- 
tained a course of trade in said cosmetics in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

During all the time mentioned herein, respondents have been in 
active and substantial competition with other corporations and with 
partnerships and individuals engaged in the sale and distribution 
of cosmetics in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 2. Primrose House Sales Co., Inc., a wholly ownéd subsidiary 
of respondent, Primrose House, Inc., with identical officers and 
directors, was engaged in the sale and distribution of said skin 
cream, Delv, as aforesaid, from January 1934 to May 1935, at which 
time it was dissolved and its assets were taken over and utilized by 
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its parent company, Primrose House, Inc. During the period of 
existence of said Primrose House Sales Co., Inc., its policies and 
practices were dominated and controlled by respondent, Primrose 
House, Inc. 

During the time mentioned above and in the course and conduct 
of its business, as aforesaid, Primrose House Sales Co., Inc., in 
promoting the sale of the skin cream, Delv, advertised said cream 
by means of various kinds of advertising media such as radio broad- 
casts and by printed matter circulated among prospective purchasers 
of said cream located in various States of the United States and in 
the District of Columbia. Typical of and among the various 
representations used as aforesaid are the following: 

* * * QDELY is a delightful new cream that literally creates a new skin 
KADIR AAA ah 

Smart women who have used it are enthusiastic about its * * *  stimu- 
lating effect. Its regular daily use keeps the skin * * * young and 
Waitalga rs Tai. 

It * * * nourishes, clarifies and tends to rejuvenate. * * * It pene- 
trates * * * Jeaving the skin vitally refreshed and youthful looking. 


DrELy—rejuvenates. 
Detvy * * * was created by Primrose House after long research to find 


an ingredient that duplicates the natural oil of the skin. 

DeELy is based upon a new cosmetic principle, for it contains a precious new 
beauty ingredient. This ingredient, called ‘Triactin,’ has the same action 
on the skin as the skin’s own gland fluids that keep it young and vital. 

Par. 3. In May 1985 Primrose House Sales Co., Inc., entered into 
a stipulation with the Federal Trade Commission by which it agreed 
to abandon the use of certain allegedly false representations in 
connection with the sale of the said skin cream, Delv. Among the 
representations which Primrose House Sales Co., Inc., agreed, by 
the aforesaid stipulation, to abandon are the following: 

1. That the unhealthy functioning of an oily skin will be corrected 
through the daily use of said face cream, or that it will correct the 
cause of any ailment of the skin. 

2. That said face cream will nourish the skin. 

3. That said face cream will make or keep the skin young or vital. 

4. That said face cream tends to or will bring new life to the skin. 


Said company also agreed to cease and desist from making any 
other claims or assertions of like import.* 

Par. 4. Nothwithstanding the aforesaid agreement to cease and 
desist the respondents have, since May 1935, in promoting the sale 
of the said cream, Delv, advertised said cream by means of various 
kinds of advertising media such as radio broadcasts and by printed 
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matter circulated among prospective purchasers of said cream 
located in various States of the United States and in the District 
of Columbia. Typical of and among the various representations 
used by respondents as aforesaid are the following: 

Yll tell you what I am going to share with you—and that is a little tip on 
how to keep your face young and your complexion beautiful. I told you a 
few minutes ago about the rapidity with which Drery—DerLv—De ty All-purpose 
Cream cleanses, lubricates and clarifies. ; : 

It cleanses, nourishes, clarifies all in one. 

All those tell-tale wrinkles seem smoothed and ironed out and large unsightly 
pores seem to fade away and vanish. 

You see the vital oils and ingredients in DELV are blended on a new cosmetic 
principle. 

Detv is absolutely different from anything else you have ever used—different 
from anything else you can buy—because it is made with an ingredient new 
to the cosmetic industry. The vital oils in pmLy are blended together and then 
whipped. 


Par. 5. By the use of the aforesaid representations, and others of 
similar import but not set out herein, the respondents have repre- 
sented, among other things, that their said skin cream, Delv, contains 
an ingredient which acts on the skin as the natural fluids of the skin 
and that it serves the same purpose as such fluids; that it will rid 
the skin of wrinkles, large and unsightly pores, and other imperfec- 
tions; that it will nourish and rejuvenate the skin and that it will 
create a new skin texture; and that it will keep the face young and 
the complexion beautiful. 

Par. 6. The Commission finds that the respondents’ said cream, 
Delv, does not contain any ingredient which acts on the skin as the 
natural fluids of the skin, and that said cream will not serve the 
same purpose as such fluids. Said cream will not nourish or re- 
juvenate the skin or create a new skin texture. The skin is nourished 
or fed by the blood stream and the condition and appearance of the 
skin are determined by many factors, including the general health, 
the condition of the blood, and exposure to various external con- 
ditions. Said cream will not keep the face young or the skin beauti- 
ful, nor will it remove wrinkles or large unsightly pores or any other 
imperfections from the skin. A beautiful complexion or a skin free 
from imperfections cannot be produced by the use of a cosmetic alone. 

Par. 7. The use by respondents of the foregoing false and mis- 
leading statements and representations has the capacity and tendency 
to mislead and deceive, and has misled and deceived, a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such representations are true and into the purchase of 
substantial quantities of respondents’ said skin cream “Delv” as a 
result of such erroneous and mistaken belief. In consequence, trade 
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has been diverted unfairly to respondents from their competitors in 
commerce between and among the various States of the United States 
and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act.. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
testimony and other evidence taken before W. W. Sheppard and Ran- 
dolph Preston, examiners of the Commission theretofore duly desig- 
nated by it, in support of the allegations of said complaint and in 
opposition thereto, and briefs filed herein (oral argument not having 
been requested), and the Commission having made its findings as 
to the facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Primrose House, Inc., a corpora- 
tion, and Delv, Limited, a corporation, their officers, representatives, 
agents, and employees, directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale, and distribution in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of respondents’ cosmetic preparation designated “Delv” or any 
other preparation composed of substantially similar ingredients or 
possessing substantially similar properties, whether sold under the 
same name or under any other name, do forthwith cease and desist 
from: 

1. Representing that respondents’ preparation acts on the skin 
as the natural fluids of the skin, or that it serves the same purpose 
as the natural fluids of the skin. 

2. Representing that said preparation will cause wrinkles, large 
cr unsightly pores, or other imperfections to disappear from the skin. 

3. Representing that said preparation will nourish or rejuvenate the 
skin or that it will create a new skin texture. 

4. Representing that said preparation will keep the face young or 
the complexion beautiful. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 


2) 


which they have complied with this order. 
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In THE MATTER OF 


GEORGE W. BRENNER AND JOHN M. KURTZ, DOING 
BUSINESS AS PATENT SPECIALTIES COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 43836. Complaint, Oct. 9, 1940—Decision, Dec. 18, 1940 


Where two individuals engaged in manufacture of their Magic Wand Welder 
and of their Super Magic Wand Welder, and in interstate sale thereof; in 
advertising their said devices through trade publications and circulars— 

(a) Represented that their said Magic Wand Welder was a heavy-duty welder 
which was of practical use in shop welding and a device which would gen- 
erate sufficient heat when connected with an automobile storage battery 
to prepare materials for welding, facts being it was not such a heavy-duty 
device, but was light and flimsy in construction and would not, connected to 
such a battery, generate sufficient heat when used according to instructions 
to prepare any material for proper welding; and 

(v0) Represented that their said Super Magic Wand Welder was a tool built 
for use and useful for heavy-duty in welding base metals of all kinds, and 
more particularly, cylinder blocks and heavy parts of mechanical and farm 
machinery, and that it would heat such metals to such an extent so that 
they would run and a proper weld could be effected, and that its construc- 
tion was sturdy enough to withstand such hard use and electric current 
necessary for such welding, facts being it was not a heavy-duty tool, but 
was very flimsy and weakly constructed, wires were small gauge and easily 
overheated, and clamps were light weight with cheap, inferior fasteners, and 
it was not built for heavy electric welding, was not compact and efficient, 
and heat generated thereby was insufficient, except on extremely thin metals 
and not over 4¢ of an inch in thickness, to do satisfactory welding job; 

(c) Represented, furthermore, that said Super Magic Wand Welder conformed 
in design and construction to standard required for such devices, and was. 
safe to operate on ordinary AC or DC branch household circuit, and that 
operation thereof would not injure either operator or branch electric cur- 
rent to which attached, and that it was a safe and efficient device to use 
in securing a “sun tan” on the skin, facts being register units were poorly 
housed and not securely fastened to wood ends of case; tubes leading 
from handles were of light, inferior material and not insulated for safety to 
operator; and in other respects it did not conform to standard methods 
of design or construction of electric devices from viewpoint of suitability 
of materials or proper guarding and spacing of live electrical parts, so 
as reasonably to safeguard life and property; flimsy construction thereof 
made it difficult to safeguard operator from shock; use thereof would 
in fact necessitate special wiring; it was extremely dangerous both to 
anyone using it and to wiring of any ordinary house circuit to which it 
might be attached, and could not be operated with safety ; wiring supplied 
therewith was too light to prevent dangerous heating, and while flame 
produced by carbon are of device would burn the skin and produce so- 
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called “sun tan,” such use by novice in use of violet rays, with no further 
instructions, might result in severe injury to eyes and skin; and 

4d) Represented that they would give each purchaser of their said Magic 
Wand welding device a full kit of welding supplies “free,” facts being kit 
of such supplies represented by them as being “free” with each purchase 
was not thus given and as a gratuity, but was regularly offered as part 
of a combination offer and price thereof included in original sale price 
-quoted in the advertisements ; 

‘With effect of misleading and deceiving substantial portion of purchasing 
public into mistaken and erroneous belief that such false and misleading 
representations and implications were true, and of causing substantial 
portion of such public, because of said belief, to purchase their said 
devices : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Clark Nichols for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that George W. Brenner 
and John M. Kurtz, individuals, trading and doing business under 
the firm name of Patent Specialties Co., hereinafter referred to as 
respondents, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrapy 1. Respondents are individuals trading and doing busi- 
ness under the firm name Patent Specialties Co., with their principal 
office and place of business at 1060 Julia Street, Teaneck, N. J. Re- 
spondents are now and for more than 2 years last past have been 
engaged in the manufacture and sale of two devices, one known as 
the Magic Wand Welder and the other known as the Super Magic 
Wand Welder, designed and intended to be used in welding different 
kinds of metals, using electric current as the heating agency. Re- 
spondents cause said devices, when sold, to be transported from their 
place of business in the State of New Jersey to purchasers thereof 
located at various points in the several States of the United States 
and in the District of Columbia. Respondents maintain and at all 
times mentioned herein have maintained a course of trade in said 
devices in commerce between and among the several States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business in said commerce 
as aforesaid, and for the purpose of inducing the purchase of their 
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electric welders, respondents have circulated among prospective pur- 
chasers of said devices, through advertisements placed in trade publi- 
cations and advertisements in the form of circulars, many statements 
concerning the efficiency and merits of the said devices. Among the 
statements so used and circulated among the prospective purchasers 
by the respondents with reference to the Magic Wand Welder are 
the following: 


“MAGIC WAND” Genuine heavy duty! Electric are Welder. Free! Full kit! 
$1.49. Service for life. 

WELD—Don’t solder! A welded job stays. That’s why the Magic Wand 
Welder is so popular. Pays for itself on the first two or three jobs! Clip to 
auto circuit or any storage battery. Easily adapted to house current. Guaran- 
teed for life! Welds all metals in all forms. Rugged, fool proof, vet finely 
balanced ... the perfect instrument for man, woman or boy. Practical for 
home tinkering or shop production. Beware of imitations! This is not a 
substitute for welding. This IS Welding! Dealers! Inventors! Garage men! 
INVESTIGATE ! 

FREE—With every purchase of Magic Wand Lifetime Welder. Full kit of 
welding supplies including steel, bronze and aluminum welding rods, all necessary 
welding flux, high grade welding carbons, instruction booklet and numerous 
money making ideas (welding jobs pay up to $1.00 an inch) to multiply yvour 
trivial investment a thousand fold! All for $1.49... rush your order today! 

Now—Throw away the soldering iron! Anyone can do a professional welding 
job with the Magic Wand. Can be clipped fast directly to your automobile circuit, 
operates on any storage battery, or easily adapted to your house current, Welds 
all metals in any form! Magic Wand Welder is guaranteed for life! Rugged, 
fool proof, yet finely balanced . . . the perfect instrument for man or boy. Prac- 
tical for home tinkering or shop production. Beware of imitations! This is 
not a substitute for welding. This is welding! Dealers! Inventors! Garage 
men! Investigate! 


Among the statements so used and circulated among prospective 
purchasers with reference to the Super Magic Wand Welder are the 
following: 


The “Super MAGIC WAND WELDER” for house current! Complete only $2.98 
with full supplies. 

WELDING. Most sensational tool in 20 years, Super Magic Wand Welder weighs 
only one pound, fits pocket, easy to handle! No generator, no transformer, no 
batteries, no special wiring! Plug into ANy LIGHT socKkET! Handle remains 
cool! With this rugged heavy duty tool anyone can weld iron, steel, bronze, 
brass, lead, aluminum, or ANy metal, under the terrific electric flame. Use this 
marvel weLpeR three different ways! First and foremost, it welds all metals! 
two extra useS—as a brilliant photographic flood light—to give a ‘sun tan’ for 
the skin! 

rree! With every Super Magic Wand Welder you get kit of welding supplies. 
Bronze, steel and aluminum welding rods; welding flux, pair of genuine ‘“‘pro- 
tectosite” glareproof goggles, instruction papers, and money making ideas! All 
complete for $2.98. Satisfaction guaranteed or money refunded immediately. 

wELDING—Brazing and soldering on AC or DC house current. Super Magic 
Wand Welder is a heavy-duty tool built for easy electric welding, brazing and 


PATENT SPECIALTIES CO. 187 


184 Complaint 


soldering. Just plug in on any AC or DC house current socket. Light, compact, 
efficient! No generator, no transformer, no batteries, no special wiring! Anyone 
can weld iron, steel, bronze, brass, Jead, aluminum, any metal! Cylinder-blocks, 
fenders, tanks, farm machinery, or any type of job. WELD ANY METAL IN SHOP OR 
HOME. Only $5.88—with wELpER you get FREE kit of supplies—bronze, steel, 
aluminum welding rods; welding flux, genuine welding goggles! Also complete 
instructions and money-making ideas. 


Through the use of the foregoing statements and others of similar 
import and meaning not herein set out, the respondents represent 
and imply that the Magic Wand Welder is a genuine heavy-duty 
device which will, when connected with an ordinary automobile 
storage battery, weld all base metals in any form, and that it is 
practical for such use in home tinkering and shop production; that 
respondents give each purchaser of said device a full kit of welding 
supphes free, and as a gratuity. 

Through the use of the foregoing statements, and others of similar 
import and meaning, not herein set out, the respondents represent 
and imply that the Super Magic Wand Welder is a tool built for 
use and useful for heavy duty in welding base metals of all kinds, 
and more particularly cylinder blocks and heavy parts of mechanical 
or farm machinery; that it will heat such metals to such an extent 
that they will run so that a proper weld can be effected; that its con- 
struction is sturdy enough to withstand such hard use and the 
electric current necessary for such welding; that it conforms in 
design and construction to the standard required for such devices; 
that it is safe to operate on an ordinary AC or DC branch electric 
household circuit; that the operation of such device will not injure 
the operator or the branch electric current to which it is attached; 
that it is a safe and efficient device to use in securing a “sun tan” 
on the skin. 

Par. 8. The above and foregoing representations and implications 
relative to the Magic Wand Welder are false, misleading, and 
deceptive, for in truth and in fact such welder is not a heavy-duty 
device but on the contrary is light and flimsy of construction and 
will not, when connected to an automobile storage battery, generate 
sufficient heat when used according to instructions to prepare any 
metal for proper welding. The kit of welding supphes represented 
by the respondents as being “free,” with each purchase of said 
device, is not given “free” and as a gratuity, but is part of the 
combination offer, and the price thereof is included in the original 
sale price of $1.49. 

The above and foregoing representations and implications relative 
to the Super Magic Wand Welder are false, misleading, and decep- ’ 
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tive, for in truth and in fact said device is not a heavy-duty welding 
tool, but on the contrary is very flimsy and weak in construction— 
the wires being of small gauge and easily overheated, the clamps of 
light weight connected with cheap, inferior fasteners; the resister 
units are poorly housed and not securely fastened to the wood ends 
of the case; the tubes leading from the handles are of light, inferior 
materials and are not insulated for safety to operators; the screw 
holes in the handles are so thin that a screw will not remain perma- 
nently therein so as securely to hold the electrodes. Said device 
does not conform to the standard methods of design or construction 
of electrical devices from the viewpoint of suitability of materials 
used or proper guarding and spacing of live electrical parts so as 
reasonably to safeguard life and property. Said device is not built 
for heavy electric welding, nor is it compact or efficient. Because 
of its flimsy construction it does not safeguard the operator from 
shock. The heat generated is insufficient, except on extremely thin 
materials, not over 4, of an inch in thickness, to do a good job 
of welding. Its use does necessitate special wiring, the wiring 
supplied with the outfit being too ight to prevent dangerous heat- 
ing. It is extremely dangerous, both to the user and to the wiring 
_of any ordinary house circuit, and it cannot be operated with safety. 
While the flame produced by the carbon are would burn the skin 
and produce so-called “sun tan,’ such use by a novice in the use 
ot the violet ray, with no further instructions, might result in severe 
injury to the eyes and skin. 

Par. 4. The use by the respondents of the foregoing false and 
misleading representations and implications, respecting their said 
devices as to the efficiency, construction, and safety of operation 
thereof, has had, and now has, the capacity and tendency to, and 
does, mislead and deceive a substantial portion of the purchasing 
public into the mistaken and erroneous belief that such representa- 
tions and implications are true, and causes a substantial portion of 
the purchasing public, because of such mistaken and erroneous 
belief, to purchase said devices. 

Par. 5. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Rerort, FINpINGS As TO THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
‘the Federal Trade Commission on the 9th day of October 1940, issued, 
and subsequently served, its complaint in this proceeding upon the 
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respondents, George W. Brenner and John M. Kurtz, charging them 
with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. On October 29, 1940, the 
respondents filed their answer, in which answer they admitted all the 
material allegations of fact set forth in said complaint and waived 
all intervening procedure and further hearing as to said facts. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint and the answer thereto, and the 
Commission, having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therfrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondents, George W. Brenner and John M. 
Kurtz, are individuals trading and doing business under the firm name 
of Patent Specialties Co., with their principal office and place of busi- 
ness at 4020 Tenth Avenue, New York, N. Y. Respondents are now, 
and for more than two years last past have been, engaged in the manu- 
facture and sale of two devices, one known as the Magic Wand Welder 
and one known as the Super Magic Wand Welder, designed and 
intended to be used in welding different kinds of metals, using electric 
current as the heating agency. Respondents cause said devices, when 
sold, to be transported from their place of business in the State of New 
York to purchasers thereof located at various points in the several 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business in said commerce 
as aforesaid, and for the purpose of inducing the purchase of their 
electric welders, the respondents have circulated among prospective 
purchasers of said devices, through advertisements placed in trade 
publications and advertisements in the form of circulars, many state- 
ments concerning the efficiency and merits of said devices. Among 
these statements so used and circulated among the prospective pur- 
chasers by the respondents with reference to the “Magic Wand” 
welding device are the following: 

“Magic WAND” Genuine heavy duty! Electric arc welder. Free! Full kit! 
$1.49. Service for life. 

Wetp—Don’t solder! A welded job stays. That’s why the Maagic Wand Welder 
is so popular. Pays for itself on the first two or three jobs! Clip to auto circuit 
or any storage battery. Hasily adapted to house current. Guaranteed for life! 
Welds all metals in all forms. Rugged, fool proof, yet finely balanced * * * 
the perfect instrument for man, woman or boy. Practical for home tinkering 
or shop production. Beware of imitations! This is not a substitute for welding. 
This 1s Welding! Dealers! Inventors! Garage men! INvESTIGATD! 
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Free—With every purchase of Magic Wand Lifetime Welder. Full kit of 
welding supplies including steel, bronze and aluminum welding rods, all neces- 
sary welding flux, high grade welding carbons, instruction booklet and numerous 
money making ideas (welding jobs pay up to $1.00 an inch) to multiply your 
trivial investment a thousand fold! All for $149 * * * rush your order 
today ! 

Now—Throw away the soldering iron! Anyone can do a professional welding 
job with the Magic Wand. Can be clipped fast directly to your automobile cir- 
cuit, operates on any storage battery, are easily adapted to your house current. 
Welds all metals in any form! Magic Wand Welder is guaranteed for life! 
Rugged, fool proof, yet finally balanced * * * the perfect instrument for 
man or boy. Practical for home tinkering or shop production. Beware of imi- 
tations! This is not a substitute for welding. This is welding! Dealers! 
Inventors! Garage men! Investigate! 


Among the statements so used and circulated among prospective pur- 
chasers with reference to the “Super Magic Wand” welding device are 
the following: 


The “Super Macic WAND WELpER’ for house current! Complete only $2.98 
with full supplies. 

WELDING. Most sensational tool in 20 years, Super Magic Wand Welder weighs 
only one pound, fits pocket, easy to handle! No generator, no transformer, no 
batteries, no special wiring! Plug into any LicHT sockETr! Handle remains 
cool! With this rugged heavy duty tool anyone can weld iron, steel, bronze, 
brass, lead, aluminum, or ANy metal, under the terrific electric flame. Use this 
marvel WELDER three different ways! First and foremost, it welds all metals! 
Two extra uses—as a brilliant photographic flood light—to give a “sun tan” for 
the skin. 

Free! With every Super Magic Wand Welder you get kit of welding supplies. 
Bronze, steel and aluminum welding rods; welding flux, pair of genuine “pro- 
tectosite” glareproof goggles, instruction papers, and money making ideas! All 
complete for $2.98. Satisfaction guaranteed or money refunded immediately. 

WrLpInc—Brazing and soldering on AC or DC house current. Super Magic 
Wand Welder is a heavy-duty tool built for easy electric welding, brazing and 
soldering. Just plug in on any AC or DC house current socket. Light, compact, 
efficient! No generator, no transformer, no batteries, no special wiring! Any- 
one can weld iron, steel, bronze, brass, lead, aluminum, any metal! Cylinder- 
blocks, fenders, tanks, farm machinery or any type of job. Wrtp ANY METAL IN 
SHOP OR HOME. Only $5.98—With weELprER you get FREE kit of supplies—bronze, 
steel, aluminum welding rods; welding flux, genuine welding goggles! Also 
complete instructions and money-making ideas. 


Through the use of the foregoing statements the respondents rep- 
resent and imply that the “Magic Wand” welding device is a “genuine” 
heavy-duty device which will, when connected with an ordinary auto- 
mobile storage battery, weld all base metals in any form, and that it is 
practical for such use in home tinkering and shop production; that 
respondents give each purchaser of said device a full kit of welding 
supplies “Free,” and as a gratuity, 
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Through the use of the foregoing statements the respondents rep- 
resent and imply that the “Super Magic Wand” device is a tool built 
for use and useful for heavy duty in welding base metals of all kinds, 
and more particularly, cylinder blocks and heavy parts of mechanical 
and farm machinery; that it will heat such metals to such an extent 
that they will run so that a proper weld can be effected; that its con- 
struction is sturdy enough to withstand such hard use and the electric 
current necessary for such welding; that it conforms in design and 
construction to the standard required for such device; that it is safe 
to operate on an ordinary AC or DC branch electric household circuit; 
that the operation of such device will not injure either the operator 
or the branch electric current to which it is attached; that it is a safe 
and efficient device to use in securing a “sun tan” on the skin. 

Par. 8. The above and foregoing representations and implications 


relative to the “Magic Wand” welding device are false, misleading, 
_ and deceptive, for in truth and in fact, said welder is not a heavy-duty 


device, but, on the contrary, is light and flimsy of construction and 
will not, when connected to an automobile storage battery, generate 


sufficient heat, when used according to instructions, to prepare any 


material for proper welding. The kit of welding supplies represented 
by the respondents as being “free” with each purchase of said device 
is not given free and as a gratuity, but is regularly offered as a part 


_ of a combination offer, and the price thereof is included in the original 
sale price quoted in the advertisements. 


The above and foregoing representations and implications relative 
to the “Super Magic Wand” welding device are false, misleading, and 
deceptive, for in truth and in fact, it is not a heavy-duty tool; on the 


contrary, it is very flimsy and weakly constructed, the wires being 
small gauge and easily overheated, the clamps being light weight 
_ with cheap, inferior fasteners. The register units are poorly housed 


and not securely fastened to the wood ends of the case, the tubes lead- 


ing from the handles being of light, inferior material, not insulated 
_ for safety to operators, and the screw holes in the handles are so thin 


that a screw will not remain permanently so as to securely hold the 


electrodes. It does not conform to standard methods of design or 


construction of electrical devices from, the viewpoint of suitability of 
materials nor proper guarding and spacing of live electrical parts 
so as to reasonably safeguard life and property. It is not built for 
heavy electric welding, nor is it compact and efficient; because of its 
flimsy construction it is difficult to safeguard the operator from shock, 
and the heat generated is insufficient, except on extremely thin metals, 
not over 1/16 of an inch in thickness, to do a satisfactory job of weld- 
ing. Its use does necessitate special wiring and the wiring supplied 
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with the outfit is too light to prevent dangerous heating. It is ex- 
tremely dangerous both to anyone using it and to the wiring of any 
ordinary house circuit to which it might be attached, and it cannot 
be operated with safety. While the flame produced by the carbon 
arc of this device would burn the skin and produce so-called “sun 
tan,” such use by a novice in the use of violet rays, with no further 
instructions, might result in severe injury to the eyes and skin. 

Par. 4. The use by the respondents of the foregoing false and mis- 
leading representations and implications respecting their said devices 
has had, and now has, the capacity and tendency to, and does, mis- 
lead and deceive a substantial portion of the purchasing public into 
the mistaken and erroneous belief that such representations and im- 
plications are true, and causes a substantial portion of the purchasing 
public, because of said mistaken and erroneous belief, to purchase said 
devices. 

CONCLUSION 


The acts and practices of the respondents, as herein found, are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices In commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondents, in which answer respondents admit all material alle- 
gations of fact set forth in said complaint and state that they waive all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and conclusion 
that respondents have violated the Federal Trade Commission Act. 

It is ordered, That the respondents, George W. Brenner and John 
M. Kurtz, their representatives, agents, and employees, jointly and 
severally, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, and distribution of the electric 
welding devices now known as nal cold under the name “Magic Wand 
Welder” and “Super Magic Wand Welder,” whether sold andes said 
names, or any other names or name, or in connection with the offering 
for sale, sale, and distribution of any other welding device of similar 
construction, in commerce, as commerce is defined in the Federal — 
Trade Commission Act, do forthwith cease and desist from repre- 
senting directly or by implication: 

i. That said “Magic Wand” welder is a heavy-duty welder, which 
is of practical use in shop welding. 
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2. That said “Magic Wand” welder will generate sufficient heat, 
when connected with an automobile storage battery, to prepare ma- 
terials for welding. 

3. That said “Super Magic Wand” welder conforms to the standard 
method of design or construction for electrical devices, either as to 
the suitability of materials used or as to the proper guarding and 
spacing of “live” electric parts. 

4. That said “Super Magic Wand” welder is a heavy-duty welder 
or that it is useful in welding heavy mechanical and farm machinery, 
such as cylinder blocks. 

5. That said “Super Magic Wand” welder may be used on ordinary 
alternating or direct branch electrical household circuits, without 
injury either to the operator of the welder or to the household cir- 
euit to which it is attached. 

6. That said “Super Magic Wand” welder may be used with safety 
and efficiency in “sun tanning” the skin. 

7. That welding supplies, offered regularly as part of a combina- 
tion offer, are free or a gift or gratuity. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATTER OF 


AUGUSTA KNITTING CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4162. Complaint, June 13, 1940—Decision, Dec. 19, 1940 


Where a2 corporation engaged in manufacture of tuck stitch garments, sweaters, 


(a) 


(db) 


(¢) 


underwear, bathing suits, and other knitted garments and in interstate dis- 
tribution and sale thereof to various wholesale and retail dealer-purchasers— 
Represented, as typical of acts and practices engaged in, that certain ladies’ 
undergarments, were composed of mixture of silk and wool through labels, 
tags, and markers attached thereto, and including label reading “50% sILK 
AND WOOL,” or so reading, but with figures 27 percent under words “Silk and 
Wool,” facts being word “and” on labels in question was printed in minute 
type and in such manner as to be illegible to all practical intents and pur- 
poses, notation 27 percent appearing underneath words “Silk and Wool” 
in second label was in much smaller type than the “50%” appearing above 
said words, and was contradictory to label itself and would not be noticeable 
to purchasing public or understood by it, and knitted undergarments thus 
labeled were not composed entirely of silk and wool, but contained cotton 
content ranging from 45 percent to 50 percent ; 

Represented that its garments had longer wearing qualities than those knit 
by its competitors through use, as typical, of such labels “Self-reinforced for 
97% longer wear” and “97% Longer Wear,” facts being said undergarments 
did not have longer wearing qualities than garments of equivalent price and 
quality sold by competitors, and use, aS aforesaid, of such statements and 
representations was false, deceptive and misleading; and 

Failed to disclose by appropriate labels, brands, or tags attached to said 
garments all of fiber constituents from which they were made and to disclose 
as substantial constituent thereof, existence of cotton; 


With result that through said labels members of purchasing public were misled 


into believing that said undergarments, thus labeled, were composed entirely 
of silk and wool in the proportion of 50 percent silk and 50 percent wool, and 
with effect, through use by it of representations above set forth, of mislead- 
ing and deceiving substantial portion of purchasing public into erroneous 
belief that (1) knitted garments sold and distributed by it were composed 
entirely of silk and wool, fabrics of which have established reputation as 
possessing superior cold-resistance and other desirable qualities over those 
containing substantial amounts of cotton, and, as consequence are decidedly 
preferred by many purchasers and prospective purchasers of undergarments 
over fabrics containing cotton in substantial amounts, and that (2) said gar- 
ments were of longer wearing quality than similar products made by competi- 
tors, and to cause said portion of public to purchase such products as result of 
said erroneous beliefs, engendered as above set forth: 


Held, That said acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. Robert Mathis, Jr., for the Commission. 
Mr. Thomas L. Wilder, of Utica, N. Y., for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Augusta Knitting 
Corporation, a corporation, hereinafter referred to as respondent, has 
violated the provisions of the said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParacrapH 1. Respondent, Augusta Knitting Corporation, is a 
corporation organized and existing under the laws of the State of 
New York, and having an office and principal place of business in 
the city of Utica, in the State of New York, and a sales office at 180 
Madison Avenue, in the city and State of New York. 

Par. 2. Respondent is now, and has been for more than 2 years 
last past, engaged in the business of manufacturing, distributing, 
and selling tuck stitch garments, sweaters, underwear, bathing suits, 
and other knitted garments. In the course and conduct of its busi- 
ness, respondent sells said garments to various wholesale and retail 
dealers and causes such garments, when sold, to be transported from 
its aforesaid places of business in the State of New York to pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said 
garments in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business the respondent 
has engaged in the practices of falsely representing the constituent 
fiber or material of which the various products sold and distributed 
by it are made, by means of false representations on labels attached 
to its products. Among and typical of such acts and practices the 
respondent represents that certain ladies’ knitted undergarments 
manufactured, sold, and distributed by it are composed of a mixture 
of silk and wool, by means of Jabels, tags, and markers attached to 
said garments which designate and describe said products. One of 
such labels reads: 

50% 


SILK AND WOOL 


Another of such labels reads: 


50% 
SILK AND WOOL 
27% 27% 
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The word “and” on the above labels is printed in minute type and 
in such manner as to be illegible to all practical intents and purposes. 
On the second label the notation “27%” appearing underneath the 
words “Silk and Wool” is in much smaller type than the “50%” 
appearing above the words “Silk and Wool.” 

By means of the above labels, members of the purchasing public 
are misled into believing that the said undergarments so labeled are 
composed entirely of silk and wool in the proportion of 50 percent 
silk and 50 percent wool. The use on certain labels of “27%” in fine 
print is contradictory to the label itself and would not be noticeable 
to the purchasing public or understood by it. 

In truth and in fact the knitted undergarments so labeled are not 
composed entirely of silk and wool but contain a cotton content 
ranging from 45 to 57 percent. 

Par. 4. In addition to the above labels the respondent represents that 
its garments have longer wearing qualities than garments manufac- 
tured by its competitors. Typical of such representations is the use 
of the following labels: 

Self-reinforced for 
97% longer wear 


97% Longer Wear 


The use by the respondent of the above statements and. representations 
on its labels is false, deceptive, and misleading. In truth and in fact 
respondent’s knitted undergarments do not have longer wearing qual- 
ities than garments of equivalent price and quality sold and distrib- 
uted by its competitors. 

Par. 5. In addition to the acts and practices hereinabove set out 
the respondent fails to disclose by appropriate labels, brands or tags 
attached to its said garments all of the fiber constituents from which 
said garments are made, and fails to disclose the existence of cotton 
as a substantial constituent of said garments. 

Par. 6. Fabrics made of a mixture of wool and silk fibers have 
established a reputation as possessing superior cold-resistant and other 
desirable qualities over fabrics which contain substantial amounts of 
cotton. In consequence, many purchasers and prospective purchasers 
of undergarments have a decided preference for silk and wool fabrics 
over fabrics containing substantial amounts of cotton. 

Par. 7. The use by the respondent of the representations hereinabove 
set forth has had and now has the capacity and tendency to and does 
mislead and. deceive a substantial portion of the purchasing public 
into the erroneous belief that the knitted garments sold and distributed 
by the respondent are composed entirely of silk and wool and are of 
longer wearing quality than similar garments manufactured by com- 
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petitors, and to cause them to purchase said products as a result of 
such erroneous beliefs engendered as above set forth. 

Par. 8. The aforesaid acts and practices of respondent as herein 
alleged, are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FInDINGs As To THE Facts, AND OrpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 13, 1940, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
Augusta Knitting Corporation, charging it with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the 
filing of respondent’s answer, the Commission, by order entered 
herein, granted respondent’s motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the ma- 
terial allegations of fact set forth in said complaint and waiving all 
intervening procedure and further hearing as to said facts, which 
substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and substitute answer, and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent, Augusta Knitting Corporation, is a cor- 
poration organized and existing under the laws of the State of New 
York, and having an office and principal place of business in the 
city of Utica, in the State of New York, and a sales office at 180 
Madison Avenue, in the city and State of New York. 

Par. 2. Respondent is now, and has been for more than 2 years 
last past, engaged in the business of manufacturing, distributing 
and selling tuck stitch garments, sweaters, underwear, bathing suits, 
and other knitted garments. In the course and conduct of its busi- 
ness, respondent sells said garments to various wholesale and retail 
dealers and causes such garments, when sold, to be transported from 
its aforesaid places of business in the State of New York to pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said 
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garments in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business the respondent 
has engaged in the practices of falsely representing .the constituent 
fiber or material of which the various products sold and distributed 
by it are made, by means of false representations on labels attached 
to its products. Among and. typical of such acts and practices the 
respondent represents that certain ladies’ knitted undergarments 
manufactured, sold and distributed by it are composed of a mixture 
of silk and wool, by means of labels, tags, and markers attached to said 
garments which designate and describe said products. One of such 
labels reads: 

50% 


SILK AND WOOL 


Another of such labels reads: 
50% 


SILK AND WOOL 


27% 27% 


The word “and” on the above labels is printed in minute type 
and in such manner as to be illegible to all practical intents and 
purposes. On the second label the notation “27%” appearing under- 
neath the words “Silk and Wool” is in much smaller type than the 
“50%” appearing above the words “Silk and Wool.” 

By means of the above labels, members of the purchasing public 
are misled into believing that the said undergarments so labeled are 
composed entirely of silk and wool in the proportion of 50 percent 
silk and 50 percent wool. The use on certain labels of “27%” in fine 
print is contradictory to the label itself and would not be noticeable 
to the purchasing public or understood by it. 

In truth and in fact the knitted undergarments so labeled are not 
composed entirely of silk and wool but contain a cotton content 
ranging from 45 to 57 percent. 

Par. 4. In addition to the above labels the respondent represents 
that its garments have longer wearing qualities than garments manu- 
factured by its competitors. Typical of such representations is the 
use of the following labels: 


Self-reinforced for 
97% longer wear. 


97% Longer Wear 


The use by the respondent of the above statements and representa- 
tions of its labels is false, deceptive, and misleading. In truth and 
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in fact respondent’s knitted undergarments do not have longer wear- 
ing qualities than garments of equivalent price and quality sold and 
distributed by its competitors. 

Par. 5. In addition to the acts and practices hereinabove set out 
the respondent fails to disclose by appropriate labels, brands, or tags 
attached to its said garments all of the fiber constituents from which 
said garments are made, and fails to disclose the existence of cotton 
as a substantial constituent of said garments. 

Par. 6. Fabrics made of a mixture of wool and silk fibers have 
established a reputation as possessing superior cold-resistant and other 
desirable qualities over fabrics which contain substantial amounts of 
cotton. In consequence, many purchasers and prospective purchasers 
of undergarments, have a decided preference for silk and wool fabrics 
over fabrics containing substantial amounts of cotton. 

Par. 7. The use by the respondent of the representations herein- 
above set forth has had and now has the capacity and tendency to 
and does mislead and deceive a substantial portion of the purchasing 
public into the erroneous belief that the knitted garments sold and 
distributed by the respondent are composed entirely of silk and wool 
and are of longer wearing quality than similar garments manufac- 
tured by competitors, and to cause them to purchase said products 
as a result of such erroneous beliefs engendered as above set forth. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material al- 
legations of fact set forth in said complaint and states that it waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Augusta Knitting Corporation, 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, or distribution of its knitted garments in commerce, as “com- 
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merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from : 

1. Representing in any manner or by any means that respondent's 
products are composed of fibers or materials other than those of which 
such products are actually composed. 

9. Using the term “silk” or the term “wool” or any other terms 
indicative of either silk or wool to describe or designate any fabric 
or product which is not composed entirely of silk or entirely of wool, 
provided that in the case of a fabric or product composed in part of 
silk or wool and in part of materials other than silk or wool such 
terms or similar terms may be used as descriptive of the silk or wool 
content, as the case may be, when immediately accompanied by a 
word or words accurately describing and designating each constituent 
fiber or material thereof in letters of equal size or conspicuousness 
in the order of its predominance by weight, beginning with the 
largest single constituent. 

3. Representing in any manner or by any means that the fabrics or 
products offered for sale or sold by respondent contain wool or silk 
in greater quantity or percentage than is actually the case. 

4. Representing that respondent’s products have longer wearing 
qualities than garments of equivalent price and quality ordinarily 
and customarily sold in the usual course of business; or that the 
quality, grade, material or character of respondent’s products are 
superior to or different from the actual quality, grade, material or 
character of such products. | 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has comphed with this order. 

It is further ordered, That no provisions contained in this order 
shall be construed as authorizing or permitting, after July 14, 1941, 
the labeling of any wool product in any manner other than in strict 
sreoea with the provisions of the “Wool Products Labeling Act 
of 1939.” 
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In THE Marrer or 


JESSE W. ALLRED AND ROBERT A. ALLRED, TRADING 
UNDER THE NAME OF ALLRED BROTHERS CANDY CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4244. Complaint, Aug. 20, 1940—Decision, Dec. 19, 1940 


Where two individuals engaged in manufacture of candy and in sale and dis- 
tribution of certain assortments thereof which were so packed and assembled 
as to involve the use of a game of chance, gift enterprise, or lottery scheme’ 
when sold and distributed to the consumers thereof, and included (1) 
number of bars of candy, together with push card for use in sale and 
distribution of said bars to purchasing public under a plan in accordance 
with which purchaser secured bar without cost, or for 1, 2, or 3 cents 
as determined by his chance receipt of letter “O” or number 1, 2, or 3, 
through disk selected on card, and (2) various other assortments involving 
lottery or chance feature and methods of sale and distribution similar to 
that above described from which they varied in detail only ; 

Sold said assortments along with such push cards to retailers by whom as direct 
or indirect purchasers they were exposed and sold to purchasing public in 
accordance with aforesaid sales plan or methods, involving game of chance 
or sale of a chance to procure a bar of candy without cost or at a price 
much less than normal retail price thereof, and thereby supplied to and 
placed in the hands of others means of conducting lotteries in the sale 
and distribution of their candies in accordance with such gales plans or 
methods above set forth, contrary to an established public policy of the 
United States Government and in violation of criminal laws and in competi- 
tion with many who are unwilling to adopt and use said or any sales plans 
or methods involving a game of chance or sale of a chance to win something 
by a chance or any other sales plans or methods contrary to public policy 
and refrain therefrom ; 

With result that many dealers in and ultimate consumers of said candy were 
attracted by said sales plans or methods employed by them in sale and 
distribution thereof and by element of chance involved therein and were 
thereby induced to buy their candy in preference to that offered and sold 
by their said competitors who do not use same or equivalent sales plans or 
methods and with effect, through use of said sales plans or methods by 
them and because of said game of chance, of diverting unfairly trade to 
them from their competitors aforesaid who do not use same or equivalent 
sales plan or method; to the substantial injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors and consti- 
tuted unfair methods of competition in commerce and unfair and deceptive 


acts and practices therein. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. D. C. Daniel for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Jesse W. Allred and 
Robert A. Allred, individually and trading under the name of Allred 
Brothers Candy Co., hereinafter referred to as respondents, have 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParacrarH 1. Respondents, Jesse W. Allred and Robert A. Allred, 
are individuals trading under the name of Allred Brothers Candy 
Co., with their principal office and place of business located at 515 
West Palmer Street, Charlotte, N. C. Respondents are now and for 
more than 1 year last past have been engaged in the manufacture of 
candy and in the sale and distribution thereof to dealers. Respond- 
ents cause and have caused said candy, when sold, to be shipped or 
transported from their aforesaid place of business in the State of 
North Carolina to purchasers thereof in various other States of the 
United States at their respective points of location. There is now 
and for more than 1 year last past has been a course of trade by said 
respondents in such candy in commerce between and among various 
States of the United States. In the course and conduct of their 
business respondents are and have been in competition with other 
individuals and partnerships, and with corporations engaged in the 
sale and distribution of candy in commerce between and among vari- 
ous States of the United States. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold certain assort- 
ments of candy so packed and assembled as to involve the use of a 
game of chance, gift enterprise, or lottery scheme, when said candy 
is sold and distributed to the consumers thereof. One of said as- 
sortments consists of a number of bars of candy, together with a 
device commonly called a push card. Said bars of candy are dis- 
tributed to the consumers thereof by means of said push card in 
substantially the following manner: 

The push card contains a number of partially perforated disks, 
and on the faze of each of said disks is printed the word “push.” 
Within each of said disks is printed either the letter “o” or number 
1, 2 or 3, and the persons pushing the disks containing the letter “‘o” 
each receive a bar of said candy without cost, and the persons 
pushing the disks containing the number 1, 2, or 3 pay in cents the 
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amount appearing on the disk pushed. The said numbers printed 
within the said disks are effectively concealed from purchasers and 
prospective purchasers until selections have been made and the 
disks separated or removed from said card. Whether a customer 
receives a bar of candy without cost or is required to pay 1, 2, or 
3 cents therefor is thus determined wholly by lot or chance. 

The respondents manufacture, sell, and distribute various assort- 
ments of candy involving a lottery or chance feature, but such assort- 
ments and the methods of sale and distribution thereof are similar 
to the one herein described and vary only in detail. 

Par. 8. Retail dealers who purchase respondents’ said assortments 
of candy, either directly or indirectly, expose and sell the same to 
the purchasing public in accordance with the aforesaid sales plans 
or methods. Respondents thus supply to and place in the hands of 
others the means of conducting lotteries in the sale and distribu- 
tion of their candy in accordance with the sales plans or methods 
hereinabove set forth. The use by respondents of said sales plans 
or methods in the sale of their candy, and the sale of said candy by 
and through the use thereof, and by the aid of said sales plans 
or methods is a practice of the sort which is contrary to an estab- 
lished public policy of the Government of the United States and 
in violation of the criminal laws. 

Par. 4. The sale of candy to the purchasing public, in the manner 
above alleged, involves a game of chance or the sale of a chance 
to procure a bar of candy without cost or at a price much less than 
the normal retail price thereof. Many persons, firms, and corpora- 
tions who sell or distribute merchandise in competition with re- 
spondents, as above alleged, are unwilling to adopt and use said 
sales plans or methods or any sales plans or methods involving a 
game of chance or the sale of a chance to win something by chance 
or any other sales plans or methods that are contrary to public 
policy, and such competitors refrain therefrom. Many dealers in, 
and ultimate consumers of, said candy are attracted by said sales 
plans or methods employed by respondents in the sale and dis- 
tribution of their candy, and the element of chance involved therein, 
and are thereby induced to buy respondents’ candy in preference 
to candy offered for sale and sold by said competitors of respondents 
who do not use the same or equivalent sales plans or methods. The 
use of said sales plans or methods by respondents because of said game 
of chance has a tendency and capacity to, and does, unfairly divert trade 
to respondents from their said competitors who do not use the same 
or equivalent sales plans or methods and as a result thereof sub- 
stantial injury is being, and has been, done by respondents to 
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competition in commerce between and among various States of the 
United States. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade 


Commission Act. 
° 
Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 20, 1940, issued and there- 
after served its complaint in this proceeding upon respondents, Jesse 
W. Allred and Robert A. Allred, individually and trading under the 
name of Allred Brothers Candy Co., charging them with the use of 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. On December 2, 1940, respondents filed their answer, in which 
answer they admitted all the material allegations of fact set forth in 
said complaint and waived all intervening procedure and further 
hearing as to said facts. Thereafter this proceeding regularly came on 
for final hearing before the Commission on the said complaint and the 
answer thereto, and the Commission, having duly considered the mat- 
ter, and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondents, Jesse W. Allred and Robert A. Allred, 
are individuals trading under the name of Allred Brothers Candy Co., 
with their principal office and place of business located at 515 West 
Palmer Street, Charlotte, N. C. Respondents are now and for more 
than 1 year last past have been engaged in the manufacture of candy 
and in the sale and distribution thereof to dealers. Respondents cause 
and have caused said candy, when sold, to be shipped or transported 
from their aforesaid place of business in the State of North Carolina to 
purchasers thereof in various other States of the United States at their 
respective points of location. There is now and for more than 1 year 
last past has been a course of trade by said respondents in such candy in 
commerce between and among various States of the United States. 
In the course and conduct of their business, respondents are and have 
been in competition with other individuals and partnerships, and with 
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corporations engaged in the sale and distribution of candy in com- 
merce between and among various States of the United States. 

Par. 2. In the course and conduct of their business, as described in 
paragraph 1 hereof, respondents sell and have sold certain assortments 
of candy so packed and assembled as to involve the use of a game of 
chance, gift enterprise, or lottery scheme, when said candy is sold and 
distributed to the consumers thereof. One of said assortments con- 
sists of a number of bars of candy, together with a device commonly 
called a push card. Said bars of candy are distributed to the con- 
sumers thereof by means of said push card in substantially the 
following manner: 

The push card contains a number of partially perforated disks, and 
on the face of each of said disks is printed the word “push.” Within 
each of said disks is printed either the letter “o” or number 1, 2, or 8, 
and the persons pushing the disks containing the letter “o” each 
receive a bar of said candy without cost, and the persons pushing the 
disks containing the number 1, 2, or 3 pay in cents the amount ap- 
pearing on the disk pushed. The said numbers printed within the 
said disks are effectively concealed from purchasers and prospective 
purchasers until selections have been made and the disks separated or 
removed from said card. Whether a customer receives a bar of candy 
without cost or is required to pay 1, 2, or 3 cents therefor is thus 
determined wholly by lot or chance. 

The respondents manufacture, sell, and distribute various assort- 
ments of candy involving a lottery or chance feature, but such as- 
sortments and the methods of sale and distribution thereof are 
similar to the one herein described and vary only in detail. 

Par. 3. Retail dealers who purchase respondents’ said assortments 
of candy, either directly or indirectly, expose and sell the same to 
the purchasing public in accordance with the aforesaid sales plans 
or methods. Respondents thus supply to, and place in the hands of, 
others the means of conducting lotteries in the sale and distribution 
of their candy in accordance with the sales plans or methods here- 
inabove found. The use by respondents of said sales plans or methods 
in the sale of their candy, and the sale of said candy by and through 
the use thereof, and by the aid of said sales plans or methods is a 
practice of the sort which is contrary to an established public policy 
of the Government of the United States and in violation of the 
criminal laws. 

Par. 4. The sale of candy to the purchasing public, in the manner 
above found, involves a game of chance or the sale of a chance to 
procure a bar of candy without cost or at a price much less than the 

322695"—41—von, 32——14 


206 FEDERAL TRADE COMMISSION DECISIONS 


Order BOA UA WO! 


normal retail price thereof. Many persons, firms, and corporations 
who sell or distribute merchandise in competition with respondents, 
as above found, are unwilling to adopt and use said sales plans or 
methods or any sales plans or methods involving a game of chance or 
the sale of a chance to win something by chance or any other sales 
plans or methods that are contrary to public policy, and such com- 
petitors refrain therefrom. Many dealers in, and ultimate consumers 
of, said candy are attracted by said sales plans or methods employed 
by respondents in the sale and distribution of their candy, and the 
element of chance involved therein, and are thereby induced to buy 
respondents’ candy in preference to candy offered for sale and sold by 
said competitors of respondents who do not use the same or equivalent 
sales plans or methods. The use of said sales plans or methods by 
respondents because of said game of chance has a tendency and capacity 
to, and does, unfairly divert substantial trade to respondents from their 
said competitors who do not use the same or equivalent sales plans or 
methods and, as a result thereof, substantial injury is being, and has 
been, done by respondents to competition in commerce between and 
among various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in commerce 
and unfair deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, and the answer of 
respondents, in which answer respondents admit all the material alle- 
gations of fact set forth in said complaint and state that they waive 
all intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and conclusion 
that said respondents have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondents, Jesse W. Allred and Robert A. 
Allred, individually and trading under the name of Allred Brothers 
Candy Co., or trading under any other name or names, their representa- 
tives, agents, or employees, directly or through any corporate or other 
device in connection with the offering for sale, sale, and distribu- 
tion of candy or any other merchandise in commerce as “commerce” 
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is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: ; 

1. Selling or distributing any merchandise so packed and assembled 
that sales of such merchandise to the public are to be made or may be 
made by means of a game of chance, gift enterprise, or lottery scheme. 

2. Supplying to or placing in the hands of others assortments of any 
merchandise together with push or pull cards, punchboards or other lot- 
tery devices, or separately, which said push or pull cards, punchboards 
or other lottery devices are to be used or may be used in selling or 
distributing said merchandise to the public by means of a game of 
chance, gift enterprise, or lottery scheme. 

3. Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That respondents shall within 60 days after 
service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MATTER OF 


J.T. TARLTON, TRADING AS J. T. TARLTON CANDY 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4256. Complaint, Aug. 22, 1940—Decision, Dec. 19, 1940 


Where an individual engaged in manufacture of candy and in sale and distribution 
of certain assortments thereof which were so packed and assembled as to 
involve the use of a game of chance, gift enterprise, or lottery scheme when 
sold and distributed to consumers thereof, and included (1) number of 
candy bars together with a push card for use in sale and distribution of said 
bars under a plan in accordance with which the purchaser paid 1, 2, 3, 4, 
or 5 cents for bar, value of which was worth more than some of said amounts 
to be paid therefor, in accordance with number pushed by chance from card, 
and (2) various other assortments of candy involving lottery or chance fea- 
ture and method of sale and distribution similar to that above described 
and varying therefrom in detail only ; 

Sold such assortments along with said push card to dealers or retailers by whom 
as direct or indirect purchasers they were exposed and sold to purchasing 
public, in accordance with aforesaid sales plan involving game of chance 
or sale of chance to procure candy bar at price much less than normal retail 
price thereof, and thereby supplied to and placed in the hands of others 
the means of conducting lotteries in the sale and distribution of candy in 
accordance with sales plans or methods above set forth, contrary to an 
established public policy of the United States Government and in violation 
of criminal laws, and in competition with many who are unwilling to adopt 
and use said or any sales plans or methods involving a game of chance or 
sale of a chance to win something by a chance or any other sales plans or 
methods contrary to public policy and refrain therefrom ; 

With result that many dealers in and ultimate consumers of said candy were 
attracted by said sales plans or methods employed by him in sale and dis- 
tribution thereof and by element of chance involved therein, and were thereby 
induced to buy his candy in preference to that offered and sold by his said 
competitors who do not use same or equivalent sales plans or methods, and 
with effect, through use of said sales plans and methods by him and because 
of said game of chance, of diverting unfairly trade to him from his competi- 
tors aforesaid who do not use same or equivalent sales plan or method; to 
the substantial injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Before Ur. W. W. Sheppard, trial examiner. 
Mr. D.C. Daniel for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that J. T. Tarlton, in- 
dividually and trading as J. T. Tarlton Candy Co., hereinafter referred 
to as respondent, has violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1. The respondent, J. T. Tarlton, is an individual trad- 
ing under the name of J. T. Tarlton Candy Co., with his principal office 
and place of business located in Marshville, N. C. Respondent is 
now and for more than 1 year last past has been engaged in the manu- 
facture of candy and in the sale and distribution thereof to dealers. 
Respondent causes and has caused said candy, when sold, to be shipped 
or transported from his aforesaid place of business in the State of 
North Carolina to purchasers thereof in various other States of the 
United States at their respective points of location. There is now and 
for more than 1 year last past has been a course of trade by said re- 
spondent in such candy in commerce between and among the various 
States of the United States. In the course and conduct of his business, 
respondent is and has been in competition with other individuals and 
with partnerships and corporations engaged in the sale and distribu- 
tion of candy in commerce between and among various States of the 
United States. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and has sold certain assortments 
of candy so packed and assembled as to involve the use of a game of 
chance, gift enterprise, or lottery scheme when said candy is sold and 
distributed to consumers thereof. One of said assortments consists 
of a number of bars of candy together with a device commonly called 
a push card. Said bars of candy are distributed to the consumers 
thereof by means of said push card in substantially the following 
manner : 

The push card contains a number of partially perforated disks, and 
on the face of each of said disks is printed the word “push.” Within 
each of said disks is printed either number 1, 2, 3, 4, or 5, and the per- 
sons pushing the disks containing either number 1, 2, 3, 4, or 5 pay 
in cents the amount of the number appearing on the disk pushed. The 
said numbers printed within the said disks are effectively concealed 
from purchasers and prospective purchasers until selections have been 
made and the disks separated or removed from said card. All of said 
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bars are worth more than some of said amounts to be paid therefor. 
Whether a purchaser receives a bar of candy for 1, 2, 3, 4, or 5 cents 
is thus determined wholly by lot or chance. 

The respondent manufactures, sells, and distributes various assort- 
ments of candy involving a lottery or chance feature, but such 
assortments and the methods of sale and distribution thereof are 
similar to the one herein described, varying only in detail. 

Par. 8. Retail dealers who purchase respondent’s said assortments 
of candy either directly or indirectly expose and sell the same to the 
purchasing public in accordance with the aforesaid sales plans or 
methods. Respondent thus supplies to and places in the hands of 
others the means of conducting lotteries in the sale and distribution of 
his candy in accordance with the sales plans or methods hereinabove 
set forth. The use by respondent of said sales plans or methods in 
the sale of his candy, and the sale of said candy by and through the 
use thereof and by the aid of said sales plans or methods, is a practice 
of a sort which is contrary to an established public policy of the Gov- 
ernment of the United States and in violation of criminal laws. 

Par. 4. The sale of candy to the purchasing public, in the manner 
above alleged, involves a game of chance or the sale of a chance to 
procure a bar of candy at a price much less than the normal retail 
price thereof. Many persons, firms, or corporations who sell or dis- 
tribute merchandise in competition with respondent, as above alleged, 
are unwilling to adopt and use said sales plans or methods, or any 
sales plans or methods involving a game of chance or the sale of a 
chance to win something by chance, or any other sales plans or methods 
that are contrary to public policy, and such competitors refrain there- 
from. Many dealers in, and ultimate consumers of, said candy are 
attracted by said sales plans or methods employed by respondent in 
the sale and distribution of his candy and the element of chance in- 
volved therein and are thereby induced to buy respondent’s candy 
in preference to candy offered for sale and sold by said competitors 
of respondent who do not use the same or equivalent sales plans or 
methods. The use of said sales plans or methods by respondent be- 
cause of said game of chance has a tendency and capacity to, and 
does, unfairly divert trade to respondent from his said competitors 
who do not use the same or equivalent sales plans or methods and, as 
a result thereof, substantial injury is being and has been done by re- 
spondent to competition in commerce between and among various 
States of the United States. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
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in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commission 


Act. 


Report, Finpines as To THE Facrs, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission: on August 22, 1940, issued and there- 
after served its complaint in this proceeding upon respondent J. T. 
Tarlton, individually and trading as J. T. Tarlton Candy Co., charg- 
ing him with the use of unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. On December 2, 1940, the respondent 
filed his answer, in which answer he admitted all the material allega- 
tions of fact set forth in said complaint and waived all intervening 
proceedure and further hearing as to said facts. Thereafter the pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint and the answer thereto, and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACT 


ParacrapH 1. The respondent, J. T. Tarlton, is an individual trad- 
ing under the name of J. T. Tarlton Candy Co., with his principal 
office and place of business located in Marshville, N. C. Respondent is 
now and for more than 1 year last past has been engaged in the manu- 
facture of candy and in the sale and distribution thereof to dealers. 
~ Respondent causes and has caused said candy, when sold, to be shipped 
or transported from his aforesaid place of business in the State of 
North Carolina to purchasers thereof in various other States of the 
United States at their respective points of location. There is now 
and for more than 1 year last past has been a course of trade by said 
respondent in such candy in commerce between and among various 
States of the United States. In the course and conduct of his business, 
respondent is and has been in competition with other individuals and 
with partnerships and corporations engaged in the sale and distribu- 
tion of candy in commerce between and among various States of the 
United States. 

Par. 2. In the course and conduct of his business, as described 
in paragraph 1 hereof, respondent sells and has sold certain assort- 
ments of candy so packed and assembled as to involve the use of a 
game of chance, gift enterprise, or lottery scheme when said candy 
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is sold and distributed to consumers thereof. One of said assort- 
ments consists of a number of bars of candy together with a device 
commonly called a push card. Said bars of candy are distributed 
to the consumers thereof by means of said push card in substantially 
the following manner: 

The push card contains a number of partially perforated disks, 
and on the face of each of said disks is printed the word “push.” 
Within each of said disks is printed either number 1, 2, 3, 4, or 5, 
and the persons pushing the disks containing either number 1, 2, 
3, 4, or 5 pay in cents the amount of the number appearing on the 
disk pushed. The said numbers printed within the said disks are 
effectively concealed from purchasers and prospective purchasers 
until selections have been made and the disks separated or removed 
from said card. All of said bars are worth more than some of said 
amounts to be paid therefor. Whether a purchaser receives a bar of 
candy for 1, 2, 3, 4, or 5 cents is thus determined wholly by lot or 
chance. 

The respondent manufactures, sells, and distributes various assort- 
ments of candy involving a lottery or chance feature, but such 
assortments and the methods of sale and distribution thereof are 
similar to the one herein described, varying only in detail. 

Par. 3. Retail dealers who purchase respondent’s said assortments 
of candy either directly or indirectly expose and sell the same to the 
purchasing public in accordance with the aforesaid sales plans or 
methods. Respondent thus supplies to, and places in the hands of, 
others the means of conducting lotteries in the sale and distribution 
of his candy in accordance with the sales plans or methods herein- 
above found. The use by respondent of said sales plans or methods 
in the sale of his candy, and the sale of said candy by and through 
the use thereof and by the aid of said sales plans or methods, is a 
practice of a sort which is contrary to an established public policy 
of the Government of the United States and in violation of criminal 
laws. 

Par. 4. The sale of candy to the purchasing public, in the manner 
above found, involves a game of chance or the sale of a chance to 
procure a bar of candy at a price much less than the normal retail 
price thereof. Many persons, firms, and corporations who sell and 
distribute merchandise in competition with respondent, as above 
found, are unwilling to adopt and use said sales plans or methods, 
or any sales plans or methods involving a game of chance or the 
sale of a chance to win something by chance, or any other sales 
plans or methods that are contrary to public policy, and such com- 
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petitors refrain therefrom. Many dealers in, and ultimate consumers 
of, said candy are attracted by said sales plans or methods employed 
by respondent in the sale and distribution of his candy and the 
element of chance involved therein and are thereby induced to buy 
respondent’s candy in preference to candy offered for sale and sold 
by said competitors of respondent who do not use the same or 
equivalent sales plans or methods. The use of said sales plans or 
methods by respondent because of said game of chance has a tendency 
and capacity to, and does, unfairly divert trade to respondent from 
his said competitors who do not use the same or equivalent sales 
plans or methods and, as a result thereof, substantial injury is 
being, and has been, done by respondent to competition in commerce 
between and among various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer the respondent admits all material alle- 
gations of fact set forth in said complaint and states that he waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent J. T. Tarlton, individually and 
trading as J. T. Tarlton Candy Co. or trading under any other name 
or names, his representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of candy or any other merchandise 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

1. Selling or distributing any merchandise so packed and assembled 
that sales of such merchandise to the public are to be made or may 
be made by means of a game of chance, gift enterprise, or lottery 
scheme. 
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2. Supplying to or placing in the hands of others assortments of 
any merchandise together with push or pull cards, punchboards or 
other lottery devices, or separately, which said push or pull cards, 
punchboards, or other lottery devices are to be used or may be used 
in selling or distributing said merchandise to the public by means of 
a game of chance, gift enterprise, or lottery scheme. 

3. Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days 
after the service upon him of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which he has complied with this order. 


MINETREE BROKERAGE CO. VAT 


Complaint 


In THe Marrer or 


T. A. WARD, CARR WARD, AND WILMA WARD, TRADING 
AS MINETREE BROKERAGE COMPANY 


SOMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 4285. Complaint, Aug. 29, 1940—Decision, Dec. 19, 1940 


Where three individuals who were engaged, in Poplar Bluff, in conducting 
brokerage business, and of whom two were president and secretary-treas- 
urer of Ward Stores, Inc., and Poplar Bluff Wholesale Grocery Co., and 
owned and controlled 98 percent and 88 percent, respectively, of outstanding 
capital stock of said corporations, doing business in southeastern Missouri, 
and of whom third was employed by other two to render services of an 
executive nature to their enterprises, and particularly those above named— 

Received and accepted brokerage fees and commissions, which consisted of 
certain percentage, and usually from 21% to 5 percent, of sales prices of 
purchases placed by said Wholesale Grocery Co. with sellers, mostly 
located in other States, and through said brokerage firm, and con- 
stituting substantial portion of goods, wares, and merchandise, and 
particularly foodstuffs, required in ordinary conduct of its business by said 
Wholesale Grocery Co., and which were transmitted and paid by sellers 
to said brokers or brokerage firm on transactions in question, in all of 
which transactions three individuals involved acted in fact for and on be- 
half of such Wholesale Grocery Co.: 

Held, That in accepting and receiving brokerage fees or commissions con- 
sisting of certain percentage, and usually from 214 to 5 percent, of sales 
prices upon purchases of commodities of such Wholesale Grocery Co. in 
jnterstate commerce, as above set forth, said individuals, individually and 
trading as brokerage company, violated provisions of section 2 (c) of the 
Clayton Act, as amended by the Robinson-Patman Act. 


Mr. P. C. Kolinski for the Commission. 
Mr. Lawrence E. Tedrick, of Poplar Bluff, Mo., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating, the provisions of subsection (c) of 
section 2 of the Clayton Act (U.S. C. title 15, sec. 13) as amended 
by the Robinson-Patman Act, approved June 19, 1936, hereby issues 
its complaint stating its charges with respect thereto as follows: 

Paracraru 1. Respondents, T. A. Ward and Wilma Ward, are 
individuals residing in the city of Poplar Bluff, Mo. Said re- 
spondents, T. A. Ward and Wilma Ward, own and control 88 percent 
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of the outstanding capital stock of the Poplar Bluff Wholesale Grocery 
Co. and 98 percent of the outstanding capital stock of Ward Stores, 
Inc., which operates a chain of 44 retail stores located in southeastern 
Missouri. Said T. A. Ward and Wilma Ward are, respectively, 
president and secretary-treasurer of these companies. 

Par. 2. Respondent Carr Ward is an individual residmg in the 
city of Poplar Bluff, Mo. This respondent is engaged with respond- 
ents T. A. Ward and Wilma Ward in the brokerage business under 
the trade name Minetree Brokerage Co. with an office and principal 
place of business located in Poplar Bluff, Mo. 

Respondent Carr Ward is the son of respondent T. A. Ward and 
the husband of respondent Wilma Ward, and is now employed by 
said respondents T. A. Ward and Wilma Ward to render services of 
an executive nature to various enterprises owned and controlled by 
said respondents T. A. Ward and Wilma Ward, particularly the 
Poplar Bluff Wholesale Grocery Co. and Ward Stores, Inc. 

Par. 8. Poplar Bluff Wholesale Grocery Co. places orders for a 
substantial portion of the goods, wares, and merchandise, particularly 
foodstuffs by it required in the ordinary conduct. of its business with 
sellers who are, in most cases, located in States of the United States 
other than the State in which said Poplar Bluff Wholesale Grocery 
Co. is located, through the brokerage firm of T. A. Ward, Wilma 
Ward, and Carr Ward trading as Minetree Brokerage Co. As a 
result of the transmission and execution of said orders, as aforesaid, 
goods, wares, and merchandise, particularly foodstuffs, are, in the 
case of each such order and in a continuous succession of such orders, 
sold, transported, and delivered by one or more of such sellers across 
State lines to Poplar Bluff Wholesale Grocery Co, 

Par. 4. In the course and conduct of the buying and selling trans- 
actions hereinabove referred to, resulting in the delivery of goods, 
wares, merchandise, particularly foodstuffs, in interstate commerce 
from one or more sellers to said Poplar Bluff Wholesale Grocery Co., 
sellers have transmitted and paid, and do transmit and pay, to the 
brokerage firm of T. A. Ward, Wilma Ward, and Carr Ward, trad- 
ing as Minetree Brokerage Co., brokerage fees or commissions, the 
same being a certain percentage (usually from 214 percent to 5 per- 
cent) of the sales price of such purchases. 

Since June 19, 1936, sellers have paid brokerage fees and commis- 
sions to, and the same have been received by the brokerage firm of 
T. A. Ward, Wilma Ward, and Carr Ward, trading as Minetree 
Brokerage Co., upon the purchases of Poplar Bluff Wholesale Gro- 
cery Co. in the manner hereinabove described in substantial amounts. 
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Par. 5. In all of the transactions of purchase and sale hereinabove 
referred to, the respondents T. A. Ward, Wilma Ward, and Carr 
Ward have acted in fact for and on behalf of the Poplar Bluff 
Wholesale Grocery Co. 

Par. 6. The transmission and payment of brokerage fees and com- 
missions by sellers to said respondents T. A. Ward, Wilma Ward, 
and Carr Ward as members of the brokerage firm trading as Mine- 
tree Brokerage Co., and the receipt and acceptance of such brokerage 
fees and commissions by said respondents T. A. Ward, Wilma Ward, 
and Carr Ward upon the purchases of the Poplar Bluff Wholesale 
Grocery Co., in the manner and form hereinabove set forth is in 
violation of the provisions of subsection (c) of section 2 of the act 
described in the preamble hereof. 


Report, FINDINGS as TO THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monopo- 
les and for other purposes,” approved October 15, 1914, the Clayton 
Act, as amended by an act of Congress approved June 19, 1936, the 
Robinson-Patman Act (U.S. C. title 15, sec. 13), the Federal Trade 
Commission, on the 29th day of August 1940, issued and served its 
complaint in this proceeding upon respondents T. A. Ward, Carr 
Ward, and Wilma Ward, charging the respondents with violation of 
the provisions of subsection (c) of section 2 of the said act. 

After the issuance of said complaint and the filing of respondents’ 
answer, the Commission, by order, entered herein, granted respond- 
ents’ motion for permission to withdraw said answer and to sub- 
stitute therefor an answer admitting all the material allegations of 
fact set forth in said complaint and waiving all intervening procedure 
and further hearings as to said facts, which substitute answer was 
duly filed in the office of the Commission. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and substitute answer, 
and the Commission having duly considered the matter and being 
now fully advised in the premises, and being of the opinion that 
section 2 (¢c) of the Clayton Act, as amended by the Robinson-Patman 
Act, had been violated by the respondents, now makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPy 1. The respondents T. A. Ward and Wilma Ward are 
individuals residing in the city of Poplar Bluff, Mo., and they own 
and control 88 percent of the outstanding capital stock of the Poplar 
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Bluff Wholesale Grocery Co., and 98 percent of the outstanding 
capital stock of Ward Stores, Inc., corporations doing business in 
southeastern Missouri. T. A. Ward and Wilnia Ward are respec- 
tively president and secretary-treasurer of these companies. 

Par. 2. The respondent Carr Ward is an individual residing in 
the city of Poplar Bluff, Mo., and is employed by respondents T. A. 
Ward and Wilma Ward to render services of an executive nature to” 
enterprises owned and controlled by them, particularly the Poplar 
Bluff Wholesale Grocery Co. and Ward Stores, Inc. 

Par. 3. The Minetree Brokerage Co. is a firm engaged in the bro- 
kerage business with an office and principal place of business in 
Poplar Bluff, Mo., and is owned by respondents T. A. Ward, Carr 
Ward, and Wilma Ward. 

Par. 4. Poplar Bluff Wholesale Grocery Co. places orders for a 
substantial portion of the goods, wares, and merchandise, particularly 
foodstuffs, required in the ordinary conduct of its business, with 
sellers, who are, in most cases, located in States of the United States 
other than the State in which said Poplar Bluff Grocery Co. is lo- 
cated, through the brokerage firm of T. A. Ward, Carr Ward, and 
Wilma Ward, trading as Minetree Brokerage Co. As a result of 
the transmission and execution of said orders as aforesaid, goods, 
wares, and merchandise, particularly foodstuffs, are, in the case of 
each order and in a continuous succession of such orders, sold, trans- 
ported, and delivered by one or more of such sellers across State 
lines to the Poplar Bluff Wholesale Grocery Co. 

Par. 5. In the course and conduct of the buying and selling trans- 
actions hereinabove referred to, resulting in the delivery of goods, 
wares, and merchandise, particularly foodstuffs, in interstate com- 
merce from one or more sellers to said Poplar Bluff Wholesale Gro- 
cery Co., sellers have transmitted and paid, and do transmit and 
pay, to the brokerage firm of T. A. Ward, Carr Ward, and Wilma 
Ward, trading as Minetree Brokerage Co., brokerage fees or com- 
missions, the same being a certain percentage (usually from 214 
percent to 5 percent) of the sales prices of such purchases. 

Since June 19, 1936, sellers have paid brokerage fees and com- 
missions to, and the same have been received by the brokerage firm 
of T. A. Ward, Carr Ward, and Wilma Ward, trading as Minetree 
Brokerage Co., upon the purchases of the Poplar Bluff Wholesale 
Grocery Co. in the manner hereinabove described in substantial 
amounts. 

Par. 6. In all of the transactions of purchase and sale hereinabove 
referred to, the respondents T. A. Ward, Carr Ward, and Wilma 
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Ward are the agents, and have acted in fact for and on behalf of the 
Poplar Bluff Wholesale Grocery Co. : 


CONCLUSION 


In accepting and receiving brokerage fees or commissions, the same 
being a certain percentage (usually from 21% percent to 5 percent) of 
the sales prices upon the purchases of commodities of the Poplar 
Bluff Wholesale Grocery Co., in interstate commerce as set forth in 
the foregoing findings as to the facts, the respondents T. A. Ward, 
Carr Ward, and Wilma Ward, individually and while trading under 
the firm name and style of Minetree Brokerage Co., violated the pro- 
visions of section 2 (c) of the Clayton Act as amended by the Robinson- 
Patman Act. . 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and substitute answer of 
respondents, in which answer respondents admit all the material alle- 
gations of fact set forth in said complaint and state that they waive all 
intervening procedure and further hearings as to said facts, and the 
Commission being of the opinion that said respondents have violated 
the provisions of section 2 (¢) of the Clayton Act as amended by the 
Robinson-Patman Act, approved June 19, 1936 (U. S. C. title 15, sec. 
13), and having made its report, stating its findings as to the facts 
and its conclusion. 

It 7s ordered, That the respondents, T. A. Ward, Carr Ward, and 
Wilma Ward, individually and trading under the firm name and style 
of Minetree Brokerage Co., or any other name, their agents, representa- 
tives, and employees, directly or through any corporate or other device, 
do forthwith cease and desist from: 

1. Accepting or receiving from sellers, directly or indirectly, in 
connection with the purchase of commodities in interstate commerce 
by the Poplar Bluff Wholesale Grocery Co. under the facts and cir- 
cumstances as set forth in paragraph 6 of the findings of fact, any 
brokerage fees or commissions, or any allowance or discount in leu 
of brokerage, in whatever manner or form said brokerage fees, allow- 
ances, and discounts may be offered, allowed, granted, paid, or trans- 
mitted; and 

2. Accepting or receiving from sellers, directly or indirectly, in con- 
nection with the purchase of commodities in interstate commerce by 
any person, partnership, firm, or corporation, in connection with which 
purchases said individuals, acting as intermediaries or agents, are 
subject to the direct or indirect control, or act in fact for or in behalf, 
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of any of said purchasers, any brokerage fees or commissions, or any 
allowance or discount in lieu of brokerage, in whatever manner or form 
said brokerage fees, allowances, and discounts may be offered, allowed, 
granted, paid, or transmitted. 

It is further ordered, That the said respondents T. A. Ward, Carr 
Ward and Wilma Ward shall within 60 days after service upon them 
of this order file with the Commission a report in writing setting forth 
in detail the manner and form in which they have complied with the 
order to cease and desist hereinabove set forth by the Commission. 
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MILTON S. LONG, TRADING AS WALTON TRAINING 
BUREAU 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


Wh 


(a) 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 
Docket 4346. Complaint, Oct. 11, 1940—Decision, Dec. 26, 1940 


ere an individual engaged in interstate sale and distribution of correspond- 
ence courses of study and instruction, to prepare students for certain 
United States civil service examinations; in advertising his said courses 
through newspapers circulating among the general public in various States, 
and through printed advertising matter mailed to prospective students 
throughout the United States— 

Represented that positions in the United States Government were imme- 
diately available, that he could secure positions for students of his courses, 
and that examinations would be held frequently, and that starting salaries 
were greater than was the case, through such statements, among others, 
as “Men WANTED. Work for the Government. Salaries $1,700-$2,600 Per 
Year. No layoffs! Vacations with pay! Pensions! Railway Postal Clerk, 
City Mail Carrier, BE Post Office Clerk, Rural Mail Carrier. Do not wait 
for examination dates to be announced. Prepare Yourself Now! We are 
so certain that our simple course will eventually bring about your appoint- 
ment that we are willing to wait for our tuition fee until you are appointed 
and working. * * *,” and “Railway Postal Clerk, City Mail Carrier, 
Post Office Clerk and Rural Mail Carrier examinations are held frequently 
in different cities in the United States” ; 


Facts being there were no positions immediately available in the Postal Service, 


(b) 


he was not connected with the United States Government or its Civil Service 
Commission, had no control over appointments to positions under such Gov- 
ernment, was not in a position to Secure any appointments for anyone, and, 
as respects positions named in his advertisements and as to which his 
courses and instruction were offered, there had been extended periods during 
which no examinations were held, and only residents of districts in which 
examinations might at some future date be held were eligible to take same; 
and 

Represented that he obiained information from the Civil Service Commis- 
sion with respect to examinations to, be held which was not available to 
students, and that qualified instructors graded and marked examination 
papers, through such statements as “When information comes to us that 
examinations are to take place in your immediate locality you can request 
lessons sent you air mail or special delivery as we know you are anxious 
to take an examination aS soon as possible,” and “The lessons of this course 
have been assembled after a thorough analysis of past examinations have 
been made by our competent experts” ; 


Facts being he did not have in his employ, and was not himself, a qualified 


instructor nor did he employ competent experts who, after thorough analysis 

of past examinations, had assembled courses of instruction offered by him, 

and he had had, as matter of fact, no experience in preparing applicants 
322695™—41—VOL. 32 15 


222 FEDERAL TRADE COMMISSION DECISIONS 


Complaint Avan the ab O., 


for civil service examinations in subjects offered and had no influence with 
respect to dates and locations of such examinations that was not available 
to public generally ; 

With effect, through use of aforesaid misleading representations, of confusing, 
misleading, and deceiving members of public into belief that such representa- 
tions were true, and of inducing them to purchase his said. courses of study 
and instruction and pursue same on account of such belief: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. : 


Mr. William L. Pencke for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal Trade 
Commission having reason to believe that Milton S. Long, individually 
and doing business under the name and style of Walton Training Bu- 
reau, hereinafter referred to as respondent, has violated the provisions 
of the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrary 1. Milton S. Long is an individual trading and doing 
business under the name and style of Walton Training Bureau, with 
his office and principal piace of business at 121 Ellison Street, in the 
city of Paterson, State of New Jersey. 

Par. 2. Respondent is now, and since the month of February 1940, 
has been engaged in the sale and distribution in commerce between and 
among the various States of the United States of courses of study and 
instruction intended for preparing students thereof for examinations 
for certain civil service positions under the United States Government, 
which said courses are pursued by correspondence through the medium 
of the United States mail. Respondent, in the course and conduct of 
said business during the time aforesaid, caused, and does now cause, 
his said courses of study and instruction to be transported from his 
said place of business in New Jersey to, into and through States of 
the United States other than New Jersey to the purchasers thereof 
in such other States. 

Par. 3. In the sale of said courses of study and instruction, the 
respondent makes use of advertisements inserted in newspapers cir- 
culated among the general public in various States of the United 
States and also printed advertising matter mailed to prospective stu- 
dents throughout the United States, in and by which various mislead- 
ing representations are made in regard to said courses or matters and 
things connected therewith. Among such misleading representations 
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are those which represent or imply that positions in the United States 
Government are immediately available or that respondent can secure 
positions for students of his courses; that examinations will be held 
frequently ; that the starting salaries are greater than they are in fact, 
that respondent obtains information from the Civil Service Commis- 
sion with respect to examinations being held which is not available 
to students, and that qualified instructors grade and mark examination 
papers. Typical of such representations are the following: 


MEN WANTED 
Work for the Government 
Salaries $1,700-$2,600 Per Year 
No layoffs! Vacations with pay! Pensions! 
Railway Postal Clerk City Mail Carrier 
BE Post Office Clerk Rural Mail Carriex 
Do not wait for examination 
dates to be announced 
Prepare Yourself Now! 


We are so certain that our simple course will eventually bring about your ap- 
pointment that we are willing to wait for our tuition fee until you are appointed 
and working. Entire cost of our 10-lesson Home Training course is $25, plus $3 
enrollment fee. In plain words you owe us nothing unless our Home Training 
course actually gets you an appointment and ave working. 


If you are a citizen of U. S— 
weigh 125 lbs.—height 5’4’’—age 
18 to 50. Use the coupon below. 


You Pay for Our Home Study Course Only After You Have Received 
Appointment and Are Working. 

Railway Postal Clerk, City Mail Carrier, Post Office Clerk and Rural Mail 
Carrier examinations are held frequently in different cities in the United States. 

When information comes to us that examinaticns are to take place in your 
immediate locality you can request lessons sent you air mail or special delivery 
as we know you are anxious to take an examination as soon as possible. 

There is a $3.00 enrollment fee after your application is accepted and filed—this 
partly pays for the cost of a qualified instructor for grading and marking your 
examination papers. 

The lessons of this course have been assembled after a thorough analysis of 
past examinations have been made by our competent experts. 

We offer you many years’ experience in coaching for examinations. 


In truth and in fact there are no positions immediately available 
in the Postal Service of the United States Government ; the respondent 
is not connected with the United States Civil Service Commission 
and does not have control over any appointments to positions under 
the United States Government and is not in a position to secure any 
appointments for any one. With respect to positions named in re- 
spondent’s advertisements as to which the courses of study and instruc- 
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tion are being offered, there have been extended periods of time during 
which no examinations were held; moreover, only residents of the 
districts in which examinations may be held at some future date are 
eligible for taking such examination. The respondent does not have 
in his employ any qualified instructors nor is he himself a qualified 
instructor. In fact, respondent has no experience in preparing ap- 
plicants for civil service examinations in the subjects offered for 
instruction; and has no information with respect to dates and locations 
of civil service examinations which is not available to the public 
generally. 

Par. 4. The representations of respondent, as aforesaid, have had 
and do have the tendency and capacity to confuse, mislead, and de- 
ceive members of the public into the belief that such representations 
are true, and to induce them to purchase respondent’s courses of study 
and instruction and purchase the same on account thereof. 

Par. 5. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 11th day of October 1940, is- 
sued, and on the 14th day of October 1940, served, its complaint in this 
proceeding upon respondent, Milton S. Long, charging said Milton S. 
Long, individually and trading as Walton Training Bureau, with un- 
fair and deceptive acts and practices in commerce in violation of the 
provisions of said act. After the issuance of said complaint, and the 
filing of respondent’s answer, the Commission, by order entered herein, 
granted respondent’s request for permission to withdraw said answer 
and to substitute therefor, an answer admitting all the material alle- 
gations of fact set forth in said complaint and waiving all intervening 
procedure and further hearing as to said facts. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint and substitute answer, and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its finding as to the facts and its conclusion drawn 
therefrom. 
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Paracrary 1. Respondent, Milton S. Long, is an individual who is 
now, and at all times herein mentioned has been, trading and doing 
business under the name and style of Walton Training Bureau, with 
his principal office and place of business located at 121 Ellison Street, 
Paterson, N. J. 

Par. 2. Respondent, Milton S. Long, individually, and trading under 
the name and style of Walton Training Bureau, is now, and since-the 
month of February 1940, has been, engaged in the sale and distribution 
in commerce between and among the various States of the United 
States of courses of study and instruction intended for preparing 
students thereof for examinations for certain civil service positions 
in the United States Government, which said courses of study and 
instructions are pursued by correspondence through the medium of 
the United States mail. Respondent in the course and conduct of 
said business during the time aforesaid, caused and does now cause 
his said courses of study and instruction to be transported from his 
said place of business in New Jersey to, into and through States of the 
United States other than New Jersey to the various purchasers thereof 
in such other States. 

Par. 3. Respondent is now, and during the time above mentioned 
hag been, making use of advertisements inserted in newspapers, circu- 
lating among the general public in various States of the United States, 
and is now and has been making use of printed advertising matter 
mailed to prospective students throughout the United States in and 
by which means various misleading representations are, and have been, 
made in regard to his aforesaid courses and matters and things con- 
nected therewith. 4 

Among such misleading representations made as aforesaid, are 
those which represent or imply that: 

1. Positions in the United States Government are immediately 
available. 

2. Respondent can secure positions for students of his courses. 

3. Examinations will be held frequently. 

4, Starting salaries are greater than they are in fact. 

5. Respondent obtains information from the Civil Service Com- 
mission with respect to examinations to be held which is not available 
to students. 

6. Qualified instructors grade and mark examination papers. 

Typical of such misleading representations, inserted as advertise- 
ments in newspapers as aforesaid, or mailed to prospective students 
as aforesaid, are the following: 
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MEN WANTED 
Work for the Government 
Salaries $1,700—$2,600 Per Year 
No layoffs! Vacations with pay! Pensions! 
Railway Postal Clerk City Mail Carrier 
BE Post Office Clerk, Rural Mail Carrier 
Do not wait for examination 
dates to be announced 
Prepare Yourself Now! 


We are so certain that our simple course will eventually bring about your ap- 
pointment that we are willing to wait for our tuition fee until you are appointed 
and working. Entire cost of our 10-lesson Home Training Course, is $25, plus $3 
enrollment fee. In plain words you owe us nothing unless our Home Training 
Course actually gets you an appointment and are working. 

If you are a citizen of U. S— 
weigh 125 lbs.—height 5’4’’—age 
18 to 50. Use the coupon below. 

You pay for Our Home Study Course Only After You Have Received 
Appointment and Are Working. 

Railway Postal Clerk, City Mail Carrier, Post Office Clerk and Rural Mail Car- 
rier examinations are held frequently in different cities in the United States. 

When information comes to us that examinations are to take place in your im- 
mediate locality you can request lessons sent you air mail or special delivery 
as we know you are anxious to take an examination as soon as possible. 

There is a $3.00 enrollment fee after your application is accepted and filed— 


this partly pays for the cost of a qualified instructor for grading and marking your 
examination papers, 


The lessons of this course have been assembled after a thorough analysis of past 
examinations have been made by our competent experts. 
We offer you many years’ experience in coaching for examinations. 


Par. 4. In truth and in fact there are no positions immediately 
available in the Postal Service of the United States Government. Re- 
spondent is not connected with the United States Government or with 
the United States Civil Service Commission, and he does not have con- 
trol over any appointments to positions under the United States Gov- 
ernment. Respondent is not in a position to secure any appointments 
for anyone. With respect to positions named in respondent’s adver- 
tisements as to which the courses of study and instruction are being 
offered, there have been extended periods of time during which no 
examinations were held and, moreover, only residents of the districts 
in which examinations may be held at some future date are eligible for 
taking such examinations. 

Par. 5. Respondent does not have in his employ, nor is respondent 
himself, a qualified instructor, nor does respondent have in his employ 
experts who, after a thorough analysis of past examinations, have 
assembled the courses of instruction offered by him; as a matter of 
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fact, respondent has had no experience in preparing applicants for 
civil service examinations in the subjects offered for instruction, and 
he has no information with respect to dates and locations of civil 
service examinations that is not available to the public generally. 

Par...6..The foregoing misleading representations used by respond- 
ent in advertising in newspapers, and the misleading representations 
used by respondent in the printed matter mailed to prospective stu- 
dents, in the sale of his course of study and instruction have had, and 
do now have the tendency to, and do in fact, confuse, mislead, and de- 
ceive members of the public into the belief that such representations 
are true, and to induce them to purchase respondent’s courses of study 
and instruction and pursue the same on account thereof. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent, in which answer respondent admits all the material allegations of 
fact set forth in said complaint, and states that he waives all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and conclusion that 
said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Milton S. Long, individually or 
when trading under the name and style of Walton Training Bureau, 
or under any other name and style, in connection with the offering for 
sale, sale, and distribution of his courses of study and instruction in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing that positions in the United States Government 
are immediately available. 

2. Representing that he can secure positions for students of his 
courses, or representing he has any control over appointments to posi- 
tions under the United States Government, or that he is in a position 
to secure appointments with the United States Government. 

3. Representing that civil service examinations will be held 
frequently. 
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4. Representing that the starting salaries for any position so 
advertised are greater than they are in fact. 

5. Representing that he obtains information from the Civil Service 
Commission with respect to examinations being held which is not 
available to students. 

6. Representing that qualified instructors grade and mark examina- 
tion papers, or that the courses offered by him have been assembled 
after a thorough analysis of past examinations have been made by 

‘competent experts. 

7. Representing that he is connected with the United States Govern- 
ment or the United States Civil Service. 

8. Representing that the positions named in his advertisements, or 
any other positions in the United States Government, are immediately 
available to his students, unless the civil service is accepting applica- 
tions for such positions. 

9. Representing that he has had experience in preparing applicants 
for civil service examination or that he has had experience in qualify- 
ing applicants for such examination. 

10. Representing that he has information with respect to dates and 
location of civil service examinations which is not available to the 
public generally. 

It is further ordered, Yhat respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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HALL & RUCKEL, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THR ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3389. Complaint, Apr. 26, 1938—Decis‘on, Dec. 27, 1940 


Where a corporation engaged in preparation, in cream and powder form, of its 


(a) 


(b) 


“X-Bazin” depilatory, and in interstate sale and distribution thereof, in 
substantial competition with others also engaged in sale and distribution, 
in commerce, of preparations manufactured, advertised, and sold as depila- 
tories, and including many who make, distribute and sell to purchasing 
publie preparations recommended as such, and who in no way misrepresent 
the efficacy, properties or nature of their respective products; in adver- 
tising its said ‘‘X-Bazin” in newspapers and other periodicals of general 
circulation throughout the United States, and through advertising folders 
and other advertising matter distributed among prospective purchasers— 
Represented that its said preparation discouraged growth of hair and 
delayed appearance thereof for a material length of time, and that hair 
was much slower in returning or regrowing than when it was shaved or 
otherwise removed, and that it would permanently eradicate hair; and 
Represented that hair returning or regrowing after use of its said prepa- 
ration was softer and less coarse than that returning or regrowing after 
shaving, and that its said product gave results unlike other methods of 
hair removal ; 


Facts being its said “X-Bazin” would not discourage growth of hair or delay 


(c) 


appearance thereof for any material length of time, nor permanently 
remove hair from the body, nor lessen future growth thereof nor devitalize 
roots of the hair, hair was not appreciably slower in returning or regrowing 
than it was following other methods of hair removal, and, while regrowth 
of hair removed by depilatory might, as compared with regrowth of that 
removed by razor, give impression of being softer than original, it would 
not in fact be any less coarse or any softer than other, but hair follicle 
would in any case retain its original diameter and hair regrowing after 
use of depilatory would have exactly same characteristics as that growing 
before such removal; and 

Represented that its product was not caustic and was entirely safe and 
harmless, and had been and was endorsed by scientists and physicians ; 


Facts being that while it was reasonably safe for use by most individuals, it 


was not entirely safe in all cases, certain persons being susceptible or hyper- 
sensitive to chemicals contained in depilatories, including barium sulphide 
contained in said product, and responsible for caustic action thereof, persons 
thus susceptible develop inflammation of the follicles or pores in the skin 
and, in some instances where reactions in the hair follicles is more severe, 
folliculitis or, in case of more severe infection of same type, carbuncles, 
which often have appearance of pimples and may conduce to formation of 
boils, and its said product was not and never had been endorsed or recom- 
mended by scientists or physicians ; 
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With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous belief that such false and misleading claims and repre- 
sentations were true, and into purchase of substantial quantity of its 
product as a result of such erroneous belief, and with result that trade 
was diverted unfairly to it from its competitors aforesaid; to the sub- 
stantial injury of competition in commerce 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and con- 
stantial injury of competition in commerce: : 

Before Mr. Robert S. Hall, Mr. John J. Keenan, Mr. Edward E. 

Reardon, and Mr. John W. Addison, trial examiners. 

Mr. Floyd O. Collins and Mr. Merle P. Lyon for the Commission. 
Mock & Blum, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Hall & Ruckel, Inc., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondent, Hall & Ruckel, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its home office at 241 Thirty-seventh Street, Brook- 
ivan Nese 

Par. 2. Respondent is now, and has been for several years last 
past, engaged in the business of preparing and selling a preparation 
represented to be a depilatory. Said preparation is marketed in both 
a cream and powder form and designated “X-Bazin.” Said prepa- 
ration is sold and recommended by respondent for removing super- 
fluous hair and other hair from the human body. Respondent causes 
said product, when sold, to be shipped and transported in commerce 
from its place of business located in the State of New York to pur- 
chasers thereof located at various points in States of the United States | 
other than the State of New York. It maintains, and has at all times 
mentioned herein maintained, a course of trade in said product in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. Respondent, in the course and conduct of its business, is 
now, and at all times herein referred to has been, in substantial com- 
petition with other corporations and with individuals, firms, and part- 
nerships likewise engaged in the sale and distribution in commerce 
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among and between the various States of the United States and the 
District of Columbia of other preparations prepared, manufactured, 
advertised, and sold as depilatories. 

Par. 4. Respondent, in the course and conduct of its business as 
aforesaid, and for the purpose of inducing individuals to purchase its 
preparation “X-Bazin,” has caused advertisements to be inserted in 
newspapers, magazines, and other periodicals of general circulation 
throughout the United States, and has printed certain advertising 
folders, literature, and other advertising matters, in all of which the 
respondent has caused the firm name and the name of the said prepa- 
ration to be prominently and conspicuously displayed, and in which 
the following statements are made: 

The special formula of X-Bazin actually retards the growth of hair. When 
the regrowth does come, it is much softer and less conspicuous than before. The 
skin is left smooth, soft, and white. 

Don’? BE AN AIREDALE. In the merciless slang of Hollywood, a girl with hair 
on arms and legs is “an Airedale.” 'That’s why film stars take hair off and keep 
it off with X-Bazin, the safe, efficient, and reliable hair remover. 

Spread mild, creamy X-Bazin over your limbs and under arms. With beautiful 
certainty it destroys the hair swiftly, completely, avoiding the blue look—and 
the irritation—that comes from shaving. X-Bazin leaves your skin virginally 
white, smooth and hair-free—and definitely discourages re-growth. 

Generations of women have found that the safest and most reliable method 
for removing unwanted hair. The special formula of X-Bazin actually retards 
the growth of hair. Do not confuse X-Bazin with common depilatories. Its 
mild ingredients contrast with the harsh action of ordinary hair removing 
preparations. Eminent physicians endorse X-Bazin for its perfect safety, speed, 
and convenience. 

No other process of removing unwanted hair so suecessfully combines ease 


and thoroughness with perfect safety. 

All of said statements, together with many similar statements ap- 
pearing in respondent’s advertising and literature, purport to be de- 
scriptive of respondent’s product “X-Bazin.” In all of its advertising 
and literature respondent represents, through statements and represen- 
tations herein set-out and other statements of similar import and 
effect, (a) that its product is not caustic; (6) that its product is en- 
tirely safe and harmless; (c) that its product discourages the growth 
of hair, delays its appearance for a material length of time and that 
the hair is much slower in returning or regrowing than when the hair 
is shaved or otherwise removed; (d@) that the hair returning or re- 
growing after using X-Bazin is softer and less coarse than the hair 
returning or regrowing after shaving; (e) that its product gives 
results unlike other methods of hair removal; (f) that its product 
will permanently eradicate hair; and (g) that its product has been 
and is endorsed by scientists and physicians. 
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Par. 5. The claims and representations made by the respondent 
with respect to the properties, nature and effect of its product when 
used are grossly exaggerated, false, and misleading. In truth and in 
fact, respondent’s product is caustic; it does not discourage the growth 
of hair or delay its appearance for any material length of time, and 
the hair is not appreciably slower in returning or regrowing than it is 
following the use of other methods of hair removal; the hair that 
returns after using X-Bazin is not softer and less coarse than the hair 
returning after the use of other methods of hair removal; said prod- 
uct, X-Bazin, will not permanently remove hair from the human 
body, neither will it definitely discourage or lessen the future growth 
or devitalize the roots of hair; it is not entirely safe and harmless, 
but, on the contrary, its use will cause burning, smarting and irritation 
and have other injurious effect upon the skin; said product is not, 
and has not been, recommended by scientists and physicians. 

Par. 6. There are among respondent’s competitors many who manu- 
facture, distribute, and sell to the purchasing public preparations rec- 
ommended as depilatories who in no way misrepresent the efficacy, 
properties, or nature of the preparation manufactured and sold by 
them. 

Par. 7. Each and all of the false and misleading statements and rep- 
resentations made by the respondent in designating and describing its 
preparation “X-Bazin”and the efficacy of said preparation, as herein- 
above set out, in offering for sale and selling said preparation, were 
and are calculated to, and had and now have, the tendency and capac- 
ity to, and did, and do now mislead and deceive a substantial portion 
of the purchasing public into the erroneous belief that all of said claims 
and representations are true, and into the purchase of a substantial 
quantity of respondent’s preparation in reliance upon said erroneous 
belief. As a direct consequence of said mistaken and erroneous beliefs, 
induced by the respondent’s representations as hereinabove set out, a 
substantial number of the consuming public has purchased a substantial 
amount of respondent’s preparation, with the result that trade has 
been diverted unfairly to the respondent from competitors likewise 
engaged in selling and distributing preparations which are recom- 
mended and sold as depilatories. As a direct result of the false and 
misleading representations of the respondent injury has been, and is 
now being, done by respondent to competition in commerce among and 
between the various States of the United States and the District of 
Columbia. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 26, 1938, issued and thereafter 
served its complaint in this proceeding upon respondent, Hall & Ruckel, 
Inc., a corporation, charging respondent with the use of unfair meth- 
ods of competition in commerce in violation of the provisions of said 
act. After the issuance of said complaint, and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the allega- 
tions of said complaint, and in opposition thereto, were introduced 
before trial examiners of the Commission theretofore duly designated 
by it, and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter the proceeding regu- 
larly came on for final hearing before the Commission on the said com- 
plaint, the answer thereto, the testimony and other evidence, and briefs 
and oral argument in support of the complaint, and in opposition there- 
to, and the Commission having duly considered the same, and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACT 


ParacrarH 1. Respondent, Hall & Ruckel, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State of 
New York, with its home office at 241 Thirty-Seventh Street, Brooklyn, 
NAY 

Par. 2. Respondent is now, and has been for several years last past, 
engaged in the business of preparing and selling a depilatory in both 
a cream and powder form, designated “X-Bazin.” Said preparation is 
sold and recommended by respondent for removing superfluous hair 
and other hair from the human body. Respondent causes said product, 
when sold to be shipped and transported from its place of business in 
the State of New York to purchasers thereof located at various points 
in States of the United States other than the State of New York, and 
in the District of Columbia. It maintains, and at all times mentioned 
herein has maintained, a course of trade in said product in commerco 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of its business respondent is now, 
and at all times herein referred to has been, in substantial competition 
with other corporations and with individuals, firms, and partnerships 
also engaged in the sale and distribution in commerce among and 
between the various States of the United States, and in the District of 
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Columbia, of preparations manufactured, advertised, and sold as 
depilatories. 

Par. 4. In the course and conduct of its business as aforesaid, and 
for the purpose of inducing the purchase of its preparation “X-Bazin,” 
respondent has caused advertisements to be inserted in newspapers, 
magazines and other periodicals of general circulation throughout 
the United States, and has distributed among prospective purchasers 
certain advertising folders and other advertising matter, in all of 
which the respondent has caused the name of said preparation to be 
prominently and conspicuously displayed, and in which the following 
statements are made: 

The special formula of X-Bazin actually retards the growth of hair. When 
the regrowth does come, it is much softer and less conspicuous than before. 
The skin is left smooth, soft and white. 

Don’t Be An Airedale. In the merciless slang of Hollywood, a girl with hair 
on arms or legs is “an Airedale’. That’s why film stars take hair off and 
keep it off with X-Bazin, the safe, efficient, and reliable hair remover. 

Spread mild, creamy X-Bazin over your limbs and under arms. With beau- 
tiful certainty it destroys the hair swiftly, completely, avoiding the blue look— 
and the irritation—that comes from shaving. X-Bazin leaves your skin vir- 
ginally white, smooth and hair-free—and definitely discourages regrowth. 

Generations of women have found that the safest and most reliable method 
for removing unwanted hair. The special formula of X-Bazin actually retards 
the growth of hair. Do not confuse X-Bazin with common depilatories. Its 
mild ingredients contrast with the harsh action of ordinary hair removing 
preparations. Hminent physicians endorse X-Bazin for its perfect safety, speed 
and convenience. 

No other process of removing unwanted hair so successfully combines ease 
and thoroughness with perfect safety. 

All of said statements, together with many similar statements 
appearing in respondent’s advertising literature, purport to be de- 
scriptive of respondent’s product “X-Bazin.” In all of its advertising 
literature respondent represents, through statements and representa- 
tions herein set out and other statements of similar import and effect, 
(a) that its product is not caustic; (>) that its product is entirely safe 
and harmless; (c) that its product discourages the growth of hair, 
delays its appearance for a material length of time, and that the hair 
is much slower in returning or regrowing than when the hair is shaved 
or otherwise removed; (d@) that the hair returning or regrowing after 
using X-Bazin is softer and less coarse than the hair returning or re- 
growing after shaving; (¢) that its product gives results unlike other 
methods of hair removal; (7) that its product will permanently eradi- 
cate hair; and (g) that its product has been and is endorsed by 
scientists and physicians. 
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Par. 5, Respondent’s X-Bazin cream contains barium sulphide, 
calcium carbonate, glycerine, perfume, and water. Respondent’s 
preparation X-Bazin powder contains barium sulphide, calcium car- 
bonate, and starch to be mixed with water into a paste at the time 
of use. 

- Respondent sells much more of the cream than it sells of the powder. 

The latter is sold principally to old-time users, constituting only 
a negligible quantity of the entire product sold. Respondent claims 
to have sold over ten million tubes of the cream X-Bazin since its 
inception. 

Par. 6. The claims and representations made by the respondent 
with respect to the properties, nature, and effect of its product when 
used are grossly exaggerated, false, and misleading. In truth and 
in fact, respondent’s product accomplishes its function through the 
solvent action of the ingredient barium sulphide upon the horny 
epithelial cells of the hair and contains a sufficient amount of this 
ingredient to render the action of the product caustic. The barium 
sulphide is the ingredient which is the efficient cause of that reac- 
tion. Chemical depilatories in common use contain sulphides of 
barium, sodium, and strontium. Respondent’s product is a common 
depilatory, and does not differ in its properties and effects from other 
chemical depilatories. In addition to the use of chemical depilatories, 
superfluous or unwanted hair may be removed from the human body, 
(1) by the use of electrolysis, a permanent but expensive procedure, 
(2) by shaving, and (3) by mechanical depilatories such as melted 
wax, which forcibly removes the hair by the application of force 
after the wax has hardened. Depilatories and shaving alike remove 
hair only temporarily and do not permanently eradicate hair. The 
temporary removal of hair by such methods does not affect the papillae 
from which hair originates, nor the hair growth below the surface 
of the skin. 

In truth and in fact, respondent’s product, X-Bazin, does not dis- 
courage the growth of hair or delay its appearance for any material 
length of time, and the hair is not appreciably slower in returning 
or regrowing than it is following the use of other methods of hair 
removal. The hair that returns after the use of X-Bazin is not 
softer or less coarse than the hair returning after the use of other 
methods of hair removal. Said product, X-Bazin, will not  per- 
manently remove hair from the human body, nor lessen the future 
growth of hair, nor devitalize the roots of the hair. 

Removal of hair by a depilatory, due to the solvent action, might, 
leave a rounded top on the regrowing hair, as compared with the 
sharp edge produced by shaving with a razor. The regrowth of 
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hair might, therefore, give the impression of being softer than the 
original hair, but in fact it would not be any less coarse or any softer 
than the regrowth of hair after shaving. The hair follicle would 
retain its original diameter in any case, and hair regrowing after the 
use of depilatories has exactly the same characteristics as hair grow- 
ing before such removal. ; 

While respondent’s product is reasonably safe for use by most 
individuals, it is not entirely safe in all cases. Certain persons are 
susceptible or hypersensitive to the chemicals contained in depilatories, 
including the barium sulphide found in respondent’s product, and 
the use of respondent’s product by such persons may be followed by 
on irritation, causing a dermatitis or inflammation of the skin. Occa- 
sionally such persons will develop what is known as folliculitis, an 
inflammation of the follicles or pores in the skin, and in some instances, 
where this reaction in the hair follicles is more severe, such persons 
develop folliculosis, or in cases of a more severe type of the same 
infection, carbuncles. The dermatitis often has the appearance of 
pimples and may corduce the formation of boils. Respondent’s prod- 
uct is not, and never has been, endorsed or recommended by scientists 
or physicians. 

Par. 7. There are among respondent’s competitors many who manu- 
facture, distribute and sell to the purchasing public preparations 
recommended as depilatories who in no way misrepresent the efficacy, 
properties or nature of the products manufactured and sold by them. 

Par. 8. The use by the respondent of said false and misleading 
statements and representations in connection with the offering for 
sale, sale and distribution of respondent’s product has the tendency 
and capacity to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous belief that said claims 
and representations are true, and into the purchase of a substantial 
quantity of respondent’s product as a result of such erroneous belief. 
Thereby trade has been diverted unfairly to the respondent from its 
said competitors, and in consequence substantial injury has been done 
and is now being done by respondent to competition in commerce 
among and between the various States of the United States and in 
the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before examiners of the Commis- 
sion theretofore duly designated by it, in support of the allegations 
of said complaint and in opposition thereto, briefs filed herein, and 
oral argument, and the Commission having made its findings as to 
the facts and its conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Hall & Ruckel, Inc., a corpora- 
tion, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale and distribution of its product designated “X-Bazin,” 
or any product of substantially similar composition or possessing 
substantially similar properties, whether sold under the same name or 
under any other name, in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
representing : 

1. That said product is not caustic. 

2. That said product is in all cases entirely safe or harmless. 

3. That said product discourages the growth of hair, or delays the 
appearance of hair for any substantial period of time, or that the 
hair is appreciably slower in returning or regrowing after the use of 
respondent’s product than when the hair is shaved or otherwise 
removed. 

4. That the hair returning or regrowing after the use of respond- 
ent’s product is softer or less coarse than the hair returning or regrow- 
ing after shaving. 

5. That the results obtained from the use of said product differ 
essentially from the results obtained from the use of other methods 
of hair removal. | 

6. That said product permanently eradicates hair. 

7. That said product has been endorsed or recommended by scien- 
tists or physicians. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE Marrer OF 


KONGO CHEMICAL COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4193. Complaint, July 24, 1940—Decision, Dec. 28, 1940 


Where a corporation engaged in manufacture of its “Kongolene” hair cosmetic, 


(a) 


(0) 


(c) 


and in interstate sale and distribution thereof, and also for use in connection 
therewith, its “Ebonized Ground Oil’, or dark-colored, perfumed vaseline, and 
which it directed purchasers of said “Kongolene” to apply to their hair after 
they had used same; in advertisements of said ‘““Kongolene” which it dis- 
seminated and caused to be disseminated through the mails and by various 
other means in commerce, and in other ways, and including cireulars and 
other advertising literature, etc.; and which advertisements were intended 
and likely to induce purchase of its said preparation— 

Represented, directly and by implication, that said “Kongolene” was a purely 
vegetable product, and that use thereof would straighten the hair and step it 
from falling out and promote growth thereof, and cure and permanently re- 
move dandruff, facts being it was not wholly a vegetable product, but was 
composed of sodium hydroxide or lye, fatty acids, water and ash, with said 
lye being principal active ingredient thereof, character of person’s hair is 
determined by shape of opening of hair follicles imbedded in flesh under- 
neath sealp, outside application will not change their shape or permanently 
change character of hair, and use of said product will not straighten hair 
except temporarily, nor even that, except for short period of time, through 
enabling it to be pulled straight, when, by application of said vaseline and as 
long aS Same remains on hair, kinking or curling thereof will be prevented, 
and, while use thereof, with accompanying shampoo as directed, will facilitate 
removal of dandruff scales, it will not prevent reformation thereof nor in any 
way cure, ameliorate, or permanently remove dandruff, and will not stop hair 
from falling out or promote growth thereof ; 

Represented that said preparation constituted greatest discovery of the age, 
and that its use would benefit offspring of its users, and that it was safe 
and harmless, facts being such was not the case, by virtue of the 4449 percent 
content of hydroxide or lye, and use thereof, with its said dangerous chemical 
irritant content, might result in severe caustic action upon skin and scalp, 
with resulting destructive burns of the first and second degree, and said 
preparation would not benefit offspring of users in any way and it was not 
greatest discovery of the age; and 

Failed to reveal in said advertisements that use of such preparation, under 
conditions prescribed therein or under such conditions as are customary or 
usual, might result in serious injury to user ; 


With capacity and tendency, through use of aforesaid false, misleading, and 


deceptive statements and representations disseminated as aforesaid, and its 
failure to reveal danger inherent in said preparation, to mislead and deceive 
substantial portion of purchasing public into erroneous and mistaken belief 
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_that such statements, representations, and advertisements were true, and 
inte purchase-by public of substantial quantities of its said preparation: 
Held, That such acts and practices, under the circumstances set forth, were all 

to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 
Before Mr. Lewis. C. Russell, trial examiner. 
Mr. Donovan R. Divet for the Commission. 
Mr, Aaron L. Gitenstein, of Brooklyn, N. Y., and Mr. Fustace V. 
Dench, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that Kongo Chemical Co., Inc., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrapy 1, Respondent, Kongo Chemical Co., Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its principal office and place 
of business located at 66 East One Hundred and Thirty-first Street, 
New York, N. Y. 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in the manufacture, sale, and distribution of a cosmetic 
preparation known as “Kongolene,” intended for use on the hair. 
Respondent causes its said preparation, when sold, to be transported 
from its place of business in the State of New York to purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in its said preparation 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

In connection with the sale and distribution of said product “Kongo- 
lene” as aforesaid, respondent sells and distributes another cosmetic 
preparation known as “Ebonized Ground Oil” which is represented by 
respondent to be “a necessary adjunct to Kongolene” and which re- 
spondent directs purchasers of “Kongolene” to apply to their hair after 
they have used “Kongolene.” Said product, Ebonized Ground Oil, 
is a dark-colored, perfumed vaseline. 

Par. 3. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing, the dissemination of false advertisements con- 
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cerning its said product, Kongolene, by United States mails and by 
various other means in commerce, as commerce is defined in the Fed- 
eral Trade Commission Act, for the purpose of inducing and which 
are likely to induce, directly or indirectly, the purchase of its said 
product ; and respondent has also disseminated and is now disseminat- 
ing, and has caused and is now causing the dissemination of false ad- 
vertisements concerning its said product by various means, for the 
purpose of inducing and which are likely to induce, directly or in- 
directly, the purchase of its said product in commerce, as commerce 
is defined in the Federal Trade Commission Act. Among and typical 
of the false, misleading, and deceptive statements and representations 
contained in said false advertisements, disseminated and caused to be 
disseminated, as hereinabove set forth, by United States mails, by 
circulars, and other advertising literature, and by various other means 
in commerce, are the following: 


Kongolene is a purely vegetable product. 

Kongolene, The Veribest yet Positively straightens the hair. 

Kongolene will certainly straighten your hair, but you must give it time to 
work. 

It is a specialty and will straighten the crimpiest kind of hair, stops it from 
falling out, promotes a luxuriant growth of healthy hair, removes dandruff 
and keeps the hair soft and glossy. Kongolene is the greatest discovery of 
the age. 

* * * It will benefit you for generations to come, if you are homely, 
likewise will be your offsprings, if you are handsome, they will be likewise. 

Kongolene has a little smarting sensation, something like menthol, but do 
not be alarmed, it is one of the ingredients doing its work, do not allow it to 
smart the scalp too much before you wash it out. 


Par. 4. Through the use of the statements and representations 
hereinbefore set forth and others similar thereto not specifically set 
out herein, the respondent has represented directly and by impli- 
cation that its said product “Kongolene” is a pure vegetable product ; 
that its use will straighten the hair, will stop hair from falling out, 
will promote the growth of hair, and will cure and permanently 
remove dandruff; that it is the greatest discovery of the age; that 
its use will benefit the offspring of its users; and that said preparation 
is safe and harmless. 

Par. 5. The foregoing statements and representations used and 
disseminated by the respondent, as herein set forth, are grossly exag- 
gerated, false, and misleading. In truth and in fact, said product — 
“Kongolene” is not wholly a vegetable product, but is composed of 
sodium hydroxide or lye, fatty acids, water, and ash, the said sodium 
hydroxide being the principal active ingredient thereof. The char- 
acter of a person’s hair is determined by the shape of the opening of 
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the hair follicles, small glands or depressions from which the hair 
grows. These follicles are imbedded in the flesh underneath the 
scalp and no application to the outside body will change their shape 
or permanently change the character of the hair. The use of said 
product will not straighten the hair except temporarily, and will 
not straighten it even temporarily, except by softening it for a short 
period of time, thereby enabling it to be pulled straight. When thus 
pulled straight the application of a vaseline, such as respondent’s 
Ebonized Ground Oil, will prevent the hair from kinking or curling, 
but only so long as the said vaseline remains on the hair. 

Hairs are shed constantly and in many instances are replaced by 
new hair from active hair follicles or glands. No external appli- 
cation to the hair or scalp can favorably influence the growth of hair 
and the use of said product “Kongolene” does not stop hair from 
falling out and does not promote the growth of the hair. Said prod- 
uct is not the greatest discovery of the age. Its use will not benefit 
the offspring of its users in any way. The use of said product 
“Kongolene” with the accompanying shampoo directed by respond- 
ent will facilitate the removal of dandruff scales, but will not pre- 
vent the reformation of dandruff scales, as they are the result of 
a normal exfoliating process of the skin and scalp. The use of said 
product will not in any way cure, ameliorate, or permanently remove 
dandruff. 

Said product “Kongolene” is not safe or harmless, as it contains 
454 percent sodium hydroxide or lye, which is a dangerous chem- 
ical irritant. The use of said product may result in severe caustio 
action upon the skin and the scalp, with resulting destructive burns 
of the first and second degree. 

Said advertisements are also false in that they fail to reveal that 
the use of said preparation under the conditions prescribed in said 
advertisements, or under such conditions as are customary or usual, 
may result in serious injury to the user. 

Par. 6. The use by the respondent of the aforesaid false, mis- 
leading, and deceptive statements and representations with respect 
to its said preparation “Kongolene,” disseminated as aforesaid, and 
its failure to reveal the danger inherent in said preparation, have 
had and now have the capacity and tendency to mislead and deceive 
a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such statements, representations, and adver- . 
tisements are true, and into the purchase by the public of substantial 
quantities of respondent’s preparation. 

Par. 7. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice and injury of the public, and 
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constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 24, 1940, issued and on 
July 25, 1940, served its complaint in this proceeding upon the re- 
spondent, Kongo Chemical Co., Inc., a corporation, charging it with 
the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. After the filing of respond- 
ent’s answer to said complaint, and after the introduction of certain 
evidence in support of said complaint, the Commission, by order 
entered herein, granted respondent’s motion for permission to with- 
draw said answer and to substitute therefor an answer admitting all 
the material allegations of fact set forth in said complaint and 
waiving all intervening procedure and further hearing as to said 
facts, which substitute answer was duly filed in the office of the Com- 
mission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint, substitute 
answer, and evidence, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, Kongo Chemical Co., Inc., is a corpora- 
tion, organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its principal office and place 
of business located at 66 East One Hundred Thirty-first Street, New 
York, N. Y. 

Par. 2. Respondent is now, and for more than 1 year last past 
has been, engaged, in the manufacture, sale, and distribution of a 
cosmetic preparation known as “Kongolene,” intended for use on the 
hair. Respondent causes its said preparation, when sold, to be trans- 
ported from its place of business in the State of New York to pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
_ times mentioned herein has maintained, a course of trade in its said 

preparation in commerce between and among the various States of the 
United States and in the District of Columbia. 

In connection with the sale and distribution of said product 
“Kongolene” as aforesaid, respondent sells and distributes another 
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cosmetic preparation known as “Ebonized Ground Oil” which is rep- 
resented by respondent to be “a necessary adjunct to Kongolene” 
and which respondent directs purchasers of “Kongolene” to apply to 
their hair after they have used “Kongolene.” Said product, Ebonized 
Ground Oil, is a dark-colored, perfumed vaseline. 

Par. 8. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing, the dissemination of false advertisements 
concerning its said product, Kongolene, by United States mails and 
by various other means in commerce, as commerce is defined in the 
Federal Trade Commission Act, for the purpose of inducing and 
which are likely to induce, directly or indirectly, the purchase of its 
said product; and respondent has also disseminated and is now dis- 
seminating, and has caused and is now causing the dissemination 
of false advertisements concerning its said product by various means, 
for the purpose of inducing and which are likely to induce, directly 
or indirectly, the purchase of its said product in commerce, as com- 
merce is defined in the Federal Trade Commission Act. Among and 
typical of the false, misleading, and deceptive statements and repre- 
sentations contained in said false advertisements, disseminated and 
caused to be disseminated, as hereinabove set forth, by United States 
mails, by circulars, and other advertising literature, and by various. 
other means in commerce are the following: 

Kongolene is a purely vegetable product. 

Kongolene, The Veribest yet Positively straightens the hair. 

Kongolene will certainly straighten your hair, but you must give it time 
to work. 

It is a specialty and will straighten the crimpiest kind of hair, stops it from 
falling out, promotes a luxuriant growth of healthy hair, removes dandruff 
and keeps the hair soft and glossy. Kongolene is the greatest discovery of 


the age. 
* * * Jt will benefit you for generations to come, if you are homely, 


likewise will be your offsprings, if you are handsome, they will be likewise. 

Kongolene has a little smarting sensation, something like menthol, but do 
not be alarmed, it is one of the ingredients doing its work, do not allow it to 
smart the scalp too much before you wash it out. 

Par. 4. Through the use of the statements and representations 
hereinabove set forth and others similar thereto not specifically set 
out herein, the respondent has represented directly and by implica- 
tion that its said product “Kongolene” is a purely vegetable product ; 
that its use will straighten the hair, will stop hair from falling out, 
will promote the growth of hair, and will cure and permanently 
remove dandruff; that it is the greatest discovery of the age; that 
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its use will benefit the offspring of its users; and that said preparation 
is safe and harmless. 

Par. 5. The foregoing statements and representations used and 
disseminated by the respondent, as herein set forth, are grossly exag- 
gerated, false, and misleading. In truth and in fact, said product 
“Kongolene” is not wholly a vegetable product, but is composed of 
sodium hydroxide or lye, fatty acids, water and ash, the said sodium 
hydroxide being the principal active ingredient thereof. The charac- 
ter of a person’s hair is determined by the shape of the opening of 
the hair follicles, small glands or depressions from which the hair 
grows. These follicles are imbedded in the flesh underneath the 
scalp and no application to the outside body will change their shape 
or permanently change the character of the hair. The use of said 
product will not straighten the hair except temporarily, and will not 
straighten it even temporarily, except by softening it for a short 
period of time, thereby enabling it to be pulled straight. When thus 
pulled straight the application of a vaseline, such as respondent’s 
Ebonized Ground Oil, will prevent the hair from kinking or curling, 
but only so long as the said vaseline remains on the hair. 

Hairs are shed constantly and in many instances are replaced by 
new hair from active hair follicles or glands. No external applica- 
tion to the hair or scalp can favorably influence the growth of hair 
and the use of said product “Kongolene” does not stop hair from 
falling out and does not promote the growth of the hair. Said 
product is not the greatest discovery of the age. Its use will not 
benefit the offspring of its users in any way. The use of said product 
“Kongolene” with the accompanying shampoo directed by respondent, 
will facilitate the removal of dandruff scales, but will not prevent 
the reformation of dandruff scales, as they are the result of a normal 
exfoliating process of the skin and scalp. The use of said product 
will not in any way cure, ameliorate or permanently remove dandruff. 

Said product “Kongolene” is not safe or harmless, as it contains 
454 percent sodium hydroxide or lye, which is a dangerous chemical 
irritant. The use of said product may result in severe caustic action 
upon the skin and the scalp, with resulting destructive burns of the 
first and second degree. 

Said advertisements are also false in that they fail to reveal that 
the use of said preparation under the conditions prescribed in said 
advertisements, or under such conditions as are customary or usual, 
may result in serious injury to the user. 

Par 6. The use by the respondent of the aforesaid false, misleading, 
and deceptive statements and representations with respect to its said 
preparation “Kongolene,” disseminated as aforesaid, and its failure 
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to reveal the danger inherent in said preparation, have had and now 
have the capacity and tendency to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements, representations, and advertisements are 
true, and into the purchase by the public of substantial quantities 
of respondent’s preparation. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST ! 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, evidence introduced in 
support of said complaint, and the answer of the respondent, in 
which answer respondent admits all the material allegations of fact 
set forth in said complaint and states that it waives all intervening 
procedure and further hearing as to said facts, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That the respondent, Kongo Chemical Co., Inc., a 
corporation, its officers, representatives, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution of its cosmetic preparation 
designated “Kongolene,” or any other preparation of substantially 
similar composition, or possessing substantially similar properties, 
whether sold under the same name or any other name, do forthwith 
cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails, or (>) by any other means 
in commerce as “commerce” is defined in the Federal Trade Com- 
mission’ Act, which advertisement represents, directly or through 
inference, that said preparation is a purely vegetable product; that 
said preparation will permanently straighten the hair, or contribute 
to the straightening of the hair in any way other than by softening 
the hair temporarily; that said preparation will prevent hair from 


1Qrder published as amended by Commission order of April 8, 1941, which set forth 
the filing of a petition for modification by respondent and that after due consideration 
it appeared that modification was warranted by public interest. 
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falling out and promote the growth of hair; that said preparation 
will cure or permanently remove dandruff; that said preparation is 
the greatest discovery of the age; that the use of said preparation 
will benefit the offspring of the user; or that said preparation is 
safe or harmless;.or which advertisement. fails.to reveal. thatthe 
use of said preparation may result in severe caustic action upon 
the skin and scalp with resulting burns: Provided, however, That 
said advertisement need contain only a statement that said prepara- 
tion should be used only as directed on the label thereof when such 
label contains a warning that the preparation may result in severe 
caustic action upon the skin and scalp with resulting burns and 
that in order to avoid such caustic action and burns, the preparation 
should not be applied at any one time for a period of longer than 
10 minutes and should be removed immediately when a pronounced 
sensation of warmth is experienced; the preparation should be re- 
moved by washing the hair and scalp thoroughly with large quantities 
of water at least four times and until no sensation of the presence 
of soap remains and the preparation must not be brought in con- 
tact with any part of the body except the hands, hair, and scalp 
and especially must not be brought in contact with the eyes or with 
the mucous membrane of the nose or of the mouth. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to 
induce, directly or indirectly, the purchase in commerce as “com- 
merce” is defined in the Federal Trade Commission Act of said 
preparation, which advertisement contains any of the representations 
prohibited in paragraph 1 hereof; or which advertisement does not 
conform in all respects to the affirmative requirements of paragraph 
1 hereof. 

It is further ordered, That the respondent shall, within 10 days 
after the service upon it of this order, file with the Commission 
an interim report in writing stating whether it intends to comply 
with this order, and, if so, the manner and form in which it intends 
to comply; and that within 60 days after the service upon it of 
this order said respondent shall file with the Commission a report 
in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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JOE L. THOMPSON, TRADING AS PREMIUM CANDY 
COMPANY 


‘COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4287. Complaint, Aug. 29, 1940—Decision, Dec. 28, 1940 


Where an individual engaged in manufacture of candy and in sale and distribu- 
tion of certain assortments thereof which were so packed and assembled as 
to involve the use of a game of chance, gift enterprise, or lottery scheme 
when sold and distributed to consumers thereof, and included (1) as 
illustrative, number of candy bars of uniform size and shape, together with 
push card for use in sale and distribution of said bars under a plan in 
accordance with which purchaser paid therefor 1, 2, 3, 4, or 5 cents in 
accordance with particular number pushed by chance from card, and pur- 
chaser pushing last disk on card received extra bar of candy without addi- 
tional cost, and (2) assortments with which he furnished various other 
push cards for use in sale and distribution of his candy by means of gift 
enterprise or lottery scheme and similar to that above described from which 
they varied in detail only; 

Sold such assortments thus packed and assembled, together with said devices, to 
agents, wholesalers, sjobbers, and retailers, by whom as direct or indirect 
purchasers thereof they were exposed and sold to purchasing public in 
accordance with aforesaid sales plan, involving game of chance, or sale of 
a chance to procure bars of candy at much less than normal retail price 
thereof, or additional bars without additional cost, and thereby supplied to 
and placed in the hands of others means of conducting lotteries in the 
sale and distribution of his candy in accordance with sales plans or methods 
above set forth, contrary to an established public policy of the United States 
Government and in violation of criminal laws, and in competition with 
many who are unwilling to adopt and use said or any method involving 
game of chance or sale of a chance to win something by a chance or any 
other method contrary to public policy and refrain therefrom ; 

With result that many persons were attracted by said sales plan or method 
employed by him in sale and distribution of his candy and element of 
chance involved therein and were thereby induced to buy and sell his said 
eandy in preference to candy of said competitors who do not use the same 
or equivalent methods, and with effect, through use of said method by him 
and because of said game of chance, of diverting unfairly trade and 
commerce to him from his said competitors who do not use same or 
equivalent methods: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Mr. L. P. Allen, Jr., for the Commission. 
Oates & Quillin, of Fayetteville, N. C., for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Joe L. Thompson, 
individually, and trading as Premium Candy Co., hereinafter re- 
ferred to as respondent, has violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the interest of the public, hereby issues its com- 
plaint stating its charges in that respect as follows: 

Paracrapy 1. Respondent, Joe L. Thompson, is an individual trad- 
ing as Premium Candy Co., with his office and principal place of 
business located at Fayetteville, N. C. Respondent is now, and for 
more than 3 years last past has been, engaged in the manufacture and 
in the sale and distribution of candy to wholesale dealers, jobbers, 
and retail dealers. Respondent causes and has caused said products, 
when sold, to be transported from his place of business in the city 
of Fayetteville, N. C., to purchasers thereof at their respective points. 
of location in various States of the United States other than North 
Carolina. There is now and for more than 3 years last past has 
been a course of trade by respondent in said candy in commerce be- 
tween and among various States of the United States. In the course 
and conduct of said business, respondent is and has been in compe- 
tition with other individuals and with partnerships and corporations 
engaged in the sale and distribution of candy in commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and has sold to agents, whole- 
sale dealers, jobbers, and retail dealers certain assortments of candy 
so packed and assembled as to involve the use of games of chance, 
gift enterprises, or lottery schemes when sold and distributed to the 
consumers thereof. One of said assortments is hereinafter described 
for the purpose of showing the method used by respondent, and is 
as follows: 

This assortment is composed of 37 bars of candy of uniform size and shape, 
together with a device commonly called a push card. The said push card has 
36 partially perforated disks, on the face of which is printed the word “Push.” 
Concealed within the said disks are numbers ranging from 1 to 5, inclusive. 
When the disks are pushed or separated from the card a number is disclosed. 
Purchasers punching numbers 1, 2, 3, 4 and 5 pay 1¢, 2¢, 3¢, 4¢ and 5¢, respec- 
tively. The purchaser pushing the last disk on the said card receives an 


extra bar of candy without additional cost. The numbers are effectively con- 
cealed from purchasers and prospective purchasers until the disks are pushed 
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or separated from the card. The pales of said bars of candy are thus deter- 
mined wholly by lot or chance. 

The respondent furnishes, and has furnished, various push cards 
for use in the sale and distribution of his candy by means of a 
game of chance, gift enterprise, or lottery scheme. Such cards are 
similar to the one herein described and vary only in detail. 

Par. 3. Retail dealers who, directly or indirectly, purchase re- 
spondent’s said candy expose and sell the same to the purchasing 
public in accordance with the sales plan afcresaid. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of his products in accordance with the sales 
plan hereinabove set forth. The use by respondent of said sales plan 
or method in the sale of his candy, and the sale of said candy by 
and through the use thereof and by the aid of said sales plan or 
method, is a practice of a sort which is contrary to an established 
public policy of the Government of the United States and in vio- 
lation of the criminal laws. 

Par. 4. The sale of candy to the purchasing public by the method 
or plan hereinabove set forth involves a game of chance or the sale 
of a chance to procure bars of candy at prices much less than the 
normal retail price thereof or additional bars of candy without 
additional cost. Many persons, firms, and corporations who sell 
and distribute candy in competition with respondent, as above 
alleged, are unwilling to adopt and use said method or any method 
involving a game of chance or the sale of a chance to win something 
by chance or any other method contrary to public policy and such 
competitors refrain therefrom. Many persons are attracted by said 
sales plan or method employed by respondent in the sale and dis- 
tribution of his candy and in the element of chance involved therein, 
and are thereby induced to buy and sell respondent’s candy in pref- 
erence to candy of said competitors of respondent who do not use 
the same or equivalent methods. The use of said methods by re- 
spondent because of said game of chance has a tendency and capacity 
to, and does, unfairly divert trade in commerce between and among 
various States of the United States to respondent from his said 
competitors who do not use the same or equivalent methods, and as 
a result thereof substantial injury is being and has been dene by 
respondent to competition in commerce between and among various 
States of the United States. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in 
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commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 29, 1940, issued and 
thereafter served its complaint in this proceeding upon respondent 
Joe L. Thompson, individually and trading as Premium Candy 
Company, charging him with the use of unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in 
commerce in violation of the provisions of said act. On September 
16, 1940, the respondent filed his answer in which answer he admitted 
all the material allegations of fact set forth in said complaint, and 
subsequently respondent waived the filing of briefs and oral argu- 
ment. Thereafter the proceeding regularly came on for final hearing 
before the Commission on the said complaint and the answer thereto, 
and the Commission having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, Joe L. Thompson, is an individual trad- 
ing as Premium Candy Company, with his office and principal place 
of business located at Fayetteville, N.C. Respondent is now, and for 
more than three years last past has been, engaged in the manufacture 
and in the sale and distribution of candy to wholesale dealers, jobbers, 
and retail dealers. Respondent causes and has caused said products, 
when sold, to be transported from his place of business in the city of 
Fayetteville, N. C., to purchasers thereof at their respective points of 
location in various States of the United States other than North 
Carolina. There is now and for more than 3 years last past has been 
a course of trade by respondent in said candy in commerce between 
and among various States of the United States. In the course and 
conduct of said business, respondent is and has been in competition 
with other individuals and with partnerships and corporations en- 
gaged in the sale and distribution of candy in commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and has sold to agents, whole- 
sale dealers, jobbers, and retail dealers certain assortments of candy 
so packed and assembled as to involve the use of games of chance, 
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gift enterprises, or lottery schemes when sold and distributed to the 
consumers thereof. One of said assortments is hereinafter described 
for the purpose of showing the method used by respondent, and is 
as follows: 


‘This assortment is» composed .of 87 bars of candy of uniform: size-and shape, 
together with a device commonly called a push card. The said push card has 
36 partially perforated disks, on the face of which is printed the word ‘Push.” 
Concealed within the said disks are numbers ranging from 1 to 5, inclusive. 
When the disks are pushed or separated from the card a number is disclosed. 
Purchasers punching numbers 1, 2, 8, 4, and 5 pay 1¢, 2¢, 3¢, 4¢, and 5¢, re- 
spectively. The purchaser pushing the last disk on the said card receives an 
extra bar of candy without additional cost. The numbers are effectively con- 
cealed from purchasers and prospective purchasers until the disks are pushed 
or separated from the card. The prices of said bars of candy are thus deter- 
mined wholly by lot or chance. 

The respondent furnishes, and has furnished, various push cards 
for use in the sale and distribution of his candy by means of a game 
of chance, gift enterprise, or lottery scheme. Such cards are similar 
to the one herein described and vary only in detail. 

Par. 3. Retail dealers who, directly or indirectly, purchase respond- 
ent’s said candy expose and sell the same to the purchasing public in 
accordance with the sales plan aforesaid. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of his products in accordance with the sales plan herein- 
above set forth. The use by respondent of said sales plan or method 
in the sale of his candy, and the sale of said candy by and through 
the use thereof and by the aid of said sales plan or method, is a 
practice of a sort which is contrary to an established public policy 
of the Government of the United States and in violation of the 
criminal laws. 

Par. 4. The sale of candy to the purchasing public by the method 
or plan hereinabove set forth involves a game of chance or the sale 
of a chance to procure bars of candy at prices much less than the 
normal retail price thereof or additional bars of candy without 
additional cost. Many persons, firms and corporations who sell and 
distribute candy in competition, with respondent, as above found, 
are unwilling to adopt and use said method or any method involving 
a game of chance or the sale of a chance to win something by chance 
or any other method contrary to public policy and such competitors 
refrain therefrom. Many persons are attracted by said sales plans or 
method employed by respondent in the sale and distribution of his 
candy and in the element of chance involved therein, and are thereby 
induced to buy and sell respondent’s candy in preference to candy 
of said competitors of respondent who do not use the same or equiv- 
alent methods. The use of said method by respondent because of 
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said game of chance has a tendency and capacity to, and does, unfairly 
divert trade in commerce between and among various States of the 
United States to respondent from his said competitors who do not 
use the same or equivalent methods. 


CONCLUSION ~ 


The aforesaid acts and practices of respondent, as herein found are 
all to the prejudice and injury of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and respondent having 
subsequently waived the filing of briefs and oral argument, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Joe L. Thompson, individually 
and trading as Premium Candy Co., or trading under any other 
name or names, his representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of candy or any other merchan- 
dise in commerce, as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Selling and distributing candy or any merchandise so packed 
and assembled that sales of such candy or other merchandise to the 
general public are to be made, or may be made, by means of a game 
of chance, gift enterprise, or lottery scheme. 

2. Supplying to or placing in the hands of others push or pull 
cards, punchboards or other lottery devices, either with assortments 
of merchandise or separately which said push or pull cards, punch- 
boards or other lottery devices are to be used, or may be used, in 
selling or distributing such candy or other merchandise to the public. 

3. Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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In THe Marrer oF 


| HARRY YATES, TRADING AS CUMBERLAND CANDY 
COMPANY AND DIXIE CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4296. Complaint, Aug. 30, 1940—Decision, Dec. 28, 1940 


Where an individual engaged in manufacture of candy and in sale and distribu- 
tion of certain assortments thereof which were so packed and assembled as 
to involve games of chance, gift enterprise, or lottery schemes when sold 
and distributed to consumers thereof, and included, as illustrative, assort- 
ment composed of a number of candy bars of uniform size and shape, together 
with a push card for use in sale and distribution of said bars under a_plan 
in accordance with which purchasers paid for said bars 1, 2, 3, 4, and 5 cents, 
in accordance with chance receipt of figures 1, 2, 8, 4, or 5, as case might be, 
and assortments with other push cards for use and sale and distribution 
of his candy by means of games of chance, gift enterprise, or lottery schemes 
similar to that above described and varying therefrom in detail only; 

Sold such assortments, together with said push cards, to wholesalers, jobbers, and 
retailers, by whom, as direct or indirect purchasers thereof, they were exposed 
and sold to purchasing public, in accordance with aforesaid sales plan, in- 
volving game of chance or sale of a chance to procure bars of candy at prices 
much less than normal retail price thereof, and thereby supplied to and 
placed in the hands of others means of conducting lotteries in the sale of his 
products, in accordance with sales plan above described, contrary to an 
established public policy of the United States Government, and in violation 
of criminal laws, and in competition with many who are unwilling to adopt 
and use said methods involving games of chance or a sale of a chance to 
win something by chance, or any other method contrary to public policy and 
refrain therefrom ; 

With the result that many persons were attracted by said plan employed by him 
in distribution of his candy and in element of chance involved therein, and 
were thereby induced to buy and sell his candy in preference to that of com- 
petitors who do not use same or equivalent methods, and with effect of un- 
fairly diverting trade to him from said competitors who do not use same or 
equivalent methods, to the substantial injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors and constitute 
unfair methods of competition in commerce and unfair and deceptive acts 


and practices therein, 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. L. P. Allen, Jr., for the Commission. 
Mr. R. G. Cobb, of Fayetteville, N. C., for respondent. 


822695™—41—VOL. 32——17 


254 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 32 He DG: 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Harry Yates, in- 
dividually and trading as Cumberland Candy Co. and Dixie Candy 
Co., hereinafter referred to as respondent, has violated the provisions 
of said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the interest of the public, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrary 1. Respondent, Harry Yates, is an individual trading 
as Cumberland Candy Co. and Dixie Candy Co. with his principal 
office and place of business located at 231 William Street, Fayette- 
ville, N. C. Respondent is now and for more than 2 years last past 
has been engaged in the manufacture and in the sale and distribution 
of candy to wholesale dealers, jobbers, and retailers. Respondent 
causes, and has caused, said products when sold to be transported 
from his place of business in the city of Fayetteville, N. C., to pur- 
chasers thereof at their respective points of location in 
various States of the United States other than North Carolina. There 
is now, and for more than 2 years last past has been, a course of 
trade by respondent in said candy in commerce between and among 
various States of the United States. In the course and conduct of 
said business respondent is and has been in competition with other 
individuals and with partnerships and corporations engaged in the 
sale and distribution of candy in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and has sold to agents, whole- 
sale dealers, jobbers, and retail dealers certain assortments of candy 
so packed and assembled as to involve the use of games of chance, gift 
enterprises, or lottery scnemes when sold and distributed to the con- 
sumers thereof. One of said assortments is hereinafter described for 
the purpose of showing the method used by respondent, and is as 
follows: 


This assortment is composed of a number of bars of candy of uniform size 
and shape, together with a device commonly called a push tard. The said 
push card has 36 partially perforated disks, on the face of which js’ printed 
the word “Push.” Concealed within the said disks are numbers ranging from 
1 to 5, inclusive. When the disks are pushed or separated from the card a 
number is disclosed. Purchasers punching numbers 1, 2, 3, 4 and 5 pay 1¢, 2¢, 
3¢, 4¢ and 5¢, respectively. The numbers are effectively concealed from pur- 
chasers and prospective purchasers until the disks are pushed or separated 
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from the card. The prices of said bars of candy are thus determined wholly 
by lot or chance. 

The respondent furnishes, and has furnished, various push cards 
for use in the sale and distribution of his candy by means of a game 
of chance, gift enterprise, or lottery scheme. Such cards are similar 
to the one herein described and vary only in detail. 

Par. 3. Retail dealers who, directly or indirectly, purchase re- 
spondent’s said candy expose and sell the same to the purchasing 
public in accordance with the sales plan aforesaid. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of his products in accordance with the sales plan 
hereinabove set forth. The use by respondent of said sales plan or 
method in the sale of his candy, and the sale of said candy by and 
through the use thereof and by the aid of said sales plan or method, 
is a practice of a sort which is contrary to an established public 
policy of the Government of the United States and in violation of 
the criminal laws. 

Par. 4. The sale of candy to the purchasing public by the method 
or plan hereinabove set forth involves a game of chance or the sale 
of a chance to procure bars of candy at prices much less than the 
normal retail price thereof. Many persons, firms, and corporations 
who sell and distribute candy in competition with respondent, as 
above alleged, are unwilling to adopt and use said method or any 
method involving a game of chance or the sale of a chance to win 
something by chance or any other method contrary to public policy 
and such competitors refrain therefrom. Many persons are attracted 
by said sales plan or method employed by respondent in the sale 
and distribution of his candy and in the element of chance involved 
therein, and are thereby induced to buy and sell respondent’s candy 
in preference to candy of said competitors of respondent who do 
not use the same or equivalent methods. The use of said method 
by respondent because of said game of chance has a tendency and 
capacity to, and does, unfairly divert trade in commerce between 
and among various States of the United States to respondent from 
his said competitors who do not use the same or equivalent methods, 
and as a result thereof substantial injury is being and has been done 
by respondent to competition in commerce between and among various 
States of the United States. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondent’s competitors and constitute unfair methods of compe- 
tition in commerce and unfair and deceptive acts and practices in 
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commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Frnpincs As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 30, 1940, issued, and on 
September 5, 1940, served its complaint in this proceeding upon re- 
spondent, Harry Yates, trading as Cumberland Candy Co. and Dixie 
Candy Co., charging him with the use of unfair methods of compe- 
tition and unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint, and the filing of respondent’s answer, the Commission, by 
order entered herein, granted respondent’s motion for permission to 
withdraw said answer and to substitute therefor an answer admitting 
all the material allegations of fact set forth in said complaint and 
waiving all intervening procedure and further hearing as to said 
facts, which substitute answer was duly filed in the office of the Com- 
mission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint and substitute 
answer, and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Harry Yates, is an individual trading 
as Cumberland Candy Co. and Dixie Candy Co. with his principal 
office and place of business located at 231 William Street, Fayetteville, 
N.C. Respondent is now and for more than 2 years last past has been 
engaged in the manufacture and in the sale and distribution of candy 
to wholesale dealers, jobbers, and retailers. Respondent causes, and 
has caused, said products when sold to be transported from his place 
of business in the city of Fayetteville, N. C., to purchasers thereof at 
their respective points of location in various States of the United 
States other than North Carolina. There is now, and for more than 
2 years last past has been, a course of trade by respondent in said 
candy in commerce between and among various States of the United 
States. In the course and conduct of said business respondent is and 
has been in competition with other individuals and with partnerships 
and corporations engaged in the sale and distribution of candy in 
commerce between and among the various States of the United States 
and in the District of Columbia. 
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Par. 2. In the course and conduct of his business, as described 
in paragraph 1 hereof, respondent sells and has sold to agents, 
wholesale dealers, jobbers, and retail dealers certain assortments of 
candy so packed and assembled as to involve the use of games of 
chance, gift enterprises or lottery schemes when sold and distributed 
to the consumers thereof. One of said assortments is hereinafter 
described for the purpose of showing the method used by respondent, 
and is as follows: 

This assortment is composed of a number of bars of candy of uniform size 
and shape, together with a device commonly called a push card. The said 
push card has 36 partially perforated disks, on the face of which is printed 
the word “Push.” Concealed within the said disks are numbers ranging from 
1 to 5, inclusive. When the disks are pushed or separated from the card a 
number is disclosed. Purchasers punching numbers 1, 2, 3, 4, and 5 pay 1¢, 
2¢, 8¢, 4¢, and 5¢, respectively. The numbers are effectively concealed from 
the purchasers and prospective purchasers until the disks are pushed or Ssep- 
arated from the card. The prices of said bars of candy are thus determined 
wholly by lot or chance. 

The respondent furnishes, and has furnished, various push cards 
for use in the sale and distribution of his candy by means of a game 
of chance, gift enterprise, or lottery scheme. Such cards are sim- 
uUar to the one herein described and vary only in detail. 

Par. 3. Retail dealers who, directly or indirectly, purchase re- 
spondent’s said candy expose and sell the same to the purchasing 
public in accordance with the sales plan aforesaid. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of his products in accordance with the sales plan 
hereinabove set forth. The use by respondent of said sales plan or 
method in the sale of his candy, and the sale of said candy by and 
through the use thereof and by the aid of said sales plan or method, 
is a practice of a sort which is contrary to an established public policy 
of the Government of the United States and in violation of the 
criminal laws. 

Par. 4. The sale of candy to the purchasing public by the method 
or plan hereinabove set forth involves a game of chance or the sale 
of a chance to procure bars of candy at prices much less than the 
normal retail price thereof. Many persons, firms, and corporations 
who sell and distribute candy in competition with respondent, as 
above found, are unwilling to adopt and use said method or any 
method involving a game of chance or the sale of a chance to win 
something by chance or any other method contrary to public policy 
and such competitors refrain therefrom. Many persons are attracted 
by said sales plan or method employed by respondent in the sale 
and distribution of his candy and in the element of chance involved 
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therein, and are thereby induced to buy and sell respondent’s candy 
in preference to candy of said competitors of respondent who do 
not use the same or equivalent methods. The use of said method 
by respondent because of said game of chance has a tendency and 
capacity to, and does, unfairly divert trade in commerce between 
and among various States of the United States to respondent from 
his said competitors who do not use the same or equivalent methods, 
and as a result thereof substantial injury is being and has been done 
by respondent to competition in commerce between and among vari- 
ous States of the United States. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 


Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, and the answer of 
respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint and states that he waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, 'That the respondent, Harry Yates, individually and 
trading under the names Cumberland Candy Co. and Dixie Candy 
Co., or trading under any other name or names, his representatives, 
agents, and employees, directly or through any corporate or other 
device in connection with the offering for sale, sale and distribution 
of candy or any other merchandise in commerce as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Selling or distributing any merchandise so packed and assembled 
that sales of such merchandise to the public are to be made or may 
be made by means of a game of chance, gift enterprise, or lottery 
scheme. 

2. Supplying to or placing in the hands of others assortments of 
any merchandise together with push or pull cards, punchboards or 
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other lottery devices, or separately, which said push or pull cards, 
punchboards or other lottery devices are to be used or may be used 
in selling or distributing said merchandise to the public by means of 
a game of chance, gift enterprise, or lottery scheme. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE Matter oF 


EDWIN L. LEISENRING, TRADING AS U. S. DRUG & SALES 
COMPANY, U. S. DRUG LABORATORIES, AND U. S. DRUG 
COMPANY, AND GORDON LEISENRING 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4364. Complaint, Oct. 29, 1940—Decision, Dec. 28, 1940 


Where two individuals engaged in interstate sale and distribution of their 
“Alcoban” for alcoholism; in advertisements of their said product which 
they disseminated and caused to be disseminated through the mails and 
by various other means in commerce and otherwise. and through newspapers 
and periodicals, and by circulars, pamphlets, and other advertising litera- 
ture, and which advertisements were intended and likely to induce pur- 
chase of their said product 

(a) Represented, directly and by implication, that said preparation was a 
competent and effective treatment for alcoholism which removed desire for 
alcoholic stimulants, and that it was safe and harmless, facts being it 
did not constitute such a treatment for said purpose, nor remove aforesaid 
desire, and was not safe and harmless, by virtue of content therein of 
drugs ephedrine hydrochloride, emetine hydrochloride, and pilocarpine 
hydrochioride in quantities sufficient to cause serious injury to health if 
used under conditions prescribed in said advertisements, or under such con- 
ditions as are customary or usual, and including, among effects thus variously 
produced, nervous excitability, which might be characterized by tremors, 
insomnia and anxiety complex, toxic disturbances and conditions, and par- 
ticularly in case of those whose general resistance is at low level, and 
possibility of oedema of the lungs; and 

(b) Failed to reveal, in advertisements disseminated by it as aforesaid, facts 
material in the light of the representations contained therein, and that use of 
said preparation under conditions prescribed in said advertisements or under 
such conditions as are customary or usual might cause serious injury to the 
nerves, tissues, and lungs, and might produce toxic conditions in the body; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that their preparation possessed prop- 
erties which it did not in fact possess, and that it was safe and harmless, 
when such was not the fact, and with result, as consequence of such 
erroneous and mistaken belief, engendered as above set forth, that said 
public was induced to purchase and purchased substantial quantities of 
their said preparation : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce, 


Mr. DeWitt T. Puckett for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Edwin L. Leisenring, 
an individual, trading as U. S. Drug & Sales Co., U. S. Drug Labora- 
tories, and U. S. Drug Co., and Gordon Leisenring, an individual, 
hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be to the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Edwin L. Leisenring, is an individual 
trading as U.S. Drug & Sales Co., U. S. Drug Laboratories, and U. S. 
Drug Co., with his office and principal place of business located at 1534 
Lawrence Street, Denver, Colo. 

Respondent Gordon Leisenring is an individual, with his office and 
principal place of business located at 1534 Lawrence Street, Denver, 
Colo. 

Respondents are now, and for more than 2 years last past have been, 
engaged in the sale and distribution of various medicinal preparations, 
including, among others, a drug preparation advertised as “Alcoban” 
represented by respondents as a treatment for alcoholism. 

Respondents cause said preparation, when sold by them, to be trans- 
ported from their aforesaid place of business in the State of Colorado 
to the purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondents maintain, and at 
all times herein mentioned have maintained, a course of trade in said 
preparation in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of their aforesaid business the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing, the dissemination of false advertisements 
concerning their said product by the United States mails and by var- 
ious other means in commerce as commerce is defined in the Federal 
Trade Commission Act; and respondents have also disseminated and 
are now disseminating, and have caused and are now causing the dis- 
semination of, false advertisements concerning their said product by 
various means for the purpose of inducing and which are likely to 
induce, directly or indirectly, the purchase of their said product in 
commerce as commerce is defined in the Federal Trade Commission 
Act. Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements dis- 
seminated and caused to be disseminated, as hereinbefore set forth, by 
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the United States mails, by advertisements in newspapers and periodi- 
cals, and by circulars, pamphlets, and other advertising literature, are 
the following: 

LIQUOR HABIT 


A treatment that has aided thousands, given secretly or knowingly. $2. 
Postpaid. Plain wrapper. U. 8. Drug Co., 1534 Lawrence St. 
* * * * * * * 
Tasteless, odorless and colorless when dissolved. ALcoBAN can be given with 
or without the “drinker’s” knowledge. 
* * * * * * * 
ALCOBAN is designed to do three important things: 
I. To make liquor distasteful, killing the desire to drink. 


II. To aid in freeing the body of toxie cell poisons created by Alcohol. 
III. Contains an ingredient to aid nature in rebuilding the glands. 


* * * * * * * 

The ALCOBAN treatment is the result of years of work and experimentation by 
physicians, and represents the scientific method of treating Alcoholism, as it was 
developed through the knowledge of medical science, and a comprehensive under- 
standing of the cause of “drink,” and its results on the organs of the body. 

By the use of the statements and representations hereinabove set 
forth, and others similar thereto not specifically set out herein, all of 
which purport to be descriptive of the therapeutic properties of re- 
spondents’ preparation and its effectiveness, respondents have repre- 
sented, directly and by implication, that said preparation is a compe- 
tent and effective treatment for alcoholism; that it removes the desire 
for alcoholic stimulants; that it is safe and harmless. 

Par. 3. The aforesaid representations are grossly exaggerated, false, 
and misleading. In truth and in fact respondents’ preparation does 
not constitute a competent or effective treatment for alcoholism. It 
does not remove the desire for alcoholic stimulants. Said preparation 
is not safe or harmless, as it contains the drugs ephedrine hydro- 
chloride, emetine hydrochloride, and pilocarpine hydrochloride in 
quantities sufficient to cause serious injury to health if said preparation 
is used under the conditions prescribed in said advertisements or 
under such conditions as are customary or usual. 

The drug ephedrine hydrochloride produces a nervous excitability 
which may be characterized by tremors, insomnia, and an anxiety 
complex. The drug emetine hydrochloride has a tendency to accumu- 
late in the body tissues, giving rise to toxic disturbances and condi- 
tions, particularly in the case of persons whose general resistance is at 
a low level. The drug pilocarpine hydrochloride may result in 
oedema of the lungs. 
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Par. 4. The advertisements disseminated by respondents as afore- 
said constitute false advertisements for the further reason that they 
fail to reveal facts material in the light of the representations con- 
tained therein and fail to reveal that the use of said preparation under 
the conditions prescribed in said advertisements or under such con- 
ditions as are customary or usual may cause serious injury to the 
nerves, tissues, and lungs, and may produce toxic conditions in the 
body. 

Par. 5. The use by the respondents of said false advertisements 
has the tendency and capacity to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that respondents’ preparation possesses properties 
which it does not in fact possess, and that said preparation is safe and 
harmless, when such is not the fact. Asa result of such erroneous and 
mistaken belief, engendered as herein set forth, the purchasing pub- 
lic has been induced to purchase and has purchased substantial quan- 
tities of respondents’ preparation. 

Par. 6. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Repvort, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 29, 1940, issued, and on 
October 31, 1940, served its complaint in this proceeding upon re- 
spondents, Edwin L. Leisenring, an individual, trading as U. S. Drug 
& Sales Co., U. S. Drug Laboratories, and U. S. Drug Co.; and 
Gordon Leisenring, an individual, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. Subsequently, respondents filed their 
answer in which they admitted all the material allegations of fact 
set forth in said complaint and waived all intervening procedure and 
further hearing as to said facts. Thereafter, the proceding regularly 
came on for final hearing before the Commission on the said com- 
plaint and the answer thereto, and the Commission having duly con- 
sidered the matter, and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this 
its findings as to the facts and its conclusion drawn therefrom. 
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Paracrary 1. Respondent Edwin L. Leisenring is an individual 
trading as U. S. Drug & Sales Co., U. 8. Drug Laboratories, and 
U. S. Drug Co., with his office and principal place of business located 
at 1534 Lawrence Street, Denver, Colo. 

Respondent Gordon Leisenring is an individual, with his office and 
principal place of business located at 1534 Lawrence Street, Denver, 
Colo. 

Respondents are now, and for more than 2 years last past have been, 
engaged in the sale and distribution of various medicinal preparations, 
including, among others, a drug preparation advertised as “Alcoban” 
represented by respondents as a treatment for alcoholism. 

Respondents cause said preparation, when sold by them, to be trans- 
ported from their aforesaid place of business in the State of Colorado 
to the purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondents maintain, and 
at all times herein mentioned have maintained, a course of trade 
in said preparation in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their aforesaid business the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing, the dissemination of false advertising 
concerning their said product by the United States mails and by 
various other means in commerce as commerce is defined in the Federal 
Trade Commission Act, and respondents have also disseminated 
and are now disseminating, and have caused and are now causing the 
dissemination of, false advertisements, concerning their said product 
by various means for the purpose of inducing and which are likely 
to induce, directly or indirectly, the purchase of their said product 
in commerce as commerce is defined in the Federal Trade Commission 
Act. Among and typical of the false, misleading, and deceptive 
statements and representations contained in said false advertisements 
disseminated and caused to be disseminated, as hereinbefore set forth, 
by the United States mails, by advertisements in newspapers and pe- 
riodicals, and by circulars, pamphlets, and other advertising litera- 
ture, are the following: 


LIQUOR HABIT 


A treatment that has aided thousands, given secretly or knowingly. $2. 
Postpaid. Plain wrapper. U.S. Drug Co., 1534 Lawrence St. 
* * * * * * # 
Tasteless, odorless and colorless when dissolved. ALCoBAN can be given with 
or without the “drinker’s” knowledge. 
* %* * * * * * 
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ALCOBAN is designed to do three important things: 
I. To make liquor distasteful killing the desire to drink. 
II. To aid in freeing the body of toxic cell poisons created by Alcohol. 
Ill. Contains an ingredient to aid nature in rebuilding the glands. 
* * * * * * * 

The ALcCoBAN treatment is the result of years of work and experimentation 
by physicians; and represents the scientific method of treating Alcoholism, 
as it was developed through the knowledge of medical science, and a com- 
prehensive understanding of the cause of “drink” and its results on the 
organs of the body. 

By the use of the statements and representations hereinabove set 
forth, and others similar thereto not specifically set out herein, all 
of which purport to be descriptive of the therapeutic properties of 
respondents’ preparation and its effectiveness, respondents have rep- 
resented, directly and by implication, that said preparation is a 
competent and effective treatment for alcoholism; that it removes the 
desire for alcoholic stimulants; that it is safe and harmless. 

Par. 3. The aforesaid representations are grossly exaggerated, false, 
and misleading. In truth and in fact respondents’ preparation does 
not constitute a competent or effective treatment for alcoholism. 
It does not remove the desire for alcoholic stimulants. Said prepa- 
ration is not safe or harmless, as it contains the drugs ephedrine 
hydrochloride, emetine hydrochloride, and pilocarpine hydrochloride 
in quantities sufficient to cause serious injury to health if said prep- 
aration is used under the conditions prescribed in said advertisements 
or under such conditions as are customary or usual. 

The drug ephedrine hydrochloride produces a nervous excitability 
which may be characterized by tremors, insomnia, and an anxiety 
complex. The drug emetine hydrochloride has a tendency to ac- 
cumulate in the body tissues, giving rise to toxic disturbances and 
conditions, particularly in the case of persons whose general resist- 
ance is at a low level. The drug pilocarpine hydrochloride may 
result in oedema of the lungs. 

Par. 4. The advertisements disseminated by respondents as afore- 
said constitute false advertisements for the further reason that 
they fail to reveal facts material in the hight of the representations 
contained therein and fail to reveal that the use of said preparation 
under the conditions prescribed in said advertisements or under such 
conditions as are customary or usual may cause serious injury to the 
nerves, tissues, and lungs, and may produce toxic conditions in the 
body. 

Par. 5. The use by the respondents of said false advertisements 
has the tendency and capacity to, and does, mislead and deceive 
a substantial portion of the purchasing public into the erroneous 
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and mistaken belief that respondents’ preparation possesses prop- 
erties which it does not in fact possess, and that said preparation is 
safe and harmless, when such is not the fact. As a result of such 
erroneous and mistaken belief, engendered as herein set forth, the 
purchasing public has been induced to purchase and has purchased 
substantial quantities of respondents’ preparation. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein 
found are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondents, in which answer the respondents admit all the 
material allegations of fact set forth in said complaint and state that 
they waive all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts 
and its conclusion that said respondents have violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That the respondents, Edwin L. Leisenring, indi- 
vidually and trading as U. S. Drug & Sales Co., U. S. Drug Labora- 
tories, and U. 8. Drug Co., or trading under any other name or names, 
and Gordon Leisenring, their representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution of their medicinal prepara- 
tion designated as Alcoban, or any other medicinal preparation of 
substantially similar composition, or possessing substantially similar 
properties, whether sold under the same name or under any other 
name, do forthwith cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails, or (6) by any means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents, directly or through inference, 
that said preparation is a competent or effective treatment for alco- 
holism; that said preparation is safe or harmless; that said prepara- 
tion removes the desire for alcoholic stimulants; or which advertise- 
ment fails to reveal that the use of said preparation may result in 
serious injury to the nerves, tissues, and lungs, and may produce 
toxic conditions in the body. 
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2. Disseminating or causing to be disseminated any advertisement 
by any means ae the purpose of inducing or which is likely to 
se directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of said prep- 
aration, which advertisement contains any of the representations 
prohibited in paragraph 1 hereof; or which advertisement fails to 
reveal that the use of said preparation may result in serious injury 
to the nerves, tissues, and lungs, and may produce toxic conditions 
in the body. 

It is further ordered, That the respondent shall, w ithin 10 days 
after service upon oes of this order, file with the Commission an 
interim report in writing, stating whether they intend to comply 
with this order, and, if so, the manner and form in which they intend 
to comply; and that within 60 days after the service upon them of 
this order, said respondents shall file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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ROBERT V. BIERHAUS AND EDWARD G. BIERHAUS, 


TRADING AS E. BIERHAUS & SONS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4377. Complaint, Nov. 14, 1940—Decision, Dec. 28, 1940 


Where two individuals engaged in sale and distribution of candy and other con- 


(1) 


(2) 


fectionery products, including assortments which were so packed and as- 
sembled as to involve the use of games of chance, gift enterprises, or lottery 
schemes when sold and distributed to consumers thereof, and included, as 
illustrative of various kinds of such assortments sold by them— 

assortment consisting of number of candy bars of uniform size and shape, 
and box of candy, together with push card for use in sale and distribution of 
said products to public under a plan, and in accordance with said card’s 
explanatory legend, by which purchasers secured right to exchange bar ob- 
tained, for 5 cents paid, for 2, 8, or 4, of such bars in accordance with success 
or failure in securing by chance from board cone of lucky numbers there 
announced, and person making last punch received the box of candy, and 
other assortments, with which they distributed push ecards involving lot 
or chance feature similar to that above described, from which they varied 
in detail only; and 

assortment consisting of 12 boxes of candy, value of each of which was in 
excess of 5 cents, together with three-section punchboard, for use in sale 
and distribution of said products under plan, and in accordance with said 
board’s explanatory legend, by which purchaser or customer secured for 
5 cents paid, and in accordance with success or failure in securing one of 
lucky numbers, or in making last punch in each of said three sections into 
which board was divided, one of said boxes of candy, and under which those 
who did not qualify by obtaining one of said numbers or making one of said 
last punches received nothing for their money other than privilege of punching 
number from board ; 


Sold said assortments, along with such punchboards for sale and distribution of 


their candy to consuming public by means of games of chance, gift enterprises, 
or lottery schemes as aforesaid, to wholesalers, jobbers, and retailers by 
whom, as direct or indirect purchasers thereof, they were sold to purchasing 
public, in accordance with aforesaid sales plans inyolving game of chance, 
or sale of a chance to procure additional pieces of candy without additional 
cost, or boxes of candy at price which was much less than normal retail 
price thereof, and thereby supplied to and placed in the hands of others 
means of conducting lotteries in sale of their candy in accordance with 
sales plans hereinabove set forth, contrary to an established public policy 
of the United States Government, and in violation of the criminal laws, 
and in competition with many who are unwilling to adopt and use said 
methods or any method involving game of chance or sale of a chance to win 
something by chance, or any other method contrary to public policy, and 
refrain therefrom ; 
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With result that many persons were attracted by said sales plans or methods 
employed by them in sale and distribution of their candy, and by element 
of chance involved therein, and were thereby induced to buy and sell their 
candy in preference to that of their said competitors, who do not use same 
or equivalent methods, and with result, through; use of said methods by 
them and because of said games of chance, of diverting trade unfairly in 
commerce to them from their said competitors who do not use same or 
equivalent methods; to the substantial injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts and 
practices therein. 


Mr. L. P. Allen, Jr. for the Commission. 
Kessinger, Hill & Arterburn, of Vincennes, Ind., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal ° 
Trade Commission having reason to believe that Robert V. Bierhaus 
and Edward G. Bierhaus, individually and trading as E. Bierhaus 
& Sons, hereinafter referred to as respondents, have violated the pro- 
visions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the interest of the public, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapu 1. Robert V. Bierhaus and Edward G. Bierhaus are 
individuals trading as E. Bierhaus & Sons, with their principal office 
and place of business located at Second and Perry Streets, Vincennes, 
Ind. Respondents are now, and for more than 9 years last past have 
been, engaged in the sale and distribution of candy and other con- 
fectionery products to wholesale dealers, jobbers, and retail dealers. 
The respondents cause and have caused said products, when sold, to 
be transported from their principal place of business in the city of 
Vincennes, Ind., to purchasers thereof, at their respective points of 
location, in the various States of the United States other than Indiana 
and in the District of Columbia. There is now, and for more than 
9 years last past has been, a course of trade by respondents in such 
candy in commerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of said business, respondents are and have been in competi- 
tion with other individuals and with partnerships and corporations 
engaged in the sale and distribution of candy in commerce between 
and among the various States of the United States and in the 


District of Columbia. 
322695 ™—41—vox, 32 18 
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Par. 2. In the course and conduct of their business, as described in 
paragraph 1 hereof, respondents sell and have sold to wholesale 
dealers, jobbers, and retail dealers certain assortments of candy so 
packed and assembled as to involve the use of a game of chance, gift 
enterprise, or lottery scheme when sold and distributed to the con- 
sumers thereof. Respondents distribute and have distributed various 
push cards and punchboards for use in the sale and distribution of 
their candy to the consuming public by means of a game of chance, 
gift enterprise, or lottery scheme. Certain of said assortments are 
hereinafter described for the purpose of showing the methods used 
by respondents but this is not all inclusive of the various assortments 
nor does it include all of the details of the several plans which re- 
spondents have been or are using in the sale and distribution of 
candy by lot or chance. 

(a) One assortment consists of a number of bars of candy of uni- 
form size and shape and a box of candy together with a device com- 
monly called a push card. The push card contains 60 partially per- 
forated disks and on the face of each of said disks is printed the 
word “push.” Concealed within the said disks are numbers which are 
effectively concealed from purchasers and prospective purchasers 
until a push or selection has been made and the selected disk pushed 
or separated from the card. Sales are 5 cents each. The following 
legend appears on the face of said card: 


VALOMILK DIPS 
ADVERTISING - 5¢ 
MEDIUM PER SALE 
YOU BUY A FIVE CENT vVALOMILK DIP 
AND GET ONE PUSH FREE 
If you push out One of the Following Numbers or Last Push you can exchange 
(without extra cost) The 5¢ vALOMILK pip for the MERCHANDISE INDICATED 
No. 18, Four 5¢ VALOMILK DIPS 
No. 23, Three 5¢ VALOMILK DIPS 
Numbers 5-10-20-25-80-40-50-60 
Two 5¢ VALOMILK DIPS 
LAST PUSH, LARGE BOX HAND ROLLED 
CHOCOLATES 


The sales of respondents’ candy by means of said push card are made 
in accordance with the above described legend or instructions. Said 
bars and boxes of candy are allotted to the customers or purchasers in 
accordance with the above legend or instructions. The fact as to 
whether a purchaser receives one or more bars of candy or a box of 
candy for the amount of money paid is thus determined wholly by 
lot or chance. 
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Respondents sell and distribute and have sold and distributed 
various assortments of candy along with push cards involving a lot 
or chance feature, but such assortments are similar to the one herein- 
above described and vary only in detail. 

(6) Another of said assortments consists of 12 boxes of candy to- 
gether with a device commonly called a punchboard. Said boxes of 
candy are sold and distributed to the consuming public by means of 
said punchboard in the following manner: Sales are 5 cents each and 
when a punch is made from the board a number is disclosed. The num- 
bers begin with one and continue to the number of punches there are 
on the board, but the numbers are not arranged in numerical sequence. 
The board bears a statement or statements informing prospective pur- 
chasers that certain specified numbers entitle the purchasers thereof 
to receive without additional cost, one of said boxes of candy. The 
board is also divided into three sections and the person punching the 
last number in each of the three sections receives one of said boxes of 
candy. A purchaser who does not qualify by obtaining one of the 
Jucky numbers or the last punch in one of said sections receives nothing 
for his money other than the privilege of punching a number from 
the board. The said boxes of candy are worth more than 5 cents each 
and a purchaser who obtains one of the numbers calling for one of 
the boxes of candy or the last punch in one of said sections receives 
the same for the price of 5 cents. The numbers are effectively con- 
cealed from purchasers and prospective purchasers until a punch or 
selection has been made and the said punch separated from the board. 
The said candy is thus distributed to purchasers of punches from the 
board wholly by lot or chance. 

Respondents sell and distribute and have sold and distributed 
various assortments of candy, along with punchboards involving a 
lot or chance feature, but such assortments are similar to the one here- 
inabove described and vary only in detail. 

Par. 3. Retail dealers who directly or indirectly purchase respond- 
ents’ said candy, expose and sell the same to the purchasing public, 
in accordance with the sales plans aforesaid. Respondents thus 
supply to, and place in the hands of, others the means of conducting 
lotteries in the sale of their candy in accordance with the sales 
plans hereinabove set forth. The use by respondents of said sales 
plans or methods in the sale of their candy and the sale of said 
candy by and through the use thereof and by the aid of said sales 
plans or methods is a practice of a sort which is contrary to an 
established public policy of the Government of the United States and 
in violation of the criminal laws. 
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Par. 4. The sale of candy to the purchasing public by the methods 
and plans hereinabove set forth involves a game of chance or the 
sale of a chance to procure additional pieces of candy without 
additional cost or boxes of candy at prices which are much less 
than the normal retail price thereof. Many persons, firms, and 
corporations who sell and distribute candy in competition with 
respondents, as above alleged, are unwilling to adopt and use said 
methods or any method involving a game of chance or the sale of a 
chance to win something by chance or any other method contrary 
to public policy and such competitors refrain therefrom. Many 
persons are attracted by said sales plans or methods employed by 
respondents in the sale and distribution of their candy and the 
element of chance involved therein and are thereby induced to buy 
and sell respondents’ candy in preference to candy of said com- 
petitors of respondents who do not use the same or equivalent 
methods. The use of said methods by respondents, because of said 
game of chance has a tendency and capacity to and does unfairly 
divert trade in commerce between and among the various States 
of the United States and in the District of Columbia to respondents 
from their said competitors who do not use the same or equivalent 
methods. As a result thereof, substantial injury is being done and 
has been done by respondents to competition in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 5. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondents’ competitors and constitute unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Frypines as tro tHE Facrs, anp Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 14, 1940, issued and on 
November 16, 1940, served its complaint in this proceeding upon 
respondents, Robert V. Bierhaus and Edward G. Bierhaus, individ- 
ually and trading as E. Bierhaus & Sons, charging them with the 
use of unfair methods of competition and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents’ 
answer, the Commission by order entered herein granted respondents’ 
motion for permission to withdraw said answer and to substitute 
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therefor an answer admitting all the material allegations of fact 
set forth in said complaint and waiving all intervening procedure 
and further hearing as to said facts, which substitute answer was 
duly filed in the office of the Commission. Thereafter, this proceed- 
ing regularly came on for final hearing before the Commission on 
said complaint and substitute answer, and the Commission having 
duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


Paracrary 1. Robert V. Bierhaus and Edward G. Bierhaus are 
individuals trading as E. Bierhaus & Sons, with their principal office 
and place of business located at Second and Perry Streets, Vincennes, 
Ind. Respondents are now, and for more than 9 years last past have 
been, engaged in the sale and distribution of candy and other con- 
fectionery products to wholesale dealers, jobbers, and retail dealers. 
The respondents cause and have caused said products, when sold, to 
be transported from their principal place of business in the city of 
Vincennes, Ind., to purchasers thereof, at their respective points of 
location, in the various States of the United States other than Indiana 
and in the District of Columbia. There is now, and for more than 
9 years last past has been, a course of trade by respondents in such 
candy in commerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of said business, respondents are and have been in compe- 
tition with other individuals and with partnerships and corporations 
engaged in the sale and distribution of candy in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of their business, as described in 
paragraph 1 hereof, respondents sell and have sold to wholesale 
dealers, jobbers, and retail dealers certain assortments of candy so 
packed and assembled as to involve the use of a game of chance, gift 
enterprise, or lottery scheme when sold and distributed to the con- 
sumers thereof. Respondents distribute and have distributed various 
push cards and punchboards for use in the sale and distribution of 
their candy to the consuming public by means of a game of chance, 
gift enterprise, or lottery scheme. Certain of said assortments are 
hereinafter described for the purpose of showing the methods used 
by respondents but this is not all inclusive of the various assortments 
nor does it include all of the details of the several plans which 
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respondents have been or are using in the sale and distribution of 
candy by lot or chance. 

(a) One assortment consists of a number of bars of candy of 
uniform size and shape and a box of candy together with a device 
commonly called a push card. The push card contains 60 partially 
perforated disks and on the face of each of said disks is printed 
the word “push.” Concealed within the said disks are numbers 
which are effectively concealed from purchasers and prospective 
purchasers until a push or selection has been made and the selected 
disk pushed or separated from the card. Sales are 5¢ each. The fol- 
lowing legend appears on the face of said card: 


VALOMILK DIPS 
ADVERTISING 5¢ 
MEDIUM Per Sale 
YOU BUY A FIVE CENT VALOMILK DIP AND GET ONE PUSH FREE 


If you push out One of the Following Numbers or Last Push you can ex- 
change (without extra cost) The 5¢ vALomMILK pip for the MERCHANDISE INDI- 
CATED, 

No. 18, Four 5¢ VALOMILK DIPS 

No. 28, Three 5¢ VALOMILK DIPS 

Numbers 5—10—20-25-30-40-50-60 

Two 5¢ VALOMILK DIPS 

LAST PUSH, LARGE BOX HAND ROLLED 
CHOCOLATES 


The sales of respondents’ candy by means of said push card are 
made in accordance with the above-described legend or instructions. 
Said bars and boxes of candy are alloted to the customers or pur- 
chasers in accordance with the above legend or instructions. The 
fact as to whether a purchaser receives one or more bars of candy 
or a box of candy for the amount of money paid is thus determined 
wholly by lot or chance. 

Respondents sell and distribute and have sold and distributed 
various assortments of candy along with push cards involving a lot 
or chance feature, but such assortments are similar to the one herein- 
above described and vary only in detail. 

(6) Another of said assortments consists of 12 boxes of candy, 
together with a device commonly called a punchboard. Said boxes 
of candy are sold and distributed to the consuming public by means 
of said punchboard in the following manner: Sales are 5 cents each 
and when a punch is made from the board a number is disclosed. 
The numbers begin with one and continue to the number of punches 
there are on the board, but the numbers are not arranged in numerical 
sequence. The board bears a statement or statements informing 
prospective purchasers that certain specified numbers entitle the 


E. BIERHAUS & SONS 275 
268 Findings 


purchasers thereof to receive without additional cost, one of said 
boxes of candy. The board is also divided into three sections and the 
person punching the last number in each of the three sections 
receives one of said boxes of candy. A purchaser who does not 
qualify by obtaining one of the lucky numbers or the last punch 
in one of said sections receives nothing for his money other than the 
privilege of punching a number from the board. The said boxes 
of candy are worth more than 5 cents each and a purchaser who 
obtains one of the numbers calling for one of the boxes of candy or 
the last punch in one of said sections receives the same for the 
price of 5 cents. The numbers are effectively concealed from pur- 
chasers and prospective purchasers until a punch or selection has 
been made and the said punch separated from the board. The said 
candy is thus distributed to purchasers of punches from the board 
wholly by lot or chance. 

Respondents sell and distribute and have sold and distributed 
various assortments of candy, along with punchboards involving 
a lot or chance feature, but such assortments are similar to the one 
hereinabove described and vary only in detail. 

Par. 3. Retail dealers who directly or indirectly purchase respond- 
ents’ said candy, expose and sell the same to the purchasing public 
im accordance with the sales plans aforesaid. Respondents thus 
supply to, and place in the hands of, others the means of conducting 
jotteries in the sale of their candy in accordance with the sales 
plans hereinabove set forth. The use by respondents of said sales 
plans or methods in the sale of their candy and the sale of said 
candy by and through the use thereof and by the aid of said sales 
plans or methods is a practice of a sort which is contrary to an 
established public policy of the Government of the United States 
and in violation of the criminal laws. 

Par. 4. The sale of candy to the purchasing public by the methods 
and plans hereinabove set forth involves a game of chance or the sale 
of a chance to procure additional pieces of candy without additional 
cost or boxes of candy at prices which are much less than the normal 
retail price thereof. Many persons, firms, and corporations who 
sell and distribute candy in competition with respondents, as above 
found, are unwilling to adopt and use said methods or any method 
involving a game of chance or the sale of a chance to win something 
by chance or any other method contrary to public policy and such 
competitors refrain therefrom. Many persons are attracted by said 
sales plans or methods employed by respondents in the sale and 
distribution of their candy and the element of chance involved 
therein and are thereby induced to buy and sell respondents’ candy 
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in preference to candy of said competitors of respondents who do 
not use the same or equivalent methods. The use of said methods 
by respondents, because of said games of chance has a tendency 
and capacity to and does unfairly divert trade in commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia to respondents from their said competitors who 
do not use the same or equivalent methods. As a result thereof, 
substantial injury is being done and has been done by respondents 
to competition in commerce between and among the various States 
of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein 
found, are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, and the answer of 
respondents, in which answer respondents admit all the material alle- 
gations of fact set forth in said complaint and state that they waive 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondents have violated the provisions of the Federal 
Trade Commission Act. 

It ts ordered, That the respondents, Robert V. Bierhaus and 
Edward G. Bierhaus, individually and trading as E. Bierhaus & Sons, 
or trading under any other name or names, their representatives, 
agents, and employees, directly or through any corporate or other 
device in connection with the offering for sale, sale and distribution 
of candy or any other merchandise in commerce as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Selling or distributing any merchandise so packed and assembled 
that sales of such merchandise to the public are to be made or may be 
made by means of a game of chance, gift enterprise, or lottery scheme. 

2. Supplying to or placing in the hands of others assortments of 
any merchandise together with push or pull cards, punchboards, or 
other lottery devices, or separately, which said push or pull cards, 
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punchboards or other lottery devices are to be used or may be used 
in selling or distributing said merchandise to the public by means of 
a game of chance, gift enterprise, or lottery scheme. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That respondents shall within 60 days after 
service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have comphed with this order. 
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PHILIP MORRIS & CO., LTD., INCORPORATED 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3865. Complaint, Aug. 5, 1939—Decision, Dec. 31, 1940 


Where a domestic corporation engaged, in the United States, in manufacturing, 
distributing, and selling, among others, its “Philip Morris,” “English Ovals,” 
“Marlboro,” and “Player’s Navy Cut” cigarettes, under corporate name 
similar to that under which English commercial enterprise involving manu- 
facture and sale of such products had long been carried on by intermediate 
owners, and as successor to said enterprise, and with wholly owned English 
subsidiary engaged in business concerned in that country 

(a) Featured and emphasized upon the containers of its “Philip Morris” and 
“English Ovals” that part of its corporate name concluding with abbrevi- 
ation “Ltd.,’ and deemphasized and set forth in relatively small type final 
and concluding word “Incorporated” therein, and set forth also upon con- 
tainers thereof depictions which closely resembled the British Royal Arms, 
together with words, as case might be, “Special” and “Selection,” or “By 
Special” and “Appointment,” and words “London, W.” and words, respec- 
tively, “English Blend” and “English Ovals,” notwithstanding fact corpora- 
tion in question was not English, but organized under laws of Virginia, 
products in question were not of English manufacture, but made in the 
United States, and it did not hold warrant entitling it to display British 
Royal Arms, with capacity and tendency, through such under-emphasis of 
words “Incorporated” or “Inc.” in corporate title as set forth on containers 
in question, and enhanced through use of devices above described and such 
expressions as “English Blend,’ “English Ovals,” “London, W.,” and “By 
Special Appointment,” to induce belief that it was an English corporation, 
and with capacity and tendency further, through use on packages in ques- 
tion of depiction closely resembling British Royal Arms, accompanied by other 
things indicative of English origin or manufacture, or of an English manu- 
facturer, and including use of such expression as “By Special Appointment,” 
to induce belief that it held royal warrant entitling it to display said Royal 
Arms, and that cigarettes contained in packages upon which expression 
appeared were of English manufacture ; 

(b) Made use of expression “English Blend” in referring to its said “Philip 
Morris” cigarettes, ingredients of which included Latakia tobacco, much 
used by English manufacturers of pipe smoking mixtures in England and 
not used to any appreciable extent by other American manufacturers in 
their popular priced cigarettes, and of expression “English Ovals” in desig- 
nating its brand, shaped in oval form, as customarily are shaped in England 
the better or more expensive cigarettes, and set forth upon containers of 
both, as aforesaid noted, expression “London, W.,” notwithstanding fact 
both brands were made by it in Richmond, Va., and it had no connection 
with “London, W” district of London, England, other than place of business 
there of its wholly owned English subsidiary, with capacity and tendency, 
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through use of expressions “English Ovals” and “Hnglish Blend,” lacking 
explicit and equally conspicuous disclosure of actual country of manu- 
facture, to engender belief that cigarettes thus designated and described 
were of English manufacture, and, through use of “London, W,” with 
further capacity and tendency so to do; 

Set forth also upon containers of its “English Ovals,’ words “Facrories 
London, Cairo, Hamilton, Canada, Richmond, Va.,” and “Agents and Depots 
all over the world,’ and set forth upon containers of its “Philip Morris” 
cigarettes, along with other words and depictions above set forth, state- 
ment “Established over 80 years,’ when in fact, while latter phrase was 
not without justification, it did not operate factories either in Canada or 
Egypt, aS above represented, nor maintain warehouses all over the world; 
and 


(d) Set forth also upon containers of its domestically made “Marlboro” brand, 


depiction of a heraldic device or design prominently displayed, and which 
closely resembled British Royal Arms, and made use of designation 
“Player’s Navy Cut” upon its thus captioned brand, and of such matter 
on labels thereof, which in many respects were identical with, and in others 
substantially similar to, those set forth on labels and containers of the 
English cigarettes there made, and generally and largely sold throughout 
the British Isles under said name, and in comparatively small quantities 
only in the United States, in which were made said brand according to 
same formula as the “Player’s” of English origin, with capacity and 
tendency to engender belief that its said thus designated “Player’s Navy 
Cut” cigarettes were, in the absence of an explicit and conspicuous dis- 
closure of actual country of manufacture, of English make; 


With result that many persons purchased said cigarettes in and by reason of 


their belief, induced by said legends, statements and depictions, that it had 
been established over 80 years, was an English corporation, held a warrant 
entitling it to display British Royal Arms, and operated factories in London 
and Hamilton and Richmond, and maintained warehouses all over the 
world, and that its “Player’s Navy Cut” cigarettes were same as those 
generally and widely sold under that name in England, and that all four 
aforesaid brands were made in said country, for which, as foreign-made 
goods and articles and imported, there is a preference on the part of a 
portion of the purchasing public, and particularly so with respect to goods 
and articles upon which are displayed British Royal Arms, use of which 
is well known to many members of purchasing public aS meaning that 
manufacturer holds warrant entitling him to display said arms, and that 
possession thereof indicates holder has enjoyed patronage of British royal 
family or member thereof: 


Held, That such acts and practices, under the circumstances set forth, were 


all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Randolph W. Branch for the Commission. 

McCanliss & Early and Mr. George P. Brauburger, of New York 
City, and Davies, Richberg, Beebe, Busick & Richardson, of Wash- 
ington, D. C., for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Philip Morris & Co., 
Ltd., Incorporated, a corporation, hereinafter referred to as respond- 
ent, has violated the provisions of said act and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracrary 1. Respondent, Philip Morris & Co., Ltd., Incorporated, 
is a corporation organized and existing under the iaws of tiie State 
of Virginia, and having an office and principal place of business at 
119 Fifth Avenue, in the city and State of New York, and a factory 
and place of business in the city of Richmond in the State of Virginia. 

Par. 2. Respondent is now, and has been for more than 8 years last 
past, engaged in the business of manufacturing, distributing, and 
selling cigarettes of various names or brands, among which are “Philip 
Morris,” “English Oval,” “Player’s Navy Cut,” and “Marlboro,” and 
other tobacco products. 

Respondent causes, and has caused, its said cigarettes and other 
products, when sold, to be transported from its said places of business 
in the States of New York and Virginia to purchasers thereof located 
in various States of the United States, other than the States of New 
York and Virginia, and in the District of Columbia. Respondent 
maintains, and since its organization in 1919 has maintained, a course 
of trade in cigarettes and tobacco products in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its business and for the purpose 
of inducing the purchase of its cigarettes and other products, respond- 
ent causes certain printed matter and depictions indicating their source 
or origin, as set forth and described below, to be placed upon the 
containers of said cigarettes and other tobacco products. 

Upon the “Philip Morris” container appear the words and depiction 
set forth below: 

Established over 80 years 
Philip Morris & Co., Ltd., 
Incorporated. 

The words last quoted, except the word “Incorporated,” are arranged 
in an arc, conspicuously placed and printed in heavy black type, the 
capital letters being approximately six thirty-seconds of an inch in 
height, the smaller letters in the abbreviations approximately three 


PHILIP MORRIS & CO., LTD., INC. 281 
278 Complaint 


thirty-seconds of an inch in height, and the remaining letters approxi- 
mately five thirty-seconds of an inch. The word “Incorporated” is 
printed across a chord of the arc in letters approximately one thirty- 
second of an inch in height in a light black type. 

A depiction of a heraldic device or design, placed in the approxi- 
mate center, which closely simulates the British Royal Arms. To the 
left and right of the device appear respectively the words “Special” 
and “Selection,” the capital letters being approximately one-sixteenth 
of an inch and the others approximately one thirty-second of an inch 
in height. 

London, W. 
This appears immediately below the said device, the capital letters 
being approximately one-sixteenth of an inch and the others approxi- 
mately one thirty-second of an inch in height. 


English Blend 


Upon the “English Ovals” container appear the words and depiction 
set forth below: 


Philip Morris & Co., Ltd. 
Incorporated, 


The words quoted above, except for the word “Incorporated,” are 
lettered with capitals approximately three-sixteenths of an inch in 
height, smaller letters in the abbreviations approximately one-sixteenth 
of an inch in height, and the remainder approximately one-fourth of 
an inch in height. The lettering of “Incorporated” is minute. 


English Ovals 


A depiction of a heraldic device or design, conspicuously placed, 
which closely simulates the British Royal Arms. To the left and right 
of the device appear respectively the words “By Special” and “Ap- 
pointment,” or “Special” and “Selection,” the capital letters being 
slightly over one-sixteenth of an inch in height and the small letters 
slightly less than one-sixteenth of an inch in height. 


London, W. 
This appears immediately below the said device in letters approxi- 
mately three thirty-seconds of an inch in height. 


FACTORIES 
London, Cairo, Hamilton, Canada, 
Richmond, Va. 
Agents and Depots all over the world 


Philip Morris & Co., Ltd., Inc., 
New York, U. S. A. 
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Upon the “Marlboro” container appears a depiction of a heraldic 
device or design, prominently displayed, which closely simulates the 
British Royal Arms. 

Upon the “Player’s Navy Cut” container appear the words and 
depiction set forth below: 

A marine scene upon which is superimposed a life ring bearing con- 
spicuously the words “Player’s Navy Cut.” In the center of the ring 
is a depiction of the head and shoulders of a bearded sailor in a uniform 
which, so far as it is shown, is such as was once used in the British 
Royal Navy. 

A depiction of a pretentious edifice identified as “Nott” Castle.” 

Established by 
John Player & Sons, 
England. 

Par. 4. Cigarettes known as “Player’s Navy Cut,” manufactured 
in England, are generally and largely sold throughout the British 
Isles and the Dominion of Canada, and in the United States. The 
packages in which they are contained and sold are in many respects 
identical with, in others substantially similar to, and as a whole are 
close simulations of, those in which the “Player’s Navy Cut” cigarettes 
manufactured by respondent are offered and sold. 

Par. 5. Through the use of the statements and depictions herein- 
above set out and described, and others similar thereto not herein set 
forth, respondent has represented : That it has been established for over 
80 years; that it is an English corporation; that it holds a warrant en- 
titling it to display the British Royal Arms; that it operates factories, 
in London, England; Cairo, Egypt; Hamilton, Canada; and Rich- 
mond, Va.; that it maintains warehouses all over the world; that its 
“Philip Morris,” “English Ovals,” and “Player’s Navy Cut” cigarettes 
are manufactured in England, and that the last named are manufac- 
tured by John Player & Sons and are the same cigarettes as those 
generally and widely sold under that name in England. 

Par. 6. The aforesaid representations used and disseminated as 
aforesaid by respondent are misleading and untrue. Jn truth and in 
fact respondent has not been established for 80 years, and is not an 
English corporation. It does not hold a warrant entitling it to dis- 
play the British Royal Arms. It does not operate factories in Cairo, 
Egypt, and in Hamilton, Canada. Such manufacturing as it may con- 
duct in England is carried on through a subsidiary corporation or- 
ganized and existing under the laws of England. It does not maintain 
warehouses all over the world. Its “Philip Morris,” “English Ovals,” 
and “Player’s Navy Cut” cigarettes are not manufactured in England. 
The last-named cigarettes are not manufactured by John Player & 
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Sons, nor are they the same cigarettes as those generally and widely 
sold in England under that name. 

Par. 7. There is a preference on the part of a portion of the purchas- 
ing public for goods and articles which are manufactured in foreign 
countries and imported into the United States. This is particularly 
true with respect to goods and articles upon which are displayed the 
British Royal Arms, the use of which is well known to many members 
of the purchasing public to mean that the manufacturer thereof holds 
a warrant entitling him to display the said arms and that the pos- 
session of such a warrant indicates that the holder has enjoyed the 
patronage of the British Royal Family or a member thereof. 

Par. 8. The foregoing representations made by respondents with 
respect to the place of manufacture of their goods, the status of 
respondent as the holder of a British royal warrant, the length of time 
which it has been in business, the identity of the manufacturer of its 
goods and the place of its incorporation are calculated to, and have a 
tendency to, and do, mislead a substantial part of the purchasing public 
into the erroneous and mistaken belief that such untrue and misleading 
statements and claims are true, and causes and has caused a sub- 
stantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase substantial quantities of respondent’s 
goods. 

Par. 9. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 5th day of August 1939, issued 
and served its complaint in this proceeding upon said respondent, 
Philip Morris & Co. Ltd., Incorporated, a corporation, charging it 
with the use of unfair acts and practices in commerce in violation of 
the provisions of said act. On September 15, 1939, the respondent filed 
its answer in this proceeding. Thereafter a stipulation was entered 
into whereby it was stipulated and agreed that a statement of facts 
signed and executed by respondent’s counsel, Lee McCanliss, and W. T. 
Kelley. chief counsel for the Federal Trade Commission, subject to the 
approval of the Commission, may be taken as the facts in this proceed- 
ing and in lieu of testimony in support of the charges stated in the com- 
plaint or in opposition thereto, and that the said Commission may 
proceed upon said statement of facts to make its report, stating its 
findings as to the facts and its conclusion based thereon and enter its 
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order disposing of the proceeding without the presentation of argu- 
ment or the filing of briefs. Thereafter this proceeding regularly 
came on for final hearing before the Commission on said complaint, 
answer and stipulation, said stipulation having been approved, ac- 
cepted and filed, and the Commission having duly considered the same, 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent, Philip Morris & Co. Ltd., Incorporated, 
is a corporation organized and existing under the laws of the State of 
Virginia, and having an office and principal place of business at 119 
Fifth Avenue, in the city and State of New York, and a factory and 
place of business in the city of Richmond in the State of Virginia. 

Par. 2. Respondent is now, and has been for more than 3 years last 
past, engaged in the business of manufacturing, distributing, and sell- 
ing cigarettes of various names or brands, among which are “Philip 
Morris,” “English Ovals,” “Player’s Navy Cut,” and “Marlboro,” and 
cther tobacco products. 

Respondent causes, and has caused, its said cigarettes and other prod- 
ucts, when sold, to be transported from its said places of business in 
the States of New York and Virginia to purchasers thereof located in 
various States of the United States, other than the States of New York 
and Virginia, and in the District of Columbia. Respondent main- 
tains, and since its organization in 1919 has maintained, a course of 
trade mn cigarettes and tobacco products in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia, 

Par. 8. In the course and conduct of its business and to influence the 
purchase of its cigarettes, respondent causes to be placed upon the con- 
tainers of said cigarettes, as set forth and described below, certain 
printed matter and depictions. 

Upon the “Philip Morris” container appear the words and depiction 
set forth and described below: 

Established over 80 years 
Philip Morris & Co., Ltd., 
Incorporated 

The words last quoted, except the word “Incorporated”, are arranged 
in an are, conspicuously placed and printed in heavy black type, the 
capital letters being approximately six thirty-seconds of an inch in 
height, the smaller letters in the abreviations approximately three 
thirty-seconds of an inch in height, and the remaining letters approxi- 
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mately five thirty-seconds of an inch. The word “Incorporated” is 
printed across a chord of the arc in letters approximately one ae 


| second of an inch in height in a light black type. 


A depiction of a heraldic device or design, placed in the approximate 
center, which closely resembles the British Royal Arms. To the left 
and right of the device appear respectively the words “Special” and 
“Selection,” the capital letters being approximately one sixteenth of 
an inch and the other approximately one thirty-second of an inch in 
height. 

Immediately below this depiction appear the words “London, W.” 
and “English Blend,” the first in capital letters approximately one- 
sixteenth of an inch and the others approximately one thirty-second of 
an inch in height, and the second in conspicuous capital letters of 
white. 

Upon the “English Ovals” container appear the words and depiction 
set forth and described below: 

English Ovals 

Philip Morris & Co. Ltd. 

Incorporated. 
The words last quoted above, except for the word “Incorporated,” are 
lettered with capitals approximately three-sixteenth inch in height, 
smaller letters in the abbreviations approximately one-sixteenth inch 
in height, and the remainder approximately one-fourth inch in height. 
The lettering of “Incorporated” is minute. 

A depiction of a heraldic device or design, conspicuously placed, 
which closely resembles the British Royal Arms. To the left and right 
of the device appear respectively the words “By Special” and “A ppoint- 
ment,” or “Special” and “Selection,” the capital letters being shghtly 
over one-sixteenth inch in height and the smaller letters slightly less 
than one-sixteenth inch in height. 

Immediately below the depiction appears “London, W.” in letters 
approximately three thirty-second inch in height. 

The following also appear upon the container : 

FACTORIES 


London, Cairo, Hamilton, Canada, 
Richmond, Va. 


Agents and Depots all over the world 
Philip Morris & Co., Ltd., Inc., 
"New York, U. S. A. 
Upon the “Marlboro” container appears a depiction of a heraldic 
device or design, prominently displayed, which closely resembles the 
British Royal Arms. 


322695™—41—voL. 32-19 
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Upon the “Player’s Navy Cut” container appear the words and 
depiction set forth and described below: 

Upon the front a marine scene upon which is superimposed a life 
ring bearing conspicuously the words “Player’s Navy Cut.” In the 
center of the ring is a depiction of the head and shoulders of a bearded 
sailor in a uniform which, so far as it is shown, is such as was once used 
in the British Royal Navy. 

Upon the back a depiction of a pretentious edifice identified “Nott” 
Castle,” and the words: 

Hstablished by 
John Player & Sons, 
England 

Par. 4. Cigarettes known as “Player’s Navy Cut,” manufactured in 
England, are generally and largely sold throughout the British Isles 
and in comparatively small quantities in the United States; “Player’s” 
cigarettes of Canadian manufacture are sold in the Dominion of 
Canada. The labels on the packages in which they are contained and 
sold are in many respects identical with, in others substantially similar 
to, and asa whole are close simulations of, those in which the “Player’s 
Navy Cut” cigarettes of American manufacture distributed by re- 
spondent are offered and sold. The Canadian “Player’s” are not sold 
in the United States. The English “Player’s” are sold in the United 
States only in tins containing 50 cigarettes or more, whereas 
respondent’s “Player’s” are sold in cardboard packages containing 
20 cigarettes. 

Par. 5. Many persons have purchased respondent’s said cigarettes 
by reason of their belief, induced by the legends, statements, and de- 
pictions hereinabove set forth, that respondent has been established 
over 80 years; that it is an English corporation; that it holds a war- 
rant entitling it to display the British Royal Arms; that it operates 
factories in London, Egypt, Hamilton, Canada, and Richmond, Va.; 
that it maintains warehouses all over the world; that its “Philip 
Morris,” “English Ovals,” “Marlboro,” and “Player’s Navy Cut” ciga- 
rettes are manufactured in England, and that the last named are the 
same cigarettes as those generally and widely sold under that name 
in England. 

Par. 6. As early as 1846, one Philip Morris conducted, in London, 
England, a business in the manufacture, sale, and export of tobacco 
products. After his death im or about 1873, his widow and his brother 
Leopold conducted the business as a partnership until 1880, when 
Leopold acquired the widow’s interest. The business was incorporated 
by Leopold in 1888 under the name of Philip Morris & Co., Ltd. In 
1894, the business was transferred to a new corporation of the same 
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name and one William Curtis Thomson, who had previously been 
connected with the enterprise, became the dominating influence in it. 

The business was reincorporated under the same name in 1920, and 
continued to be dominated by the Thomson interests until 1937. 

The different English companies exported cigarettes to the United 
States, the first importation being not later than 1872, through an 
exclusive sales agency, Eckmeyer and Co. 

In 1902, a New York corporation, Philip Morris & Co., Ltd.. was 
erganized, the Eckmeyer interests and the English interests each 
owning or controlling half of the capital stock. This company con- 
tinued to import English made “Philip Morris” cigarettes until 1932, 
and also began and continued the manufacture of cigarettes in the 
United States. To this company the English company assigned its 
business, labels, trade-marks, and good will in the United States and 
its colonies. 

In 1907, another New York corporation, also called Philip Morris 
& Co., Ltd., was organized, which acquired all the assets of the prede- 
cessor company. All of its stock was owned by the English company 
and the Thomson interests, and the bonds by the Eckmeyer interests. 
Mr. Thomson was president of this new company, dominated its 
policies and spent much time in New York attending to its business. 

In 1919, the respondent, a Virginia corporation, was organized. It 
acquired all the assets of the New York corporation except cash and 
marketable securities, and the New York corporation went out of 
business. | 

In 1937, respondent, through a wholly owned English subsidiary, 
Philip Morris & Company, Limited, acquired the entire business of the 
then existing English company except for cash and marketable securi- 
ties, which it has since conducted. 

Upon these facts, although a number of corporate entities have in- 
tervened between the original founder and the respondent, there has 
been so unbroken a continuity in the commercial life of the enterprise 
that the Commission cannot find respondent’s use of the phrase “Es- 
tablished over 80 years” to be without justification. 

Par. 7. The belief by purchasers of respondent’s cigarettes that 
respondent is an English corporation is attributable in part to the 
substantially greater prominence given to the abbreviation “Ltd.” in 
its corporate name as set forth on certain of respondent’s labels, as 
compared to that given to the word “Incorporated” or its abbrevia- 
tion, “Inc.,” which is also a part of the corporate name. The effect 
of this underemphasis is enhanced by the use of a device resembling 
the British Royal Arms and expressions such as “English Blend,” 
“English Ovals,” “London, W” and “By Special Appointment.” 
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The Commission therefore finds that such underemphasis of “In- 
corporated” or “Ine.” has the tendency and capacity to induce the belief 
that respondent is an English corporation, although in fact it is 
organized under the laws of the State of Virginia. 

Par. 8. The Commission also finds that the use on packages con- 
taining the respondent’s “Philip Morris,” “English Ovals,” and “Marl- 
boro” cigarettes of a depiction bearing a close resemblance to the 
British Royal Arms, has the capacity and tendency to induce the belief 
that the respondent holds a royal warrant entitling it to display those 
arms, when it is accompanied, as here, by other things indicative of 
English origin or of an English manufacturer. The use of such a 
depiction has the capacity and tendency to engender the belief that 
cigarettes contained in the packages upon which it appears are of Eng- 
lish manufacture as does the use of the expression “By Special Ap- 
pointment” when used in connection therewith. 

In fact, the cigarettes are not of English manufacture, nor does re- 
spondent hold a warrant entitling it to display the British Royal 
Arms. All of the various brands of cigarettes involved in this pro- 
ceeding are manufactured in the United States. 

Par. 9. Respondent does not operate factories either in Hamilton, 
Canada or in Cairo, Egypt, as represented. Through its wholly 
owned subsidiary, Philip Morris & Co., Limited, it manufactures 
cigarettes in England, but such cigarettes are not sold in the United 
States. Respondent does not, as it has claimed, maintain warehouses 
all over the world. 

Par. 10. Respondent’s, “English Ovals,” cigarettes are made in an 
oval shape. At the time this brand was put on the American market, 
the oval shape was, and still is, in England, the usual shape for the 
better or more expensive cigarettes. 

Respondent’s, “Philip Morris,” one of the so-called “popular price” 
brands of cigarettes, described as “English Blend,” contains, among 
other tobaccos, one known as Latakia, a mild tobacco grown in Syria 
and having a peculiar and distinctive aroma. These cigarettes con- 
tain this tobacco in a quantity sufficient to be significant in the finished 
product. It is generally favored as a component of pipe smoking 
mixtures in England and is much used by English manufacturers of 
such mixtures. It is not used to any appreciable extent by other 
American manufacturers in their popular priced cigarettes. 

Both brands are manufactured by respondent at Richmond, Va. 

The Commission finds that the use of the expressions “English | 
Ovals” and “English Blend” in the absence of an explicit and equally 
conspicuous disclosure of the actual country of manufacture, has the 
capacity and tendency to engender the belief that the cigarettes so 
designated or described are of English manufacture. 


PHILIP MORRIS & CO., LTD., INC. 289 
278 Findings 


The Commission further finds that the use of the expression “Lon- 
don, W” has the capacity and tendency to engender the belief that 
the cigarettes contained in packages upon which it appears are of 
English manufacture. In fact, respondent has no connection with 
the “London, W”, district of the city of London, England, except that 
its wholly owned English subsidiary has a place of business there. 
In consequence the Commission finds that the use of this expression 
in the manner indicated herein is wholly without justification in fact. 

Par. 11. The package in which respondent’s American made “Play- 
er’s Navy Cut” cigarettes are sold closely resembles that in which ciga- 
rettes of the same name of English manufacture as widely sold in 
England and to an extent in the United States. 

Respondent’s, “Player’s Navy Cut,” cigarettes are manufactured for 
it by The American Tobacco Co. in the United States. In September 
1901, Imperial Tobacco Co. of Great Britain and Ireland was organ- 
ized through a combination of a large number of English companies 
manufacturing and distributing tobacco products, among them John 
Player & Sons. At that time Imperial Tobacco Co. of Great Britain 
and Ireland acquired the name “Player’s Navy Cut.” In September 
1902, Imperial Tobacco Co. of Great Britain and Ireland entered into 
an agreement with The American Tobacco Co. providing, among other 
things, that Imperial Tobacco Co. transferred all of its brands for use 
in the United States to The American Tobacco Co., which was to have 
the sole right to manufacture and distribute “Player’s Navy Cut” 
cigarettes in the United States. 

On July 7, 1922, the American Tobacco Co. conveyed a number of 
trade-marks and trade names, including those containing the word 
“Player’s,” to Philip Morris-International Corporation. On June 21, 
1926, Philip Morris-International Corporation reconveyed all of the 
brands covered by the agreement of July 7, 1922, and immediately 
thereafter The American Tobacco Co. reconveyed brands containing 
the word “Player’s” to Philip Morris-International Corporation, the 
latter agreeing that such cigarettes should be manufactured for it by 
The American Tobacco Co. as long as the latter desired to make such 
cigarettes. At this time Philip Morris-International Corporation was 
a wholly owned subsidiary of respondent, and, upon the dissolution 
of Philip Morris-International Corporation on June 30, 1926, its 
brands and trade-marks, including those of which the word “Player’s” 
formed a part, were assigned to respondent. 

‘ The labels on the packages in which respondent sells its American- 
made “Player’s Navy Cut” cigarettes closely resemble the labels 
upon the packages in which “Player’s Navy Cut” cigarettes manu- 
factured in England and the Dominion of Canada are sold. 
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The American Tobacco Co. purchases from Imperial Tobacco Co. 
of Great Britain and Ireland a number of “Player’s Navy Cut” 
cigarettes of English manufacture, which it sells to respondent, and 
which in turn respondent distributes. These, however, are not 
imported in cardboard packs resembling those in which respondent 
distributes its “Player’s Navy Cut” cigarettes of American manu- 
facture, but are in tins of 50 or more. No American-made “Player’s” 
are sold in tins. No Canadian-made “Player’s” are sold in the United 
States. 

The “Player’s” made in the United States are made according to 
the same formula as those of English origin, have the same charac- 
teristics, and to the ordinary consumer are indistinguishable. There 
is no American preference for cigarettes manufactured by the origi- 
nal John Player or his successors, and such preference as exists in 
the United States for the English-made “Player’s” is due to their 
English origin. 

We find that the use of the package described herein for respondent’s 
American-made “Player’s Navy Cut” cigarettes has the capacity and 
tendency to engender the belief that such cigarettes are of English 
manufacture, in the absence of an explicit and conspicuous disclosure 
of the actual country of manufacture. 

Par. 12. There is a preference on the part of a portion of the pur- 
chasing public for goods and articles which are manufactured in 
foreign countries and imported into the United States. This is par- 
ticularly true with respect to goods and articles upon which are dis- 
played the British Royal Arms, the use of which is well known to 
many members of the purchasing public to mean that the manufacturer 
thereof holds a warrant entitling him to display the said arms and 
that the possession of such a warrant indicates that the holder has 
chjoyed the patronage of the British Royal Family or a member 
thereof. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent and a stipulation as to the facts entered into between 
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respondent herein and W. T. Kelley, chief counsel for the Commis- 
sion, which provides, among other things, that without further evi- 
dence or other intervening procedure the Commission may issue and 
serve upon the respondent herein findings as to the facts and con- 
clusion based thereon and an order disposing of the proceeding, and 
the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Philip Morris & Co. Ltd., In- 
corporated, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection 
with the offering for sale, sale and distribution of its cigarettes in 
commerce, aS commerce is defined in the Federal Trade Commission 
Act, do f cone ith cease and desist from: 

1. Using the phrase “London, W” or any other words or phra ases 
of similar import in connection wake the advertising or packaging of 
any cigarettes which were in fact manufactured in any place other 
than England. 

2. Using the word “English” or other words of similar import 
to in any way refer to the shape or blend of any cigarettes which 
were in fact manufactured in any place other than England, unless 
in immediate connection therewith the place of manufacture is clearly 
and conspicuously set forth. 

3. Using any depiction of the British Royal Arms or any simula- 
tion thereof or the words “Special Appointment” or “By special 
appointment.” 

4. Using the word “Limited” or its abbreviation “Ltd.” as part 
of its corporate name, or in any other manner, unless the word “In- 
corporated” or its abbreviation “Inc.” appears in letters of the same 
size and boldness as do “Limited” or “Ltd.” 

5. Representing that respondent operates factories or warehouses 
in London, England, Cairo, Egypt, or Hamilton, Canada, or in 
any other place in which it does not operate such factories or ware- 
houses. 

6. Using the name “Player’s Navy Cut” as a designation of any 
cigarette not manufactured in England, unless in immediate con- 
nection with such name the country of manufacture of said cigarettes 
is set forth in letters of the same size or conspicuousness as is the 
trade name “Player’s Navy Cut.” 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order file with the Commission a report 
in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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In THE Marrer oF 


DAVID H. FULTON, DOING BUSINESS AS VENDOL 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3895. Complaint, Sept. 16, 1939—Decision, Dec. 31, 1940 


Where an individual engaged in interstate sale and distribution of his “Vendol” 
medicinal preparation for constipation and related conditions; in advertise- 
ments thereof which he disseminated and caused to be disseminated through 
the mails, through newspapers and periodicals of general circulation, and 
through circulars and other printed or written matter which were distributed 
in commerce in the various States, and through radio broadcasts of extra- 
state audience, and through pamphlets, booklets, and advertising copy setting 
forth testimonial letters, and which advertisements were intended and likely 
to induce purchase of his said product— 

(a) Represented that said “Vendol’ was a remedy or cure and effeetive treat- 
ment for constipation, stomach disorders, liver ailments, muscle, joint and 
body pains, rheumatism, headaches, dizziness, exceSs acidity, gas, cramps, 
indigestion, skin disorders, bad breath, palpitation, bloating, stiffness, and 
declining health; and in all cases brought relief to sufferers from constipa- 
tion, stomach and liver disorders, pains in muscles and back, headache and 
rheumatism ; 

Facts being that it was not a remedy or cure for the diseases or conditions 
of which stomach disorders and other ailments and conditions above set 
forth are symptoms, and had no therapeutic value in treatment of such 
symptoms or conditions in excess of that afforded by a laxative with mild 
diuretic and slightly antiacid effect, and, while it might give temporary 
relief from constipation and from stomach and liver disorders, muscular 
and back pains and headaches, when such conditions were definitely 
due to constipation or need of a diuretic, it did not in all cases bring 
relief to sufferers from constipation and various other disorders and ail- 
ments above enumerated ; 

(0) Represented that it assured good digestion and enabled one to eat all kinds 
of food without fear of acid indigestion and prevented acidity, gas, cramps, 
burning stomach, and constipation and was a tonic and beneficial in toning 
system, and soothed nerves and relieved and ended sleeplessness or insomnia 
and strengthened stomach and digestive organs, was an appetizer and in- 
creased strength and energy, promoted, new vigor and made one seem years 
younger ; 

Facts being it would not accomplish various results claimed for it as above 
set forth, was not a tonic, did not beneficially affect nervousness or relieve 
sleeplessness, strengthen stomach or digestive organs or promote vigor and 
make one appear younger, and had little value in stimulating appetite and 
was not an appetizer ; 

(c) Represented that it would overcome or cure irregularity and that constipa- 
tion or irregularity of the bowels is the cause of indigestion, skin disorders, 
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gas, dizzy spells; acidity, headaches, heartburn, sleeplessness, dyspepsia, 
heart fluttering, and liver ailments and other similar conditions, and that 
the majority of common aches, pains, and disorders are due entirely to 
constipation, and that need for a diuretic is responsible for back, joint, 
muscular back pains, and stiffness ; 

Facts being constipation is not usually or generally cause of indigestion and 
other ailments or conditions set forth and of common aches and pains and 
other similar conditions, and said ‘‘Vendol” had no therapeutic value in treat- 
ment of backaches, joint, muscular, or other pains or stiffness in excess of 
that afforded by a mild diuretic in those cases in which such conditions are 
symptoms of those kidney disorders which respond to such a diuretic, and 
symptoms aforesaid are often indicative of other disorders which will not 
respond thereto; and 

(ad) Represented that said “Vendol”’ would relieve numerous symptoms which 
he listed in various advertisements, and disorders and ailments of which 
such symptoms were indicative, through such typical advertisements dis- 
seminated by him, as “Relieves many troubles such as dizziness, headaches, 
spots before the eyes, coated tongue, foul breath, cramps, poor digestion, 
heartburn, dyspepsia, shortness of breath, heart flutterings, heavy feeling 
in the pit of the stomach, lump in the throat, nervousness, poor sleep— 
when due to constipation,’ with tendency and capacity to cause erroneous 
belief that said product would relieve various symptoms above enumerated 
with exception of last, irrespective of whether or not due to constipation ; 

Facts being preparation in question would have no therapeutic value with respect 
to relieving any such symptoms, or disorders with which they were connected, 
except when due to constipation, which is often not the case: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. J. W. Brookfield, Jr. for the Commission. 
Barton, Wilmer, Bramble, Addison & Semans, of Baltimore, Md., 
for respondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that David H. Fulton, 
an individual, trading as Vendol Co., hereinafter referred to as 
respondent, has violated the provisions of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParacrarH 1. Respondent, David H. Fulton, is an individual doing 
business under the trade name of the Vendol Co., with his principal 
office and place of business located at 1 West Biddle Street, in the 
city of Baltimore, State of Maryland. — 
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Respondent is now, and for more than 1 year last past, has been 
engaged in the sale and distribution of a certain medicinal prepara- 
tion known as “Vendol” which is offered for sale and sold as a 
treatment for constipation and related conditions. In the course and 
conduct of his business respondent causes said medicinal preparation 
when sold to be transported from his place of business in the State 
of Maryland to the purchasers thereof at their respective locations 
in various states of the United States other than the State of Mary- 
land and in the District of Columbia. Respondent maintains and at 
all times mentioned herein has maintained a course of trade in 
commerce in said preparation among and between the various States 
of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements con- 
cerning his said product, by United States mails, by insertion in 
newspapers and periodicals having a general circulation and also in 
circulars and other printed or written matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States; and by continuities broadcast from radio stations 
which have sufficient power to, and do, convey the programs emanat- 
ing therefrom to listeners located in various States of the United 
States other than the State in which said broadcasts originate and 
by other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of his said 
product; and has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
concerning his said product, by various means, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of his said product in commerce, as commerce is defined 
in the Federal Trade Commission Act. Among and typical of the 
false statements and representations contained in said advertisements, 
disseminated and caused to be disseminated, as aforesaid, are the 
following: 

Vendol has always brought a most needed relief to thousands of persons 
suffering from constipation, stomach troubles and liver ailments as well as 
pains in the back, muscles and joints, rheumatism, headaches, ete. 

Buy a bottle of Vendol, the efficacious remedy that assures good digestion, 
prevents acidity, gas, cramps and burning stomach. Vendol is composed of 12 


different herbs soft alkalines that tonify your system and prevents all these 
ailments. 
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Vendol will aid in strengthening the stomach. Vendol brings calm and peace 
to jumpy nerves. Vendol will make you look better, feel better and you will 
seem years younger. 

Sallow, acned skin often is due to irregularity so you will no doubt be in- 
terested to learn that you can help improve the condition of your skin by | 
getting at the cause of your skin disorders—irregularity. Getting relief from 
these unfortunate ailments is often attained when you try Vendo] through the 
elimination of the poisons that cause skin eruptions. Take Vendol for a while 
and see if your complexion doesn’t improve noticeably. 

Do you ever get out of bed in the morning feeling irritated, in bad humor, 
have headaches, feel dizzy, with your tongue coated and breath bad? If so, 
you need Vendol. It stimulates the appetite so you can enjoy all your favorite 
foods. 

Let Vendol give you the relief you need to overcome irregularity and return 
to normal. 

It acts on the bowels as a laxative and helps clear out, old, foul substances 
that often cause headaches, dizzy spells, skin eruptions, boils and pimples. 
Brings forth gas, relieves gas pains, bloating, and palpitation. It is a mild 
diuretic to the kidneys, relieving backache, pains in muscles, and stiffness. 
Vendol is a splendid appetizer which in turn creates strength and energy, * * * 

You see Vendol works on the true basic prineipal that irregularity is often 
responsible for the aches and pains suffered because of indigestion, gaseousness, 
dizzy spells and super-acidity. 

Vendol activates the function of the intestines * * * strengthens the 
digestive organs * * * and produces a marvelous effect on the kidneys, 
giving you complete elimination without causing pain * * * In taking 
Vendol, you will regain your rosy complexion, and new vigour * * * 

Vendol enables many people to enjoy foods of all kinds, without fear or 
acid indigestion and common aches and pains due to irregularity. 


In addition to the foregoing advertisements the respondent dis- 
seminates false advertisements in the same manner as set out above by 
means of purported testimonial letters which the respondent places 
in pamphlets, booklets and advertising copy and in continuities broad- 
cast from radio stations. Among and typical of the false statements 
and representations disseminated as aforesaid by respondent by use of 
purported testimonial letters in its advertising are the following: 


I was troubled continually with an upset stomach and was always taking some 
kind of a laxative. This made me feel dizzy, caused many sleepless nights and 
made me terribly run down. Vendol proved to be an excellent laxative and 
soon relieved a great deal of my suffering. I now have a good appetite and 
sleep well since my nerves stopped bothering me. 

I have been suffering a long time from terrible aching pains in my arms, 
back and legs. My shoulders ached frequently. So much so that I lost valuable 
sleep and was in misery most of the time. A friend recommended Vendol say- 
ing that it had done a great deal for him. Vendol and the little Vendol laxative 
tablets gave such fine relief from upset stomach and proved to be such a splendid 
diuretic that I am no longer troubled by aches and pains, headaches or nervous- 
ness due to irregularity. 
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For several years my health had been declining and although I tried many 
different ways to restore it, nothing seemed to do much good. I heard about 
Vendol and decided to try it. To my surprise I began to feel better from my 
very first bottle. WVendol and the little Vendol laxative tablets gave truly 
remarkable relief. The terrible dizzy spells, headaches and other spells I used 
to have have now disappeared. My nerves are now calm and sleep comes 
easily. 

My back seemed to ache just about all the time and my right arm was prac- 
tically useless. Also I had to be very careful about what I ate. Vendol and 
the little Vendol tablets worked easily and pleasantly as a laxative and I was 
soon relieved of my distress after taking my first bottle of Vendol. 

I never had a remedy give such marvelous relief from the distress of after 
eating and acid stomach. The first few treatments relieved the cramps and 
bloated feeling and now I can eat anything I desire without fear of the after 
effects. 

I was so dizzy at times that I’d have to hold on to something ‘to steady myself, 
little spots danced before my eyes, my skin was sallow and full of little pimples. 
After Vendol relieved my constipation these troubles all disappeared and I 
feel great now. 

After Vendol relieved my constipation all signs of indigestion, gas, upset 
stomach, headache, biliousness, in fact all my old troubles passed away and I 
actually feel better today than I have in years. 

Par. 8. Through the use of the statements hereinabove set forth 
and others similar thereto not specifically set out herein, all of which 
purport to be descriptive of the remedial, curative or therapeutic prop- 
erties of respondent’s preparation, respondent has represented and 
does now represent, directly and indirectly, that his preparation “Ven- 
dol”: (a) is a remedy or cure and an effective treatment for consti- 
pation, stomach disorders, liver ailments, muscle, joint and body pains, 
rheumatism, headaches, dizziness, excess acidity, gas, cramps, indi- 
gestion, skin disorders, bad breath, palpitation, bloating, stiffness and 
declining health; (6) in all cases brings relief to sufferers from con- 
stipation, stomach and liver disorders, pains in muscles and back, head- 
ache and rheumatism; (¢) assures good digestion and enables one to 
eat. all kinds of food without fear of acid indigestion; (d) prevents 
acidity, gas cramps, burning stomach and constipation; (e) is a 
tomie and benefits and tones the system; (/) soothes the nerves and 
relieves and ends sleeplessness and insomnia; (g) strengthens the stom- 
ach and digestive organs; (/) is an appetizer and stimulates the appe- 
tite and increases strength and energy and promotes new vigor and 
makes one seem years younger ; (7) will overcome or cure “irregularity” ; 
and 

That constipation or “irregularity” is the cause of indigestion, skin 
disorders, gas, dizzy spells, acidity, headaches, heartburn, sleepless- 
ness, dyspepsia, heart fluttering, liver ailments and other similar con- 
ditions, and 
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That the need for a diuretic is responsible for back, joint, muscular, 

and other pains and stiffness and 
That a majority of common aches, pains, and disorders are due 
entirely to constipation. 

The aforesaid representations and claims, used and disseminated 
by the respondent as hereinabove described, are grossly exaggerated, 
misleading and untrue. In truth and in fact Vendol is not a remedy 
or cure, or an effective treatment for constipation, stomach disorders, 
liver ailments, muscle, joint and body pains, rheumatism, headaches, 
dizziness, excess acidity, gas, cramps, indigestion, skin disorders, bad 
breath, palpitation, bloating, stiffness, or declining health. It does 
not in all cases bring relief to sufferers from constipation, stomach and 
liver disorders, muscular and back pains, headaches, nor rheumatism. 
Its use does not assure or insure good digestion or enable one to eat all 
kinds of food and be free from acid indigestion. It does not prevent 
acidity, gas, cramps, burning stomach or constipation. It is not a 
tonic. It does not generally soothe the nerves or relieve sleepless- 
ness and insomnia. It does not strengthen the stomach and digestive 
organs and its use does not promote new vigor or make one appear 
younger. It is not an appetizer and it does not stimulate the appe- 
tite. It will not overcome or correct “irregularity.” Constipation 
is not generally or usually the cause of indigestion, skin disorders, 
gas, dizzy spells, acidity, headaches, heartburn, sleeplessness, dyspep- 
sia, heart fluttering, liver ailments and other similar conditions and 
the need for a diuretic is not generally responsible for back aches, 
joint, muscular and other pains or stiffness. Constipation is not gen- 
erally or in a majority of cases the direct cause of common aches 
and pains. 

In truth and in fact the therapeutic properties of Vendol are 
limited to that of a laxative with mild diuretic and antiacid effects. 

Par. 4. In certain of his advertising the respondent lists symptoms 
which are attributable to various diseases with the representation 
that his said preparation will relieve or cure such symptoms if due 
to constipation. By this means the respondent represents that his 
said preparation is an effective treatment for various disorders which 
ure not in fact related to or connected with constipation and upon 
which respondent’s preparation will have no curative or therapeutic 
effect. Typical of this practice is the use of the following statement 
by the respondent in his advertising: 

Relieves many troubles such as dizziness, headaches, spots before the eyes, 


coated tongue, foul breath, cramps, poor digestion, heartburn, dyspepsia, short- 
ness of breath, heart flutterings, heavy feeling in the pit of the stomach, 
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jump in the throat, nervousness, poor sleep—when due to constipation. Vendol 
is a mild diuretic to the kidneys and a wonderful appetizer. 

Par. 5. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements dis- 
seminated as aforesaid with respect to said medicinal preparation 
has had and now has the capacity and tendency to and does mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such false statements, representa- 
tions and advertisements are true, and that said preparation is a 
cure or remedy for various disorders for which it has little or no 
therapeutic value, and induces, or is likely to induce, directly or 
indirectly, the purchase by the public, of respondent’s medicinal 
preparation containing drugs. 

Par. 6. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FInpINGs AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Fedéral Trade Commission, on September 16, 1939, issued its 
complaint against respondent and caused such complaint to be served 
as required by law, charging respondent with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of the said act. On October 4, 1939, respondent filed its answer in 
this proceeding. Thereafter, a stipulation was entered into whereby 
it was stipulated and agreed that a statement of facts signed and 
executed by the respondent and its counsel, Williara R. Semans, and 
W. T. Kelley, chief counsel for the Federal Trade Commission, subject 
to the approval of the Commission, may be taken as the facts in this 
proceeding and in lieu of testimony in support of the charges stated 
im the complaint, or in opposition thereto, and that the said Commis- 
sion may proceed upon said statement of facts to make its report, 
stating its findings as to the facts and its conclusion based thereon and 
enter its order disposing of the proceeding without the presentation of 
argument or the filing of briefs. Thereafter, this proceeding regu- 
larly came on for final hearing before the Commission on said 
complaint, answer and stipulation. Said stipulation having been 
approved, accepted and filed, and the Commission having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes its 
findings as to the facts and its conclusion drawn therefrom. 


: 
' 
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ParacraPH 1. Respondent, David H. Fulton, is an individual doing 
business under the trade name of the Vendol Co., with his principal 
office and place of business located at 1 West Biddle Street, in the city 
of Baltimore, State of Maryland. 

Respondent is now, and for more than 1 year last past has been, 
engaged in the sale and distribution of a certain medicinal preparation 
known as “Vendol,” constituting a drug, or containing drugs, as de- 
fined in the Federal Trade Commission Act, which is offered for sale 
and sold as a treatment for constipation and related conditions. In 
the course and conduct of his business respondent causes said medici- 
nal preparation, when sold, to be transported from his place of 
business in the State of Maryland to the purchasers thereof at their 
respective locations in various States of the United States other than 
the State of Maryland and in the District of Columbia. Respondent 
maintains and at all times mentioned herein has maintained a course 
of trade in commerce in said preparation among and between the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business, the 

respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
concerning his said product, by United States mails, by insertion in 
newspapers and periodicals having a general circulation and also in 
circulars and other printed or written matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States; and by continuities broadcast from radio stations which 
have sufficient power to, and do, convey the programs emanating 
therefrom to listeners located in various States of the United States 
other than the State in which said broadcasts originate and by other 
means in commerce, as commerce is defined in the Federal Trade Com- 
mission Act, for the purpose of inducing, and which are likely to 
induce, directly or indirectly, the purchase of his said product; and 
has disseminated and is now disseminating, and has caused and is 
now causing the dissemination of, false advertisements concerning 
his said product, by various means, for the purpose of inducing, and. 
which are likely to induce, directly or indirectly, the purchase of his 
said product in commerce, as commerce is defined in the Federal Trade 
Commission Act. Among and typical of the false statements and 
representations contained in said advertisements, disseminated and 
caused to be disseminated, as aforesaid, are the following: 
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Vendol has always brought a most needed relief to thousands of persons suffer- 
ing from constipation, stomach troubles and liver ailments as well as pains in the 
back, muscles and joints, rheumatism, headaches, ete. 

Buy a bottle of Vendol, the efficacious remedy that assures good digestion, 
prevents acidity, gas, cramps, and burning stomach. Vendol is composed of 12 
different herbs soft alkalines that tonify your system and prevents all these 
ailments. 

Vendol will aid in strengthening the stomach. Vendol brings calm and peace to 
jumpy nerves. Vendol will make you look better, feel better and you will seem 
vears younger. 

Sallow, acned skin often is due to irregularity so you will no doubt be interested 
to learn that you can help improve the condition of your skin by getting at the 
cause of your skin disorders—irregularity. Getting relief from these unfortunate 
ailments is often attained when you try Vendol through the elimination of the 
poisons that cause skin eruptions. Take Vendol for a while and see if your 
complexion doesn’t improve noticeably. 

Do you ever get out of bed in the morning feeling irritated, in bad humor, have 
headaches, feel dizzy, with your tongue coated and breath bad? If so, you need 
Vendol. It stimulates the appetite so you can enjoy all your favorite foods. 

Let Vendol give you the relief you need to overcome irregularity and return to 
normal, 

It acts on the bowels aS a laxative and helps clear out, old, foul substances 
that often cause headaches, dizzy spells, skin eruptions, boils and pimples. Brings 
forth gas, relieves gas pains, bloating, and palpitation. It is a mild diuretic to 
the kidneys, relieving backache, pains in muscles, and stiffness. Vendol is a 
splendid appetizer which in turn creates strength and energy, * * * 

You see, Vendol works on the true basic principal that irregularity is often 
responsible for the aches and pains suffered because of indigestion, gaseousness, 
dizzy spells and superacidity. 

Vendol activates the function of the intestines * * * strengthens the di- 
gestive organs * * * and produces a marvelous effect on the kidneys, giving 
you complete elimination without causing pain * * * In taking Vendol, you 
will regain your rosy complexion, and new vigour * * * 

Vendol enables many people to enjoy foods of all kinds, without fear of acid 
indigestion and common aches and pains due to irregularity. 


In the course of his business, respondent has similarly disseminated 
a circular entitled “How Are You Feeling?,” containing the following 
statement : 

It acts on the bowels as a laxative and helps clear out old foul substances 
that often cause headaches, dizzy spells, skin eruptions, boils and pimples. 
Brings forth gas, relieves gas pains, bloating and palpitation. It is a mild 
diuretic to the kidneys, relieving backaches, pains in muscles, and stiffness. 
Vendol is a splendid appetizer which in turn creates strength and energy. 

The publication of this circular was discontinued December 21, 1938. 

In addition to the foregoing advertisements the respondent dis- 
seminates false advertisements in the same manner as set out above 
by means of testimonial letters which the respondent places in 
pamphlets, booklets and advertising copy and in continuities broad- 
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cast from radio stations. Among and typical of the false statements 
and representations disseminated as aforesaid by respondent by use 
of testimonial letters in its advertising are the following: 


I was troubled continually with an upset stomach and was always taking 
some kind of a laxative. This made me feel dizzy, caused many sleepless 
nights and made me terribly run down. Vendol proved to be an excellent 
laxative and soon relieved a great deal of my suffering. I now have a good 
appetite and sleep well since my nerves stopped bothering me. 

I have been suffering a long time from terrible aching pains in my arms, 
back and legs. My shoulders ached frequently. So much so that I lost 
valuable sleep and was in misery most of the time. A friend recommended 
Vendol saying that it had done a great deal for him. Vendol and the little 
Vendol laxative tablets gave such fine relief from upset stomach and proved 
to be such a splendid diuretic that I am no longer troubled by aches and pains, 
headaches or nervousness due to irregularity. 

For several years my health had been declining and although I tried many 
different ways to restore it, nothing seemed to do much good. I heard about 
Vendol and decided to try it. To my surprise I began to feel better from my 
very first bottle. Vendol and the little Vendol laxative tablets gave truly 
remarkable relief. The terrible dizzy spells, headaches and other spells I 
used to have have now disappeared. My nerves are now calm and sleep comes 
easily. 

My back seemed to ache just about all the time and my right arm was 
practically useless. Also I had to be very careful about what I ate. Vendol 
and the little Vendol tablets worked easily and pleasantly as a laxative and 
I was soon relieved of my distress after taking my first bottle of Vendol. 

I never had a remedy give such marvelous relief from the distress of after 
eating and acid stomach. The first few treatments relieved the cramps and 
bloated feeling and now I can eat anything I desire without fear of the after 
effects. 

I was so dizzy at times that I’d have to hold on to something to steady 
myself, little spots danced before my eyes, my Skin was sallow and full of 
little pimples. After Vendol relieved my constipation these troubles all dis- 
appeared and I feel great now. 

After Vendol relieved my constipation all signs of indigestion, gas, upset 
stomach, headache, biliousness, in fact all my old troubles passed away and 
I actually feel better today than I have in years. 

Par. 3. The statements set forth in paragraph 2 hereof and others 
similar thereto not specifically set out herein, are intended to be 
descriptive of the remedial, curative, or therapeutic properties of 
respondent’s preparation, and by the use of such statements the 
respondent represents, directly and indirectly, that respondent’s 
preparation “Vendol”: (a) is a remedy or cure and an effective 
treatment for constipation, stomach disorders, liver ailments, muscle, 
joint and body pains, rheumatism, headaches, dizziness, excess acidity, 
gas, cramps, indigestion, skin disorders, bad breath, palpitation, bloat- 
ing, stiffness, and declining health; (6) in all cases brings relief to 
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sufferers from constipation, stomach and liver disorders, pains in 
muscles and back, headache and rheumatism; (¢) assures good diges- 
tion and enables one to eat all kinds of food without fear of acid 
indigestion; (d) prevents acidity, gas, cramps, burning stomach and 
constipation; (e) is a tonic and benefits and tones the system; (/) 
soothes the nerves and relieves and ends sleeplessness and insomnia; 
(gq) strengthens the stomach and digestive organs; (A) is an appe- 
tizer and stimulates the appetite and increases strength and energy 
and promotes new vigor and makes one seem years younger; (7) will 
overcome or cure “irregularity” of the bowels; and 

That constipation or “irregularity” of the bowels is the cause of 
indigestion, skin disorders, gas, dizzy spells, acidity, headaches, heart- 
burn, sleeplessness, dyspepsia, heart fluttering, liver ailments and 
other similar conditions, and 

That the need for a diuretic is responsible for back, joint, muscular 
and other pains and stiffness, and 

That a majority of common aches, pains, and disorders are due 
entirely to constipation. 

All of the advertising representations set out in paragraph 2 
hereof which were broadcast from radio stations are excerpts from 
more detailed statements furnished by the respondent to the various 
broadcasting stations and are misleading with reference to the 
remedial and therapeutic properties of respondent’s medicinal 
preparation. 

Par. 4. In truth and in fact Vendol is not a remedy or cure 
for the diseases or conditions of which stomach disorders, liver ail- 
ments, muscular pain and body pain, rheumatism, headaches, dizzi- 
ness, excess acidity, gas, cramps, indigestion, skin disorders, bad 
breath, palpitation, bloating, stiffness or declining health are symp- 
toms and it has no therapeutic value in the treatment of such 
symptoms or conditions in excess of that afforded by a laxative with 
mild diuretic and slightly antiacid effects. Vendol does not in all 
cases bring relief to sufferers from constipation, stomach and liver 
disorders, muscular and back pains, headaches and rheumatism al- 
though it may give temporary relief from constipation and may 
give temporary relief from stomach and liver disorders, muscular 
and back pains and headaches when such conditions are definitely 
due to constipation or the need of a diuretic. Its use does not 
assure or insure good digestion or enable one to eat all kinds of 
food and be free from acid indigestion. It does not prevent acidity, 
gas, cramps or burning stomach. It is not a tenic and does not 
beneficially affect the nerves or relieve sleeplessness or insomnia 
and does not strengthen the stomach or digestive organs and does 
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not promote vigor or make one appear younger. It is not an 
appetizer and has little value in stimulating the appetite. 

Constipation is not generally or usually the cause of indigestion, 
skin disorders, gas, headaches, “heartburn,” sleeplessness, dyspepsia, 
heart fluttering, common aches and pains or other similar conditions. 

Vendol has no therapeutic value in the treatment of backaches, 
joint, muscular, and other pains or stiffness in excess of that afforded 
by a mild diuretic when such conditions are symptoms of those 
kidney disorders which respond to a mild diuretic, and such symp- 
toms are often indicative of other disorders which will not respond 
to a mild diuretic. 

Par. 5. The respondent in various advertisements lists numerous 
symptoms with the representation that the preparation Vendol will 
relieve such symptoms and the disorders and ailments of which they 
are indicative. Typical of such advertisements disseminated by the 
respondent is the following: 

Relieves many troubles such as dizziness, headaches, spots before the eyes, 
coated tongue, foul breath, cramps, poor digestion, heartburn, dyspepsia, 


shortness of breath, heart flutterings, heavy feeling in the pit of the stomach, 
lump in the throat, nervousness, poor sleep—when due to constipation. 


The use of advertisements of this type has the tendency and capacity 
to cause the erroneous belief that respondent’s preparation will 
relieve the symptoms of dizziness, headaches, spots before the eyes, 
coated tongue, foul breath, cramps, poor digestion, heartburn, dys- 
pepsia, shortness of breath, heart flutterings, heavy feeling in the 
pit of the stomach, lump in the throat and nervousness, irrespective 
of whether such symptoms are due to constipation. This is par- 
ticularly true since the qualifying statement “when due to constipa- 
tion” appears in the advertisement in such a manner as to be readily 
identified with only one of the numerous symptoms therein listed. 
Respondent’s preparation will have no therapeutic effect with respect 
to relieving any of these symptoms or the disorders with which they 
are connected except when they are due to constipation, which is 
often not the case. 
CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


304 FEDERAL TRADE COMMISSION DECISIONS 
Order 32RD 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts entered into between the 
respondent herein and W. T. Kelley, chief counsel for the Commis- 
sion, which provides, among other things, that, without further 
evidence and without presentation of argument or filing of briefs, 
the Commission may issue and serve upon the respondent herein 
findings as to the facts and conclusion based thereon and an order 
disposing of the proceeding, and the Commission having made its 
findings as to the facts and conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, David H. Fulton, an individual, 
trading as Vendol Co., or trading under any other name or names, 
his representatives, agents, servants, and employees, acting directly 
or through any corporate or other device, in connection with the 
offering for sale, sale or distribution of his medicinal preparation 
“Vendol,” or any other preparation composed of substantially similar 
ingredients or possessing substantially similar properties, whether 
sold under the same name or any other name, do forthwith cease and 
desist from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or by any means in commerce, 
as “commerce” is defined by the Federal Trade Commission Act, 
which advertisement : 

(a) Represents that said preparation is a cure or remedy for con- 
stipation or constitutes a competent or effective treatment therefor, 
in excess of furnishing temporary relief for such condition. 

(6) Represents that said preparation is a cure or remedy for 
stomach disorders, liver ailments, skin disorders or dyspepsia; or 
that said preparation constitutes a competent or effective treatment 
therefor, in excess of furnishing temporary relief when such condi- 
tions are due to constipation or the need of a mild diuretic. 

(c) Represents that said preparation is a cure or remedy for 
muscular and body pains, rheumatism, headaches, dizziness, excess 
acidity, gas, cramps, indigestion, bad breath, palpitation, bloating, 
stiffness or heart flutterings, or that said preparation is a cure or 
remedy for any disease or malady of which such ailments may be 
symptoms, or that said preparation has any therapeutic value in the 
treatment of such symptoms in excess of the temporary relief from 
such symptoms afforded by a laxative with mild diuretic and slightly 
anti-acids effects. 
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(d) Lists symptoms of diseases or conditions which are not gen- 
erally or usually caused by, or directly associated with, constipation 
im such a manner as to represent either directly or inferentially that 
such symptoms are typical symptoms of constipation or that the 
presence of such symptoms indicates that the sufferer therefrom 
has constipation or is in need of a laxative. 

(é) Lists symptoms of diseases or disorders which may be caused 
by or directly associated with constipation without an additional 
statement that such preparation will be of value in the treatment 
of such symptoms only when they are due to constipation and only 
to the extent of the temporary relief afforded by a laxative, mild 
diuretic and antiacid. 

(f) Represents that the use of said preparation will insure good 
digestion, relieve insomnia, strengthen the stomach or digestive or- 
gans, promote vigor, stimulate the appetite, or make the user appear 
younger. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to 
induce, directly or indirectly, the purchase in commerce as “com- 
inerce” is defined in the Federal Trade Commission Act of said 
preparation, which advertisement contains any of the representations 
prohibited in paragraph 1 hereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
he has comphed with this order. 
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In THE Marrer oF , 


THE AMERICAN CRAYON COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSECTIONS (a) AND (d) OF SECTION 2 OF AN ACT OF CONGRESS AP- 
PROVED OCT. 15, 1914, AS AMENDED BY SECTION 1 OF AN ACT OF CONGRESS 
APPROVED JUNE 19, 1936 


Docket 4142. Complaint, May 24, 1940—Decision, Dec. 31, 1940 


Where a corporation engaged in manufacturing crayons, chalk, paint sets, educa- 
tional supplies, and allied products, and in offering for sale, selling, and 
distributing said products to purchasers in various States, in substantial 
competition with other concerns similarly engaged— 

In selling its products of like grade and quality to all customers at one list 
price, from which those who purchased solely in case lots were allowed 
50 percent trade discount— 

(a) Granted and allowed to certain “multiple discount customers’ who were 
those “receiving discounts over and beyond the regular quantity or schedule 
discounts from one or more manufacturers in a Similar field” and who were 
in active competition with other customers receiving only the aforesaid 
regular trade discount of 50 percent, additional discounts including (1) dis- 
counts ranging from 5 percent to 10 percent over and above aforesaid regular 
trade discount; and (2) varying discounts ranging from 15 percent to 10 per- 
cent plus 10 percent on certain sizes of “Prang” tempera only, over and above 
said regular trade discount ; 

With result that effect of such discriminations in price might be substantially 
to lessen competition in the lines of commerce concerned, to injure com- 
petition with it in the sale of its products, and substantially to injure com- 
petition in the resale of such products with its favored customers who were 
granted and allowed aforesaid discounts over and above the regular 50 
percent trade discount: 

Held, That under the facts and circumstances above set forth, said corporation 
discriminated in price in the sale of its products between different pur- 
chasers in violation of subsection (a) of section 2 of the Clayton Act as 
amended; and 

Where said corporation, engaged as aforesaid— 

(b) Granted to certain “special or promotional distributors,’ over and above 
aforesaid regular trade discount of 50 percent and as compensation for 
carrying warehouse stocks and furnishing promotional and selling services 
and facilities, (1) in some cases additional percentage discounts of 10 per- 
cent; and (2) in another group of cases, additional discounts of 5 percent, 
without making such compensation available on proportionally equal terms 
to their competitors, whose requests to be allowed such compensation for 
furnishing the same services and facilities as those supplied by aforesaid 
favored customers it refused: 

Held, That said corporation granted and allowed compensation to certain of its 
customers for services and facilities without making such payments avail- 
able to all other competing customers on proportionally equal terms in 
violation of subsection (d) of Section 2 of the Clayton Act as amended. 
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Mr. John T. Haslett for the Commission. 
Flynn, Frohman, Buckingham, Py & Kruse, of Sandusky, Ohio, 
for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, has violated 
and is now violating the provisions of subsections (a) and (d) of sec- 
tion 2 of the Clayton Act (U.S. C. title 15, sec. 18), as amended by the 
Robinson-Patman Act approved June 19, 1936, hereby issues its com- 
plaint, stating its charges with respect thereto as follows: 


I 


Charging violation of subsection (a) of section 2 of the Clayton Act 
as amended, the Commission alleges: 

Paracrary 1. Respondent, The American Crayon Co., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Ohio, with its principal office and place of business located 
at Sandusky, Ohio. Said respondent operates and maintains a plant 
at Sandusky, Ohio, and a warehouse at Jersey City, N. J. 

Par. 2. Respondent corporation is now and has been, since June 19, 
1936, engaged in the business of manufacturing, offering for sale, sell- 
ing, and distributing crayons, chalk, paint sets, educational supplies, 
and allied products. Respondent sells and distributes said products 
in commerce between and among the various States of the United States 
and in the District of Columbia, and, as a result of such sales, causes 
said products to be shipped and transported from its places of business 
to the purchasers thereof who are located in the various States of the 
United States other than the States in which respondent’s places of 
business are located. There is, and has been at all times mentioned, a 
continuous course of trade and commerce in the said products across 
State lines between respondent’s factory and warehouse and the pur- 
chasers of said products. Said products are sold and distributed for 
use and resale within the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of its business as aforesaid, re- 
spondent is now, and during all the time herein mentioned has been, 
in substantial competition with other corporations and with individ- 
uals, partnerships and firms engaged in the business of selling and 
distributing crayons, chalk, paint sets, educational supplies, and allied 
products in commerce. 
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Par. 4. In the course and conduct of its business as aforesaid, 
respondent, since June 19, 1936, has been and is now discriminating 
in price between different purchasers by selling its products to some 
of its customers at lower prices than it sells products of like grade 
and quality to other of its customers competitively engaged one with 
the other in the resale of said products within the United States. 
Respondent offers and sells its said products at one list price from 
which customers who purchase in case lots either for use or for resale 
are allowed by the respondent a 50 percent trade discount. ‘To pur- 
chasers among this class of customers, whom the respondent desig- 
nates as “Multiple Discount Customers,” the respondent grants and 
allows additional discounts. To some of such “Multiple Discount 
Customers,” respondent grants and allows discounts over and above 
the regular trade discount of 50 percent off the list price, ranging 
from 5 to 15 percent. To others of such “Multiple Discount Cus- 
tomers” the respondent grants and allows a discount of 10 plus 10 
percent over and above the regular trade discount of 50 percent off 
the list price. 

The “Multiple Discount Customers” of respondent who are granted 
and allowed the discounts over and above the regular trade discount 
of 50 percent off the list price, as aforesaid, are in active competition 
with other customers of respondent who purchase respondent’s prod- 
ucts in case lots and who do not receive any discounts over and above 
the regular trade discount of 50 percent off the list price. 

Par. 5. The effect of the discriminations in price set forth in para- 
graph 4 hereof has been and may be substantially to lessen competi- 
tion in the lines of commerce in which respondent and its said cus- 
tomers are engaged and to injure, destroy, and prevent competition 
with the respondent in the sale and distribution of crayons, chalk, 
paint sets, educational supplies, and allied products, and has been 
and may be substantially to injure, destroy and prevent competition 
in the resale of such products with the favored customers of respond- 
ent who are granted and allow the discounts as aforesaid, over and 
above the regular trade discount of 50 percent off the list price. 

Par. 6. The foregoing acts and practices of said respondent are 
in violation of subsection (a) of section 2 of the Clayton Actas 
amended. 


II 


Charging violation of subsection (d) of section 2 of the Clayton 
Act as amended, the Commission charges: 

ParacrapH 1. Paragraphs 1 to 3, inclusive, of count I hereof, are 
hereby repeated and made a part of this charge as fully and with the 
same effect as though herein again set forth at length. 


: 
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Par. 2. In the course and conduct of its business as aforesaid, 
respondent, since June 19, 1936, has been and is granting compensation 
in the form of percentage discounts or allowances to some of its cus- 
tomers who are selected by the respondent and who are designated 
as “Special or Promotional Distributors.” Such percentage discounts 
cr allowances have been and are granted to favored customers in con- 
sideration for merchandising and selling services furnished in con- 
nection with the sale of respondent’s products. The percentage 
discounts are deducted from the invoice price and are over and above 
the regular trade discount of 50 percent off the list price. The respond- 
ent grants and allows such percentage discounts to its favored cus- 
tomers without making such discounts or allowances available on 
proportionally equal terms to other customers competing with such 
favored customers in the sale and distribution of respondent’s said 
products. 

Such other customers are able and willing to furnish the same 
services and facilities to the respondent as those furnished by its 
customers designated by the respondent as “Special or Promotional 
Distributors.” To these customers who are able and willing to furnish 
the same services or facilities for the respondent as those furnished by 
customers designated as “Special or Promotional Distributors,” the 
respondent has not made available the percentage discounts or allow- 
ances which are granted by the respondent to its “Special or Promo- 
tional Distributors.” Respondent’s customers who are able and willing 
to furnish the same services and facilities as furnished by respondent’s 
“Special or Promotional Distributors” have requested the respondent 
to allow such compensation to them and, although often requested so 
to do by such customers, the respondent has refused and continues to 
refuse to grant or allow such compensation to them. 

Par. 8. The foregoing acts and practices of said respondent are vio- 
lations of subsection (d) of section 2 of the Clayton Act as amended. 


Report, FrnpINGs As TO THE Facts, AND OrDER 


Pursuant. to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes” approved October 15, 1914 (the Clayton 
Act), as amended by section 1 of an act entitled “An Act to amend 
section 2 of an act entitled ‘An Act to supplement existing laws 
against unlawful restraints and monopolies and for other purposes’ 
approved October 15, 1914, as amended (U.S. C. title 15, sec. 13) and 
for other purposes” approved June 19, 1936 (the Robinson-Patman 
Act) ; the Federal Trade Commission on May 24, 1940, issued and 
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served its complaint in this proceeding upon the party respondent 
named in the caption hereof, charging respondent with violating the 
provisions of subsections (a) and (d) of section 2 of said act as 
amended. 

After the issuance of said complaint a stipulation was entered into 
between W. T. Kelley, chief counsel for the Commission, and the re- 
spondent containing a statement of certain facts taken as the facts for 
the purpose of this proceeding and authorizing the Commission to 
proceed upon such statements and to make its report stating its find- 
ings as to the facts and its conclusions based thereon and enter its 
order disposing of the proceeding without the presentation of argu- 
ment and the filing of briefs. 

Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission on the said complaint and the stipulation of 
facts, and the Commission having duly considered the matter and 
being now fully advised in the premises, and being of the opinion 
that subsections (a) and (d) of section 2 of the Clayton Act as amended 
by the Robinson-Patman Act have been violated by the respondent, 
now makes this its findings as to the facts and its conclusions drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, The American Crayon Co., is a corpora- 
tion organized and existing under and by virtue of the laws of the State 
of Ohio, with its principal office and place of business located at 
Sandusky, Ohio. Respondent operates and maintains a plant at San- 
dusky, Ohio, and a warehouse at Jersey City, N. J. 

Par. 2. Respondent corporation is now, and has been since June 19, 
1936, engaged in the business of manufacturing, offering for sale, 
selling, and distributing crayons, chalk, paint sets, educational supplies 
and allied products. Respondent sells and distributes said products 
in commerce between and among the various States of the United 
States and in the District of Columbia, and as a result of such sales 
causes said products to be shipped and transported from its places 
of business to the purchasers thereof who are located in various States 
of the United States other than the states in which respondent’s places 
of business are located. There is and has been at all times mentioned 
herein a continuous course of trade and commerce in said products 
across State lines between respondent’s factory and warehouse and the 
purchasers of said products. Said products are sold and transported 
for use and resale within the various States of the United States and 
in the District of Columbia. 
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Par. 3. In the course and conduct of its business as aforesaid, 
respondent is now, and during all the times herein mentioned has been, 
in substantial competition with other corporations and with individ- 
uals, partnerships and firms engaged in the business of manufacturing, 
selling, and distributing crayons, chalk, paint sets, educational sup- 
plies, and allied products in commerce. 

Par. 4. Respondent has sold and is selling its products of like grade 
and quality to all customers at one list price from which customers who 
purchase solely in case lots are allowed by the respondent a 50 percent 
trade discount. Among the customers of the respondent who purchase 
solely in case lots and who are allowed the 50 percent trade dis- 
count is a group which may be designated as “multiple discount cus- 
tomers” who are customers “receiving discounts over and beyond 
regular quantity or scheduled discounts from one or more manufac- 
turers in a similar field.” To some such “multiple discount customers” 
the respondent has granted and allowed and does grant and allow dis- 
counts over and above the regular trade discount of 50 percent off the 
list price ranging from 5 percent to 10 percent. 

To some other of such “multiple discount customers” the respondent 
has granted and allowed, and does grant and allow, varying discounts 
ranging from 15 per cent to 10 percent plus 10 percent on certain sizes 
of “Prang” tempera only, over and above the regular trade discount 
of 50 percent off the list price. 

All customers of the respondent designated as “multiple discount 
customers” receive varying discounts which are deducted from the 
invoice price and follow the regular trade discount generally allowed 
to all customers by the respondent who purchase in case lots. 

The “multiple discount customers” of respondent who are granted 
and allowed the additional discounts above referred to are in active 
competition with other customers of the respondent who purchase 
products of like grade and quality solely in case lots and who do not 
receive any discounts other than the regular trade discount of 50 
percent off the list price generally allowed to all customers of the 
respondent purchasing in case lots. 

“Par. 5. The effect of the discriminations in price as hereinabove 
set forth may be substantially to lessen competition in the lines of 
commerce in which respondent and its said competitors are engaged 
and to injure competition with the respondent in the sale and dis- 
tribution of crayons, chalk, paint sets, educational supplies, and allied 
products and may be substantially to injure competition in the resale 
of such products with the favored customers of respondent who are 
granted and allowed the discounts as aforesaid over and above the 
regular trade discount of 50 percent off the list price. 
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Par. 6. In the course and conduct of its business as aforesaid, re- 
spondent since June 19, 1936, has been and is granting compensation 
in the form of percentage discounts or allowances to some of its 
customers who are designated by the respondent as “special or pro- 
motional distributors” and who are customers “rendering varied serv- 
ices and facilities over and beyond that rendered by a regular jobber 
or distributor of merchandise.” Such percentage discounts or allow- 
ances have been and are granted to these customers as compensation in 
consideration of merchandising, promotional and other selling serv- 
ices furnished in connection with the sale of respondent’s products. 
The percentage discounts are deducted from the invoice price and are 
over and above the regular trade discount of 50 percent off the list 
price generally allowed by the respondent to all customers who pur- 
chase solely in case lots. The respondent in some instances grants 
and allows such compensation to its “special or promotional distribu- 
tors” without making such compensation available on proportionally 
equal terms to other customers who are in competition with such 
“special or promotional distributors” in the sale and distribution of 
respondent’s products of like grade and quality. 

To some customers classified as “special or promotional distribu- 
tors” the respondent grants and allows a 10 percent discount as com- 
pensation for carrying warehouse stocks and furnishing promotional 
and selling services and facilities. 

To another group of customers in the classification of “special or 
promotional distributors” the respondent grants and allows a 5 per- 
cent discount as compensation for carrying warehouse stocks and 
furnishing promotional and selling services and facilities less ex- 
tensive than those furnished by the group receiving the 10 percent 
compensation. 

Among the customers of the respondent are some who are able and 
willing to furnish the same services and facilities to the respondent 
as those furnished by its customers designated as “special or pro- 
motional distributors.” To these customers the respondent has not 
made available the percentage discounts or allowances which are 
granted by the respondent as compensation to its “special or promo- 
tional distributors.” Among these customers who are able and will- 
ing to furnish the same services and facilities as furnished by the 
respondent’s “special or promotional distributors” are some who have 
requested the respondent to allow such compensation to them and al- | 
though so requested by such customers the respondent has refused, 
and continues to refuse, to grant or allow such compensation on 
proportionally equal terms. 
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Under the facts and circumstances set forth in the foregoing find- 
ings as to the facts, the Commission concludes that the respondent, 
The American Crayon Co., has discriminated in price in the sale 
of its products between different purchasers in violation of subsection 
(a) of section 2 of the Clayton Act as amended by the Robinson- 
Patman Act. 

The Commission further concludes that the respondent, The Ameri- 
can Crayon Co., has granted and allowed compensation to certain 
of its customers for services and facilities without making such pay- 
ments available to all other competing customers on proportionally 
equal terms in violation of subsection (d@) of section 2 of the Clayton 
Act as amended by the Robinson-Patman Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the stipulation as 
to the facts entered into between respondent herein and W. T. Kelley, 
chief counsel for the Commission, which provides, among other things, 
that without the presentation of argument or other intervening pro- 
cedure, the Commission may issue and serve upon the respondent 
herein findings as to the facts and conclusions based thereon, and an 
order disposing of the proceedings, and the Commission having made 
its findings as to the facts and conclusions that said respondent has 
violated the provisions of subsection (a) and subsection (d) of section 
2 of an act of Congress, approved October 15, 1914, entitled, “An 
Act to supplement existing laws against unlawful restraints and 
monopolies and for other purposes,” the Clayton Act as amended 
by the Robinson-Patman Act. 

It is ordered, That respondent, The American Crayon Co., a corpo- 
ration, its officers, directors, representatives, agents, and employees, 
in connection with the offering for sale, sale, and distribution of 
crayons, chalk, paint sets, educational supplies, and allied products in 
interstate commerce for use or resale, do forthwith cease and desist: 

1. From selling such commodities of like grade and quality to com- 
peting purchasers at uniform prices and granting varying discounts 
therefrom in the manner and under the circumstances found in para- 
graph 4 of the aforesaid findings as to the facts and conclusions. 

2. From continuing or resuming the discriminations in price re- 
ferred to and described in paragraph 4 of the Commission’s findings 
as to the facts herein. 
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3. From otherwise discriminating in price between purchasers of 
crayons, chalk, paint sets, educational supplies, and allied products 
of like grade and quality, in a manner and degree substantially 
similar to the manner and degree of the discriminations referred to 
in paragraph 4 of the Commission’s findings as to the facts herein, 
and in any other manner resulting in price discriminations substan- 
tially equal in amount to such discriminations, except as permitted 
by section 2 of the Clayton Act as amended. 

4. From granting or allowing compensation to any customer of 
the respondent of an amount equal to 10 percent of the respondent’s 
net billing prices of the products sold by such customer, for services 
or facilities furnished by or through such customer in connection 
with the handling, sale, or offering for sale of respondent’s products, 
unless such payments are made available on proportionally equal 
terms to all buyers from the respondent who are competitors of such 
customers. 

5. From granting or allowing compensation of an amount equal to 
5 percent of the respondent’s net billing prices of products sold by 
such customer, for services or facilities furnished by or through such 
customer in connection with the handling, sale, or offering for sale 
of respondent’s products, unless such payments are made available 
on proportionally equal terms to all buyers from the respondent who 
are competitors of such customer. 

It is further ordered, That the respondent, The American Crayon 
Co., a corporation, its officers, directors, representatives, agents, and 
employees, in connection with the sale and distribution of crayons, 
chalk, paint sets, educational supphes, and allied products, do forth- 
with cease and desist from granting or allowing to any customer of 
the respondent any compensation for services or facilities furnished 
by or through such customer in connection with the handling, sale or 
offering for sale of respondent’s products, unless such payments are 
made available on proportionally equal terms to all buyers from the 
respondent who are competitors of such customer. 

It is further ordered, That respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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COMPLAINT, FINDINGS AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SUBSECTIONS (a) AND (d) OF SECTION 2 OF AN ACT OF CONGRESS AP- 
PROVED OCT. 15, 1914, AS AMENDED BY SECTION 1 OF AN ACT OF CONGRESS 
APPROVED JUNE 19, 1936 


Docket 4143. Complaint, May 24, 1940—Decision, Dec. 31, 1940 


Where a corporation engaged in manufacturing crayons, chalk, paint sets, edu- 
cational supplies, and allied products, and in offering for sale, selling, and 
distributing said products to purchasers in various States, in substantial 
competition with other concerns similarly engaged— 

In selling its products of like grade and quality to all customers at one list price 
from which those who purchased solely in case lots were allowed a 50 
percent trade discount— 

(a) Granted and allowed to-a certain group of “competitive distributors” who 
were in active competition with its other customers receiving only aforesaid 
regular trade discount of 50 percent additional discounts including, (1) 
prior to complaint, discounts of 5 percent ever and above the regular trade 
discount; and (2) discounts of 10 percent above the regular trade discount, 
thereafter, accorded to all such “competitive distributors” following the 
regular trade discount allowed to all customers purchasing in case lots; 

With result that the effect of said discriminations in price might be substantially 
to lessen competition and to injure, destroy and prevent competition between 
it and its competitors in the products in question; and also substantially to 
lessen competition and to injure, destroy and prevent it in the use and resale 
of such products between some of its customers receiving the lower prices 
and some of the customers competitively engaged therewith who did not 
receive such lowered prices; and to tend to create a monopoly in it in said 
line of commerce; 

Held, That under the facts and circumstances above set forth said corporation 
discriminated in price in the sale of its products between different purchasers 
in violation of subsection (a) of section 2 of the Clayton Act as amended; 
and 

Where said corporation, engaged as aforesaid— 

(b) Granted to certain “special or promotional representatives,” over and above 
aforesaid regular trade discount of 50: percent, as compensation for carrying 
warehouse stocks and furnishing selling services and facilities (1) in some 
cases, additional percentage discounts of 10 percent; and (2) in another. 
group of cases, additional discounts of 5 percent, without making such com- 
pensation available on proportionally equal terms to their competitors, whose 
request to be allowed such compensation for furnishing the same services 
and facilities as those supplied by aforesaid favored customers it refused: 

Held, That said corporation granted and allowed compensation to certain of its 
customers for services and facilities without making such payments available 
to all other competing customers on proportionally equal terms in violation of 
subsection (d@) of section 2 of the Clayton Act as amended. 
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Mr. John T. Haslett for the Commission. 
Clark, Carr & Ellis, of New York City, for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, has vio- 
lated and is now violating the provisions of subsections (@) and (d) 
of section 2 of the Clayton Act (U. S. C. title 15, sec. 13) as amended 
by the Robinson-Patman Act, approved June 19, 1936, hereby issues 
its complaint, stating its charges with respect thereto as follows: 


I 


Charging violation of subsection (a) of section 2 of the Clayton 
Act as amended, the Commission alleges: 

Paracrapu 1. Respondent, Binney & Smith Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New Jersey, with its principal office and place of business located 
at 41 East Forty-Second Street, New York, N. Y. The respondent 
operates and maintains a manufacturing plant at Keplers, Pa. 

Par. 2. Respondent corporation is now and has been, since June 
19, 1936, engaged in the business of manufacturing, offering for sale, 
selling and distributing crayons, chalk, paint sets, educational sup- 
ples, and allied products. Respondent sells and distributes said 
products in commerce between and among the various States of the 
United States and in the District of Columbia and, as a result of 
such sales, causes said products to be shipped and transported from 
its places of business to the purchasers thereof who are located in 
the various States of the United States other than the States in which 
respondent’s places of business are located. There is and has been 
at all times mentioned a continuous course of trade and commerce 
in said products across State lines between respondent’s factory and 
the purchasers of said products. Said products are sold and dis- 
tributed for use and resale within the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of its business, as aforesaid, 
respondent is now and during the time herein mentioned has been in 
substantial competition with other corporations and with individuals, 
partnerships and firms engaged in the business of selling and dis- 
tributing crayons, chalk, paint sets, educational supplies, and allied 
products in commerce. 
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Par. 4. In the course and conduct of its business as aforesaid, 
respondent, since June 19, 1936, has been and is now discriminating 
in price between different purchasers by selling its products to some 
of its customers at lower prices than it sells its products of like 
grade and quality to other of its customers competitively engaged 
one with the other in the resale of said products within the United 
States. Respondent offers and sells its said products at one price 
list from which customers who purchase in case lots either for use 
or for resale are allowed by the respondent a 50 percent trade dis- 
count. To purchasers among this class of customers, whom respond- 
ent designates as “Competitive Distributors,” the respondent grants 
and allows additional discounts. To some of such “Competitive Dis- 
tributors” respondent grants and allows a discount of 5 percent over 
and above the regular trade discount of 50 percent off the list price. 
To others of such “Competitive Distributors” the respondent grants 
and allows a discount of 10 percent over and above the regular trade 
discount of 50 percent off the list price. 

The “Competitive Distributors” of the respondent who are granted 
and allowed the discounts over and above the regular trade discount 
of 50 percent off the list price, as aforesaid, are in active competition 
with other customers of respondent who purchase respondent’s prod- 
ucts in case lots and who do not receive any discounts over and above 
the regular trade discount of 50 percent off the list price. 

Par. 5. The effect of the discriminations in price set forth in 
paragraph 4 hereof has been and may be substantially to lessen com- 
petition in the lines of commerce in which respondent and its said 
customers are engaged and to injure, destroy and prevent competi- 
tion with respondent in the sale and distribution of crayons, chalk, 
paint sets, educational supplies, and allied products, and has been and 
may be substantially to injure, destroy and prevent competition in 
the resale of such products with the favored customers of respondent 
who are granted and allowed the discounts as aforesaid, over and 
above the regular trade discount of 50 percent off the list price. 

Par. 6. The foregoing acts and practices of said respondent are 
in violation of subsection (a) of section 2 of the Clayton Act as 
amended. 


Il 


Charging violation of subsection (d@) of section 2 of the Clayton 
Act as amended, the Commission charges: 

Paracrapy 1. Paragraphs 1 to 3, inclusive, of count I hereof, are 
hereby repeated and made a part of this charge as fully and with the 
same effect as though herein again set forth at length. 
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Par. 2. In the course and conduct of its business as aforesaid, re- 
spondent, since June 19, 1936, has been and is granting compensation 
in the form of percentage discounts or allowances to some of its 
customers who are selected by the respondent and who are designated 
as “Special or Promotional Representatives.” Such percentage dis- 
counts or allowances have been and are granted to favored customers 
in consideration for merchandising and selling services furnished in 
connection with the sale of respondent’s products. The percentage 
discounts are deducted from the invoice price and are over and above 
the regular trade discount of 50 percent off the list price. The re- 
spondent grants and allows such percentage discounts to its favored 
customers without making such discounts or allowances available on 
proportionally equal terms to other customers competing with such 
favored customers in the sale and distribution of respondent’s said 
products. 

Such other customers are able and willing to furnish the same serv- 
ices and facilities to the respondent as those furnished by its cus- 
tomers designated by the respondent as “Special or Promotional Rep- 
resentatives.” To these customers who are able and willing to fur- 
nish the same services or facilities for the respondent as those 
furnished by customers designated as “Special or Promotional 
Representatives,” the respondent has not made available the per- 
centage discounts or allowances which are granted by the re- 
spondent to its “Special or Promotional Representatives.” Respond- 
ent’s customers who are able and willing to furnish the same services 
and facilities as furnished by respondent’s “Special or Promotional 
Representatives” have requested the respondent to allow such compen- 
sation to them and, although often requested so to do by such cus- 
tomers, the respondent has refused and continues to refuse to grant or 
allow such compensation to them. 

Par. 3. The foregoing acts and practices of said respondent are 
violations of subsection (d) of section 2 of the Clayton Act as 
amended. 


Report, Frnpines as to THE Facts, AND OrDER 


Pursuant to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
hes, and for other purposes” approved October 15, 1914 (the Clayton 
Act), as amended by section 1 of an act entitled “An Act to amend 
section 2 of an act entitled ‘An Act to supplement existing laws against 
unlawful restraints and monopolies and for other purposes’ approved 
October 15, 1914, as amended (U. S. C., title 15, sec. 18) and for other 
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purposes” approved June 19, 1936 (the Robinson-Patman Act) ; the 
Federal Trade Commission on May 24, 1940, issued and served its 
complaint in this proceeding upon the respondent named in the cap- 
tion hereof, charging respondent with violating the provisions of 
subsections (@) and (d@) of section 2 of said act as amended. 

After the issuance of said complaint and the filing of respondent’s 
answer, a stipulation was entered into between W. T. Kelley, chief 
counsel for the Commission, and the respondent containing a state- 
ment of certain facts taken as the facts for the purpose of this pro- 
ceeding and authorizing the Commission to proceed upon such state- 
ments and to make its report stating its findings as to the facts and 
its conclusions based thereon and enter its order disposing of the pro- 
ceeding without the presentation of argument and the filing of briefs. 

Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission on the said complaint and the stipulation of 
facts, and the Commission having duly considered the matter and 
being now fully advised in the premises, and being of the opinion that 
subsections (a) and (d) of section 2 of the Clayton Act as amended 
by the Robinson-Patman Act have been violated by the respondent, 
now makes this its findings as to the facts and its conclusions drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Binney and Smith Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New Jersey, with its principal office and place of business located 
at 41 East Forty-second Street, New York, N. Y. Respondent oper- 
ates and maintains a manufacturing plant at Keplers, Pa. 

Par. 2. Respondent corporation is now, and has been since June 
19, 1936, engaged in the business of manufacturing, offering for sale, 
selling, and distributing crayons, chalk, paint sets, educational sup- 
plies, and allied products. Respondent sells and distributes said 
products in commerce between and among the various States of the 
United States and in the District of Columbia, and as a result of such 
sales causes said products to be shipped and transported from its 
places of business to the purchasers thereof who are located in the vari- 
ous States of the United States other than the States in which respond- 
ent’s places of business are located. There is, and has been at all times 
mentioned herein, a continuous course of trade and commerce in said 
products across State lines between respondent’s factory and the 
purchasers of said products. Said products are sold and distributed 
for use and resale within the various States of the United States and 
in the District of Columbia. 
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Par. 3. In the course and conduct of its business as aforesaid, 
respondent is now, and during all times herein mentioned has been, in 
substantial competition with other corporations and with individuals, 
partnerships and firms engaged in the business of manufacturing, 
selling, and distributing crayons, chalk, paint sets, educational sup- 
plies, and allied products in commerce. 

Par. 4. Respondent has sold and is selling its products of 
like grade and quality to all customers at one list price from 
which customers who purchase solely in case lots are allowed 
by the respondent a 50 percent trade discount. Among the 
customers of the respondent who purchase solely in case lots 
and who are allowed the 50 percent trade discount is a group desig- 
nated as “competitive distributors.” To purchasers among this class 
of customers designated as “competitive distributors” the respondent 
has granted and allowed, and does grant and allow, additional dis- 
counts. To some of such “competitive distributors” the respondent 
did grant and allow a discount of 5 percent over and above the regular 
trade discount of 50 percent off the list price, but since the issuance 
of the complaint herein the respondent has discontinued the allowance 
of such 5 percent discount to any customers. 

To others of such “competitive distributors” and since the issuance 
of the complaint herein to all such “competitive distributors,” the re- 
spondent has granted and allowed and does grant and allow a dis- 
count of 10 percent over and above the regular trade discount of 50 
percent off the list price. 

All customers of the respondent designated as “competitive distribu- 
tors” receive such 10 percent discount, which is deducted from the 
invoice price, and follow the regular trade discount generally allowed 
to all customers by the respondent who purchase in case lots. 

The “competitive distributors” of respondent who are granted and 
allowed the additional discount above referred to are in active competi- 
tion with other customers of the respondent who purchase products of 
like grade and quality solely in case lots and who do not receive any 
discounts other than the regular trade discount of 50 percent off the 
list price generally allowed customers of the respondent purchasing 
in case lots. 

Par. 5. The effect of said discriminations in price so made by the re- 
spondent as above set forth may be substantially to lessen competition 
and to injure, destroy, and prevent competition between the respondent 
and its competitors in the sale and distribution of crayons, chalk, paint 
sets, educational supplies, and allied products; and also may be sub- 
stantially to lessen competition and to injure, destroy, and prevent 
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competition in the use and resale of such products between some of the 
customers receiving the lower prices and some of the customers com- 
petitively engaged with the customers receiving lower prices and who 
deal in said products and who do not receive such lowered prices. The 
effect of said discriminations in price also may tend to create a monopoly 
in respondent in said line of commerce. 

Par. 6. In the course and conduct of its business as aforesaid, re- 
spondent since June 19, 1936, has been and is granting compensation 
in the form of percentage discounts or allowances to some of its custom- 
ers who are selected by the respondent, and who are designated by the 
respondent as “special or promotional representatives.” Such per- 
centage discounts, or allowances, have been and are granted to these 
customers as compensation in consideration of merchandising and sell- 
ing services furnished in connection with the sale of respondent’s 
products. The percentage discounts are deducted from the invoice 
price and are over and above the regular trade discount of 50 percent 
off the list price generally allowed by the respondent to all customers 
who purchase solely in case lots. The respondent grants and allows 
such compensation to “special or promotional representatives” without 
making such compensation available on proportionally equal terms to 
other customers who are in competition with such “special or promo- 
tional representatives” in the sale and distribution of respondent’s 
products of like grade and quality. 

To some customers classified as “special or promotional representa- 
tives” the respondent has granted and allowed, and does grant and 
allow, a 10 percent discount as compensation for carrying warehouse 
stocks and furnishing selling services and facilities. 

To another group of customers in the classification of “special or pro- 
motional representatives” the respondent did grant and allow a 5 per- 
cent discount as compensation for carrying warehouse stocks and 
furnishing selling services and facilities less extensive than the group 
receiving the 10 percent compensation, but since the issuance of the 
complaint herein the respondent has discontinued the allowance of a 
5 percent discount to any customers, and since the issuance of the com- 
plaint herein to all “special or promotional representatives” the re- 
spondent. has granted and allowed and does grant and allow a 10 
percent discount as compensation for carrying warehouse stocks and 
furnishing selling services and facilities. 

Among the customers of the respondent are some who are able 
and willing to furnish, and in some instances do furnish, the same 
services and facilities to the respondent as those furnished by its 
customers designated as “special or promotional representatives.” To 
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these customers the respondent has not made available the discount 
and allowance which is granted by the respondent as compensation 
to its “special or promotional representatives.” Among these cus- 
tomers who are able and willing to furnish, and in some instances 
do furnish, the same services and facilities as are furnished by the 
respondent’s “special or promotional representatives” are some who 
have requested the respondent to allow such compensation to them 
and, although so requested by such customers, the respondent has 
refused and continues to refuse to grant or allow compensation to 
such non-compensated customers on proportionally equal terms. 


CONCLUSIONS 


Under the facts and circumstances set forth in the foregoing find- 
ings as to the facts, the Commission concludes that the respondent, 
Binney and Smith Co., has discriminated in price in the sale of its 
products between different purchasers in violation of subsection (@) 
of section 2 of the Clayton Act as amended by the Robinson-Patman 
Act. 

The Commission further concludes that the respondent, Binney 
and Smith Co., has granted and allowed compensation to certain of 
its customers for services and facilities without making such pay- 
ments available to all other competing customers on proportionally 
equal terms in violation of subsection (@) of section 2 of the Clayton 
Act as amended by the Robinson-Patman Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, and the stipulation as to the facts entered into between 
respondent herein and W. T. Kelley, Chief Counsel for the Commis- 
sion, which provides, among other things, that without the presenta- 
tion of argument or other intervening procedure the Commission 
may issue and serve upon the respondent. herein findings as to the 
facts and conclusions based thereon, and an order disposing of the 
proceedings, and the Commission having made its findings as to 
the facts and conclusions that said respondent has violated the pro- 
visions of subsection (a) and subsection (d) of Section 2 of an Act 
of Congress, approved October 15, 1914, entitled, “An Act to supple- 
ment existing laws against unlawful restraints and monopolies and 
for other purposes,” the Clayton Act as amended by the Robinson- 
Patman Act. 
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It ts ordered, That respondent, Binney and Smith Co., a corpora- 
tion, its Tees directors, representatives, agents, and eriiployeess in 
connection aol the offering for sale, sale and air ibution of crayons, 
chalk, paint sets, educational Henle and allied products in inter- 
state commerce for use or resale, do forthwith cease and desist : 

1. From selling such commodities of like grade and quality to com- 
peting purchasers at uniform prices and granting varying discounts 
therefrom in the manner and under the circumstances found in 
paragraph 4 of the aforesaid findings as to the facts and conclusions. 

2. From continuing or resuming the discriminations in price re- 
ferred to and described in paragraph 4 of the Commission’s findings 
as to the facts herein. 

3. From otherwise discriminating in price between purchasers of 
crayons, chalk, paint sets, educational supplies, and allied products 
of lke grade and quality, in a manner and degree substantially sim- 
ilar to the manner and degree of the discriminations referred to in 
paragraph 4 of the Commission’s findings as to the facts herein, and 
in any other manner resulting in price discriminations substantially 
equal in amount to such discriminations, except as permitted by sec- 
tion 2 of the Clayton Act as amended. 

4, From granting or allowing compensation to any customer of 
the respondent of an amount equal to 10 percent of the respondent’s 
net billing prices of the products sold by such customer, for services 
or facilities furnished by or through such customer in connection with 
the handling, sale or offering for sale of respondent’s products, unless 
such payments are made available on proportionally equal terms 
to all buyers from the respondent who are competitors of such 
customer. 

5. From granting or allowing compensation of an amount equal to 
5 percent of the respondent’s net billing prices of products sold by 
such customer, for services or facilities furnished by or through such 
customer in connection with the handling, sale or offering for sale 
of respondent’s products, unless such payments are made available 
on proportionally equal terms to all buyers from the respondent who 
are competitors of such customer. 

It is further ordered, That the respondent, Binney and Smith Co., 
a corporation, its officers, directors, representatives, agents, and em- 
ployees, in connection with the sale and distribution of crayons, chalk, 
paint sets, educational supplies, and allied products, do forthwith 
cease and desist from granting or allowing to any customer of the 
respondent any compensation for services or facilities furnished by or 
through such customer in connection with the handling, sale or offer- 
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ing for sale of respondent’s products, unless such payments are made 
available on proportionally equal terms to all buyers from the re- 
respondent who are competitors of such customer. 

It is further ordered, That respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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MENDOZA FUR DYEING WORKS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3824. Oomplaint, June 16, 1939—Decision, Jan. 4, 1941 


Where a corporation engaged in dyeing furs for fur coats, fur-trimmed coats 


(a) 


(bd) 


(c) 


and fur clothing, and in furnishing to some customers, in course and conduct 
of its business and to induce customers to forward pelts to it for dyeing 
and processing, various sketches or designs for use in manufacture of fur 
garments, and in furnishing also labels to be attached to such garments 
and designating same under trade name ‘Mendoza Furs,” in harmony with 
corporate name thereof, and in causing, aS thus engaged, its said sketches 
or designs and labels, together with such processed furs in some instances, 
to be transported from its place of business in New York to customers in 
various other States, and in substantial competition, in the course and 
conduct of its said business, with others likewise engaged in fur dyeing— 
Represented, in advertisements in various circulars, newspapers and period- 
icals distributed to customers and prospective customers in the various 
States, that the sketches supplied by it were adaptations of designs by 
famous Parisian couturiers, and, in a few instances, that such sketches 
were designed by such couturiers ; 

Represented, in general advertising to acquaint public and trade with 
trade name aforesaid, that various garments, thus labeled, were adaptations 
from designs of various famous Parisian couturiers, and that furs processed 
by it had won a prize or award in active competition in Paris, France; and 
Depicted or set forth in its various advertisements, reproductions of the 
various labels which it furnished and which purported to be those of Pari- 
sion couturiers, such as Schiaparelli, Vionnet, Heim, Max and Jeanne Lavin 
and others, and furnished to customers labels in the French language and 
which it reproduced as above set forth in its advertisements, and which 
purported to carry signatures and trade marks of certain Parisian 
couturiers, and which included, as typical, such labels as “‘d’apres un modele 
MADELIENE VIONNET (in longhand) pour Mendoza Furs” ; 


Facts being sketches and designs furnished by it were not prepared by any 


Parisian couturier and labels supplied by it were not those of the par- 
ticular Parisian couturiers named, it was not authorized by them to use 
such labels and garments to which they were attached were not made in 
Paris, France, nor designed by either Schiaparelli, Vionnet, Heim, Max or 
Jeanne Lavin, or any other person or persons in Paris, and no such persons 
had any connection with designing or manufacture of products in question, 
and, while it was, in 1928, awarded Grand Prix, gold medal and diploma 
by the “Exposition d’Hconomie Domestique” held at Paris, France, “for its 
excellent process of the imitation of skins of beaver, fox” and other furs, 


. hone of its garments had ever won a prize or award in competition with 


garments of others in Paris, except as above stated ; 


326 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 54a Tin BE CP 


With result that, through use of such practice of furnishing unauthorized labels, 
it placed in hands of uninformed or unscrupulous retailers and manufac- 
turers means and instrumentality whereby they might deceive and mislead 
members of purchasing public into erroneous belief that fur garments 
bearing labels as above described had been designed and created and 
originated in Paris, France, by the famous Parisian couturiers named on 
labels in question, for which more expensive garments there is a preference 
over the less costly fur coats and fur clothing designed and made in the 
United States, as there is on part of substantial portion of purchasing 
public for such products generally which were designed, created and 
originated in Paris, France, and with effect, through its use of such mis- 
leading statements, representations, and labels, as above set forth, of 
misleading and deceiving substantial portion of purchasing public into 
erroneous belief that garments containing labels supplied by it were made 
in France and designed by French couturiers and had other preeminent 
qualities, and with consequence, as result of such belief, that a number of 
consuming public purchased substantial volume of garments containing its 
labels and trade was thereby diverted unfairly to it from its competitors 
likewise engaged in fur dyeing business in commerce, and who truthfully 
advertise their respective products; to the injury of competition in 
commerce : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Before Mr. John W. Addison, trial examiner. 
Mr. B. G. Wilson for the Commission. 
Mr. George J. Beldock, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the 
Federal Trade Commission having reason to believe that Mendoza 
Fur Dyeing Works, Inc., a corporation hereinafter referred to as 
respondent has violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrapy 1. Respondent, Mendoza Fur Dyeing Works, Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York with its office and 
principal place of business located at 185 West Twenty-ninth Street, 
New York City, in the State of New York. 

Par. 2. Respondent, Mendoza Fur Dyeing Works, Inc., for several 
years last past has been engaged in the business of dressing and dye- 
ing furs chiefly for fur coats and fur clothing. In the course and 
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conduct of its business and for the purpose of inducing customers 
to forward pelts to the respondent for dyeing and processing, the 
respondent furnishes to such customers various sketches or designs 
for use in the manufacture of fur garments and also labels to be 
attached to such garments designating them as “Mendoza Furs.” 
Respondent causes said sketches or designs and labels, together with 
such processed furs, to be transported from its place of business in 
the State of New York to customers located in various other States 
of the United States. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said furs processed by it and in sketches 
or designs and labels to be attached to finished garments in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

In the course and conduct of its business respondent for more than 
1 year last past has been in substantial competition in commerce 
among and between the various States of the United States and in 
the District of Columbia with other corporations and with persons, 
firms, and partnerships likewise engaged in the business of dressing 
and dyeing furs and of selling and distributing fur garments. 

Par. 3. In the course and conduct of its aforesaid business, the re- 
spondent advertises in various circulars, newspapers, and periodicals 
all of which are distributed to customers and prospective customers lo- 
cated in various States of the United States. In such advertising, the 
respondent represents that the sketches supplied by it are designed 
by famous Parisian couturiers; that the labels supplied by it are 
the labels of famous Parisian couturiers and that the use of such 
labels is authorized by them. In addition to such advertising, the 
respondent also does general advertising in the same manner for the 
purpose of acquainting the public and the trade with the trade 
name “Mendoza Furs.” In this advertising, respondent represents 
that various garments labeled “Mendoza Furs” are designed by vari- 
ous famous Parisian couturiers, that Mendoza fur garments are man- 
ufactured in Paris, France, and have won a prize or award in com- 
petitive competition in Paris, France. These various advertisements 
carry reproductions of the various labels which respondent furnishes 
and which purport to be labels of Parisian Couturiers such as 
Schiaparelli, Vionnet, Heim, Max and Jeanne Lavin and others. 

In the same manner and for the purpose of misleading members 
of the purchasing public and also members of the trade, the respond- 
ent furnishes to its customers labels in the French language. It re- 
produces such labels which purport to carry the signature and trade 
mark of certain Parisian couturiers in its advertising in the manner 
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aforesaid. Such practices have a tendency to mislead and deceive 
purchasers into the belief that the garment containing such label 
has been manufactured in France by or under the direction of the 
couturier named thereon. A typical example of this form of label 
is the following: 

d’apres un modele 

MADELIENE VIONNET 

(in longhand) 


pour Mendoza Furs 


Par. 4. In truth and in fact the sketches and designs furnished 
by the respondent are not prepared by any Parisian couturier and 
the labels supplied by the respondent are not the labels of the partic- 
ular Parisian couturiers named, nor have such couturiers authorized 
the respondent to use such labels. The garments to which such labels 
are attached have not been manufactured in Paris, France, nor have 
they been designed by either Schiaparelli, Vionnet, Heim, Max or 
Jeanne Lavin or any other person or persons in Paris, France, and 
no such persons have any connection with the designing or manufac- 
turing of such products. No garments made of furs dyed or proc- 
essed by respondent have ever won a prize or award in a competitive 
competition in Paris, France, and the use of the term “Grand Prix, 
Paris” appearing in certain of the respondent’s advertising is mis- 
leading and untrue. 

Par. 5. By the use of the aforesaid practice of furnishing unau- 
thorized labels the respondent places in the hands of uninformed or 
unscrupulous retail dealers and manufacturers, a means and instru- 
mentality whereby said dealers and manufacturers may deceive and 
mislead members of the purchasing public into the erroneous belief 
that fur garments bearing the labels hereinbefore described have been 
designed, created, and originated in Paris, France, by the famous 
Parisian couturiers named on such labels. 

Par. 6. There is a preference on the part of a substantial portion 
of the purchasing public for fur coats and fur clothing designed, 
created and originated in Paris, France. There is also a preference 
for garments designed or made by those couturiers named by the 
respondent in said advertising and on said labels, and such garments 
command a higher price in the United States than those fur coats 
and fur clothing designed and made in the United States. 

Par. 7. The use by respondent of the foregoing false statements, 
representations and labels as hereinabove described has had and now 
has the capacity and tendency to mislead and deceive a substantial 
portion of the purchasing public into the erroneous belief that gar- 
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ments containing the labels supplied by the respondent are manufac- 
tured in France, designed by French couturiers and have other 
preeminent qualities. As a result of such erroneous and mistaken 
belief, a number of the consuming public have purchased a substan- 
tial volume of garments containing respondent’s labels with the effect 
that trade has been diverted unfairly to the respondent from its 
competitors likewise engaged in the business of dressing and dyeing 
furs and of manufacturing and selling fur coats and fur clothing in 
commerce among and between the various States of the United States 
who truthfully advertise their respective products. As a conse- 
quence thereof, injury has been done and is now being done by the 
respondent to competition in commerce among and between the vari- 
ous States of the United States and in the District of Columbia. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


Report, FENDINGS AS TO THE Facts, AND ORDER 


_ Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 18th day of June 1939, issued 
and served its complaint in this proceeding upon said respondent, 
Mendoza Fur Dyeing Works, Inc., charging it with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
On August 2, 1939, the respondent filed its answer in this proceeding. 
Thereafter, a stipulation was entered into whereby it was stipulated 
and agreed that a statement of facts signed and executed by the re- 
spondent and W. T. Kelley, chief counsel for the Federal Trade Com- 
mission, subject to the approval of the Commission, may be taken 
as the facts in this proceeding and in lieu of testimony in support 
of the charges stated in the complaint, or in opposition thereto, 
and that the said Commission may proceed upon said statement of 
facts to make its report, stating its findings as to the facts and its 
conclusion based thereon and enter its order disposing of the pro- 
ceeding without the presentation of argument or the filing of briefs. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on said complaint, answer and stipulation, said stipula- 
tion having been approved, accepted and filed, and the Commission 
having duly considered the same and being now fully advised in the 
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premises, finds that this proceeding is in the interest of the public and 
makes its findings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Mendoza Fur Dyeing Works, Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York with its office and principal 
place of business located at 722 East One Hundred and Thirty-third 
Street, New York City, in the State of New York. 

Par. 2. Respondent, Mendoza Fur Dyeing Works, Inc., for several 
years last past has been engaged in the business of dyeing furs for fur 
coats, fur trimmed coats, and fur clothing. In the course and conduct 
of its business and for the purpose of inducing customers to forward 
pelts to the respondent for dyeing and processing, the respondent fur- 
nishes to some customers various sketches or designs for use in the 
manufacture of fur garments and also labels to be attached to such gar- 
ments designating them as “Mendoza Furs.” Respondent causes said 
sketches or designs and labels, together with such processed furs, in 
some instances, to be transported from its place of business in the State 
of New York to customers located in various other States of the United 
States. 

In the course and conduct of its business respondent for more than 
one year last past has been in substantial competition in commerce 
among and between the various States of the United States and in the 
District of Columbia with other corporations and with persons, firms, 
and partnerships likewise engaged in the business of dyeing furs. 

Par. 3. In the course and conduct of its aforesaid business, the re- 
spondent advertises in various circulars, newspapers, and periodicals 
all of which are distributed to customers and prospective customers 
located in various States of the United States. In such advertising, the 
respondent represents that the sketches supplied by it are adaptations 
of designs by famous Parisian couturiers; in a few instances which were 
immediately discontinued, the respondent represented that the sketches 
were designed by famous Parisian couturiers; in addition to such ad- 
vertising, the respondent also does general advertising in the same man- 
ner for the purpose of acquainting the public and the trade with the 
trade name “Mendoza Furs.” In this advertising, respondent repre- 
sents that various garments labeled “Mendoza Furs” are adaptations 
from designs of various famous Parisian couturiers, and that furs proc- 
essed by respondent have won a prize or an award in competitive 
competition in Paris, France. These various advertisements carry 
reproductions of the various labels which respondent furnishes and 
which purport to be labels of Parisian couturiers such as Schiaparelli, 
Vionnet, Heim, Max and Jeanne Lavin, and others. 
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In the same manner and tending to mislead members of the pur- 
_ chasing public and also members of the trade, the respondent fur- 
uishes to its customers labels in the French language. It reproduces 
such labels which purport to carry the signature and trade mark of 
certain Parisian couturiers in its advertising in the manner afore- 
said. Such practices have a tendency to mislead and deceive pur- 
chasers into the belief that the garment containing such label has 
been manufactured in France by or under the direction of the couturier 
named thereon. A typical example of this form of label is the 
following: 
d’apres un modele 
MADELIENE VIONNET 
(in longhand) 
pour Mendoza Furs 


Par. 4. In truth and in fact the sketches and designs furnished by 
the respondent are not prepared by any Parisian couturier and the 
labels supplied by the respondent are not labels of the particular 
Parisian couturiers named, nor have any such couturiers authorized 
the respondent to use such labels. The garments to which such labels 
are attached have not been manufactured in Paris, France, nor have 
they been designed by either Schiaparelli, Vionnet, Heim, Max or 
Jeanne Lavin or any other person or persons in Paris, France, and 
no such persons have any connection with the designing or manu- 
facturing of such products. No garments of respondent have ever ‘won 
a prize or award in a competition with garments of others in Paris, . 
France, except as hereinafter stated, and the use of the term “Grand 
Prix, Paris” appearing in its present form in certain of the respond- 
ent’s advertising may tend to mislead. 

Respondent was in 1928 awarded Grand Prix, a gold medal and 
diploma by the “Exposition d’Economie Domestique,” held at Paris, 
France, “for its excellent process of the imitation of skins of beaver, 
fox” and other furs. 

Par. 5. By the use of the aforesaid practice of furnishing unau- 
thorized labels the respondent places in the hands of uninformed or 
unscrupulous retail dealers and manufacturers, a means and instru- 
mentality whereby said dealers and manufacturers may deceive and 
mislead members of the purchasing public into the erroneous belief 
that fur garments bearing the labels hereinbefore described have been 
designed, created or originated in Paris, France, by the famous 
Parisian couturiers named on such labels. 

Par. 6. There is a preference on the part of a substantial portion 
of the purchasing public for fur coats and fur clothing designed, 
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created and originated in Paris, France. There is also a preference 
for garments designed or made by those couturiers named by the 
respondent in said advertising and on said labels, and such garments 
command a higher price in the United States than fur coats and fur 
clothing designed and made in the United States. 

Par. 7. The use by the respondent of the foregoing misleading 
statements, representations and labels as hereinabove described has 
had and now has the capacity.and tendency to and does mislead and 
deceive a substantial portion of the purchasing public into the errone- 
ous belief that garments containing the labels supplied by the re- 
spondent are manufactured in France, designed by French couturiers 
and have other preeminent qualities. As a result of such erroneous 
and mistaken belief, a number of the consuming public have pur- 
chased a substantial volume of garments containing respondent’s labels 
with the effect that trade has been diverted unfairly to the respondent 
from its competitors likewise engaged in the business of dyeing furs in 
commerce among and between the various States of the United States 
who truthfully advertise their respective products. As a consequence 
thereof, injury has been done and is now being done by the respondent 
to competition in commerce among and between the various States in 
the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent and a stipulation as to the facts entered into between the 
respondent herein and W. T. Kelley, chief counsel for the Commis- 
sion, which provides, among other things, that without further evi- 
dence or other intervening procedure the Commission may issue and 
serve upon the respondent herein findings as to the facts and conclusion 
based thereon and an order disposing of the proceeding, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 
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It is ordered, That the respondent, Mendoza Fur Dyeing Works, 
Inc., its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the busi- 
ness of processing furs, designing garments, or the sale or distribu- 
tion of sketches or designs of fur garments or of labels for use in 
garments made of fur, in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist* from. 

1. Representing, through the use of their names on labels, or in any 
other manner, that garments made of furs processed by the respondent 
are made or designed by Schiaparelli, Vionnet, Heim, Max or Jeanne 
Lavin, or any other couturier, when such is not the fact. 

2. Using the names Schiaparelli, Vionnet, Heim, Max or Jeanne 
Lavin, or the name of any other well-known designer of women’s 
clothing, on labels, or in any other manner, to designate, describe 
or refer to garments not in fact designed by the person or persons 
whose names are used. 

3. Representing that sketches or designs furnished by the respond- 
ent to its customers are sketches or designs prepared by Parisian 
couturiers, and that the labels supplied with such sketches or designs 
are the labels supplied by such couturiers for use in garments made 
from such sketches or designs, and that respondent is authorized to 
use their names in connection with the manufacture and sale of fur 
garments. 

4. Using the term “Grand Prix Paris” or other words of similar 
import or meaning to designate, describe or refer to an award or 
prize received by respondent from “Exposition d’Economie Domesti- 
que” in 1928, Paris, France, unless accompanied by a statement, 
equally conspicuous, showing the nature of said award or prize and 
the date thereof or representing that garments made from furs dyed 
or processed by the respondent have received a prize or award in 
competition with other garments in Paris, France, or at any other 
place, unless such is a fact, and any reference to such prize or award 
is accompanied by a statement, equally conspicuous, showing the 
nature of said prize or award and the date thereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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PRONTO FILE CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


“Docket 3717. Complaint, Feb. 18, 1939—Decision, Jan. 8, 1941 


Where a corporation engaged in manufacture of steel card cabinets and in 
interstate sale and distribution thereof, in competition with others engaged 
in sale and distribution in commerce of such products— 

Stated in and on folders, cards, and circulars which it distributed and caused 
to be distributed to its dealer-purchasers and prospective purchasers in 
various States and in the District of Columbia, and in which its products 
were pictorially and descriptively represented, that same were being 
offered at a 50 percent reduction in price, and set forth, in juxtaposition 
to such pictorial representations and descriptions, price in black numerals 
which was struck through with red lines and for which, in each case, 
was substituted, in red numerals, price of half as much, and furnished 
to dealer-customers, for a consideration, and for distribution to consuming 
public, such cards, and represented, as aforesaid, as generally understood 
by dealers and consuming public, that price in black, canceled as above 
set forth, was regular and customary selling price for product to which 
it applied, and substituted price, in red, a reduced one, facts being prices 
set forth in red type, aS above set forth, constituted usual and customary 
prices quoted and charged consuming public by it, and black type prices, 
canceled as aforesaid, were not its regular and customary prices; 

With effect of ‘deceiving and misleading substantial portion of purchasing 
public into erroneous belief that its products were being offered at a 
reduced price equal to 50 percent of their retail value and usual and 
customary retail selling price, and with result, as consequence of such 
misrepresentation of customary selling price of its products and offer 
thereof at pretended reduced price, that trade was diverted unfairly to 
it from many competitors who do not misrepresent usual and customary 
selling price of their products and do not offer same at pretended reduced 
prices; to the injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce, and unfair and deceptive acts 
and practices therein. 


Before Mr. John W. Addison, trial examiner. 
Mr. Jesse DP. Kash for the Commission. 
Weisman & Doskow, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
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Trade Commission having reason to believe that Pronto File Corpora- 
tion, a corporation, hereinafter referred to as respondent, has violated 
_ the provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrarH 1. Pronto File Corporation is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York, and having its office and principal place of business 
at 349 Broadway in the city of New York, State of New York. 

Par. 2. The respondent is now, and has been for more than 1 year last 
past, engaged in the manufacture, sale, and distribution of steel filing 
cabinets. Respondent sells said products to dealers and members of 
the purchasing public situated in various States of the United States, 
and causes said products when sold by it to be transported from its 
aforesaid place of business in the State of New York to the purchasers 
thereof at their respective points of location in various States of the 
United States other than the State of New York, and in the District of 
Columbia. Respondent maintains, and at all times herein has main- 
tained, a course of trade in commerce in said product among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 3. Respondent is engaged in competition in commerce among 
and between the various States of the United States and in the District 
of Columbia with other corporations and with partnerships, firms, 
and individuals selling and distributing steel filing cabinets in said 
commerce. 

Par. 4. In the course and conduct of its business as described in 
paragraph 2 hereof, the respondent, in soliciting the sale of and selling 
its products as aforesaid, has published and caused to be published, 
and has distributed and caused to be distributed to its dealer purchasers 
and prospective purchasers located in various States of the United 
States and in the District of Columbia, folders, cards, and circulars 
in which its products are pictorially and descriptively represented. It 
is also stated in and on said folders, cards, and circulars that such prod- 
ucts are being offered at a 50 percent reduction in price. In juxtaposi- 
tion to the pictorial representations and descriptions of each product 
offered, a price is set forth in black numerals, which are struck through 
with red lines, and a price of half as much is ‘substituted in red nu- 
merals in each case. Such cards are furnished by respondent to its 
dealer customers for a consideration for distribution to the consuming 


public. 
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Par. 5. Such method of stating the selling price is generally under- 
stood by dealers and the consuming public to be a representation that 
the price in black type and canceled by the red line is the retail value 
and the regular and customary selling price of the product to which 
it applies, and the substituted price in red type is a reduced price. 

Par 6. The aforesaid representations made by the respondent in 
the manner above described are false and misleading. In truth and 
in fact the prices set forth in red type as reduced prices are not the 
result of a reduction of the ordinary and customary retail price, but 
are the usual and customary prices quoted and charged the consuming 
public, and the prices in black type and canceled by the red lines are 
not and were not respondent’s regular and customary prices. 

Par. 7, The use by respondent of the above described false and mis- 
leading representations has had, and has, the capacity and tendency to, 
and does, deceive and mislead a substantial portion of the purchasing 
public into the erroneous belief that respondent’s products are being 
offered at a reduced price equal to 50 percent of their retail value and 
of the usual and customary retail selling price. 

Par. 8. Among the competitors of respondent doing business in com- 
merce as aforesaid, there are many who do not misrepresent the usual 
and customary selling prices of their products competitive with the 
products of respondent, and do not offer products at pretended re- 
duced prices. As a result of respondent’s misrepresentations of the 
customary selling price of these products and its offer of them at 
pretended reduced prices, trade has been diverted unfairly to respond- 
ent from its said competitors in such commerce, and thereby injury has 
been done and is being done by respondent to competition in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 9. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and of respond- 
ent’s competitors and constitute unfair methods of competition and un- 
fair and deceptive acts and practices In commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Rerort, FInpDINGs AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 18, 1939, issued, and on 
February 20, 1939, served, its complaint in this proceeding upon re- 
spondent Pronto File Corporation, a corporation, charging its with 
the use of unfair methods of competition and unfair and deceptive 
acts and practices in commerce in violation of the provisions of the 
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said act. The respondent, on April 3, 1939, filed its answer in this 
proceeding. -Thereafter, a = eh was matered into whereby it 
was stipulated and al that a statement of facts agreed to by 
the respondent and its counsel, Herman L. Weisman, Esq., and Jesse 
D. Kash, trial attorney for the Commission, and read into the record 
at a hearing held in New York City on May 16, 1940, subject to the 
approval of the Commission, may be taken as the facts in this pro- 
ceeding and in lieu of testimony in support of the charges of the 
complaint, or in opposition thereto, and that the said Commission 
may proceed upon said statement of facts to make its report, stating 
its findings as to the facts and. its conclusion based thereon and enter 
its order disposing of the proceeding without the presentation of 
argument. Thereafter, this proceeding regularly came on for final 
hearing by the Commission on said complaint, answer and stipula- 
tion, said stipulation having been approved, and accepted, and the 
Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Pronto File Corporation, is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York and having its office and prin- 
cipal place of business at 349 Broadway in the city of New York, 
State of New York. 

Par. 2. The respondent is now, and has been for more than 1 year 
last past, engaged in the manufacture, sale, and distribution of steel 
card cabinets. Respondent sells said products to dealers and mem- 
bers of the purchasing public situated in various States of the United 
States and causes said products, when sold by it, to be transported 
from its aforesaid place of business in the State of New York to the 
purchasers thereof at their respective points of location in various 
States of the United States other than the State of New York and in 
the District of Columbia. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in commerce 1n 
said products among and between the various States of the United 
States and in the District of Columbia. 

Par, 3. Respondent is engaged in competition in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia with other corporations and with partnerships, 
firms and individuals selling and distributing steel card cabinets in 
said commerce. 
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Par. 4. In the course and conduct of its business ,as described in 
paragraph 2 hereof, the respondent, in soliciting the sale of and sell- 
ing its products as aforesaid, has published and caused to be published, 
and has distributed and caused to be distributed to its dealer pur- 
chasers and prospective purchasers located in various States of the 
United States and in the District of Columbia, folders, cards, and cir- 
culars in which its products are pictorially and descriptively repre- 
sented. It is also stated in and on said folders, cards, and circulars 
that such products are being offered at a 50 percent reduction in price. 
In juxtaposition to the pictorial representations and descriptions of 
each product offered, a price is set forth in black numerals, which are 
struck through with red lines, and a price of half as much is substi- 
tuted in red numerals in each case. Such cards are furnished by 
respondent to its dealer customers for a consideration for distribution 
to the consuming public. 

Par. 5. Such method of stating the selling price is generally under- 
stood by dealers and the consuming public to be a representation that 
the price in black type and cancelled by the red line is the regular and 
customary selling price of the product to which it apples, and the 
substituted price in red type is a reduced price. 

Par. 6. The aforesaid representations made by the respondent in 
the manner above described are false and misleading. In truth and 
in fact the prices set forth in red type as reduced prices are not the 
result of a reduction of the ordinary and customary retail price, but 
are the usual and customary prices quoted and charged the consum- 
ing public, and the prices in black type and cancelled by the red lines 
are not and were not respondent’s regular and customary prices. 

Par. 7. The use by respondent of the above described false and mis- 
leading representations has had and has the capacity to and does 
deceive and mislead a substantial portion of the purchasing public into 
the erroneous belief that respondent’s products are being offered at 
a reduced price equal to 50 percent of their retail value.and the usual 
and customary retail selling price. 

Par. 8. Among competitors of respondent doing business in com- 
merce as aforesaid there are many who do not misrepresent the usual 
and customary selling price of their products competitive with prod- 
ucts of the respondent and do not offer products at pretended reduced 
prices. Asa result of respondent’s misrepresentation of the customary 
selling price of these products and its offer of them at pretended 
reduced prices, trade has been diverted unfairly to respondent from 
its said competitors in commerce and thereby injury has been done 
and is being done by respondent to competition in commerce among 
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and between the various States of the United States and in the Dis- 
trict of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found are 
all to the prejudice and injury of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of respondent and 
a stipulation as to the facts, and the Commission having made its find- 
ings as to the facts and its conclusion that respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Pronto File Corporation, a cor- 
poration, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale and distribution of steel card filing cabinets in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

Representing that the prices at which respondent’s steel card filing 
cabinets are offered for sale constitute special or reduced or clearance 
sale prices when such prices are the usual and customary prices at 
which such products are offered for sale and sold by respondent in 
the normal and regular course of business. 

It is further ordered, 'That the respondent shall in 60 days after 
service upon it of this order file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which it has 
complied with this order. 


340 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 32 F.. TC: 


In roe Marrer or 


UNITED FACTORIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4379. Complaint, Nov. 16, 1940—Decision, Jan. 8, 1941 


Where a corporation engaged in interstate sale and distribution of oil burners for 
installation and use in stoves and furnaces; in advertisements of its said 
products with respect to nature and effectiveness thereof in magazines and 
newspapers and in circulars, folders, and sales literature circulated among 
prospective purchasers in the various States and in said district— 

(a) Represented and implied that it had invented a new type oil burner which it 
was offering and that said burner furnished more heat at smaller cost than 
did others on the market and burned cheaper oil and was automatic and 
furnished quick heat at the turn of a valve; 

Facts being it was not a new type invention or new type oil burner and did not 
in its operation in any way involve any new principle, did not furnish more 
heat at smaller cost or accomplish other results attributed to or claimed for 
it, was not automatic but needed to be lighted each time used and did not 
furnish quick heat at the turn of a valve; 

(b) Represented and implied through use of word “guarantee” that if perform- 
ance of its said product was not as indicated through representations made by 
it as above set forth defective parts would be replaced or purchase money 
refunded without cost and unconditionally ; 

Facts being it required purchaser to conduct experimental tests over a definite 
period of time after it had received notice from him that burner was not 
operating as represented or in a satisfactory manner, and time used to make 
tests required before it would refund purchase price and time consumed in 
exchange of correspondence in such a manner were uSually so great that 
period of time fixed by it within which burner must be returned to secure 
refund had expired and purchaser was not entitled thereto under terms and 
conditions of said guarantee, which was not, as represented, unconditional ; 
and 

(c) Represented and implied through statement “Write Immediately for FREE 
BURNER OFFER TO AGENTS who will demonstrate and take orders,” that 
agents would be furnished burners without cost to them for making demon- 
strations in connection with solicitation of orders therefor ; 

Facts being it did not supply agents with burner without cost and unconditionally 
for their use as aforesaid but furnished them burners for said purposes 
only upon payment to it of $15 regular retail price thereof or after agent 
had sold burners and such consideration either in services or money was 
required of each agent before burner was delivered to him; 

With effect through use of such acts, practices, and methods of misleading and 
deceiving substantial portions of purchasing public into erroneous and mis- 
taken belief that said statements and implications were true and of caus- 
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ing members of the public because of such belief thus engendered to purchase 
its burners: : 


Held, That such acts and practices under the circumstances set forth were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Mr, W.T. Chantland for the Commission. 
Mr. Henry Junge, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that United Factories, 
Inc., hereinafter referred to as respondent, has violated the provisions 
of said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paragrapy 1. Respondent, United Factories, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Missouri, with its principal office and place of 
business at Thirteenth and McGee Streets, Kansas City, Mo. Re- 
spondent is now, and for more than 2 years last past has been, engaged 
in the sale and distribution of oil burners for installation and use in 
stoves and furnaces. 

In the course and conduct of its business, respondent causes its said 
products, when sold, to be transported from its place of business in 
the State of Missouri to the purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in its said products in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its said products, respondent has 
made false and misleading representations with respect to the nature 
and effectiveness in use of its said oil burners. Such representations 
have been, and are being, made by means of advertisements in maga- 
zines and newspapers, and in circulars, folders, and sales literature 
circulated among prospective purchasers located in the various States 
of the United States and in the District of Columbia. Among and 
typical of such false and misleading representations are the following: 
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New-TYPE Cheap 
OIL BURNER 
INVENTED 
Sweeping the Country! 
cook and HEAT Without Coal or Wood 
In your Present Stove or Furnace— 
HOTTER—No Drudgery, Dirt or Ashes—More Heat 
Quick at SMALL COST. 
OVER 40,000 SOLD 
GUARANTEED 


Beats any cheap burner ever gotten out for low cost, perfect performance. 
Burns cheap oil a new way, without pre-generating or clogging up. Quick intense 
heat by Simple Turn of Valve. 

7% * * 


Quick HEAT At 


Turn of Valve! 
* * * 


Write Immediately for 
FREE BURNER 
OFFER TO AGENTS 
who will demonstrate and take orders. 

Through the use of the foregoing representations and others of 
similar import and meaning not set out herein, respondent represents 
and implies that it has invented a new-type oil burner and the burner 
offered for sale is this new-type invention; that said burner furnishes 
more heat at a smaller cost than do other burners on the market; that 
said burner burns cheap oil in a new way; that it performs perfectly, 
without pre-generating the oil and without clogging up; and that said 
burner furnishes quick heat at the turn of a valve. Through the use 
of the word “guaranteed,” respondent represents and implies that, 
if the performance of said burners is not as indicated through the 
representations made by respondent, defective parts will be replaced, 
or purchase money refunded, without cost and unconditionally. Re- 
spondent represents and implies that agents will be furnished burners 
without any cost to them for use in making demonstrations in connec- 
tion with solicitation of orders. 

Par. 8. The above and foregoing representations and implications 
are grossly exaggerated, false, and misleading. In truth and in fact, 
respondent’s said burner is not a new-type invention, it is not a new- 
type oil burner, and its operation does not in any way involve any new 
principle. Respondent’s said burner does not furnish more heat at a 
smaller cost than do any other burners on the market. It does not burn 
cheap oil in a new way nor does it perform perfectly and without 
clogging up. Respondent’s said burner is not automatic, as implied 
through the representation that it furnishes quick heat at the turn of 
a valve, but must be relizhted each time it is used. 
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In truth and in fact, respondent’s said burner is not unconditionally 
“guaranteed” as represented in said advertising matter, for respondent 
requires purchasers thereof to conduct experimental tests over a definite 
period of time after it has received notice from such purchasers that 
said burner is not operating in a satisfactory manner, and respondent 
places a time limit within which said burner must be returned to it 
before any refund will be made. The period of time used to make the 
tests required by respondent befare refunding the purchase price for 
said burner and the time consumed in an exchange of correspondence 
between the purchaser and the respondent with regard to said burner 
are usually so great that the period of time fixed by respondent within 
which the burner must be returned to secure a refund has expired and 
the purchaser is not entitled to a refund under the terms and conditions 
of respondent’s so-called “guarantee.” 

In truth and in fact, respondent does not supply to agents burners 
without cost and unconditionally for use in making demonstrations in 
connection with the solicitation of orders for said burners, but fur- 
nishes such agents a burner for demonstration purposes only upon pay- 
ment of $15, the regular retail price of such burner, or after an agent 
has sold five of said burners. Each agent is required to pay for said 
burner before it is delivered to him either in money or in services. 

Par. 4. The use by the respondent of the aforesaid acts, practices, 
and methods in connection with the sale and distribution of its said 
burners in said commerce has the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that said representations and im- 
plications are true, and causes many members of the purchasing public, 
because of said erroneous and mistaken belief engendered as afore- 
said, to purchase respondent’s said burners. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 16, 1940, issued, and on 
November 18, 1940, served, its complaint in this proceeding upon re- 
spondent, United Factories, Inc., charging it with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. On December 6, 1940, the respondent filed its 
answer, in which answer it admitted all the material allegations of 
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fact set forth in said complaint and waived all intervening procedure 
and further hearing as to said facts. Thereafter, the proceeding reg- 
ularly came on for final hearing before the Commission on the said 
complaint and the answer thereto, and the Commission having duly 
considered the matter and being now fully advised in the premises 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent, United Factories, Inc., is a corpo- 
ration organized, existing, and doing business under and by virtue of 
the laws of the State of Missouri, with its principal office and place 
of business at Thirteenth and McGee Streets, Kansas City, Mo. Re- 
spondent is now, and for more than two years last past has been, 
engaged in the sale and distribution of oil burners for installation and 
use in stoves and furnaces. In the course and conduct of its business, 
respondent causes its said product, when sold, to be transported from 
its place of business in the State of Missouri to the purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. Respondent now maintains, and at all times mentioned 
herein has maintained, a course of trade in its said products in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 2. The respondent, in the course and conduct of its said busi- 
ness and for the purpose of inducing the purchase of its said 
products, has made false and misleading representations with respect 
to the nature and effectiveness in use of its said oil burners. Such 
representations have been, and are being, made by means of advertise- 
ments in magazines and newspapers, and in circulars, folders, and 
sales literature circulated among prospective purchasers located in 
the various States of the United States and in the District of Colum- 
bia. Among and typical of the false and misleading representations 
so made and circulated are the following: 

New-tTyPe Cheap 
OIL BURNER 
INVENTED 
Sweeping the Country! 
cook and HEAT Without Coal 
or Wood 
In Your Present Stove or Furnace— 
HOTTER—No Drudgery, Dirt or Ashes—More Heat 
Quick at SMALL cost 
OVER 40,000 SOLD 
GUARANTEED 
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Beats any cheap burner ever gotten out for low cost, perfect performance. 
Burns cheap oil a new way, * * *. Quick intense heat by Simple Turn of 


Valve. 
* * * 


Quick Heat At 


Turn of Valve! 
* * * 


Write Immediately for 
FREE BURNER 
OFFER TO AGENTS 
who will demonstrate and take orders. 

Par. 3. The respondent, through the use of the foregoing repre- 
sentations and others of similar import and meaning not set-out 
herein, represents and implies that it has invented a new-type oil 
burner; that the burner offered for sale is this new-type invention; 
that said burner furnishes more heat at a smaller cost than do other 
burners on the market; that said burner burns cheap oil in a new 
way; that it performs perfectly; and that said burner is automatic 
and furnishes quick heat at the turn of a valve. 

Par. 4. The above and foregoing representations and implications 
are grossly exaggerated, false, and misleading. In truth and in fact, 
respondent’s said burner is not a new-type invention or a new-type 
oil burner and its operation does not in any way involve any new 
principle. Respondent’s said burner does not furnish more heat at 
a smaller cost than do any other burners on the market. It does not 
burn cheap oil in a new way nor does it perform perfectly. Re- 
spondent’s said burner is not automatic nor does it furnish quick 
heat at the turn of a valve. It must be lighted each time it is used. 

Par. 5. Respondent, through the use of the word “guaranteed,” 
represents and implies that if the performance of said burner is 
not as indicated through the representations made and used by the 
respondent as hereinabove set forth, defective parts will be replaced 
or purchase money refunded without cost and unconditionally. 

In truth and in fact, respondent’s said burner is not unconditionally 
“ouaranteed” as represented by the respondent in its advertising 
matter, for respondent requires a purchaser thereof to conduct ex- 
perimental tests over a definite period of time after respondent has 
received notice from such a purchaser that said burner is not operat- 
‘ing as represented or in a satisfactory manner, and respondent places 
a time limit within which a burner must be returned to it before any 
refund will be made. The time used to make the tests required by 
respondent before it will refund the purchase price of a burner and 
the time consumed in an exchange of correspondence between the 
purchaser and the respondent with regard to an unsatisfactory 


346 FEDERAL TRADE COMMISSION DECISIONS 
Order 32 EF) TAGs 


burner are usually so great that the period of time fixed by the re- 
spondent within which a burner must be returned to it in order to 
secure a refund has expired and the purchaser is not entitled to a 
refund under the terms and conditions of respondent’s so-called 
“ouarantee.” 

Par. 6. Through the use of the statement “Write immediately for 
free burner offer to agents who will demonstrate and take orders,” 
respondent. represents and implies that agents will be furnished 
burners without any cost to them for use in making demonstrations 
in connection with the solicitation of orders for such burners. 

In truth and in fact, respondent does not supply agents with burn- 
ers without cost and unconditionally for use in making demonstra- 
tions in connection with the solicitation of orders for said burners. 
Respondent furnishes agents a burner for demonstration purposes 
only upon the payment to it of the sum of $15, the regular retail 
price of a burner, or after an agent has sold five burners. Each agent 
is required to pay for the burner before it is delivered to him, either 
in services or in money. 

Par. 7. The use by the respondent of the aforesaid acts, practices 
and methods in connection with the sale and distribution of its 
said burners in said commerce has the capacity and tendency to, and 
does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said representa- 
tions and implications are true, and causes members of the purchasing 
public, because of said erroneous and mistaken belief, engendered as 
aforesaid, to purchase respondent’s said burners. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that it 
waives all intervening procedure and further hearing ,as to said 
facts, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 
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It is ordered, 'That the respondent, United Factories, Inc., its offi- 
cers, representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale and distribution of its oil burners in commerce as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Representing, in any manner, that its oil burner is a new type 
invention, or a new type oil burner, or that its operation involves 
any new principle or that it furnishes more heat at smaller cost than 
other similar burners on the market, or that it burns cheap oil in 
# new way, or that it performs perfectly, or that it is automatic, 
or that it furnishes quick, intense heat at the turn of a valve. 

2. Representing, in any manner, that said burner is “guaranteed,” 
unless the terms and conditions of such “guarantee” are set out in 
immediate conjunction with the word “guarantee” or any reference 
to such “guarantee,” and such terms and conditions are such that they 
may reasonably be complied with. 

3. Representing, in any manner, that its said oil burners are fur- 
nished to agents without cost and unconditionally for use in making 
demonstrations in connection with the solicitation of orders therefor. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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WHITE KING SOAP COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3928. Complaint, Oct. 14, 1939—Decision, Jan. 10, 1941 


Where a corporation engaged as subsidiary of manufacturing consumer in 
interstate sale and distribution of various soaps in active competition with 
others also engaged in sale and distribution of laundry and toilet soaps 
and other products used for similar purposes in commerce as aforesaid ; 
in advertising certain of its said products in newspapers and other pub- 
lications circulated among the various States and in folders, circulars, and 
other printed matter distributed to members of the purchasing public as 
aforesaid and in continuities broadcast from radio stations of extrastate 
audience— 

(a) Representing that its White King Granulated Soap was the only soap with 
which fabrics could be satisfactorily washed in cool water and that wash- 
ing of fabrics in cool water caused them to be brighter and whiter than 
if done in hot water and that washing of fabrics in latter caused them 
to shrink and fade whereas, through use of its said soap with cool water 
such fading and shrinking would be prevented ; 

Facts being its said soap was not the only one permitting satisfactory use of 
cool water for purposes aforesaid, certain fabrics are preferably washed 
in cool water while best results for others are obtained with hot water, 
and its statements aforesaid with respect to consequences of use of cool 
or hot water as case might be were false and misleading, question of fast- 
ness of colors depending largely upon dye used and question of shrinking 
being dependent largely upon nature and quality of fabric, and action of 
water and soap used having no actual effect on fading or shrinkage; 

(db) Represented that the use of its said soap in washing textiles made it un- 
necessary to use bleaching and bluing and that through application of a 
jelly made from soap, all spots and stains on fabric treated would be 
removed and that such soap was superior in quality and effectiveness to 
all others; 

Facts being said statements were false and misleading, use of said soap does 
not make unnecessary bleaching and bluing, which, regardless of soap used, 
are necessary in washing certain types of fabrics, and, while use of jelly 
made of soap in question would remove certain spots, there were others 
including mildew and indelible ink which could not be so removed, as soap 
in question contained no ingredients which rendered same superior in 
quality or effectiveness in use to others of similar general character on the 
market; and 

(c) Represented that its White King Toilet Soap would keep the skin fresh 
and supple and use thereof would remoye and prevent wrinkles in skin 
of users ; 

Facts being said product would not accomplish such results and contained no 
ingredients which rendered it substantially different from other toilet soaps 
of the same general character ; 
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With effect of misleading and deceiving substantial portions of purchasing 
public into erroneous and mistaken belief that such statements and repre- 
sentations were true and with result, as consequence of such belief, that 
said public was induced to and did purchase substantial quantities of its 
said products and trade was thereby diverted unfairly to it from its com- 
petitors aforesaid; to the substantial injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constitute unfair methods 
of competition in commerce and unfair and deceptive acts and practices 
therein. 

Before Mr. Miles J. Furnas and Mr. William C. Reeves, trial 
examiners. 

Mr. B. G. Wilson for the Commission. 

Dockweiler & Dockweiler, of Los Angeles, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that White King Soap 
Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent White King Soap Co. is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of California, with its office and principal place of 
business at 617 East First Street, Los Angeles, Calif. 

Par. 2. The respondent is now, and has been for several years last 
past, engaged in the business of selling and distributing a laundry 
soap designated “White King Granulated Soap,” a toilet soap desig- 
nated “White King Toilet Soap” and other soaps in commerce between 
and among the various States of the United States and in the District 
of Columbia. Respondent causes, and has caused, said soaps, when 
sold, to be shipped or transported from its place of business in the 
State of California or from the State of origin of the shipment 
thereof to purchasers thereof at their respective points of location in 
various States of the United States, other than the State of origin 
of the shipment thereof, and in the District of Columbia. Respond- 
ent maintains, and at all times mentioned herein has maintained, a 
course of trade in said soaps in commerce among and between the 
various States of the United States and in the District of Columbia. 

In the course and conduct of its business, respondent is in compe- 
tition with other corporations and with partnerships, firms, and indi- 
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viduals, also engaged in the sale and distribution of laundry and 
toilet soaps and other products used for similar purposes in commerce 
between and among the various States of the United States and in the 
District of Columbia. Among such competitors in said commerce are 
many who do not in any manner misrepresent the properties or the 
efficacy of their respective soaps or other products. 

Par. 3. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its said products, respondent 
has caused advertisements containing statements and representations 
with respect to the properties of its said products, and the results that 
may be expected to be obtained from the use thereof, to be inserted 
in advertisements in newspapers and other publications having a 
circulation among and between the various States of the United States 
and in the District of Columbia, in circulars, folders, booklets, and 
other printed matter distributed to members of the purchasing public 
situated in various States of the United States and in the District 
of Columbia, and in continuities broadcast from radio stations which 
convey the programs emanating therefrom to the lsteners thereto 
situated in the various States of the United States and in the “District 
of Columbia. 

Among and typical of said statements and representations, used 
and disseminated by respondent as aforesaid, regarding respondent’s 
White King Granulated Soap, are the following: 

Hot water is destructive. It makes hands red and ugly. It makes fine 
fabrics harsh and brittle. It shrinks mats and woolens. It fades colors. It is 
expensive. Why use it? White King—the cool WATER SOAP. 

Save 44 in soap—learn to measure White King. Every package contains 144 
more soap value. 

With White King Granulated Soap, the one cool water soap, you never have 
to use hot water for White King’s longer lasting suds do all their work in water 
comfortable cool to the hands. 

But remember, cool-water washing is possible with WHITE KING only—it’s the 
one soap that washes thoroughly in water at 98 degrees. 

HOW TO REMOVE SPOTS AND STAINS: Stains as well as soil on collars and cuffs 
can be easily removed by applying White King Granulated Soap jell on the 
stained or soiled parts of the dry fabric. Let stand 15 minutes. Wash usual 
way. 

Free Bleach—Free Blue—clothes washed with White King are washed 
OLEAN—ho need to cover up the poor cleansing action of lazy soaps—Your linens 
are snowy white when washed the White King Cool Water Way—Saves what 
you spend for bleach and blue. 

Be neutral * * * To wash fine fabrics without injury to color or fabric 
a soap must be neutral—that is, contain no free alkali . . . Quick Dissolving 
White King Granulated is a neutral soap, safe for all fine fabrics. 

Rep ACHING HANDS, runs in hosiery, harsh woolens, silks, rayous, faded 
colors—What causes them? Hot Water is the answer. 
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* * * it does three times the work of ordinary soaps. 

* * * it actually protects the fabrics and your hands with its superior 
ingredients. 

White King won’t shrink or fade fine materials. 

HoT WATER causes hands to become reddened, rough, dry and harsh looking. 
WHITE KING in Cool Water keeps hands soft and lovely. 

Laundering in cooL WATER prevents reddened, “hot water hands.” 

Your hands are never parched or reddened, for WHITE KING washes efficiently 
in water so cool that it cannot possibly harm them! 

No other washing method can keep them that way, because ordinary soaps 
require water so hot it cracks and roughens hands! 

And White King is so kind to your hands too! Even when you wash dishes 
three times a day and have your hands in water many times in between, 
with White King it’s easy to keep them smooth and white. 

You’re missing that extra whiteness in your clothes that marks you as a 
meticulous housewife. You’re missing that extra money that WHITE KING 
GRANULATED SOAP Saves you with its sensible economy. And you’re missing those 
extra hours of leisure that WHITE KING makes possible with its busy, active 
suds. So start using WHITE KING GRANULATED SOAP now * * * you’re en- 
titled to all these advantages that WHITE KING alone can give you. 


Among and typical of said statements and representation used and 
disseminated by respondent as aforesaid regarding respondent’s 
White King Toilet Soap are the following: 

The soap that’s so rich in beauty oils that it’s safe for every type of skin. 
Let its pure, bland lather reach deep down in the pores * * * removing 
all dirt and stale make-up, leaving the skin refreshed. 

But wrinkles disappear if the skin is soft and pliable. And regular use of 
White King Toilet Soap is one of the surest ways to keep your skin so fresh 
and supple that it’s almost wrinkleproof. 

Par. 4. Through the use of the aforesaid statements and repre- 
sentations relative to respondent’s White King Granulated Soap, and 
other statements and representations of similar import and meaning 
not herein set-out, the respondent represents that White King Granu- 
lated Soap is the only soap with which articles can be satisfactorily 
washed in cool water and in water at 98° temperature, that the wash- 
ing of clothes in cool water causes them to be brighter and whiter 
than washings in hot water, that users of said soap get one-third more 
in soap value because of the use thereof than users of any other 
soaps, that the use of said soap in washing textiles makes it unneces- 
sary to use bleaching and bluing, that the washing of articles with 
said soap will remove all spots and stains therefrom, that said soap 
is three times as efficient in the cleansing of articles as other soaps, 
that the ingredients of said soap are superior to the ingredients of all 
other soaps, that the washing of fabrics in hot water injures the 
fabrics and causes them to shrink and fade, that the use of hot water 
in washings causes the hands to be red and ugly but that the use 
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of cool water does not have such effect, and that the use of said soap 
in washings prevents fine fabrics from fading or shrinking. 

Through the use of the aforesaid statements and representations 
relative to respondent’s White King Toilet Soap, and other state- 
ments and representations of siitilar import or meaning not herein 
set out, the respondent represents that the use of said soap keeps 
the skin fresh and supple regardless of the age or the condition of 
the skin of the user thereof, that the use of said soap prevents wrinkles 
and removes wrinkles. 

Par. 5. The aforesaid statements and representations by respond- 
ent are false and misleading. In truth and in fact, said White King 
Granulated Soap is not the only soap with which articles can be 
satisfactorily washed in cool water or in water at 98° temperature. 
There are other soaps on the market with which articles can be 
satisfactorily washed in cool water and with water at 98° temperature. 
Washing clothes in cool water does not always cause such clothes to be 
brighter or whiter than washings in hot water. In fact, in many 
cases the washing of clothes in hot water causes them to be brighter 
and whiter than washings in cool water. Users of said soap do not 
get one-third more in soap value than users of other soaps. There 
are other soaps on the market equal in soap value to respondent’s 
said soap. The washing of textiles with said soap does not make it 
unnecessary to use bleaching and bluing. Some textiles are normally 
washed without bleaching and bluing but other textiles may require 
bleaching and bluing regardless of the soap used. The washing of 
articles with said soap will not remove all stains and spots therefrom. 
Said soap is not three times as efficient in the cleansing of articles as 
other soaps on the market. The ingredients of said soap and the 
efficiency thereof in cleansing articles are not superior to the in- 
gredients and the efficiency in cleansing of other good quality soaps 
on the market. All fabrics do not fade or shrink when washed in 
hot water and are not injured by washings in hot water. Cool 
water will produce the same effect on the hands as hot water, but 
cool water requires a longer period of time to produce such effect. The 
use of said soap does not prevent fine fabrics from shrinking or fading 
in washings. The fastness of the color of textiles in washings de- 
pends largely upon the dye used and the shrinkage of textiles in 
washings is dependent upon the action of the water. The kind of soap 
used in washing textiles has very little effect on the fastness of the 
color or of the resistance to shrinkage of the textiles, 

In truth and in fact, the use of said White King Toilet Soap will 
not keep the skin fresh or supple and will not prevent wrinkles or 
remove wrinkles. 


CS 
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. Par. 6. The use by respondent of the foregoing false and mislead- 
‘Ing statements, representations, and advertisements has had, and now 
has, the capacity and tendency to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements, representations, and adver- 
tisements are true and that respondent’s said products possess the 
properties claimed and represented and will accomplish the results 
indicated, and causes a substantial portion of the purchasing public, 
because of said erroneous and mistaken belief, to purchase substantial 
quantities of respondent’s said products. As a result, trade has been 
diverted unfairly to the respondent from its said competitors who do 
not falsely advertise the effectiveness in use of their respective soaps 
or other products. In consequence thereof, substantial injury has 
been, and is now being done, by respondent to competition in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 7. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondent’s competitors and constitute unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Revort, Frnpin¢s as to THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 14, 1939, issued and 
subsequently served its complaint in this proceeding upon respondent, 
White King Soap Co., a corporation, charging it with the use of 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of re- 
spondent’s answer thereo, testimony and other evidence in support 
of the allegations of said complaint and in opposition thereto were 
introduced before examiners of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence, and brief in support of the complaint (respondent not hav- 
ing filed brief or requested oral argument) and the Commission, 
having duly considered the matter, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the 
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public, and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, White King Soap Co., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of California, with its office and principal place of 
business at 617 East First Street, Los Angeles, Calif. Said respond- . 
ent is a wholly owned and controlled subsidiary of the Los Angeles 
Soap Co., also a corporation organized under the laws of the State 
of California with its principal place of business at Los Angeles, 
in said State. The respondent, White King Soap Co., is now, and 
has been, engaged for a number of years in the business of selling and 
distributing a laundry soap, designated “White King Granulated 
Soap,” a toilet soap, designated “White King Toilet Soap,” and other 
soaps, all of which are manufactured by the Los Angeles Soap Co. 

Respondent has caused said soaps, when sold, to be transported 
from its place of business at Los Angeles in the State of California 
to the purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondent maintains and 
has maintained a course of trade in its said products in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

In the course and conduct of its said business, the respondent has 
been and is now in active competition with various persons and part- 
nerships and with other corporations also engaged in the sale and 
distribution of laundry and toilet soaps, and other products used 
for similar purposes, in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the conduct of its business and for the purpose of in- 
ducing the purchase of its products, respondent has caused adver- 
tisements containing statements and representations with respect to 
the properties of its said products, and the results that may be 
expected to be obtained from the use thereof, to be inserted in news- 
papers and other publications having a circulation among and be- 
tween the various States of the United States, and in circulars, 
folders, booklets, and other printed matter distributed to members of 
the purchasing public situated in various States of the United States, — 
and in continuities broadcast from radio stations which convey the 
programs emanating therefrom to the listeners thereto situated in 
various States of the United States. 
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Among and typical of said statements and representations used and 
disseminated regarding respondent’s White King Granulated Soap 
are the following: 


Hot water is destructive. It makes hands red and ugly. It makes fine 
fabrics harsh and brittle. It shrinks mats and woolens. It fades colors. It 
is expensive. Why use it? White King—the coot wATER Soap. 

Save 14 in soap—learn to measure White King. Every package contains %4 
more soap value. 

With White King Granulated Soap, the one cool water soap, you never have 
to use hot water for White King’s longer lasting suds do all their work in 
water comfortably cool to the hands. 

But remember, cool-water washing is possible with WHITE KING only—it’s 
the one soap that washes thoroughly in water at 98 degrees. 

How TO REMOVE SPOTS AND sTAINS: Stains as well as soil on collars and cuffs 
can be easily removed by applying White King Granulated Soap jell on the 

-stained or soiled parts of the dry fabric. Let stand 15 minutes. Wash usual 
way. 

Free Bleach—Free Blue—clothes washed with White King are washed 
CLEAN—no need to cover up the poor cleansing action of lazy soaps—Your lines 
are snowy white when washed the White King Cool Water Way—Saves what 
you spend for bleach and blue. 

RED ACHING HANDS, runs in hosiery, harsh woolens, silks, rayons, faded colors— 
What causes them? Hot Water is the answer. 

* * * it does three times the work of ordinary soaps. 

* * * jt actually protects the fabrics and your hands with its superior 
ingredients. 

White King won’t shrink or fade fine materials. 

Among and typical of such’ statements and representations used 
and disseminated regarding respondent’s White King Toilet Soap 
are the following: 

But wrinkles disappear if the skin is soft and pliable. And regular use of 
White King Toilet Soap is one of the surest ways to keep your skin so fresh 
and supple that it’s almost wrinkle-proof. 

Through the use of the statements and representations hereinabove 
set forth, and others similar thereto, not set-out herein, the respondent 
represented, among other things, that said product designated “White 
King Granuated Soap” was the only soap with which fabrics can 
be satisfactorily washed in cool water; that the washing of fabrics 
in cool water causes them to be brighter and whiter than if washed 
in hot water; that the use of such soap in washing textiles makes 
it unnecessary to use bleaching and bluing; that by the application 
of a jelly made from respondent’s soap all spots and stains on the 
fabric treated will be removed; that said soap is superior in quality 
and effectiveness to all other soaps; that the washing of fabrics in 
hot water causes them to shrink and fade; that by the use of such 
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soap in the washing of fabrics in cool water, fading and shrinking of 
such fabrics will be prevented. 

Through the use of the aforesaid statements and representations 
relative to respondent’s product designated as “White King Toilet 
Soap,” the respondent represented that the use of said soap will 
keep the skin fresh and supple, and that the use of such soap will 
prevent and remove wrinkles in the skin of the user. 

Par. 3. The Commission finds that the statements and representa- 
tions made by respondent as set-out in paragraph 2 hereof are false 
_and misleading. In truth and in fact, respondent’s soap designated 
“White King Granulated Soap” is not the only soap with which 
fabrics can be satisfactorily washed in cool water. Such fabrics as 
silks and woolens are preferably washed in cool water, while best 
results are obtained by washing cotton fabrics in hot water. The 
washing of all fabrics in cool water does not cause such fabrics to 
be brighter and whiter than when washed in hot water. White 
cotton fabrics are brighter and whiter when washed in hot water 
than when washed in cool water. The washing of textiles with such 
soap does not make it unnecessary to use bleaching and bluing. In 
washing certain types of fabrics it is necessary to use bleaching and 
bluing, regardless of the soap used. While the use of a jelly made 
from said soap will remove certain spots or stains from fabrics, 
there are other spots and stains, such as mildew and indelible ink 
stains, which cannot be so removed. The Commission finds that 
respondent’s soap contains no ingredients which render such soap 
superior in quality or effectiveness in use to other soaps of the same 
general character on the market. All fabrics do not fade or shrink 
when washed in hot water. The use of said soap does not prevent 
fabrics from fading or shrinking. In truth and in fact, the fastness 
of the color of textiles depends largely upon the dye used, and the 
shrinkage of textiles is dependent largely upon the nature and 
quality of the fabric and upon the action of the water. The kind of 
soap used has no material effect upon the fading or shrinkage of 
fabrics. . 

The Commission further finds that respondent’s toilet soap desig- 
nated “White King Toilet Soap” will not keep the skin fresh or 
supple nor will it prevent or remove wrinkles in the skin. Said 
soap contains no ingredients which render it substantially different 
from other toilet soaps of the same grade and character. 

Par. 4. The use by respondent of said false and misleading state- 
ments and representations concerning its said products has the 
tendency and capacity to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
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belief that such statements and representations are true. As a 


_— result of such erroneous and mistaken belief the purchasing public 


_ has been induced to purchase, and has purchased, substantial quan- 


tities of respondent’s products and thereby trade has been diverted 
unfairly to the respondent from its competitors. In consequence 
thereof, substantial injury has been done and is being done by the 
respondent to competition in commerce between and among the 
various States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein 
found, are all to the prejudice and injury to the public and of 
respondent’s competitors, and constitute unfair methods of compe- 
tition in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before examiners of 
the Commission theretofore duly designated by it, in support of the 
allegations of said complaint and in opposition thereto, brief filed by 
counsel for the Commission (no brief having been filed on behalf 
of the respondent and oral argument not having been requested), 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It 7s ordered, That respondent, White King Soap Co., a cor- 
poration, its officers, representatives, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of its soaps designated 
“White King Granulated Soap” and “White King Toilet Soap,” or 
any other soaps composed of substantially similar ingredients or 
possessing substantially similar properties, whether sold under the 
same names or under any other names, in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Representing that said soap designated “White King Granulated 
Soap” is the only soap with which fabrics may satisfactorily be 
washed in cool water; that the washing of all types of fabrics in 
cool water causes such fabrics to be brighter or whiter than when 
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washed in hot water; that the use of said soap renders the use of 
bleaching and bluing unnecessary; that the use of a jelly made from 
said soap will remove all spots or stains from fabrics; that said 
soap is superior in quality or effectiveness to other soaps of the 
same general character on the market; that all fabrics fade or shrink 
when washed in hot water; that the use of said soap prevents fabrics 
from fading or shrinking. 

2. Representing that said soap designated “White King Toilet 
Soap” will keep the skin fresh or supple, or prevent or remove 
wrinkles in the skin. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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In tHe Marrer or 


MAX KRAUSS, TRADING AS AMERICAN CORD & 
WEBBING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4112. Complaint, Apr. 26, 1940—Decision, Jan. 10, 1941 


Where an individual engaged in competitive interstate sale and distribution of 


(a) 


cloth tape or web for use in manufacturing venetian blinds, and including 
among those to whom he sold said product, manufacturers or wholesalers 
of such blinds, for use in making same— , 
Represented that all of his colors were produced by means of vat dyes, 
through such statements, on advertising folders distributed among pros- 
pective customers and displaying tape showing various colors in which 
such tape might be obtained, as “vaT pyEs are the FAasTesTt Dyes known to 
science—made to resist the color destroying action of sunlight, washing, 
dry cleaning, etc,’ “THE PERMANENCE OF VAT DYES is due both to their 
natural characteristics and to the processes by which they are applied. 
* * *? and “LABORATORY TESTS prove superior fastness of vat dyes”; 


Facts being not all of their said colors, as thus represented, were produced by 


(0) 


means of vat dyes, but two of such colors portrayed on folder in question, 
namely, “Chinese Red” and “Black,” were not vat dyes, but those produced 
by other methods, as was not disclosed in folder and descriptive matter 
referred to; 

Represented that the colors of his products were superior in fastness and 
durability to other colors used for similar purposes, and that his said 
products had been subjected to certain tests extending over designated 
periods and that results thereof demonstrated that colors used therein 
would not fade or change and that they were in fact impervious to effects 
of sunlight, through such statements in certain of his advertising material, 
displaying in parallel columns results, as there set forth, of tests made with 
an instrument producing “artificial sunlight, stronger than midday sun,” 
and such statements therein, under respective captions “Direct or any 
Other Ordinary Commercial Colors,” and “Yarn Dyed Vat Colors used in 
Lintex Brand Venetian Blind Web,” as “Chocolate. Exposed 50 hours. 
Result—decided fade,” and “Chocolate, Exposed 240 hours. Result—no 
appreciable sign of fading,” and other more or less comparable statements 
for other colors; 


Facts being that, as shown by tests made at instance of Commission, his colors 


(c) 


were not superior in all cases to the other colors used for similar purposes, 
and were not impervious to the effects of sunlight and would not resist 
change for the periods of time designated by him, but faded appreciably 
when subjected to sunlight for periods of time which were much shorter 
than that which he designated ; 

Made use of coined word “Lintex” as trade name for some of his products; 


Facts being web or tape thus branded was made of cotton entirely and was not, 


as substantial portion of purchasing public would understand from use of 
word “Lintex,” linen or fabric or product of flax, as long associated in mind 
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of purchasing public with word “linen,” and was not such a product, pre- 
eminent qualities of which have long held esteem and confidence of public 
and for which there is marked preference on part of a substantial portion of 
the purchasing public over fabrics made of cotton; and 

(d) Made use of coined word of “Siltex” as a trade name for some of its products ; 

Facts being the web or tape thus branded was made entirely of cotton and of 
rayon, which, when so manufactured as to simulate silk, has appearance and 
feel thereof and is by purchasing public practically indistinguishable there- 
from, so that, when thus made and not designated as rayon, it is readily 
believed and accepted by said public as and for silk, and its said “Siltex” 
products were not, as substantial portion of purchasing public would under- 
stand from said word, made of silk, product of the cocoon of the silkworm, 
as long definitely understood by purchasing public, and products of which > 
have long held esteem and confidence of public for their preeminent qualities 
and are ‘preferred on the part of substantial portions of the public over 
products made of cotton and rayon; 

With result, through use of said trade names to designate such products, and 
through failure to disclose that those designated “Siltex” were in fact 
composed in part of rayon, that there was placed in the hands of uninformed 
or unscrupulous jobbers means: and instrumentality whereby such jobbers 
and dealers were enabled to mislead and deceive a substantial portion of 
members of purchasing public as to fiber content of products in question, 
and with the effect, as a result of the erroneous and mistaken beliefs on part 
of purchasing public, induced by his representations hereinbefore set forth, 
that such public was induced to purchase substantial quantities of his 
products, and trade was thereby diverted unfairly to himself from his com- 
petitors aforesaid : 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public and constituted unfair methods of 
competition in commerce and unfair and deceptive acts and practices 
therein. 


Mr. George W. Williams for the Commission. 
Nathan & Nathan, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Max Krauss, an 
individual, trading as American Cord & Webbing Co., hereinafter 
referred to as respondent, has violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrapy 1. Respondent, Max Krauss, is an individual trading as 
American Cord & Webbing Co., with his place of business at: 394 Broad- 
way, in the city of New York, State of New York. Respondent is 
now, and for more than 2 years last past has been, engaged in the sale 
and distribution in commerce between and among the various States 
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of the United States and in the District of Columbia of cloth tape 
or web used in connection with Venetian blinds, upholstery, and other 
articles. Respondent causes and has caused such tape or web, when 
sold, to be shipped from his said place of business in the State of New 
York to purchasers in other States of the United States and in the 
- District of Columbia. 7 

In the course and conduct of his business said respondent has been 
and now is in competition with other individuals and with firms, 
partnerships, and corporations also engaged in the sale and distribution 
of similar products in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business and for the purpose 
of inducing the purchase of his said products, respondent has made 
false and misleading representations with respect to the character and 
the fastness of the colors of his products and with respect to the con- 
stituent fibers or materials of which such products are made, such 
representations being made by means of circulars, folders and other 
advertising material distributed among prospective purchasers, by 
advertisements inserted in trade journals, and by other means. 

Among the produets sold and distributed by respondent is a variety 
of tapes which are colored by dyes known as “Vat Dyes.” In connec- 
tion with this line of his products, the respondent distributes among 
prospective purchasers an advertising folder to which are attached 
samples of certain of respondent’s tapes showing the various colors 
in which such tapes may be obtained. On said folder the respondent 
makes the following representations: 

VAT DYES are the FASTEST dyes known to science—made to resist the color 
destroying action of sunlight, washing, dry cleaning, ete. 

THE PERMANENCE OF VAT DYES is due to both their natural characteristics and to 
the processes by which they are applied. They become soluble after chemical 
treatment. Later they are made insoluble through oxidation, which makes the 
color a permanent part of the fabric. 

LABORATORY TESTS prove superior fastness of vat dyes. 

Guarunteed Fastest to Sunlight * * * and Other Color Destroying 
Elements. 

Said folder contains no statement indicating that any of the colors 
portrayed are not vat dyes. 

Through the use of the foregoing representations, and other rep- 
resentations of similar import not specifically set out herein, and 
through such failure to disclose the facts with respect to said colors, 
the respondent represents that all of said colors are produced by 
means of vat dyes. In truth and in fact two of the said colors por- 
trayed on said folder, to-wit, “Chinese Red” and “Black,” are not 
“Vat dye” colors, but are colors produced by other methods, the color 
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“Chinese Red” being produced by a process known as the naphthol 
process, and the color “Black” being produced by a process known as 
the sulphur process. 

Par. 3. As illustrative of the purported fastness and durability of 
the dyes used to color his said products and of the purported superi- 
ority of such dyes over other dyes, the respondent has caused to be 
inserted in certain of his advertising material charts or tables, among 
and typical of which is the following: 


COMPARATIVE FADE-OMETER* 
Tests made on colors most likely affected by sunlight. 


Direct or Any Other Yarn Dyed Vat Colors 
Ordinary Commercial Used in Lintex Brand 
Colors Venetian Blind Web 
Chocolate Chocolate 

Exposed 50 hours Exposed 240 hours 


Result—decided fade 


Mulberry 
Exposed 60 hours 
Result—change in color 
Cream 
Exposed 50 hours 
Result—faded 


Navy Blue 
Exposed 40 hours 
Result—faded streaky 
light blue 


Result—no appreciable 
sign of fading 
Mulberry 
Exposed 250 hours 
Result—no change in color 
Cream 
Exposed 200 hours 
Result—the same color 
retained 
Navy Blue 
Exposed 240 hours 
Result—color uniformity 
maintained 


Similar tests have been made on all of the other colors with comparable 
results. 

*PADH-OMETER is an instrument producing artificial sunlight, stronger 
than midday sun. 

Through the use of the foregoing representations, and others of 
similar import not set-out herein, the respondent represents that the 
colors of his products are superior in fastness and durability to other 
colors used for similar purposes; that respondent’s products have 
been subjected to certain tests extending over certain designated pe- 
riods of time, and that the results of such tests demonstrate that the 
colors used in respondent’s products will not fade or change; that 
such colors, in fact, are impervious to the effects of sunlight. 

In truth and in fact, the colors of respondent’s products are not 
superior in all cases ‘to the colors used for other similar products. 
Respondent’s colors are not impervious to the effect of sunlight, nor 
will such colors resist change for the periods of time designated by 
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respondent. In truth and in fact, the colors of respondent’s products 
fade appreciably, when subjected to authentic tests for periods of time 
which are much shorter than the periods designated by respondent. 

Par. 4. A further practice of the respondent is the use of the trade 
names “Lintex” and “Siltex” to designate or describe certain of his 
products. | 

Through the use of the word “Lintex” the respondent represents 
that the products so designated are made of linen, when in truth 
and in fact such products contain no linen, but are composed entirely 
of cotton. The term “linen” for many years last past has had and now 
has in the minds of the purchasing public a definite and specific mean- 
ing, to wit, fabrics made from flax. Linen products for many years 
have held, and still hold, the esteem and confidence of the public for 
their preeminent qualities, and there is a marked preference on the 
part of a substantial portion of the purchasing public for linen fab- 
rics over fabrics made of cotton. 

Through the use of the word “Siltex” the respondent represents 
that the products so designated are made of silk, when in truth and 
in fact such products contain no silk, but are made of cotton and rayon. 
The term “silk” for many years last past has had and now has in the 
minds of the purchasing public a definite and specific meaning, to wit, 
the product of the cocoon of the silkworm. Silk products for many 
years have held, and still hold, the esteem and confidence of the public 
for their preeminent qualities, and there is a marked preference on 
the part of a substantial portion of the purchasing public for products 
made of silk over products made of cotton and rayon. 

Rayon is a chemically manufactured fiber or fabric which may be 
manufactured so as to simulate silk and, when so manufactured, it has 
the appearance and feel of silk and is by the purchasing public prac- 
tically indistinguishable from silk. By reason of these qualities rayon, 
when manufactured to simulate silk and not designated as rayon, is 

_ readily believed and accepted by the purchasing public as being silk, 
the product of the cocoon of the silk worm. 

Through the use of the aforesaid trade names to designate his 
said products, and through his failure to disclose that products desig- 
nated “Siltex” are in fact composed in part of rayon, the respondent 
has placed in the hands of uninformed or unscrupulous jobbers and 
retail dealers a means and instrumentality whereby such dealers are 
enabled to mislead and deceive members of the purchasing public. 

Par. 5. The use by the respondent of the acts and practices herein 
alleged has the tendency and capacity to, and does, mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that the respondent’s products possess qualities which 
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they do not in fact possess and that such products are made of certain 
designated fibers or materials, when such is not the fact. As a result — 
of such erroneous and mistaken belief, the purchasing public has been 
induced to purchase substantial quantities of respondent’s products, 
and thereby trade in such products has been diverted unfairly to the 
respondent from his competitors. In consequence, substantial injury 
has been done and is now being done by respondent to competition 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 6. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices In commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpincs AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 26th day of April 1940, issued 
and subsequently served its complaint in this proceeding on said 
respondent, Max Krauss, an individual, trading as American Cord & 
Webbing Co., charging him with the use of unfair methods of compe- 
tition in commerce and unfair and deceptive acts and practices in 
commerce in violation of said act. On the 6th day of June 1940, the 
respondent filed his answer in this proceeding. Thereafter, a stipu- 
lation was entered into whereby it was stipulated and agreed that a 
statement of facts executed by respondent’s counsel, Nathan & 
Nathan, and W. T. Kelley, chief counsel for the Federal Trade Com- 
mission, subject to the approval of the Commission, may be taken as 
the facts in this proceeding and in lieu of testimony in support of the 
charges stated in the complaint, or in opposition thereto, and that 
the said Commission may proceed upon said statement of facts to 
make its report, stating its findings as to the facts and its conclusion 
based thereon and enter its order disposing of the proceeding without 
presentation of argument or the filing of briefs. Respondent ex- 
pressly waived the filing of a report upon the evidence by the trial 
examiner. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on said complaint, answer and stipu- 
lation, said stipulation having been approved, accepted and filed, and 
the Commission having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes its findings as to the facts and its 
conclusion drawn therefrom. 
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_  Paracraru 1. Respondent, Max Krauss, is an individual trading 

as American Cord & Webbing Co., with his place of business at 394 
Broadway, in the city of New York, State of New York. Respondent 
is now, and for many years last past has been, engaged in the sale 
and distribution, in commerce, between and among the various States 
of the United States, and in the District of Columbia of cloth tape 
or web used in connection with the manufacture of venetian blinds. 
Respondent causes, and has caused, such tape or web, when sold, to be 
shipped from his place of business in the State of New York to 
purchasers in other States of the United States, and in the District 
of Columbia. 

In the course and conduct of his business, respondent has been and 
now is, in competition with other individuals, firms, partnerships, 
and corporations also engaged in the sale and distribution of web- 
bing used in connection with the manufacture of venetian blinds, 
in commerce between and among the various States of the United 
States, and in the District of Columbia. 

Respondent sells and distributes this tape or web to manufacturers 
or wholesalers of venetian blinds, for use in the making of such 
blinds. Respondent does not sell tape or webbing to retailers or to 
the general consuming public. 

Par. 2. Among the products sold and distributed are a variety of 
tapes which are colored by dyes known as Vat Dyes. In connection 
with this line of products respondent distributes among prospective 
customers, among other things, an advertising folder to which are 
attached samples of respondent’s tapes showing the-various colors in 
which such tapes may be obtained. On said folder respondent makes 
the following representations: 

VAT DYES are the FASTEST Dyes known to science—made to resist the color 
destroying action of sunlight, washing, dry cleaning, etc. 

THE PERMANENCE OF VAT DYES is due both to their natural characteristics and 
to the processes by which they are applied. They become soluble after chemical 
treatment. Later they are made insoluble through oxidation, which makes the 
color a permanent part of the fabric. 

LABORATORY TESTS prove Superior fastness of vat dyes. 

Guaranteed Fastest to Sunlight * * * and Other Color Destroying 
Elements. 

Said folder contains no statement indicating that any of the colors 
portrayed are not vat dyes. 

Through the use of the foregoing statements and others of similar 
import, and through such failure to disclose the facts with respect to 
said colors, all of said colors are represented as being produced by 
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means of vat dyes, when, in fact, two of the said colors portrayed 
on said folder, to wit, “Chinese Red” and “Black,” are not “Vat dye” 
colors, but are colors produced by other methods, the color “Chinese 
Red” being produced by a process known as the naphthol process, 
and the color “Black” being produced by a process known. as the 
sulphur process. 

Par. 3. As illustrative of the purported fastness and durability 
of the dyes used to color his said products and of the purported superi- 
ority of such dyes over other dyes, the respondent has caused to be 
inserted in certain of his advertising material charts or tables, among 
and typical of which is the following: 


COMPARATIVE FADH-OMETER * 


Tests made on colors most likely affected by sunlight. 


Direct Or any Other Ordinary Yarn Dyed Vat Coiors used in Lintex 
Commercial Colors. Brand Venetian Blind Web. 
Chocolate Chocolate 


Exposed 50 hours 
Result-—decided fade 
Mulberry 
Hxposed 60 hours 
Result-change in color 
Cream 
Exposed 50 hours 
Result-faded 
Navy Blue 
Exposed 40 hours 
Result—faded streaky light blue 


Exposed 240 hours 

Result—no appreciable sign of fading 
Mulberry 

Exposed 250 hours 

Result—no change in color 
Cream 

Exposed 200 hours 

Result-the same color retained. 
Navy Blue 

Exposed 240 hours 

Result-color uniformity retained 


Similar tests have been made on all.of the other colors with comparable results. 


* WADE-OMETER iS an instrument producing artificial sunlight, stronger than 


midday sun. 


Through the use of the foregoing statements, and others of similar 


import not set-out herein, it is represented by respondent that the 
colors of his products are superior in fastness and durability to other 
colors used for similar purposes; that said products have been sub- 
jected to certain tests extending over certain designated periods of 
time, and that the results of such tests demonstrate that the colors used 
in said products will not fade or change; that such colors, in fact, are 
impervious to the effects of sunlight. In fact, as shown by tests made 
at the instance of the Federal Trade Commission, the colors of re- 
spondent’s products are not superior in all cases to the other colors 
used for similar purposes and said colors are not impervious to the 
effects of sunlight nor will such colors resist change for the periods 
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of time designated by respondent, as the colors of said products fade 
appreciably, when subjected to sunlight, for periods of time which are 
much shorter than the periods designated by respondent. 

Par. 4. In the sale and distribution of its products respondent uses 
as the trade name for some of said products the coined word “Lintex.” 

The web or tape branded “Lintex” is made of cotton and contains 
no linen. The term “linen” for many years last past, has had, and 
now has, in the minds of the purchasing public a definite and specific 
meaning, to wit, fabrics made from flax. Linen products for many 
years have held, and still hold, the esteem and confidence of the 
public for their preeminent qualities, and there is a marked 
preference on the part of a substantial portion of the purchasing 
public for linen fabrics over fabrics made of cotton. Through the 
use of the word “Lintex,” a substantial portion of the purchasing 
public would understand that the products so designated are made of 
linen, when, in fact, such products contain no linen but are composed 
entirely of cotton. 

Par. 5. In the sale and distribution of its products respondent 
uses as a trade name for some of its products the coined word 
“Siltex.” 

The web or tape branded “Siltex” is made of cotton and rayon and 
contains no silk. The term “silk” for many years last past, has had, 
and now has, in the minds of the purchasing public a definite and 
specific meaning, to wit, the product of the cocoon, of the silk worm. 
Silk products for many years have held, and still hold, the esteem 
and confidence of the public for their preeminent qualities, and there 
is a marked preference on the part of a substantial portion of the 
purchasing public for products made of silk over products made of 
cotton and rayon. 

Rayon is a chemically manufactured fiber or fabric which may be 
manufactured so as to simulate silk and, when so manufactured, it 
has the appearance and feel of silk and is by the purchasing public 
practically indistinguishable from silk. By reason of these qualities, 
rayon, when manufactured to simulate silk and not designated as 
rayon, is readily believed and accepted by the purchasing public as 
and for silk, the product of the cocoon of the silk worm. 

Through the use of the word “Siltex” a substantial portion of the 
purchasing public would understand that the products so designated 
are made of silk, when, in fact, as aforesaid, such products contain 
no silk but are compose: entirely of cotton and rayon. 

Par. 6. Through the use of the aforesaid trade names to designate 
said products, and through failure to disclose that the products 
designated “Siltex” are in fact composed in part of rayon, means and 
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instrumentalities have been placed in the hands of uninformed or 
unscrupulous jobbers and retail dealers whereby such jobbers and 
dealers are enabled to mislead and deceive a substantial number of the 
members of the purchasing public as to the fiber content of said 
products. 

As a result of erroneous and mistaken beliefs on the part of the 
purchasing public, induced by the representations of the respondent 
hereinbefore detailed, the purchasing public has been induced to 
purchase substantial quantities of respondent’s products, with the re- 
sult that trade has been diverted unfairly to the respondent from 
competitors engaged in commerce among and between the various 
States of the United States. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts ard practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, and the stipulation as to the facts entered into between 
Nathan & Nathan, counsel for the respondent herein, and W. T. 
Kelley, chief counsel for the Commission, which provides among 
other things, that without further evidence or other intervening pro- 
cedure, the Commission may issue and serve upon the respondent 
herein findings as to the facts and conclusion based thereon, and an 
order disposing of the proceeding, and the Commission having made 
its findings as to the facts and conclusion that said respondent, has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Max Krauss, an individual, 
trading as American Cord & Webbing Co., his representatives, agents 
and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale and distribution in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act, of tape or web for Venetian Blinds, do forthwith cease and 
desist from— : 

1. Representing that respondent’s products are dyed with vat dyes 
when they are not in fact so dyed. 
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2. Representing that the colors of respondent’s products will not 
change color or will not fade, or are impervious to the effects of 
sunlight, or representing that the colors of such products will suc- 
cessfully resist the effects of sunlight for specified periods of time 
when such products do in fact fade or change color by reason of 
such exposure. ; 

3. Using the term “Lintex” to any way describe or refer to a prod- 
uct which is not composed of linen, or otherwise representing that 
products which are not composed of linen are linen or contain linen. 

4. Using the term “Siltex” to any way describe or refer to a 
product which is not composed of silk, or otherwise representing that 
products which are not composed of silk are silk or contain silk. 

5. Advertising, offering for sale, or selling products composed in 
whole or in part of rayon, without clearly disclosing the fact that 
such products are composed of rayon, and when they are composed 
in part of rayon and in part of other fibers or materials, all such 
fibers or materials, including the rayon, shall be named in the order 
of their predominance by weight, beginning with the largest single 
constituent. 

6. Representing that respondent’s products are composed of fibers 
or materials other than those of which such products are actually 
composed. 

It is further ordered, That. respondent shall within 60 days after 
service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 
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In THE MATTER OF 


W. E. ROBINSON & COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 4294. Oomplaint, Aug. 30, 1940—Decision, Jan, 10, 1941 


Where a corporation engaged in Maryland as field broker in acting as agent of 
sellers in transactions of sale and purchase of canned fruits and vegetables 
between sellers thereof and jobbers, wholesalers, retail chain stores, and 
other purchasers, and in effecting in some instances, as thus engaged, sales. 
of such commodities for sellers through corresponding or local brokers em- 
ployed by it to assist it in making such sales and in other instances in effecting 
sales of such commodities for sellers to purchasers directly, and pursuant 
to which sales, whether effected by it through aid of such corresponding 
or local brokers or directly, commodities thus sold were shipped and trans- 
ported by sellers thereof across State lines to respective purchasers, and as 
thus engaged, in compensating such corresponding or local brokers in former 
cases through payments to such brokers of certain percentage, usually 50: 
percent of the brokerage fee or commission paid by sellers to it for services 
in connection with such sales and usually amounting to 4 percent of the 
purchase price paid by the purchaser for such commodities— 

(a) Granted and allowed in connection with the sales of such commodities in 
interstate commerce effected by it for sellers to purchasers directly, brokerage 
fees and commissions or allowances and discounts in lieu thereof, in substan- 
tial amounts, to such purchasers and amounting usually to 50 percent of 
the brokers’ fee or commission paid by the sellers to it for services in 
connection with such sales, or allowance or discount in lieu thereof: 

Held, That in granting and allowing brokerage fees and commissions or allowances 
and discounts in lieu thereof to purchasers in connection with their respective 
purchases or commodities from sellers as above set forth, said corporation 
violated provision of section 2 (c) of the Clayton Act as amended by the 
Robinson-Patman Act; and 

Where said corporation engaged in business of purchasing canned fruit and 
vegetables for its own account for resale to jobbers, wholesalers, retail chain 
stores, and other purchasers and, as thus engaged, in making many purchases 
of such commodities from sellers located in other States and pursuant to 
which purchases said commodities were shipped and transported by sellers 
from the respective States in which they were located across State lines, 
either to said corporation or pursuant to instructions and directions from 
it, to the respective purchasers to whom such commodities had been resold 
by said corporation, and in also making many purchases of such commodi- 
ties for its own account as aforesaid from sellers located in State of Mary- 
land, by which sellers, pursuant to instructions and directions from said 
corporation, commodities thus purchased were caused to be shipped and 
transported from said State across State lines to the respective purchasers 
to whom said commodities had been resold by it; 
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(0) Received and accepted from sellers brokerage fees and commissions, or 
allowances and discounts in lieu thereof, in substantial amounts in connec- 
tion with the purchases of such commodities by said corporation for its 
own account in interstate commerce as above set forth; and 

(c) Granted and allowed brokerage fees and commissions, or allowances and 
discounts in lieu thereof, in substantial amounts, to the purchasers of such : 
commodities bought by said corporation for its own account and resold as 
aforesaid to purchasers located in other States and pursuant to which sales 
it caused such commodities to be shipped and transported across State lines 
to such purchasers: . 

Held, That in receiving and accepting brokerage fees and commissions, or allow- 
ances and discounts in lieu thereof, from sellers upon its purchases of com- 
modities and that in granting and allowing brokerage fees and commissions 
or allowances and discounts in lieu thereof to purchasers upon the resale of 
commodities as respectively above set forth, said corporation violated the 
provisions of section 2 (c) of the Clayton Act as amended by the Robinson- 
Patman Act. 

Mr. John Darsey for the Commission. 


Mr. Ernest Volkart, of Baltimore, Md., for respondent. 


CoMPLAINT 


The Federal Trade Commission having reason to believe that the 
respondent named in the caption hereof, and hereinafter more par- 
ticularly designated and described, since June 19, 1936, has violated 
and is now violating the provisions of subsection (¢) of section 2 of 
the Clayton Act, as amended by the Robinson-Patman Act, approved 
June 19, 1936 (U.S. C. title 15, sec. 13), hereby issues its complaint 
stating its charges with respect thereto as follows: 

Paracrapu 1. Respondent W. E. Robinson & Co., Inc., is a corpora- 
tion organized and existing under the laws of the State of Maryland, 
with its principal office and place of business located in Bel Air, 
Md. Respondent is engaged in the business of field broker, acting 
as agent of sellers in transactions of sale and purchase of canned 
fruits and vegetables between sellers thereof and jobbers, wholesalers, 
retail chain stores, and other purchasers. 

In some instances sales of such commodities are effected for sellers 
by respondent through brokers, commonly known as corresponding 
or local brokers, who are employed by respondent to assist them 
in making such sales. In other instances sales of such commodities 
are effected for sellers by respondent to purchasers directly. 

Par. 2. For services rendered to sellers in connection with the sale 
of such commodities in each of the manners set forth in paragraph 1 
hereof, respondent receives from sellers a brokerage fee or commis- 
sion, usually 4 percent of the purchase price paid by the purchaser 
for such commodities. 
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In the instances where sales of such commodities are effected for 
sellers by respondent through corresponding or local brokers, a 
certain percentage, usually 50 percent, of the brokerage fee or com- 
mission paid by sellers to respondent for services in connection with 
such sales is granted and allowed by respondent to such correspond- 
ing or local brokers for brokerage services rendered to respondent in 
connection with such sales. 

In the instances where sales of such commodities are effected for 
sellers by respondent to purchasers directly, a certain percentage, 
usually 50 percent, of the brokerage fee or commission paid by the 
sellers to respondent for services in connection with such sales, or 
an allowance or discount in lieu thereof, is granted and allowed by 
respondent to such purchasers. 

Par. 8. In the course and conduct of its said business since June 
19, 1936, respondent has effected sales of such commodities for sellers 
in each of the manners set forth in paragraph 1 hereof to purchasers 
located in States other than the State in which the respective sellers 
of such commodities are located, pursuant to which sales such com- 
modities have been shipped and transported by the sellers thereof 
across State lines to the respective purchasers thereof. 

Par. 4. Since June 19, 1936, in connection with sales of such com- 
modities in interstate commerce as aforesaid, which sales were effected 
for sellers by respondent to purchasers directly as set forth in para- 
graph 2 hereof, respondent has granted and allowed brokerage fees 
and commissions or allowances and discounts in lieu thereof in sub- 
stantial amounts to such purchasers. 

Par. 5. Respondent is also engaged in the business of purchasing 
canned fruits and vegetables for its own account for resale to jobbers, 
wholesalers, retail chain stores, and other purchasers. 

Since June 19, 1936, respondent has made many purchases of such 
commodities for its own account for resale as aforesaid from sellers 
located in States other than the State of Maryland pursuant to which 
purchases such commodities have been shipped and transported by 
sellers from the respective States in which they are located across 
State lines either to respondent or, pursuant to instructions and direc- 
tions from respondent, to the respective purchasers to whom such com- 
modities have been resold by respondent. 

Since June 19, 1936, respondent has also made many purchases of 
such commodities for its own account as aforesaid from sellers located 
in the State of Maryland, which sellers, pursuant to instructions and 
directions from respondent, have caused the commodities so purchased 
by respondent to be shipped and transported from the State of Mary- 
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land across State lines to the respective purchasers to whom such com- 
modities have been resold by respondent. 

Par. 6. Since June 19, 1936, in connection with the purchases of 
such commodities by aici for its own account in interstate com- 
merce as set forth in paragraph 5 hereof, respondent has received and 
accepted from sellers brokerage fees and commissions or allowances and 
discounts in lieu thereof in substantial amounts. 

Par. 7. Since June 19, 1936, respondent has resold such oraonities 
purchased for its own oe as set forth in paragraph 5 hereof to 
purchasers located in States other than the State of Maryland, pur- 
suant to which sales respondent has caused such commodities to be 
shipped and transported across State lines to such purchasers. 

Since June 19, 1936, in connection with the resale of such com- 
modities in interstate commerce as aforesaid, respondent has granted 
and allowed brokerage fees and commissions or allowances and dis- 
counts in lieu thereof in substantial amounts to the purchasers of 
such commodities. 

Par. 8. The granting and allowing of brokerage fees and commis- 
sions or allowances and discounts in lieu thereof by respondent to pur- 
chasers in connection with their respective purchases of commodities 
from sellers as set forth in paragraph 4 hereof; the receipt and accept- 
ance of brokerage fees and commissions or allowances and discounts in 
lieu thereof from sellers by respondent upon the purchases of com- 
modities by the respondent as set forth in paragraph 6 hereof; and the 
granting and allowing of brokerage fees and commissions or allow- 
ances and discounts in leu thereof by respondent to purchasers upon 
the resale of commodities by respondent as set forth in paragraph 7 
hereof are in violation of subsection (¢) of section 2 of the Clayton 
Act, as amended. 


Revort, Frnprnes 4s To THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies 
and for other purposes,” approved October 15, 1914, the Clayton Act, 
as amended by an act of Congress approved June 19, 1936, the Robin- 
son-Patman Act (U.S. C. title 15, sec. 18), the Federal Trade Com- 
mission on the 30th day of August 1940, issued and served its complaint 
in this proceeding upon the respondent named in the caption hereof, 
charging it with violation of the provisions of subsection (¢) of section 
2 of the said act. 

After the issuance of said complaint and the filing of respondent’s 
answer, the Commission, by order entered herein, gr granted respondent’s 
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motion for permission to withdraw said answer and to substitute 
therefor an answer admitting all the material allegations of fact set 
forth in said complaint, waiving all intervening procedure and further 
hearings as to said facts and waiving the filing of briefs and presenta- 
tion of oral argument, which. substitute answer was duly filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the complaint and 
answer as aforesaid, and the Commisison, having duly considered the 
matter and being now fully advised in the premises, and being of the 
opinion that section 2 (¢) of the Clayton Act, as amended by the Robin- 
son-Patman Act, has been violated by the respondent named in the 
caption hereof, now makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent, W. E. Robinson & Co., Inc., is a corpora- 
tion organized and existing under the laws of the State of Maryland, 
with its principal office and place of business located in Bel Air, Md. 
Respondent is engaged in the business of field broker, acting as agent 
of sellers in transactions of sale and purchase of canned fruits and 
vegetables between sellers thereof and jobbers, wholesalers, retail chain 
stores, and other purchasers. 

In some instances sales of such commodities have been effected for 
sellers by the respondent through brokers, commonly known as corre- 
sponding or local brokers, who have been employed by the respondent 
to assist it in making such sales. In other instances sales of such 
commodities have been effected for sellers by respondent to purchasers 
directly. 

Par. 2. For the services rendered to sellers in connection with the 
sale of such commodities in each of the manners set forth in paragraph 
1 hereof, respondent has received from sellers a brokerage fee or com- 
mission, usually 4 percent of the purchase price paid by the purchaser 
for such commodities. 

In the instances where sales of such commodities have been effected 
for sellers by the respondent through corresponding or local brokers, 
a certain percentage, usually 50 percent, of the brokerage fee or com- 
mission paid by sellers to the respondent for services in connection with 
such sales has been granted and allowed by the respondent to such 
corresponding or local brokers for brokerage services rendered to the 
respondent in connection with such sales. 

In the instances where sales of such commodities have been effected 
for sellers by respondent to purchasers directly, a certain percentage, 
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usually 50 percent, of the brokerage fee or commission paid by the 
sellers to the respondent for services in connection with such sales, 
or an allowance or discount in lieu thereof, has been granted and 
allowed by the respondent to such direct purchasers. 

Par. 3. In the course and conduct of its said business since June 19, 
1936, the respondent has effected sales of such commodities for sellers 
in each of the manners set forth in paragraph 1 hereof to purchasers 
located in States other than the State in which the respective sellers 
of such commodities are located, pursuant to which sales such com- 
modities have been shipped and transported by the sellers thereof across 
State lines to the respective purchasers thereof. 

Par. 4. Since June 19, 1936, in connection with sales of such com- 
modities in interstate commerce as aforesaid, which sales were effected 
for sellers by the respondent to purchasers directly as set forth in 
paragraph 2 hereof, the respondent has granted and allowed brokerage 
fees and commissions or allowances and discounts in lieu thereof in 
substantial amounts to such purchasers. 

Par. 5. Respondent for a number of years has also been engaged in 
the business of purchasing canned fruits and vegetables for its own 
account for resale to jobbers, wholesalers, retail chain stores, and other 
purchasers. 

Since June 19, 1936, the respondent has made many purchases of such 
commodities for its own account for resale as aforesaid from sellers 
jocated in States other than the State of Maryland, pursuant to which 
purchases such commodities have been shipped and transported by 
sellers from the respective States in which they are located across State 
lines either to the respondent or, pursuant to instructions and directions 
from respondent, to the respective purchasers to whom such commod- 
ities have been resold by the respondent. 

Since June 19, 1936, the respondent has also made many purchases 
of such commodities for its own account as aforesaid from sellers 
located in the State of Maryland, which sellers, pursuant to instruc- 
tions and directions from the respondent, have caused the commodities 
so purchased by the respondent to be shipped and transported from 
the State of Maryland across State lines to the respective purchasers 
to whom such commodities have been resold by the respondent. 

Par. 6. Since June 19, 1936, in connection with the purchases of 
such commodities by the respondent for its own account in interstate 


~ commerce as set forth in paragraph 5 hereof, the respondent has re- 


ceived and accepted from sellers brokerage fees and commissions or 
allowances and discounts in lieu thereof in substantial amounts. 

Par. 7. Since June 19, 1936, the respondent has resold such com- 
modities purchased for its own account as set forth in paragraph 5 
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hereof to purchasers located in States other than the State of Mary- 
land, pursuant to which sales the respondent has caused such com- 
modities to be shipped and transported across State lines to such 
purchasers. 

Since June 19, 1936, in connection with the sale of such commodities. 
in interstate commerce as aforesaid, the respondent has granted and 
allowed brokerage fees and commissions or allowances and discounts in 
lieu thereof in substantial amounts to the purchasers of such 
commodities. 

CONCLUSION 


In granting and allowing brokerage fees and commissions or allow- 
ances and discounts in lieu thereof to purchasers in connection with 
their respective purchases of commodities from sellers as set forth in 
paragraph 4 hereof; in receiving and accepting brokerage fees and 
commissions or allowances and discounts in lieu thereof from sellers 
upon their purchases of commodities as set forth in paragraph 6 
hereof; and in granting and allowing brokerage fees and commissions 
or allowances and discounts in leu thereof to purchasers upon the 
resale of commodities as set forth in paragraph 7 hereof, the respond- 
ent has violated the provisions of section 2 (¢) of the Clayton Act as 
amended by the Robinson-Patman Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent named in the caption hereof, in which answer said re- 
spondent admits all the material allegations of fact set forth in said 
complaint, and states that it waives all intervening procedure and 
further hearing as to said facts, and the Commission having made 
its findings as to the facts and its conclusion that said respondent 
has violated the provisions of section 2 (¢) of the Clayton Act, as 
amended by the Robinson-Patman Act, approved June 19, 1936 
(Us 'SsC) title 15, sec: 13): 

It is ordered, That in connection with sales of commodities in 
interstate commerce effected for sellers by respondent in the capacity 
of field broker, and in connection with the resale in interstate com- 
merce of commodities purchased by respondent, the respondent, W. E. 
Robinson & Co., Inc., its agents, employees, and representatives, forth- _ 
with cease and desist from: 

(1) Granting or making any allowances or discounts in lieu of 
brokerage to any purchaser in such transactions by selling com- 
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modities to any of such purchasers at a price reflecting a reduction 
from the prices at which sales of such commodities are currently 
being effected by respondent to other customers of an amount repre- 
senting, in whole or in part, brokerage currently being paid by re- 
spondent to corresponding or local brokers for brokerage services 
or sales assistance rendered to respondent in effecting sales of such 
commodities to other purchasers thereof; and 

2. Granting or allofring in any manner or form whatever, directly 
or indirectly, anything of value as a commission, brokerage, or other 
compensation or any allowance or discount in lieu thereof to any 
purchaser in such transactions. 

It is further ordered, That in purchasing commodities in interstate 
commerce the respondent, W. E. Robinson & Co., Inc., its agents, 
employees, and representatives, forthwith cease and desist from: 

1. Making purchases of commodities for respondent’s own account 
at a price or on a basis which reflects a deduction or reduction, or 
is arrived at or computed by deducting or subtracting, from the 
prices at which sellers are selling commodities to other purchasers 
thereof any amount representing or reflecting, in whole or in part, 
brokerage currently being paid by sellers to their brokers on sales of 
commodities made for said sellers by, or by said sellers through, 
their said brokers; and 

2. Accepting from sellers in any manner or form whatever, di- 
rectly or indirectly, anything of value as a commission, brokerage, 
or other compensation or any allowance and discount in leu thereof 
upon purchases of commodities made for respondent’s own account. 

It ts further ordered, That the respondent named in the caption 
hereof shall, within 80 days after service upon it of this order, file 
with the Federal Trade Commission a report in writing, setting 
forth in detail the manner and form in which it has compled with 
this order. 
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In roe Matter OF 


HARRY A. GREENBERG, TRADING AS PIONEER SPE- 
CIALTY COMPANY, AND THE CANDYLAND COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC, 5 OF AN ACT OF CONGRDSS APPROVED SEPT. 26, 1914 


Docket 4381. Complaint, Nov. 20, 1940—Decision, Jan. 10, 1941 


Where an individual engaged in sale and distribution of candy and confectionery 


(a) 


products including certain assortments of candy and other articles of mer- 
chandise which were so packed and assembled as to involve the use of games 
of chance, gift enterprises, or lottery schemes when sold and distributed 
to the consumers thereof, and which included (1) as illustrative, assort- 
ment consisting of 150 pieces of penny candy of uniform size and shape, 
together with souvenir pen and 18 larger pieces of candy, for sale and 
distribution to purchasers under a plan by which those securing by chance 
from such uniform pieces one of the 18 chocolate creams included therein, 
received, in addition, one of said 18 larger pieces, and purchaser of last of 
said penny pieces in assortment was entitled to and received without addi- 
tional cost said souvenir pen; and (2) various other assortments of candy 
and other articles of merchandise involving lot or chance feature and 
similar to that above described from which they varied in detail only; 
Sold said assortments to wholesalers, jobbers, and retailers, by whom as 
direct or indirect purchasers thereof, they were exposed and sold to pur- 
chasing public in accordance with aforesaid sales plan involving game of 
chance or sale of a chance to procure an article of merchandise at a price 
which was much less than the normal retail price thereof, or additional 
pieces of candy without additional cost, and thereby supplied to and placed 
in the hands of others means of conducting lotteries in the sale of his 
products, in accordance with sales plan above described, contrary to an 
established public policy of the United States Government and in violation 
of criminal laws and in competition with many who are unwilling to adopt 
and use said or any method involving a game of chance or the sale of a 
chance to win something by chance or any other method that is contrary to 
public policy and refrain therefrom ; 


With result that many persons were attracted by said sales plan or method 


(b) 


employed by him in sale and distribution of his candy and other articles 
of merchandise and element of chance involved therein, and were thereby 
induced to buy and sell his said products in preference to those offered and 
sold by his said competitors who do not use same or equivalent methods, 
and with effect, through use of said method by him and because of said 
game of chance, of diverting trade unfairly in commerce to him from his 
competitors aforesaid who do not use same or equivalent methods; to the 
substantial injury of competition in commerce; and 

Represented through use of. word “factory” on his letterheads and by 
other means that he owned or operated a factory where his products were 
made and that he was the manufacturer thereof, facts being he purchased 
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all of his products from others and did not own or operate any factory or 
make any of his said products; 

With tendency and capacity to mislead and deceive purchasers and prospective 
purchasers by causing them mistakenly and erroneously to believe that he 
was the manufacturer of said products, for dealing directly with whom 
as such rather than with wholesalers, jobbers, or other dealers there is a 
preference on the part of a substantial portion of the purchasing public 
as affording lower prices and other advantages, and by causing them to 
purchase his products as manufacturer thereof, as aforesaid, and as owning 
and operating or controlling plant in which they are made: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors and con- 
stituted unfair methods of competition in commerce and unfair and 
deceptive acts and practices therein. 


Mr. L. P. Allen. Jr. for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Harry A. Greenberg, 
individually, and trading as Pioneer Specialty Co., and The Candy- 
land Co., hereinafter referred to as respondent, has violated the pro- 
visions of said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the interest of the public, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrarH 1. Respondent, Harry A. Greenberg, is an individual, 
trading as Pioneer Specialty Co. and The Candyland Co., with his 
principal office and place of business located at 38 Crosby Avenue, 
Brooklyn, N. Y. Respondent is now, and for more than 5 years last 
past has been, engaged in the sale and distribution of candy and confec- 
tionery products to wholesale dealers, jobbers, and retail dealers. Re- 
spondent causes, and has caused, said products, when sold, to be 
transported from his place of business in the city of Brooklyn, N. Y., 
to purchasers thereof at their respective points of location in the vari- 
ous States of the United States other than New York and in the Dis- 
trict of Columbia. ‘There is now, and for more than 5 years last past 
has been, a course of trade by respondent in said candy and confection- 
ery products in commerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of said business respondent is, and has been, in competition 
with other individuals and with partnerships and corporations en- 
gaged in the sale and distribution of candy and confectionery prod- 
ucts in commerce between and among the various States of the United 
States and in the District of Columbia. 
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Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells, and has sold, to wholesale dealers, 
jobbers, and retail dealers, certain assortments of candy and other 
articles of merchandise so packed and assembled as to involve the use 
of games of chance, gift enterprises, or lottery schemes when sold and 
distributed to the consumers thereof. One of said assortments is here- 
inafter described for the purpose of showing the method used by 
respondent, and is as follows: 

This assortment consists of 150 pieces of candy of uniform size 
and shape, together with a souvenir pen and 18 larger pieces of 
candy. One hundred and thirty-two of the said 150 pieces of candy 
of uniform size and shape are vanilla creams, and the remaining 18 
are chocolate creams. The color of each of the said 150 pieces of 
candy is effectively concealed from purchasers and prospective pur- 
chasers until a purchase has been made and the candy broken open. 
All of the said 150 pieces of candy retail at the price of 1 cent each. 
Purchasers procuring one of the said 18 chocolate creams are entitled 
to, and receive, without additional cost, one of the said larger pieces 
of candy. Purchasers procuring one of the said 132 vanilla creams 
receive nothing in addition thereto for the 1 cent paid. The pur- 
chaser of the last of the 150 pieces of candy of uniform size and shape 
in said assortment is entitled to, and receives, without additional cost, 
the said souvenir pen. The said pen and larger pieces of candy are 
thus distributed to the purchasing and consuming public wholly by 
lot or chance. 

Respondent sells and distributes, and has sold and distributed, var- 
ious assortments of candy and other articles of merchandise involving 
a lot or chance feature, but such assortments are similar to the one 
hereinabove described and vary only in detail. 

Par. 3. Retail dealers who directly or indirectly purchase respond- 
ent’s said candy and other articles of merchandise expose and sell 
the same to the purchasing public in accordance with the sales plan 
hereinabove set: forth. Respondent thus supplies to, and places in 
the hands of, others the means of conducting lotteries in the sale of 
his products in accordance with the sales plan hereinabove described. 
The use by respondent of said sales plan or method in the sale of 
said products, and the sale of said products by and through the use 
thereof and by the aid of said sales plan or method, is a practice of 
a sort which is contrary to an established public policy of the Gov- 
ernment of the United States and in violation of criminal laws. 

Par. 4. The sale of candy and other articles of merchandise to the 
purchasing public in the manner above alleged involves a game of 
chance or the sale of a chance to procure an article of merchandise 
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at a price which is much less than the normal retail price thereof, or 
additional pieces of candy without additional cost. Many persons, 
firms, and corporations who sell and distribute candy and other 
articles of merchandise in competition with the respondent, as above 
alleged, are unwilling to adopt and use said method or any method 
involving a game of chance or the sale of a chance to win something 
by chance, or any other method that is contrary to public policy, and 
such competitors refrain therefrom. Many persons are attracted by 
said sales plan or method employed by respondent in the sale and 
distribution of his candy and other articles of merchandise and the 
element of chance involved therein, and are thereby induced to buy 
and sell respondent’s said products in preference to products offered 
for sale and sold by said competitors of respondent who do not use 
_the same or equivalent methods. The use of said method by respond- 
ent, because of said game of chance, has a tendency and capacity to, 
and does, unfairly divert trade in commerce between and among the 
various States of the United States and in the District of Columbia 
to respondent from his said competitors who do not use the same or 
equivalent methods. As a result thereof, substantial injury in being, 
and has been, done by respondent to competition in commerce be- 
tween and among the various States of the United States and in the 
District. of Columbia. 
_ Par. 5. In the course and conduct of his business, as aforesaid, 
respondent, in soliciting the sale of, and in selling, his merchandise 
has represented, through the use of the word “factory” on his letter- 
heads and by other means, that he owns or operates a factory where 
his products are manufactured and that he is the manufacturer of such 
products. In truth and in fact the respondent does not own or operate 
any factory, nor does he manufacture any of his products. The 
respondent purchases all of his products from other parties. 

Par. 6. There is a preference on the part of a substantial portion 
of the purchasing public for dealing directly with the manufacturer 
of products rather than with wholesalers, jobbers, or other dealers, 
such preference being due in part to a belief on the part of the public 
that by dealing directly with the manufacturer lower prices and other 
advantages may be obtained. 

Par. 7. The use by the respondent of the word “factory” on his 
letterheads and by other means, as hereinabove alleged, has had, ané 
now has, the tendency and capacity to mislead and deceive purchasers 
and prospective purchasers by causing them to mistakenly and errone- 
ously believe that the respondent is the manufacturer of such products 
and owns and operates.or controls the plant wherein such products are 
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manufactured, and to purchase respondent’s products on account of 
such mistaken and erroneous belief. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Finpincs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 20, 1940, issued and 
on November 22, 1940, served its complaint in this proceeding upon 
respondent Harry A. Greenberg, individually and trading as Pioneer 
Specialty Co. and The Candyland Co., charging him with the use of 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. Thereafter the respondent filed his answer, in which answer he 
admitted all material allegations of fact set forth in said complaint and 
waived all intervening procedure and further hearings as to said facts. 
The proceeding regularly came on for final hearing before the Com- 
mission on the said complaint and the answer thereto and the Com- 
mission having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of — 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 

FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Harry A. Greenberg, is an individual, 
trading as Pioneer Specialty Co. and the Candyland Co., with his 
principal office and place of business located at 38 Crosby Avenue, 
Brooklyn, N. Y. Respondent is now, and for more than 5 years last 
past has been, engaged in the sale and distribution of candy and con- 
fectionery products to wholesale dealers, jobbers, and retail dealers. 
Respondent causes, and has caused, said products, when sold, to be 
transported from his place of business in the city of Brooklyn, N. Y., 
to purchasers thereof at their respective points of location in the 
various States of the United States other than New York and in the 
District of Columbia. There is now, and for more than 5 years last 
past has been, a course of trade by respondent in said candy and con- 
fectionery products in commerce between and among the various 
States of the United States and in the District of Columbia. In the 
course and conduct of said business respondent is, and has been, in 
competition with other individuals and with partnerships and corpo- 
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rations engaged in the sale and distribution of candy and confectionery 
products in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells, and has sold, to wholesale dealers, 
jobbers and retail dealers, certain assortments of candy and other 
articles of merchandise so packed and assembled as to involve the use 
of games of chance, gift enterprises, or lottery schemes when sold and 
distributed to the consumers thereof. One of said assortments is here- 
inafter described for the purpose of showing the method used by 
respondent, and is as follows: 

This assortment consists of 150 pieces of candy of uniform size 
and shape, together with a souvenir pen and 18 larger pieces of 
candy. One hundred and thirty-two of the said 150 pieces of candy 
of uniform size and shape are vanilla creams, and the remaining 18 
are chocolate creams.: The color of each of the said 150 pieces of 
candy is effectively concealed from purchasers and prospective pur- 
chasers until a purchase had been made and the candy broken open. 
All of the said 150 pieces of candy retail at the price of 1 cent each. 
Purchasers procuring one of the said 18 chocolate creams are entitled 
to, and receive, without additional cost, one of the said larger pieces 
of candy. Purchasers procuring one of the said 132 vanilla creams 
receive nothing in addition thereto for the 1 cent paid. The pur- 
chaser of the last of the 150 pieces of candy of uniform size and 
shape in said assortment is entitled to, and receives, without addi- 
tional cost, the said souvenir pen. The said pen and larger pieces 
of candy are thus distributed to the purchasing and consuming public 
wholly by lot or chance. 

Respondent sells and distributes, and has sold and distributed, 
various assortments of candy and. other articles of merchandise in- 
volving a lot or chance feature, but such assortments are similar to 
the one hereinabove described and vary only in detail. 

Par. 3. Retail dealers who directly or indirectly purchase respond- 
ent’s said candy and other articles of merchandise expose and sell 
the same to the purchasing public in accordance with the sales plan 
hereinabove set forth. Respondent thus supplies to, and places in 
the hands of, others the means of conducting lotteries in the sale 
of his products in accordance with the sales plan hereinabove de- 
scribed. The use by respondent of said sales plan or method in the 
sale of said products, and the sale of said products by and through 
the use thereof and by the aid of said sales plan or method, is a 
practice of a sort which is contrary to an established public policy 
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of the Government of the United States and in violation of criminal 
laws. 

Par. 7. The sale of candy and other articles of merchandise to the 
purchasing public in the manner above described involves a game 
of chance or the sale of a chance to procure an article of merchandise 
at a price which is much less than the normal retail price thereof, or 
additional pieces of candy without additional cost. Many persons, 
firms, and corporations who sell and distribute candy and other 
articles of merchandise in competition with the respondent, as above 
found, are unwilling to adopt and use said method or any method 
involving a game of chance or the sale of a chance to win something 
by chance, or any other method that is contrary to public policy, 
and such competitors refrain therefrom. Many persons are attracted 
by said sales plan or method employed by respondent in the sale 
and distribution of his candy and other articles of merchandise and 
the element of chance involved therein, and are thereby induced to 
buy and sell respondent’s said products in preference to products 
offered for sale and sold by said competitors of respondent who do 
not. use the same or equivalent methods. The use of said method by 
respondent, because of said game of chance, has a tendency and ca- 
pacity to, and does, unfairly divert trade in commerce between and 
among the various States of the United States and in the District 
of Columbia to respondent from his said competitors who do not use 
the same or equivalent methods. As a result thereof, substantial in- 
jury is being, and has been, done by respondent to competition in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 5. In the course and conduct of his business, as aforesaid, 
respondent, in soliciting the sale of, and in selling, his merchandise 
has represented, through the use of the word “factory” on his 
letterheads and by other means, that he owns or operates a factory 
where his products are manufactured and that he is the manufacturer 
of such products. In truth and in fact the respondent does not own 
or operate any factory, nor does he manufacture any of his products. 
The respondent purchases all of his products from other parties. 

Par. 6. There is a preference on the part of a substantial portion 
of the purchasing public for dealing directly with the manufacturer 
of products rather than with wholesalers, jobbers, or other dealers, 
such preference being due in part to a belief on the part of the public 
that by dealing directly with the manufacturer lower prices and 
other advantages may be obtained. 

Par. 7. The use by the respondent of the word “factory” on his 
letterheads and by other means, as hereinabove found, has had, and 
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now has, the tendency and capacity to mislead and deceive pur- 
chasers and prospective purchasers by causing them to mistakenly 
and erroneously believe that the respondent is the manufacturer of 
such products and owns and operates or controls the plant wherein 
such products are manufactured, and to purchase respondent’s 
products on account of such mistaken and erroneous belief. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint and states that he 
waives all intervening procedure and further hearings as to said 
facts, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondent, Harry A. Greenberg, individ- 
ually and trading as Pioneer Specialty Co. and as The Candyland Co., 
or trading under any other name or names, his representatives, 
agents, and employees, directly or through any corporate or any 
other device, in connection with the offering for sale, sale, and 
distribution of candy or any other merchandise in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Selling and distributing any merchandise so packed and assem- 
bled that sales thereof to the general public are to be made or may be 
made by means of a game of chance, gift enterprise, or lottery 
scheme. 

2. Supplying to or placing in the hands of dealers packages or 
assortments of any merchandise which are to be used, or may be 
used, to conduct a lottery, gaming device, or gift enterprise in the 
sale or distribution of candy, or any other merchandise, to the public. 

3. Supplying to or placing in the hands of dealers any lottery 
device, either with assortments of merchandise or separately, which 
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lottery device is to be used, or may be used, in selling or distributing 
said merchandise to the public. 

4. Packing or assembling in the same package, or packages, of 
candy or other merchandise for sale to the public at retail, pieces of 
candy of uniform size and shape having centers of a different color, 
together with larger pieces of candy, or other articles of merchan- 
dise, or separately, which said larger pieces of candy, or other 
articles of merchandise, are to be, or may be, given as prizes to 
purchasers procuring a piece of candy having a center of a particular 
color. 

5. Selling or otherwise distributing any merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. 

6. Using the word “Factory” in connection with respondent’s 
trade names, or otherwise representing that respondent owns or 
operates a manufacturing plant, or that respondent manufactures 
his said products. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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In THE Marrer or 


R. G. BOWE AND W. W. HARTMAN, TRADING AS BOWE & 


HARTMAN 


COMPLAINT, FINDINGS, AND ORDER IN RNGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4373. Complaint, Nov. 8, 1940—Decision, Jan. 11, 1941 


Where two individuals engaged in interstate sale and distribution of their 


— 


(a 


(0) 


“Bowe’s Tablets,” medicinal preparation, in advertisements thereof which 
they disseminated and caused to be disseminated through the mails, and 
through other means in commerce, and through newspapers and_ periodi- 
cals, and through circulars, leaflets, and other advertising literature, and 
otherwise, and which were intended and likely to induce purchase of their 
said product— 

Represented, directly or by implication, that uleers of the stomach, duo- 
denum and intestines, gas on the stomach, sour stomach, indigestion, heart- 
burn, constipation, nausea, pains around the heart, muscular pains, nervous- 
ness, melancholia, colds, headaches, dizziness, fatigue, lack of appetite, 
bad breath, and insomnia were due to or persisted because of hyperacidity 
or the presence of excess acid in the body, and that their said product 
was a cure or remedy for hyperacidity and thereby constituted a cure 
or remedy for the specific ailments and conditions mentioned, facts being 
that, while gastric hyperacidity might be associated with ulcers of the 
stomach and various other symptoms above set forth, it was not the 
eause of such conditions, and they did not persist solely because of hyper- 
acidity and, while their said product would afford temporary neutralization 
of such hyperacidity, it did not constitute a cure or remedy therefor and 
possessed no therapeutic value in the treatment thereof, in excess of 
such temporary and palliative relief as it might afford in those cases 
where gastric hyperacidity was a concomitant factor; and 

Represented that they were manufacturing pharmacists, and that said 
preparation was made by them, facts being they did not manufacture their 
said preparation, but obtained same from other sources and were not, 
as aforesaid claimed, manufacturers, for dealing with whom there is a 
preference on the part of substantial portion of the purchasing public 
due to belief, in part, that thereby lower prices and other advantages 
may be obtained; 


With effect of misleading and deceiving substantial portion of purchasing 


public with respect to their business status and as to the therapeutic 
properties of their said preparation, and with result of inducing such 
public to purchase substantial quantities of said preparation: 


Held, That such acts and practices, under the circumstances set forth, were 


all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. William L. Taggart for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that R. G. Bowe and 
W. W. Hartman, individually, and trading as Bowe & Hartman, 
hereinafter, referred to as respondents, have violated the provisions 
of the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracrapry 1. Respondents, R. G. Bowe and W. W. Hartman, are 
individuals trading as Bowe & Hartman, with their office and prin- 
cipal place of business located at 101 Summit Street in the city of 
Toledo, Ohio. Respondents are now and for more than 2 years last 
past have been, engaged in the sale and distribution of a medicinal 
preparation designated and described as “Bowe’s Tablets.” 

In the course and conduct of their business, respondents cause said 
preparation, when sold, to be transported from their place of business 
in the State of Ohio to purchasers thereof located in various other 
States of the United States and in the District of Columbia. Re- 
spondents maintain and at all times mentioned herein have main- 
tained, a course of trade in their said product in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of false advertisements 
concerning their said product by the United States mails and by 
various other means in commerce, as commerce is defined in the 
Federal Trade Commission Act; and respondents have also dissem- 
inated and are now disseminating, and have caused and are now 
causing the dissemination of, false advertisements concerning their 
said product, by various means, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of 
their said product in commerce, as commerce is defined in the Federal 
Trade Commission Act. Among, and typical of, the false, misleading, 
and deceptive statements and representations contained in said false 
advertisements, disseminated and caused to be disseminated, as here- 
inabove set forth by United States mails, by advertisements in news- 
papers and periodicals, and by circulars, leaflets and other advertising 
literature, are the following: 
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STOMACH ULCERS 


If you are suffering from stomach trouble in any form, no matter how severe or 
long standing, including Ulcers, Constipation, Gas, Sick, Sour or Bloated Stomach, 


ete., Bowe’s Tablets will give you quick positive relief or they are free to you 


ULCERS 
Stomach Trouble relief in a short time with 
BOWE’S TABLETS 


There is no need to suffer with indigestion ; sick, sour or bloated stomach; heart- 
burn ; pains around the heart; ulcers or other digestive disturbances due to hyper- 
acidity. Take BOWEH’S TABLETS—a prescription, scientifically prepared for 
the purpose of neutralizing the acid condition of the stomach and healing tender 
membranes, no matter how severe or long standing your suffering, allowing 
digestion to proceed in a normal manner * * *, 


STOMACH ULCERS 


Stomach trouble in any form—lIndigestion, Gas Pains, Nervousness, Sour or 
Bloated Stomach, Bad Breath—pains around the heart—due to hyperacidity 
quickly relieved by 

BOWE’S TABLETS 


* * * “Guaranteed. Getresultsini0 days or get your money back * * * 

* * * What you need is to correct the condition of hyperacidity that causes 
sour stomach, gas pains, indigestion, heartburn, colds, muscular pains, melancholy 
and ulcers of the stomach, duodenum and lower tracts. 

Acidosis may be indicated by burning pains in the stomach, pain after eating, 
headaches, dizziness, belching, fatigue, melancholy, lack of appetite, colds, in- 
somnia, nervousness and constipation. 

Manufacturing Pharmacists. 


Par. 3. Through the use of the foregoing representations, and 
others of similar import not specifically set out herein, the respondents 
represent and have represented directly or by implication that ulcers of 
the stomach, duodenum and intestines, gas on the stomach, sour 
stomach, indigestion, heartburn, constipation, nausea, pains around 
the heart, muscular pains, nervousness, melancholia, colds, headaches, 
dizziness, fatigue, lack of appetite, bad breath and insomnia are due 
to, or persist because of, hyperacidity or the presence of excess acid 
in the body; that respondents’ preparation is a cure or remedy for 
 hyperacidity and thereby constitutes a cure or remedy for the specific 
ailments and conditions mentioned. Respondents further represent 
that they are manufacturing pharmacists and that said preparation 
is manufactured by them. 

Par. 4. The representations used and disseminated by the respond- 
ents as aforesaid are grossly exaggerated, false, and misleading. In 
truth and in fact, while gastric hyperacidity may be associated with 
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ulcers of the stomach, duodenum or intestines, gas on the stomach, 
sour stomach, indigestion, heartburn, constipation, nausea, pains 
around the heart, muscular pains, nervousness, melancholia, colds, 
headaches, dizziness, fatigue, lack of appetite, bad breath, and in- 
somnia, it is not the cause of such conditions, nor do such conditions 
persist solely because of hyperacidity. Although the respondents’ 
product will assist in the temporary neutralization of gastric hyper- 
acidity, it does not constitute a cure or remedy for any of the condi- 
tions above enumerated. Said preparation possesses no therapeutic 
value in the treatment of such conditions in excess of such temporary 
and palliative relief as it may afford in those cases where gastric 
hyperacidity is a concomitant factor. Respondents are not manu- 
facturing pharmacists and do not manufacture their said preparation 
but obtain said preparation from other sources. 

Par. 5. There is a preference on the part of a substantial portion 
of the purchasing public for dealing directly with a manufacturer, 
such preference being due in part to a belief that thereby lower 
prices and other advantages may be obtained. 

Par. 6. The use by the respondents of the aforesaid false adver- 
tisements has the tendency and capacity to, and does, mislead and 
deceive a substantial portion of the purchasing public with respect 
to respondents’ business status and with respect to the therapeutic 
properties of respondents’ preparation. As a result the purchasing 
public has been induced to purchase and has purchased substantial 
quantities of said preparation. 

Par. 7. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finprncs as to THe Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 8, 1940, issued and on 
November 9, 1940, served its complaint in this proceeding upon re- 
spondents R. G. Bowe and W. W. Hartman, individually, and trad- 
ing as Bowe & Hartman, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said act. On November 27, 1940, the respondents filed 
their answer, in which answer they admitted all the material ailega- 
tions of facts set forth in said complaint and waived all intervening 
procedure and further hearing as to said facts. . Thereafter, the pro- 
ceeding regularly came on for final hearing before the Commission 
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on the said complaint and the answer thereto, and the Commission, 
having duly considered the matter, and being fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondents, R. G. Bowe and W. W. Hartman, are 
individuals trading as Bowe & Hartman, with their office and prin- 
cipal place of business located at 101 Summit Street in the city of 
Toledo, Ohio. Respondents are now, and for more than 2 years last 
past have been, engaged in the sale and distribution of a medicinal 
preparation designated and described as “Bowe’s Tablets.” 

In the course and conduct of their business, respondents cause 
said preparation, when sold, to be transported from their place of 
business in the State of Ohio to purchasers thereof located in various 
other. States of the United States and in the District of Columbia. 
Respondents maintain and at all times mentioned herein have main- 
tained, a course of trade in their said product in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of false advertisements 
concerning their said product by the United States mails and by 
various other means in commerce, as commerce is defined in the 
Federal Trade Commission Act; and respondents have also dissemi- 
nated and are now disseminating, and have caused and are causing 
the dissemination of, false advertisements concerning their said 
product, by various means, for the purpose of inducing, and which 
are likely to induce, directly or indirectly, the purchase of their said 
product in commerce, as commerce is defined in the Federal Trade 
Commission Act. Among, and typical of, the false, misleading, and 
deceptive statements and representations contained in said false 
advertisements, disseminated and caused to be disseminated, as 
hereinabove set forth, by United States mails, by advertisements in 
newspapers and periodicals, and by circulars, leaflets and other 
advertising literature, are the following: 


STOMACH ULCERS 


If you are suffering from stomach trouble in any form, no matter how 
severe or long standing, including Ulcers, Constipation, Gas, Sick, Sour or 
Bloated Stomach, etc., Bowe’s Tablets will give you quick positive relief or 
they are free to you * * * 
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ULCERS 
Stomach Trouble relieved in a short time with 
Bowe’s TABLETS 


There is no need to suffer with indigestion; sick, sour or bloated stomach; 
heartburn; pains around the heart; ulcers or other digestive disturbances due 
to hyperacidity. Take BOWE’S TABLETS—a prescription, scientifically pre- 
pared for the purpose of neutralizing the acid condition of the stomach and 
healing tender membrances, no matter how severe or long standing your 
suffering, allowing digestion te proceed in a normal manner * * * 


StoMAcH ULCERS 
Stomach trouble in any form—Indigestion, Gas Pains, Nervousness, Sour or 
Bloated Stomach, Bad Breath—pains around the heart—due to hyperacidity 
quickly relieved by 
Bowe’s TABLETS 


* * * Guaranteed. Get results in 10 days or get your money back * * * 

* * * What you need is to correct the condition of hyperacidity that causes 
sour stomach, gas pains, indigestion, heartburn, colds, muscular pains, melancholy 
and ulcers of the stomach, duodenum and Jower tracts. 

Acidosis may be indicated by burning pains in the stomach, pain after eating, 
headaches, dizziness, belching, fatigue, melancholy, lack of appetite, colds, insom- 
nia, nervousness and constipation. 

Manufacturing Pharmacists. 

Par. 3. Through the use of the foregoing representations, and 
others of similar import not specifically set out herein, the respondents 
represent and have represented directly or by implication that ulcers 
of the stomach, duodenum and intestines, gas on the stomach, sour 
stomach, indigestion, heartburn, constipation, nausea, pains around the 
heart, muscular pains, nervousness, melancholia, colds, headaches, 
dizziness, fatigue, lack of appetite, bad breath, and insomnia are due to, 
or persist because of, hyperacidity or the presence of excess acid in the 
body; that respondents’ preparation is a cure or remedy for hyper- 
acidity and thereby constitutes a cure or remedy for the specific ail- 
ments and conditions mentioned. Respondents further represent that 
they are manufacturing pharmacists and that said preparation is 
manufactured by them. 

Par. 4. The representations used and disseminated by the respond- 
ents as aforesaid are grossly exaggerated, false, and misleading. In 
truth and in fact, while gastric hyperacidity may be associated with 
ulcers of the stomach, duodenum or intestines, gas on the stomach, 
sour stomach, indigestion, heartburn, constipation, nausea, pains 
around the heart, muscular pains, nervousness, melancholia, colds, 
headaches, dizziness, fatigue, lack of appetite, bad breath, and in- 
somnia, it is not the cause of such conditions, nor do such conditions 
persist solely because of hyperacidity. Although the respondents’ 
product will assist in the temporary neutralization of gastric hyper- 
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acidity, it does not constitute a cure or remedy for any of the condi- 
tions above enumerated. Said preparation possesses no therapeutic 
value in the treatment of such conditions in excess of such temporary 
and palliative relief as it may afford in those cases where gastric hyper- 
acidity is a concomitant factor. Respondents are not manufacturing 
pharmacists and do not manufacture their said preparation but obtain 
said preparation from other sources. 

Par. 5. There is a preference on the part of a substantial portion of 
the purchasing public for dealing directly with a manufacturer, such 
preference being due in part to a belief that thereby lower prices and 
other advantages may be obtained. 

Par. 6. The use by the respondents of the aforesaid false advertise- 
ments has the tendency and capacity to, and does, mislead and deceive 
a substantial portion of the purchasing public with respect to respond- 
ents’ business status and with respect to the therapeutic properties of 
respondents’ preparation. As a result the purchasing public has been 
induced to purchase and has purchased substantial quantities of said 
preparation. 

CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ents, in which answer respondents admit all the material allegations 
of fact set forth in said complaint and state that they waive all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and its conclusion that 
said respondents have violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondents, R. G. Bowe and W. W. Hart- 
man, individually and trading as Bowe & Hartman, or trading under 
any other name, their agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale or distribution of their medicinal preparation 
known as Bowe’s Tablets, or any other medicinal preparation of sub- 
stantially similar composition, or possessing substantially similar prop- 
erties, whether sold under the same name or under any other name, do 
forthwith cease and desist from directly or indirectly : 
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Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails, or (6) by any means in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, which advertisement represents, directly or through inference, 
that ulcers of the stomach, duodenum or intestines, gas on the stomach, 
sour stomach, indigestion, heartburn, constipation, nausea, pains around 
the heart, muscular pains, nervousness, melancholia, colds, headaches, 
dizziness, fatigue, lack of appetite, bad breath, or insomnia are caused 
by, or persist solely because of, hyperacidity ; that respondents’ prepa- 
ration constitutes a cure or remedy for any of said ailments or condi- 
tions, or for hyperacidity; that said preparation possesses any 
therapeutic value in the treatment of any of said ailments or condi- 
tions, in excess of such temporary and palliative relief as it may afford 
by the neutralization of gastric hyperacidity in those cases where gas- 
tric hyperacidity is a contributing factor; that respondents are manu- 
facturing pharmacists or that they manufacture said preparation. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as commerce is defined 
in the Federal Trade Commission Act, of said preparation, which 
advertisement contains any of the Poon prohibited in para- 
graph 1 hereof. 

It ts further ordered, That respondents shall within 60 days after 
service upon them of this order file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with this order. 
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PUREX CORPORATION, LTD. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4074. Complaint, Mar. 29, 1940—Decision, Jan. 13, 1941 


Where a corporation engaged in manufacture of its “Purex” chemical prepara- 


(a) 


(0) 


tion for use as germicide, and in interstate sale and distribution thereof, 
in advertisements of its said product which it disseminated and caused 
to be disseminated through the mails and by various other means in com- 
merce and otherwise, and including advertisements by circulars, leaflets, 
pamphlets, and other advertising literature— 

Represented, in its said advertising, that said product-was ‘a most 
powerful germicide” and, directly and by implication, that such preparation 
possessed such powerful germicidal qualities that solution made by adding 
two tablespoonfuls thereof to gallon of water would, applied externally to 
livestock or other animals, destroy all bacteria and disinfect any surface 
euts or sores; and 

Represented that such a solution would prevent spread of and destroy all 
bacteria on metal or wood equipment, through such statements as “* * * 
After thoroughly washing and cleaning equipment,” “such as Milk cans, 
Milking Equipment, Feed Pans, Troughs, Etc.,” “spray or soak with a 
disinfecting bath made by using two tablespoons PUREx to each gallon 
of water”; 


Facts being, while such a solution possessed disinfectant and germicidal qual- 


ities, it was not effective for all purposes and would not destroy all bacteria 
or absolutely disinfect surface cuts and sores, nor, used as recommended 
and directed, prevent spread of all bacteria, nor destroy all such life on 
metal or wood or any other kind of equipment, but degree of effectiveness 
thereof, used as disinfectant or antiseptic, was dependent upon concentra- 
tion of solution and length of time of exposure, in order for solution of 
product in question to constitute competent and effective germicide or 
disinfectant in treatment of surface cuts and sores, in accordance with 
accepted medical practice, it would have to contain at least 10 percent 
by volume of preparation in question in its undiluted form, and solution 
diluted, as above set forth in such a “disinfectant bath,” was not an abso- 
lute chemical disinfectant or germicide, capable of killing all bacterial 


life ; 


With result that purchasing public was caused to believe it such an absolute 


chemical disinfectant, etc., as above set forth, through use of word “disin- 
fectant” as above stated, and portion of such public was also caused to 
believe that product in question possessed stronger germicidal qualities 
when used in solution recommended and directed, through statement “a 
most powerful germicide,’” than was actually the case, and with effect, 
through use of foregoing misleading statements and representations, dis- 
seminated as aforesaid, of misleading and deceiving substantial portion of 
purchasing public into erroneous and mistaken belief that such statements 
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and representations were true, and into purchase of substantial quantity 
of its said product: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 

Before Mr. William C. Reeves, trial examiner. 

Mr. L. E. Creel, Jr. and Mr. Robert Mathis, Jr. for the Commis- 
sion. 

Mr. I. Henry Harris, Jr., of Los Angeles, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason t# believe that Purex Corporation, 
Ltd., a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondent Purex Corporation, Ltd., is a corporation 
organized and existing under and by virtue of the laws of the State 
of California, with its factory and principal place of business located 
at 1001 East Sixty-second Street, in the city of Los Angeles, State of 
California. The respondent is now and for more than 2 years last 
past has been, engaged in the business of manufacturing, selling, and 
distributing a chemical preparation known as “Purex,” intended for 
use as a germicide. 

In the course and conduct of its business, respondent causes said 
preparation, when sold, to be transported from its place of business 
in the State of California to the purchasers thereof located in various 
other States of the United States and in the District of Columbia. The 
respondent maintains, and at all times mentioned herein has main- 
tained a course of trade in said preparation in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concern- 
ing its said product, by the United States mails and by various other 
means in commerce, as commerce is defined in the Federal Trade Com- 
mission Act, for the purpose of inducing and which are likely to induce, 
’ directly or indirectly, the purchase of said product; and respondent 
has also disseminated and is now disseminating and has caused and is 
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now causing the dissemination of, false advertisements concerning its 
said product, by various means, for the purpose of inducing and which 
are likely to induce, directly or indirectly, the purchase of its said 
product in commerce, as commerce is defined in the Federal Trade 
Commission Act. Among, and typical of, the false, misleading and 
deceptive statements and representations contained in said false adver- 
tisements, disseminated and caused to be disseminated, as hereinabove 
set forth, by the United States mails, and by circulars, leaflets, pam- 
phiets, and other advertising literature, are the following: 

x * * Jt is a most powerful.germicide * * * 

Batuine: Livestock, Small Animals and Pests. Use 2 tablespoons PuREx to 
each gallon of wash water. This will aid in disinfecting any surface cuts or 
sores and will materially aid in preventing the spread of contagious diseases. 

EQUIPMENT SANITATION: (Such as Milkcans, Milking Hquipment, Feed Pans, 
Troughs, Ete.) After thoroughly washing and cleaning equipment, spray or 
soak with a disinfecting bath made by using two tablespoons PUREXx to each 
gallon of water. 

Par. 8. Through the use of the statements and representations 
hereinabove set forth and others similar thereto not specifically set 
forth herein, the respondent represents, directly or by implication, 
that its preparation Purex possesses such powerful germicidal prop- 
erties that a solution made by adding two tablespoons of the prepara- 
tion to a gallon of water will, when applied externally to livestock 
and other animals, destroy bacteria and disinfect any surface cuts or 
sores; that such solution will prevent the spread of bacteria and will 
destroy bacteria on metal or wood equipment. 

Par. 4. The foregoing representations are grossly exaggerated, 
false and misleading. While respondent’s preparation possesses 
germicidal properties, the solution in question is wholly ineffective. 
Such solution will not destroy bacteria and will not disinfect surface 
cuts or sores. It will not prevent the spread of bacteria nor will 
it destroy bacteria on metal or wood or any other kind of equipment. 
In truth and in fact, in order for a solution of respondent’s prepara- 
tion to constitute a competent and effective germicide or disinfectant, 
such solution would have to contain at least 10 percent of respondent’s 
preparation in its undiluted form. 

Par. 5. The use by the respondent of the foregoing false and mis- 
leading statements and representations, disseminated as aforesaid, 
has had and now has the capacity and tendency to, and does, mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such false statements and repre- 
sentations are true, and into the purchase of substantial quantities 
of respondent’s product. 
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Par. 6. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnés as ro THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 29th day of March 1940, issued, 
and subsequently served, its complaint in this proceeding upon the 
respondent, Purex Corporation, Ltd., a corporation, charging it with 
the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. On May 15, 1940, the respond- 
ent filed its answer in this proceeding. After the issuance of said 
complaint and the filing of respondent’s answer thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by Robert Mathis, Jr., for the Commission, and in oppo- 
sition to the allegations of the complaint by I. Henry Harris, Jr., for 
the respondent, before William C. Reeves, an examiner of the Com- 
mission, theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the complaint, the answer thereto, 
testimony and other evidence, respondent having expressly waived the 
tiling of briefs, and oral argument not having been requested, and the 
Commission having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Purex Corporation, Ltd., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of California, with its factory and principal place of business 
located at 9300 Rayo Avenue, in the city of Southgate, State of 
California. The respondent is now, and for more than 2 years last 
past has been, engaged in the business of manufacturing, selling and 
distributing a chemical preparation known as “Purex,” intended for 
use as a germicide. 

In the course and conduct of its business, respondent causes said 
preparation, when sold, to be transported from its place of business 
in the State of California to the purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
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The respondent maintains and for more than two years last past 
has maintained a course of trade in said preparation in commerce 
among and between the various States of the United States. 

Par. 2. In the course and conduct of its aforesaid business, the 
respondent has disseminated, and is now disseminating, and has 
caused, and is now causing, the dissemination of false advertisements 
and statements concerning its said product by the United States mails 
and by various other means in commerce, as commerce is defined in 
the Federal Trade Commission Act, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of 
respondent’s product. Respondent has also disseminated, and is now 
disseminating, and has caused, and is now causing, the dissemination 
of false advertisements concerning its said product by various means 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of its said product in commerce, as com- 
merce is defined in the Federal Trade Commission Act. Among and 
typical of the statements and representations contained in said ad- 
vertisements disseminated and caused to be disseminated as herein- 
above set forth, by the United States mails and by circulars, leaflets, 
pamphlets, and other advertising literature are the following: 

+ * It isia most powertul germicide * = 

BaTHine: Livestock, Small Animals and Pets. _ Use 2 tablespoons Purrx to 
each gallon of wash water. This will aid in disinfecting any surface cuts or 
sores and will materially aid in preventing the spread of contagious diseases. 

EQUIPMENT SANITATION: (Such as Milk-cans, Milking Equipment, Feed Pans, 
Troughs, Ete.) After thoroughly washing and cleaning equipment, spray or 
soak with a disinfecting bath made by using two tablespoons PurREx to each 
gallon of water. 

Par. 3. Through the use of the statements and representations here- 
inabove set forth, and others similar thereto not specifically set forth 
herein, the respondent represents, directly or by implication, that its 
preparation “Purex” possesses such powerful, germicidal qualities 
that a solution made by adding two tablespoons of the preparation to 
a gallon of water will, when applied externally to livestock and other 
animals, destroy all bacteria and disinfect any surface cuts or sores; 
and that such solution will prevent the spread of, and will destroy, 
all bacteria on metal or wood equipment. 

Par. 4. The Commission finds that while a solution containing 
Purex in the strength recommended by respondent possesses disin- 
fectant and gerimicidal properties, it is not effective for all purposes 
and will not destroy all bacteria or absolutely disinfect surface cuts 
and sores. Respondent’s preparation, when used in the solution rec- 
ommended and as directed, will not prevent the spread of all bacteria, 
nor will it destroy all bacteria on metal or wood or any other kind of 
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equipment. The degree of effectiveness of respondent’s preparation 
when used as a disinfectant or antiseptic, is dependent upon the con- 
centration of the solution used, the cleanliness of the surface treated 
and the length of time of exposure. In order for a solution of re- 
spondent’s preparation to constitute a competent and effective germi- 
cide or disinfectant in the treatment of surface cuts and sores in ac- 
cordance with the accepted medical practice, such solution would have 
to contain at least ten percent, by volume, of respondent’s preparation 
in its undiluted form. 

Par. 5. The Commission further finds that while respondent’s di- 
rections for diluting its product to make what is called a “disinfectant 
bath” may constitute an acceptable scientific use of the term “disin- 
fectant,” such use of said term is misleading to the purchasing public 
in that it causes the public to believe that such diluted solution is an 
absolute chemical disinfectant or germicide capable of killing all bac- 
terial life. The statement “It is a most powerful germicide” is also 
misleading in that it causes a portion of the purchasing public to 
believe that respondent’s product possesses stronger germicidal prop- 
erties when used in the solution recommended and as directed than is 
actually the case. 

Par. 6. The use by the respondent of the foregoing misleading state- 
ments and representations disseminated as herein set forth has the 
capacity and tendency to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken belief 
that such statements and representations are true and into the pur- 
chase of a substantial quantity of respondent’s product designated as 
“eureka 

CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, testimony and other evidence taken before William C. Reeves, 
an examiner of the Commission theretofore designated by it, in sup- 
port of the allegations of said complaint, and in opposition thereto, 
respondent having waived the filing of briefs, and oral argument 
not having been requested, and the Commission having made its 
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findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Purex Corporation, Ltd., a cor- 
poration, its officers, representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution of its product designated as “Purex,” 
or any product of substantially similar composition or possessing 
substantially similar properties, whether sold under the same name 
or under any other name, do forthwith cease and desist from directly 
or indirectly: ‘ 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, which, advertisement represents, directly or through inference: 

(a) That a solution containing any amount less than 10 percent of 
respondent’s preparation is a competent or effective germicide for the 
treatment of surface cuts or sores. 

(6) That a solution of respondent’s preparation containing two 
tablespoonfuls of such preparation to each gallon of water used is a 
competent or effective disinfectant or “disinfecting bath” for use on 
metal or wood surfaces, except in those cases where such surfaces have 
been previously cleaned and thoroughly washed. 

(c) That a solution containing two tablespoonfuls of respondent’s 
preparation to one gallon of water is capable of killing all forms of 
bacterial life. 

(d) That respondent’s preparation possesses any disinfectant or 
germicidal or antiseptic properties in excess of such properties as it 
actually possesses. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to 
induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of said 
preparation, which advertisement contains any of the representations 
prohibited in paragraph 1 hereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


GROUP SALES CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2922. Complaint, Sept. 17, 1936—Decision, Jan. 14, 1941 


Where a corporation engaged, as jobber or wholesaler, in interstate sale and 
distribution of silk and rayon piece goods, in competition with others engaged 
in sale and distribution in commerce of similar products, and including 
many who do not in any way misrepresent the quality, character or origin 
thereof— 

Represented that the piece goods sold by it consisted entirely of “name goods,” 
or materials of generally recognized merit and quality, made and nationally 
advertised by manufacturing establishments of wide and favorable reputa- 
tion, and that such goods were purchased or obtained by it direct from 
manufacturers thereof, and were composed entirely of new, wanted, up-to- 
date, stylish and seasonable fabrics, through such statements, in cireulars 
distributed among its retail customers and prospective customers in the va- 
rious States, and advertisements of its said products, as “HOLD A NAME SALE 
AND GET THE BENEFIT OF MILLIONS OF DOLLARS WORTH OF NATIONAL ADVERTIS- 
ING!,” “EVERY WOMAN KNOWS THESE FAMOUS MAKERS,” followed by names of 
10 manufacturers who were widely and favorably known among the retail 
trade and buying public, along with statement “and many other, equally 
well known—SILKS AND ACETATES,” “We will ship you a Group of 1,000 yarDs 
of High-type, New, Stylish, Wanted sILKs and ACETATES * * *. Con- 
sisting of many of the above Nationally Advertised Qualities * * *,” 
“* x * We buy surplus stocks, sample pieces and short warps from mills, 
commission houses and dress manufacturers. * * *,° “We * * * get 
the most up-to-date, stylish, perfect fabrics * * *,” and “Only New, 
Wanted, Stylish Merchandise,” ete. ; 

Facts being products thus advertised by it did not consist wholly of materials: 
of generally recognized merit and quality, made and nationally advertised 
by manufacturing establishments of wide and favorable reputation, substan- 
tial part thereof, on the contrary, consisted of materials having no recog- 
nized merit or quality and made by manufacturers who did not have such a 
reputation, most of its said merchandise was not purchased direct from 
manufacturer, but purchased or obtained from commission merchants, 
dress manufacturers, garment makers and jobbers, the “Acéetates” were in 
fact rayon fabrics, and substantial part of merchandise advertised and 
sold by it was not new, wanted, up-to-date, stylish or seasonable, but sub- 
stantial portion thereof, on the contrary, consisted of discontinued numbers 
and odd lots and merchandise of second or inferior grade ; 

With tendency and capacity, through such false and misleading statements and 
representations in designating or describing its said merchandise, to mislead 
substantial number of retail merchants into erroneous belief that suck 
representations were true, and with result, as direct consequence of such 
belief, induced as above set forth, that number of retail dealers purchased 
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substantial volume of silk and rayon piece goods sold by it, and that trade 
was diverted unfairly to it from its competitors, who truthfully advertise 
and represent the quality, character and origin of their products; to the 
substantial injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition. 

Before Mr. Miles J. Furnas, Mr. John J. Keenan, and Mr. Robert 

S. Hall, trial examiners. 

Mr. Morton Nesmith for the Commission. 


Bangser & Kaufmann, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Septem- 
ber 26, 1914, entitled, “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission having reason to believe that Group Sales Corpora- 
tion, a corporation, hereinafter referred to as respondent, is now and 
has been using unfair methods of competition in commerce as “com- 
merce” is defined in said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as follows: 

ParacrapH 1. The respondent, Group Sales Corporation, a corpora- 
tion, is a corporation organized, existing and doing business under 
and by virtue of the laws of the State of New York, with its principal 
place of business located in the city of New York, in the State of New 
York. It is now, and for more than 1 year last past has been, engaged 
in business as a jobber or wholesaler in the sale and distribution of silk 
and rayon piece goods, in interstate commerce. It causes its said prod- 
ucts, when sold, to be shipped and distributed from its place of business 
in the city and State of New York to the purchasers thereof located in 
divers ef the other States of the United States of America, and the Dis- 
trict of Columbia. In the course and conduct of its business, said 
respondent, Group Sales Corporation, is, and has been at all times 
herein referred to, in competition with other corporations, individuals, 
firms and partnerships likewise engaged in the sale and distribution 
in interstate commerce of like and similar products to those of the 
respondent above mentioned and set-out. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, the respondent, Group Sales Corporation, hereto- 
fore purchased, and still purchases, from various sources supplies of 
silk and rayon piece goods, only a portion of which was “name goods,” 
i. e., materials of generally recognized merit and quality, made and 
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nationally advertised by manufacturing concerns of wide and well 
established reputation, well and favorably known to the trade and 
purchasing public. 

In soliciting the sale of its products in interstate commerce, the re- 
spondent, Group Sales Corporation, distributed, and still distributes, 
among its retail customers and prospective customers located in various 
States, certain circulars bearing the following caption: 

HOLD A NAME SALE 


AND GET THE BENEFIT OF MILLIONS OF 
DOLLARS WORTH OF NATIONAL ADVERTISING ! 


and said circulars contained also the following: 


EVERY WOMAN KNOWS THESE FAMOUS 
MAKERS. 
Thereafter the following well known names of manufacturers who 
enjoy wide and favorable reputations among the retail trade and the 
buying public, were listed and set-out in said circulars, to wit: 
H. R. Mallinson 
Cheney Bros. 
Belding 
Schwarsenbach 
Susquehanna 
C. K. Eagle 
Bloomsburg 
Stehli 
Julliards 
Duplan 
said names of manufacturers, above set-out, being followed in said 
circulars by the following: 
and many other equally well known 
SILKS AND ACETATES. 

In another certain circular of respondent which it distributed in 
interstate commerce among the retail dealers in the several States of 
the United States of America, the respondent made the following 
offer and inducement to the retail trade, to wit: 

We will ship you a croup of 1,000 yarns of High-type, New, Stylish, Wanted 
SILKS and ACETATES * * * Consisting of many of the above Nationally 
Advertised Qualities * * #* 

In still another circular of respondent distributed in interstate 
commerce, it was stated: 

You surely would be interested if you could buy beautiful silks and acetates 


at a fraction of their regular prices. Here's wHy—We buy surplus ‘stocks, 
sample pieces and short warps from mills, commission houses and dress manu- 
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facturers. We are, at all times, ready to lay out large sums of spot cash and 
in that way we buy at ridiculous prices. These Bargains We Pass On to You. 

And in other circulars so distributed by the respondent in inter- 
state commerce as aforesaid, the following statement is made: 

We take advantage of weaknesses in the market and get the most up-to-dare, 
stylish, perfect fabrics at a fraction of their wholesale prices. THESE BARGAINS: 
WE PASS ON TO YOU. 

In the conduct of its said business the said respondent, Group Sales 
Corporation, advertised, sold and offered for sale in interstate com- 
merce, its said products by means of the following inducements and 
representations: 

Only New, Wanted Stylish Merchandise ; 

All New, This Season’s Fabrics; 

Latest Wanted Fabrics; 

Perfect—New—Stylish Silks and Acetates; 
and concerning its said products the respondent made and makes the 
following statements: 

All Our Merchandise is Guaranteed Perfect—-New—Up-To-The-Minute, Wanted 
Fabrics. 

All of said statements, together with many similar statements 
appearing in respondent’s advertising literature, purport to be 
descriptive of the products sold by the respondent. In all of its 
advertising literature, respondent represents, through the statements 
and representations herein set-out and other statements of similar 
import and effect, that the silk and rayon piece goods sold by it are 
composed entirely of so-called “name goods” and consist of materials 
of generally recognized merit and quality made and nationally adver- 
tised by manufacturing establishments of wide and favorable repu- 
tation, well and favorably known to the trade and purchasing public; 
that said silk and rayon piece goods were purchased or obtained 
direct from the manufacturer or manufacturers of said merchandise 
and that said piece goods are composed entirely of new, wanted, 
up-to-the-minute or up-to-date, stylish, seasonable fabrics. 

Par. 3. In truth and in fact said products so advertised, sold and 
offered for sale by respondent in interstate commerce did not consist 
wholly of so-called “name goods,” did not consist of material of gen- 
erally recognized merit and quality, made and nationally advertised 
by manufacturing establishments of wide and favorable reputation, 
well and favorably known to the trade and purchasing public, but to 
the contrary, a substantial part of the merchandise of respondent, 
so represented, sold, offered for sale and advertised in interstate com- 
merce consisted in merchandise other than “name goods,” and in like 
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manner a substantial portion of said merchandise was not purchased 
or otherwise obtained by the said respondent direct from the manu-- 
facturer or manufacturers thereof, but was obtained from other 
jobbers and garment makers who did not manufacture said products 
so advertised, represented, sold and offered for sale in interstate 
commerce by respondent. In like manner a substantial part of the 
merchandise so advertised, represented, sold and offered for sale by 
respondent in interstate commerce, was not truthfully and properly 
described, when said merchandise was represented or referred to as 
being composed only of new, wanted, up-to-the-minute or up-to-date, 
stylish, seasonable fabrics. In truth and in fact, a substantial part of 
such merchandise was “seconds” or “left-overs” from garment 
manufacturers’ goods. 

Par. 4. There are among respondent’s competitors many who do a 
wholesale and jobbing business in silk and rayon piece goods who do 
not, in any way, misrepresent the quality or character of their respec- 
tive products but who properly and truthfully advertise and represent 
the character and nature of the merchandise which they sell. 

Par 5. Each and all of the false and misleading statements and 
representations made by the respondent in designating or describing 
its merchandise, in offering for sale and selling said merchandise, 
were, and are, calculated to, and had, and now have, a tendency and 
capacity to mislead a portion of the retail merchants who buy 
respondent’s piece goods into the erroneous belief that all of said 
representations are true. As a direct consequence of the mistaken 
and erroneous beliefs, induced as hereinabove set out, a number of 
retail dealers have purchased a substantial volume of the silk and 
rayon piece goods sold by the respondent with the result that trade 
has been unfairly diverted to the respondent from competitors like- 
wise engaged in the business of wholesaling and jobbing silk and 
rayon piece goods who truthfully advertise and represent the quality, 
character and nature of their products. As a result thereof, injury 
has been, and is now being, done by respondent to competition in 
commerce among and between the States of the United States. 

Par. 6. The above and foregoing acts, practices, and representa- 
tions of the respondent have been, and are, all to the prejudice of the 
public and respondent’s competitors as aforesaid, and constitute 
unfair methods of competition within the meaning and intent of 
section 5 of an act of Congress approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 
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_ Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on September 17, 1936, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Group Sales Corporation, a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filing of respondent’s answer thereto, testimony and other evidence in 
support of the allegations of said complaint were introduced by Mor- 
ton Nesmith, attorney for the Commission, and in opposition to the 
allegations of the complaint by Adolph Bangser, attorney for the re- 
‘spondent,- before examiners of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter the 
proceeding regularly came on for final hearing before the Commission 
on the said complaint, the answer thereto, testimony and other evidence, 
and brief in support of the complaint; and the Commission, having 
duly considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Group Sales Corporation, is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, with its principal place of busi- 
ness located in the city of New York, in the State of New York. It is 
now, and for more than 5 years last past has been, engaged in business 
as a jobber or wholesaler in the sale and distribution of silk and rayon 
piece goods. It causes its said products, when sold, to be shipped and 
transported from its place of business in the city and State of New York 
to the purchasers thereof located in various other States of the United 
States of America. and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in its said products in commerce among and between the vari- 
ous States of the United States and in the District of Columbia. 

In the course and conduct of its business, said respondent, Group 
Sales Corporation, is, and has been at all times herein referred to, in 
competition with other corporations, and with individuals, firms, and 
partnerships also engaged in the sale and distribution in commerce 
among and between the various States of the United States and in the 
District of Columbia of products similar to those of the respondent. 

Par. 2. In the course and conduct of its business as aforesaid, 
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and for the purpose of inducing the purchase of its products, the 
respondent has distributed, and still distributes, among its retail 
customers and prospective customers located in various States, cer- 
tain circulars bearing the following caption: 

HOLD A NAME SALE 


AND GET THE BENEFIT OF MILLIONS OF 
DOLLARS WORTH OF NATIONAL ADVERTISING ! 


and said circulars contained also the following: 
EVERY WOMAN KNOWS THESE FAMOUS MAKERS, 


Thereafter the following well-known names of manufacturers who 
enjoy wide and favorable reputations among the retail trade and 
the buying public, were listed and set out in said circulars, to-wit: 


H. R. Mallinson, 
Cheney Bros., 
Belding, 
Schwarsenbach, 
Susquehanna, 

C. K. Eagle, 
Bloomsburg, 
Stehli, 
Julliards, 
Duplan, 


such names being followed in said circulars by the following: 


and many other equally well known 
—SILKS AND ACETATES. 


In another circular of respondent which it distributed among re- 
tail dealers the following appeared : 
We will ship you a Group of 1,000 yvArps of High-type, New, Stylish, Wanted 


SILKS and ACETATES * * * Consisting of many of the above Nationally 
Advertised Qualities * * * 


In still another circular of respondent it was stated: 


You surely would be interested if you could buy beautiful silks and acetates 
at a fraction of their regular prices. Hrre’s wHy—We buy surplus stocks, 
sample pieces and: short warps from mills, commission houses and dress manu- 
facturers. We are, at all times, ready to lay out large sums of spot cash and 
in that way be buy at ridiculous prices. These Bargains We Pass On to You. 


And in other circulars so distributed by the respondent, the following 
statement is made: 
We take advantage of weaknesses in the market and get the most up-to-date, 


stylish, perfect fabrics at a fraction of their wholesale prices. THESE BARGAINS 
WE PASS ON TO YOU. 
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In the conduct of its business the respondent also advertised its 
products by means of the following representations: 

Only New, Wanted, Stylish Merchandise ; 

All New, This Season’s Fabrics ; 

Latest Wanted Fabrics ; 

Perfect—New—NStylish Silks and Acetates; 

All Our Merchandise is Guaranteed Perfect—New—Up-To-The-Minute, Wanted 
Fabrics. 

All of said statements, together with many similar statements ap- 
pearing in respondent’s advertising literature, purport to be descriptive 
of the products sold by the respondent. Through the use of such state- 
ments and representations and other statements of similar import and 
effect, the respondent represents that the piece goods sold by it consist 
entirely of so-called “name goods”, that is, materials of generally 
recognized merit and quality made and nationally advertised by 
manufacturing establishment of wide and favorable reputation; that 
said piece goods were purchased or obtained by respondent direct 
from the manufacturers of said merchandise, and that said piece 
goods are composed entirely of new, wanted, up-to-date, stylish, 
seasonable fabrics. 

Par. 3. The Commission finds that the products so advertised by 
the respondent did not consist wholly of materials of generally recog- 
nized merit and quality, made and nationally advertised by manufac- 
turing establishments of wide and favorable reputation. On the con- 
trary, a substantial part of such merchandise consisted of materials 
having no recognized merit or quality and made by manufacturers 
who do not have a wide or favorable reputation. Most of respondent’s 
merchandise was not purchased direct from the manufacturer thereof 
but was purchased or obtained from commission merchants, dress 
manufacturers, garment makers and jobbers. The fabrics advertised 
and described by use of the term “acetates” were in fact rayon fabrics. 

The Commission further finds that a substantial part of the mer- 
chandise advertised and sold by the respondent was not new, wanted, 
up-to-date, stylish or seasonable merchandise. On the contrary, a 
substantial portion of respondent’s merchandise consisted of discon- 
tinued numbers and odd lots, and merchandise of second or inferior 
grade. 

Par. 4. The Commission further finds that many of respondent’s 
competitors herein referred to do not in any way misrepresent the 
quality, character or origin of their products. 

Par. 5. The Commission further finds that each and all of the false 
and misleading statements and representations, as set out herein, made 
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by the respondent in designating or describing its merchandise, were, 
and are, calculated to, and had, and now have, a tendency and capacity 
to mislead a substantial number of retail merchants into the erroneous 
belief that said representations are true. As a direct consequence of 
such mistaken and erroneous belief, induced as hereinabove set out, 
a number of retail dealers have purchased a substantial volume of the 
silk and rayon piece goods sold by the respondent, with the result 
that trade has been unfairly diverted to the respondent from its com- 
petitors who truthfully advertise and represent the quality, charac- 
ter, and origin of their products. Asa result thereof, substantial injury 
has been done and is being done by respondent to competition in com- 
merce among and between the States of the United States, and in the 
District of Columbia. 
CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal ‘Trade Com- 
mission upon the complaint of the Commission, the answer of respond- 
ent, testimony and other evidence taken before examiners of the 
Commission theretofore duly designated by it, in support of the allega- 
tions of said complaint and in opposition thereto, and brief filed by 
counsel for the Commission, and the Commission having made its find- 
ings as to the facts and its conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Group Sales Corporation, a cor- 
poration, its officers, representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale and distribution of silks and rayons, in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from— 

1. Representing, or aiding retailers in representing, through the 
device of so-called “name-sales” of groups of piece goods, or through 
any other means or device, or in any manner, that groups of its silk 
and rayon piece goods constitute “name-goods” unless all, or the major- 
ity, of such piece goods included in such groups were actually produced 
and widely advertised by a nationally known manufacturer, and in 
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‘the event such groups include pieces not so advertised or produced, 
then disclosure of such fact must be made. 

2. Representing as new, wanted, up-to-date, stylish or seasonable, 
any fabric which is not such in fact. 

3. Representing that the quality, character or origin of any fabric 
is other than the actual quality, character, or origin of such fabric. 

4. Representing that any product has been obtained by the respond- 
ent direct from the manufacturer of such product, when such product 
has not in fact been so obtained. 

It is further ordered, That the respondent shall within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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B. SOLOMON, TRADING AS APEX LAMP WORKS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3629. Complaint, Oct. 11, 1938—Decision, Jan. 15, 1941 


Where an individual engaged in manufacture of her “Ampliflector” lamp shade 
or reflector, and in interstate sale and distribution thereof in substantial 
~ competition with others engaged in sale and distribution, in commerce as 
aforesaid, of similar products intended for use in connection with illumina- 
tion, and including many who truthfully advertise and represent the merits 
and efficiency thereof; in advertising her said ‘“Amplifiector” in newspapers, 
and magazines of general circulation, and through booklets, folders, pam- 
phlets, circular letters, and other forms of advertising literature distributed 
in part directly to members of purchasing public in the various States, 
and furnished in part to customers located throughout the United States 
for distribution among the purchasing public— 

4a) Represented that said reflector was a new and amazing light discovery 
which cut light bills from 25 percent to 50 percent, and would pay for 
itself quickly out of actual savings, and that it constituted an advancement 
in the science of light reflectors and provided extreme concentration of 
light rays, with result that, attached to a small bulb, volume of .illumina- 
tion produced would be equal to that obtained with a larger one without 
the reflector, and with user saving difference between cost of smaller 
and larger bulb; 

Facts being her said product was not an amazing discovery nor advancement 
in science concerned, as above claimed, but was similar in shape, design, 
size, and efficiency to reflectors of various shapes and sizes long sold and 
distributed in all the States, her reflector did not reduce lighting costs, 
but, like many others, was instrumental in directing and inereasing light 
on a given working plane, and was merely adaptation of well-known prin- 
‘ciple of light diffusion, and, in matter of concentration of light rays, fell 
substantially short of that supplied, for example, by automobile and ayia- 
tion headlights; and 

(b) Represented that she had made tests which proved that intensity of electric 
light from bulbs was increased by some 380 to 600 candlepower through 
use of her said reflector, and that use of diamond design in reflecting 
surface of said product amplified light produced in the bulb by criss- 
crossing every ray in every direction, and that same bulb would furnish 
more light with her said product than it would with any competing re- 
flector, and that her said product gave better quality of light by changing 
colors thereof and bringing out contrast of colors in any object; 

‘Facts being use by her in aforesaid connection of light intensity tests table 
was misleading and deceptive in that Weston light meter does not measure, 
as represented by her, candlepower, fixed candlepower output of a bulb 
is not affected by use of her reflector or of any other, and bulb used with 
her product would furnish no more light than when used with any other 
Similar type reflector or shade, and, as aforesaid indicated, light is not 
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inceased at the source by use of her, or other, reflector, whether larger 
or smaller lamp, at increased or decreased cost, as case may be, is employed, 
and while intensity of light on working plane is increased in foot candles 
through use of reflector, intensity thereof on opposite side is decreased, 
with candle power at source remaining same; 

With effect, through use of such false and misleading statements and repre- 
Sentations in circulars, pamphlets, and other advertising media employed 
by her in offer and sale of her said product in commerce, of misleading 
and deceiving substantial portion of purchasing public into erroneous belief 
that said representations were true, and, as consequence of such erroneous 
and mistaken beliefs, induced as above set forth, that substantial number 
of consuming public purchased her said product, and trade in commerce 
was thereby unfairly diverted to her from competitors; to their injury and 
that of the public: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and consti- 
tuted unfair methods of competition in commerce, and unfair and deceptive 
actS and practices therein. 

Before Mr. John P. Bramhall and Mr. William C. Reeves, trial 
examiners. 


Mr. R. A. McOuat for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
‘Trade Commission, having reason to believe that B. Solomon, trading 
under the name of Apex Lamp Works, hereinafter referred to as the 
respondent, has violated the provisions of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1. The respondent, B. Solomon, is an individual doing 
business as the Apex Lamp Works, with his [her] principal office and 
place of business located at 146-150 West Twenty-fifth Street, New 
York City. For more than 2 years last past respondent has been and 
still is engaged in the business of manufacturing for sale and selling a 
lamp shade or reflector under the trade name of “Ampliflector.” Re- 
spondent causes his [her] said product, when sold, to be transported 
trom his [her] aforesaid place of business in the State of New York to 
the purchasers thereof at their respective places of location in States 
of the United States other than the State of New York and in the 
District of Columbia. Respondent maintains, and during all the time 
herein mentioned has maintained, a course of trade in said product so 
sold by him [her] in commerce between and among the various States 
of the United States and in the District of Columbia. 
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Par. 2. Respondent is, and at all times herein mentioned has been, 
in substantial competition with other individuals and with firms, part- 
nerships, and corporations engaged in the sale and distribution of 
similar products in commerce between and among the various States 
of the United States and in the District of Columbia. Among the com- 
petitors of respondent in said commerce are many who truthfully 
advertise and represent the efficacy and effect of their products. 

Par. 3. In the course of his [her] said business as hereinabove 
described, and for the purpose of inducing the purchase of his [her] 
product, respondent has made many statements concerning the efficacy 
and effect of his [her] product. Said statements are made by means of 
advertisements inserted in magazines and by means of statements and 
picturizations in pamphlets, testimonials, and letters, all circulated 
between and among the various States of the United States and in the 
District of Columbia. Among many, the following are typical 
examples of said advertisements: 


NEW—AMAZING LIGHT DISCOVERY 
Cuts Light Bills 25% to 50% 


Ampliflectors needed in every store, factory, office. Halves electric bills or 
doubles light out-put. 

Pays for itself quickly out of actual savings. 

The Ampliflector represents the most advanced achievement in the science 
of light reflectors. 

Permits use of smaller bulbs to obtain the same volume of light. 

With Ampliflectors you use smaller bulbs, 15 watt instead of 40 watt, 25 
watt instead of 50 watt * * * 


LIGHT INTENSITY TESTS 
These tests prove the high efficiency of AMPLIFLECTORS. * * * 


Candlepower Candlepower 
Ampliflector without with 
Number Bulb Size Ampliflector Ampliflector 
* 2k * * 
* * * * 
10 300 Watt 150 900 


The DIAMOND DESIGN in the mirror amplifies the light by criss-crossing every 
ray in every direction. 

Gives a better quality of light by changing the average yellow to a brilliant 
white light. 

Brings out the contrast in colors of any object. 

Saves the difference between the cost of the smaller and larger bulbs. 


All said statements, together with similar statements and picturi- 
zations appearing in respondent’s advertising literature, but not 
set out herein, purport to be descriptive of respondent’s product. 
Respondent represents, through the statements herein set out and 
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other statements of similar import and effect, that the “Ampliflector” 
is a new and amazing light discovery that cuts light bills 25 to 50 
percent and pays for itself quickly out of actual savings; that it is 
needed in every store, factory, and office; that it is an advancement 
in the science of light reflectors; that when an “Ampliflector” is 
attached to an electric bulb a 15-watt bulb may be used instead of 
a 40-watt bulb to obtain the same volume of light as with the 40-watt 
bulb when used with any other type of reflector and that the user 
saves the difference between the cost of the smaller and larger bulb; 
that respondent has made tests which prove that the intensity of 
electric light from an electric light bulb is increased by from 30 to 
600 candlepower; that the use of the diamond design in the mirror 
amplifies the light by criss-crossing every ray in every direction; 
that the same bulb will furnish more light with the “Ampliflector” 
than with any other reflector and that it gives a better quality of 
light by changing the colors and brings out the contrast in the 
colors of any object. 

Par. 4. The representations made by respondent with respect. to 
the efficacy and effect of his [her] product are exaggerated, misleading, 
and false. In truth and in fact, respondent’s product is neither new, 
amazing nor is it a discovery. It does not reduce light bills to any 
appreciable extent. It does not pay for itself out of savings. It does 
not provide extreme concentration of light rays. Light is not ampli- 
fied by the design of the “Ampliflector.” Light intensity is not meas- 
ured by candlepower. Smaller bulbs do not produce any more light 
intensity with the “Ampliflector” than with other types of reflector. 
The “Ampliflector” does not give a better quality of light. The con- 
trast in colors in any object is not brought out any better with the 
“Ampliflector” than with any other type of ampliflector unless a 
blue one isused. The “Ampliflector” merely concentrates and directs 
the light rays on a working plane in the same or similar manner as 
reflectors sold in competition with it. However, there are several 
brands of reflectors on the market that are more efficient as reflectors 
than “Ampliflectors.” The foot-candle is the proper unit for measur- 
ing light intensity. The purported tests of the respondent are 
incorrectly reported. 

Par. 5. The exaggerated, misleading, and false representations 
used by respondent as set forth herein in connection with the sale of his 
[her] product have the capacity and tendency to and do mislead 
members of the purchasing public into a mistaken and erroneous belief 
that said representations are true. As a direct consequence of the 
exaggerated, misleading, and false representations of the respondent 
and the mistaken and erroneous belief induced thereby, the purchasing 
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public has purchased a substantial amount of respondent’s product 
from him [her], with the result that trade in said commerce has been 
diverted unfairly to respondent from competitors engaged in the 
business of selling reflectors who truthfully advertise and represent 
the efficacy of their products. As a result thereof, injury has been 
done and is now being done by the respondent to competition in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 6. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice of the public and respondent’s competi- 
tors and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnpincs As TO THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 11, 1938, issued and there- 
after served its complaint in this proceeding upon the respondent, B. 
Solomon, charging her with the use of unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer thereto, testimony and 
other evidence in support of the allegations of the said complaint were 
introdacted by R. A. McOuat, attorney for the Commission, before 
John P. Bramhall and William C. Reeves, examiners of the Commis- 
sion, theretofore duly designated by it. No testimony or other evidence . 
was introduced or tendered by or on behalf of said respondent. The 
testimony and other evidence so taken were duly recorded and filed in 
the office of the Commission. Thereafter the proceeding regularly 
came on for final hearing before the Commission on the said complaint, 
the answer thereto, testimony and other evidence, brief in support of 
the complaint (respondent not having filed a brief and oral argument 
not having been requested) ; and the Commission having duly con- 
sidered the matter and being now fully advised in the premises; finds 
that this matter is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrarH 1, The respondent, B. Solomon, is an individual trading 
and deing business under the name of Apex Lamp Works. For several 
years prior to the date of the issuance of the complaint herein, respond- 
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ent’s place of business was located at 146 West Twenty-fifth Street in 
the city of New York, State of New York. For more than 2 years prior 
to the date of the issuance of the complaint, respondent was engaged 
in the manufacture, sale, and distribution of a lamp shade or reflector 
under the trade name of “Ampliflector.” Respondent caused said 
product, when sold, to be transported from respondent’s place of busi- 
ness in the State of New York to purchasers located in the States of 
Illinois, Pennsylvania, Wisconsin, New Jersey, Massachusetts, and 
in various States of the United States and in the District of Columbia. 
Respondent during said time maintained a course of trade in said 
product in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of business as aforesaid, and dur- 
ing the times above mentioned, respondent was in substantial com- 
petition with other individuals and with firms, partnerships, and 
corporations engaged in the sale and distribution in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia, of similar products intended for use in connec- 
tion with illumination. There are among the competitors of the re- 
spondent in said commerce many who. truthfully advertise and 
represent the merits and efficiency of their products. 

Par. 8. In the course of the operation of said business as hereinabove 
described, and for the purpose of inducing individuals, firms, and 
corporations to purchase respondent’s said reflectors, the respondent 
has made many statements and representations concerning the merits 
and efficiency of said product. Said statements and representations 
have been made in advertisements inserted in newspapers and maga- 
zines having general circulation throughout the various States of the 
United States. Respondent has also made use of booklets, folders, 
pamphlets, circular letters, and other forms of advertising literature 
containing said statements and representations, some of which respond- 
ent directly distributes to members of the purchasing public located 
in various States of the United States and some of which respondent 
furnishes to customers located throughout the United States for dis- 
tribution among the purchasing public. In said advertisements re- 
spondent has made many statements concerning the effectiveness of 
the said reflector in increasing illumination and in effecting savings 
to consumers of electric light. Among and typical of the representa- 
tions se made are the following: : 
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NEW—AMAZING LIGHT DISCOVERY 
Cuts Light Bills 25% to 50% 


Ampliflectors needed in every store, factory, office. Halves electric bills or 
doubles light out-put. 

Pays for itself quickly out of actual savings. 

The Ampliflector represents the most advanced achievement in the science 
of light reflectors. 

Permits use of smaller bulbs to obtain the same volume of light. 

With Ampliflectors you use smaller bulbs, 15 watt instead of 40 watt, 25 watt 
instead of 50 watt * * * 

The improved light given by the new equipment is very apparent to the eye— 
you get as much or more light with the smaller bulbs. Undeniable proof can 
be given with the use of a light meter. 

We can furnish Weston foot-candle meters which give an exact reading of 
light intensity. 

* * * %* * * * 

Offices and Indoor Store Lighting—You can install the #5 Ampliflector 
inside of most existing lighting fixtures with the same bulb to obtain 25% 
more light; or you can use the #5 Ampliflector in those fixtures with the next 
smaller size bulb and obtain as much light as with the larger bulb. * * * 

* 


* * cS * % * 


Smaller bulbs can be used to give the same amcunt of light. 


Beware of Imported Imitations— * * * They are made of inferior ma- 
terials and do not have the same efficiency, nor do they give any length of 
service. 

oe a cS * * * a 


LIGHT INTENSITY TESTS 


These tests prove the high efficiency of AMPLIFLECTORS. Using a Weston Light 
Meter and Edison Mazda bulbs, the following readings were taken at 30 inches 
under the bulb. The readings at other distances would be relatively the same: 


ane Candlepower | Candlepower 
omplinadior Bulb size without am- | with ampli- 
pliflector flector 
Watt 

5 25 3 33 
5 40 7 80 
6 60 16 125 
6 75 21 150 
%, 75 21 180 
7 100 32 220 
8 100 32 300 
8 150 60 480 
9 150 60 550 
9 200 100 650 
10 300 150 900 


The DIAMOND DESIGN in the mirror amplifies the light by criss-crossing every 
ray in every direction. 

Gives a better quality of light by changing the average yellow to a brilliant 
white light. 
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Brings out the contrast in colors of any object. 

Saves the difference between the cost of the smaller and larger bulbs. 

All of such statements, together with many other similar statements 
appearing in respondent’s advertising literature purport to be de- 
scriptive of respondent’s product and its effectiveness in use. In all 
of respondent’s advertising literature respondent has represented that 
said reflector is a new and amazing light discovery which cuts ight 
bills from 25. percent to 50 percent and which will pay for itself 
quickly out of actual savings; that said reflector is an advancement 
in the science of light reflectors, and provides an extreme concentra- 
tion of light rays; that when said reflector is attached to a small 
electric light bulb the volume of illumination produced is equal to 
that which would be obtained through the use of a larger bulb without 
the reflector, and that the user saves the difference between the cost 
of the smaller and the larger bulb; that the respondent has made tests 
which prove that the intensity of electric light from electric bulbs 
is increased by from thirty to six hundred candlepower through the 
use of said reflector; that the use of the diamond design in the 
* reflecting surface of said product amplifies the light produced in the 
bulb by criss-crossing every ray in every direction, and that the same 
bulb will furnish more light with respondent’s said reflector than it 
will furnish when equipped with any competing reflector, and that 
respondent’s said reflector gives a better quality of light by changing 
the color of the light and bringing out the contrast of colors in any 
object. 

Respondent discontinued such advertising representations in June 
of 1938 but continued selling said reflector until in June of 1939. 
Practically all of the orders received by respondent for the said 
reflector were received through the mails in response to advertisements 
and advertising literature containing the representations hereinabove 
set-out. 

Par. 4. Respondent’s reflector is designed for use in connection 
with electric light bulbs and has a concave reflecting mirror of either 
blue or silver colored glass. For many years reflectors of various 
shapes and sizes have been sold and distributed in all the States of 
the United States, many of which are similar in shape, design, size, 
and efficiency to respondent’s said reflector. 

Respondent’s said reflector does not reduce lighting costs. Like 
many other reflectors, it is instrumental in directing and increasing 
light on a given working plane, thus making it possible to obtain 
as much light on a working surface with a small bulb and a reflector 
as can be obtained on the same plane with a larger bulb without a 
reflector. Respondent’s said reflector is merely an adaptation of 
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a well known principle of light diffusion and it is not a new and 
amazing light discovery nor is it an advancement in the science of 
light reflectors. A bulb will furnish no more light when used with 
respondent’s said reflector than it will when used with any other 
similar type reflector or shade. Respondent’s representation that 
said reflector furnishes an extreme concentration of light rays is 
misleading and deceptive for the reason that the concentration of 
light rays produced by respondent’s reflector is within an angle of 
from 30° to 50°, while extreme concentration of light rays such as that 
provided in automobile head lights and aviation lights provides for 
a concentration of approximately 7° with the primary concentration 
within an angle of 2°. The use by the respondent of “Light Inten- 
sity Tests” table set-out in paragraph 3 hereof is misleading and 
deceptive for the reason that the Weston light meter is an instrument 
used for measuring the intensity of ight in foot-candles at a chosen 
distance from the light. It does not measure candlepower as rep- 
resented by respondent. The foot-candles reported on a Weston light 
meter necessarily differ as the meter is moved with reference to the 
source of light. Candlepower output of a bulb is measured in foot- 
candles. A foot-candle is the amount of light given by one candle at 
a distance of 1 foot. The fixed candle-power output of a bulb is 
not affected by the use of respondent’s or any other reflector. 

If a 50-watt lamp or any sized lamp is replaced by a 25-watt lamp 
or a lamp half the size of that originally taken, the cost of operation 
would be proportionately less but the amount of light is also propor- 
tionately less, if no reflector is used in either case. In the event 
that a reflector is used under the aforesaid conditions, the intensity 
of the light on the working plane is increased in foot-candles, but the 
intensity of light is decreased on the opposite side of the reflector 
from the working plane. The candle power of the light at the 
source in such case remains the same. 

Par. 5. The use by the respondent of the false and misleading 
statements and representations in circulars, pamphlets and other ad- 
vertising media employed by respondent in offering for sale and selling 
said product in commerce, has had and now has the tendency and 
capacity to mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous belief that said representations are true. 
As a result of such erroneous and mistaken beliefs, induced by the 
acts and representations of the respondent as hereinbefore enumer- 
ated, a substantial number of the consuming public have purchased 
respondent’s product, with the result that trade in commerce among 
and between the various States of the United States and in the 
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District of Columbia has been unfairly diverted to the respondent 
from competitors to their injury and to the injury of the public. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before John P. 
Bramhall and William C. Reeves, examiners of the Commission 
theretofore duly designated by it in support of the allegations of 
said complaint (respondent not having presented any testimony or 
other evidence in opposition to the allegations of the complaint), and 
brief on behalf of the Commission filed herein (respondent not 
having filed brief or requested oral argument) and the Commission 
having made its findings as to the facts and its conclusion that the 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That the respondent, B. Solomon, trading as the Apex 
Lamp Works, or trading under any other trade name, her repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale and 
distribution of reflectors for electric light bulbs, now known as and 
sold under the name “Amplifiector,” or any other similar product 
sold under the same name or any other name, in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from representing: ; 

1. That respondent’s product is a new and amazing light discovery 
that cuts light bills substantially, pays for itself quickly out of 
actual savings, or effects economies in the use of electric current 
which will not result from the use of other reflectors. 

2. That respondent’s product is an advancement in the science of 
light reflectors; that the volume of light at the source is increased ' 
through the use of said product with any lamp or bulb; or that the 
attachment of said product to a small bulb produces illumination 
equal] to that obtained by the use of a larger bulb with other reflectors. 
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3. That tests have been made which prove that the use of said 
reflector increases the intensity of light from an electric light bulb 
to a greater degree than it can be increased through the use of other 
reflectors. 

4. That the use of a diamond shaped design in the reflecting 
surface of respondent’s reflector amplifies the light in the bulb. 

5. That said reflector provides extreme concentration of light 
rays. 

6. That said reflector increases the candle power of an electric 
bulb. 

It is further ordered, That the respondent shall, within 60 days 
after service upon her of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which she 
has complied with this order. 
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In THE Marrer oF 


U. S. AIR SEAL, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4187. Complaint, July 13, 1940—Decision, Jan. 15, 1941 


Where a corporation engaged in manufacture of its “Air Seal’ automobile ac- 


(a) 


(b) 


cessory compound to prevent tire blow-outs, and in interstate sale thereof, 
in statements with reference thereto, through pamphlets and circular ad- 
vertising and otherwise— 

Represented that use of its said product would cause tires to be immune to 
and safe from blow-outs, and would control blown-out tire by retaining enough 
air in tube for safe stopping, through such statements as “Not one manufac- 
turer has produced a blow-out proof tire, but all makes of tires are immediately 
made safe by Air Sealing from this danger,” and ‘‘Air Seal will absolutely 
control a blown-out tire by retaining enough air after a blow-out to allow you 
to come to a Straight-a-head, safe stop—sometimes even permitting you to go 
on to a service station for repairs,” and through invitation, as a test, to 
“DRIVE A NAIL IN AN AIR-SEALED TIRE” and depiction of nail being driven into 
tire, facts being such product would not cause tires to. be immune and safe 
from such happenings or prevent blow-outs caused by large holes, tube 
punctures or broken beads, and would not control a blown-out tire by 
retaining enough air for safe stopping or otherwise; and 

Represented, as aforesaid, that use of its said “Air Seal” would eliminate 
friction and extend life of tube, and preserve rubber, and that such “Air 
Seal” was superior to similar products used to prevent escape of air from 
tubes, and that use thereof produced a 25 percent increase in tire mileage. 
through such statements as “* * * unlike most other products which are 
designed for blow-out control and puncture proofing, does not engender fric- 
tion (heat), thus, it eliminates the primary cause of blow-outs,” and ‘Air 
Sealed tubes will outlast two or three casings,” and ‘“* * * preserves the 
rubber,” and “Regardless of the number of tire miles you are now getting, 
Air Seal will positively give you 25 percent or more,” facts being it would not 
eliminate friction, extend life of tube, give 25 percent or any appreciable 
increased tire mileage nor accomplish other results claimed for it as above 
set forth, and was not superior in such particulars to similar products used 
to prevent escape of air from tubes; 


With effect, through use of such false, deceptive, and misleading statements, 


representations and claims, of misleading and deceiving substantial portion 
of purchasing public into erroneous and mistaken belief that such state- 
ments, representations and claims were true, and of causing substantial por- 
tion of purchasing public, because of such erroneous and mistaken belief, to 
purchase substantial quantities of its said product: 


Held, That such acts and practices, under the circumstances set forth, were 


all to the prejudice of the public, and constituted unfair and deceptive acts 
and practices in commerce. 


Mr. Jesse D. Kash for the Commission. 
Mr. Paul Z. Hodge, of Warren, Ohio, for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that U.S. Air Seal, Inc., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrapy 1. The respondent, U. S. Air Seal, Inc., is a corpora- 
tion organized, existing, and doing business under the laws of the 
State of Ohio, with its principal place of business located at Broad- 
way and High Streets, Girard, Ohio. 

Par. 2. The respondent is now, and for more than 1 year last past 
has been, engaged in the manufacture and sale of an automobile 
accessory compound designed to prevent blow-outs in tires, known 
and designated as “Air Seal.” Respondent causes its product, when 
sold by it, to be transported from its aforesaid place of business in 
the State of Ohio to the purchasers thereof located in various other 
States of the United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said automobile accessory compound “Air 
Seal” in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 8. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its said product, respondent, by 
means of advertising in pamphlets and circulars and by other means, 
has made, and is now making, false statements and representations 
regarding the efficacy and effect of its product, and the results that 
are achieved by its use. . 

Among and typical of the false statements and representations 
contained in said advertisements, so used and disseminated as afore- 
said, are the following: 

Not one manufacturer has produced a blow-out proof tire, but all makes of 
tires are immediately made safe by Air Sealing from this danger. 

Air Seal will absolutely control a blown-out tire by retaining enough air 
after a blow-out to allow you to come to a straight-a-head, safe stop—sometimes 
even permitting you to go on to a service station for repairs. 

Air Seal, unlike most other products which are designed for blow-out control 
and puncture proofing, does not engender friction (heat), thus, it eliminates 
the primary cause of blow-outs. 


Air Sealed tubes will outlast two or three casings. 
Air Seal preserves the rubber. 
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Make this test—drive a nail into your tire and after removing it you will 
discover not one pound of air has escaped. Do you know of any other tire or 
tube that will withstand this torture. 


DRIVE Pieture of 

A NAIL IN AN nail being 

AIR-SEALED driven into 
TIRE. | tire. 


Regardless of the number of tire miles you are now getting, Air Seal will 
positively give you 25% or more. 

Par. 4. The foregoing statements and representations are grossly 
exaggerated, misleading, and untrue. In truth and in fact, respond- 
ent’s said product will not cause tires to be immune and safe from 
blow-outs, or prevent blow-outs caused by large holes, tube punctures, 
or broken beads; it will not control a blow-out tire by retaining 
enough air for safe stopping or otherwise; it will not eliminate fric- 
tion; it will not extend the life of the tube; it will not preserve rub- 
ber; it is not superior to similar products used to prevent the escape 
of air from tubes; and it will not give 25. percent or any appreciable 
increased tire mileage. 

Par. 5. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and claims with respect 
to its product, disseminated as aforesaid, has had, and now has, the 
tendency and capacity to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements, representations and claims are true, and 
to cause, and it has caused, a substantial portion of the purchasing 
public, because of such erroneous and mistaken belief, to purchase 
substantial quantities of respondent’s product. 

The aforesaid acts and practices of the respondent as herein alleged 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FrInpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 18, 1940, issued and served 
its complaint in this proceeding upon respondent U. 8. Air Seal, Inc., 
charging it with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. On December 
4, 1940, the respondent filed its answer, in which answer it admitted 
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all the material allegations of fact set forth in said complaint and 
waived all intervening procedure and further hearing as to said facts. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint and the answer thereto, and 
the Commission having duly considered the matter and being now 
fully advised in the premises finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent U.S. Air Seal, Inc., is a corporation 
organized and doing business under the laws of the State of Ohio, 
with its principal place of business formerly located at Broadway | 
and High Street, Girard, Ohio, but now located at 33 Cherry Street, 
Niles, Ohio. 

Par. 2. The respondent is now and for more than 1 year last past 
has been engaged in the manufacture and sale of an automobile 
accessory compound designed to prevent blow-outs in tires, known 
and designated as “Air Seal.” Respondent causes its product, when 
sold by it, to be transported from its aforesaid place of business in 
the State of Ohio to the purchasers thereof located in various other 
States of the United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said automobile accessory compound “Air 
Seal” in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its said product, respondent, 
by means of advertising in pamphlets and circulars and by other 
means, has made, and is now making, false statements and representa- 
tions regarding the efficacy and effect of its product, and the results 
that are achieved by its use. 

Among and typical of the false statements and representations con- 
tained in said advertisements, so used and disseminated as aforesaid, 
are the following: 


Not one manufacturer has produced a blow-out proof tire, but all makes of 
‘tires are immediately made safe by Air Sealing from this danger. 

Air Seal will absolutely coutrol a blown-out tire by retaining enough air after 
a blow-out to allow you to come to a straight-a-head, safe stop—sometimes even 
permitting you to go on to a Service station for repairs. 

Air Seal, unlike most other products which are designed for blow-out control 
and puncture proofing, does not engender friction (heat), thus, it eliminates 
the primary cause of blow-outs. : 
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Air Sealed tubes will outlast two or three casings. 

Air Seal preserves the rubber. 

Make this test—drive a nail into your tire and after removing it you will 
discover not one pound of air has escaped. Do you know of any other tire or 
tube that will withstand this torture. 


DRIVE Picture of 
A NAIL IN AN nail being 
AIR-SHALED: driven into 


TIRE. tire. 


Regardless of the number of tire miles you are now getting, Air Seal will 
positively give you 25% or more. 


Par. 4. The foregoing statements and representations are grossly 
exaggerated, misleading, and untrue. In truth and in fact, respond- 
ent’s said product will not cause tires to be immune and safe from 
blow-outs, or prevent blow-outs caused by large holes, tube punctures, 
or broken beads; it will not control a blown-out tire by retaining 
enough air for safe stopping or otherwise; it will not eliminate fric- 
tion; it will not extend the life of the tube; it will not preserve rub- 
ber; it is not superior in these particulars to similar products used 
to prevent the escape of air from tubes; and it will not give 25 per- 
cent or any appreciable increased tire mileage. 

Par. 5. The use by the respondent of the foregoing false, de- 
‘ceptive, and misleading statements, representations, and claims with 
respect to its product, disseminated as aforesaid, has had, and now 
has, the tendency and capacity to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations and claims are 
true, and to cause, and it has.caused, a substantial portion of the 
purchasing public, because of such erroneous and mistaken belief, to 
purchase substantial quantities of respondent’s product. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found are 
all to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material 
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allegations of fact set forth in said complaint and states that it waives: 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facets and conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, U. S. Air Seal, Inc., its officers,. 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
and distribution for use in inner tubes of its product designated “Air 
Seal,” or any other product of substantially the same composition, 
whether sold under the name “Air Seal” or some other name, in com- 
- merce as “commerce” is defined in the Federal Trade Commission: 
Act, do forthwith cease and desist from representing: 

1. That the use of its product will cause tires to be immune to, or 
safe from, blow-outs or prevent blow-outs caused by large holes, 
tube punctures, or broken beads. 

2. That the use of its product will control a blown-out tire by re- 
taining enough air in the tube for safe stopping. 

3. That its use will eliminate friction, extend the life of the tube, 
or preserve rubber, or that said product is superior to similar prod- 
ucts used to prevent the escape of air from tubes; or 

4, That its use produces a 25 percent, or any other appreciable, 
increase in tire mileage. 

It is further ordered, That respondent shall, within 60: days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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NATIONAL PROPRIETARIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


» 


Docket 4271. Complaint, Aug. 27, 1940—Decision, Jan. 15, 1941 


Where a corporation engaged in sale and distribution of its “Nuga-Tone” to pur- 
chasers in various States; in advertisements of its said product, which it dis- 
Seminated and caused to be disseminated through the mails and by various 
other means in commerce and otherwise, and including advertisements in 
newspapers, circulars and other advertising literature, and which were 
intended and likely to induce purchase of its said product— 

(a) Represented, directly and by implication, that its said “Nuga-Tone” possessed 
substantial therapeutic value in treatment of nervous disorders, facts being 
‘it possessed no such value and was not a safe and harmless preparation, in 
that it contained drugs Corrosive Sublimate, Strychnine Sulphate, Arsenic 
Trioxide, Reduced Iron, Extract Gentian, Extract Cascara Sagrada, Extract 
Taraxacum and Zine Phosphide in quantities sufficient to produce serious and 
irreparable injury to health if used under conditions prescribed in said 
adyertisements or under: such: conditions as are customary. and: usual; and 
use thereof might result in chronic poisoning which may be recognized by 
renal irritations, nervous irritability, neuritis, psychoses, nutritional dis- 
turbances leading to cachexia, muscular atrophy, decalcification of the bones, 
and anemia; and 

(b) Failed to reveal in said advertisements facts material in light of such repre- 
sentations, and that use of said product, under conditions prescribed in said 
advertisements or under such conditions as are customary or usual, might 
result in serious and irreparable injury to health; 

With capacity and tendency to mislead and deceive substantial portion of pur- 
chasing public into erroneous:and mistaken belief that said false, misleading: 
and deceptive statements, representations and advertisements were true, and 
that said “Nuga-Tone” was a valuable medicine for treatment of nervous. 
disorders, and to induce, directly or indirectly, purchase by such public of 
said preparation: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Ur. William L. Taggart for the Commission. 
Newby, Simmons & Cessna, of Chicago, Il., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that National Proprie- 
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taries, Inc., a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrary 1. National Proprietaries, Inc., is a corporation organ- 
ized, existing and doing business under the laws of the State of Hl- 
nois, with its office and principal place of business located at 767 North 
Milwaukee Avenue, Chicago, Ill. 

Par. 2. Respondent is now, and for some time past has been, engaged 
in the sale and distribution of a drug preparation advertised as ““Nuga- 
Tone.” Respondent has caused said preparation, when sold, to be 
transported from its place of business in the State of Illinois to pur- 
chasers thereof located in the various States of the United States. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said preparation in commerce between and 
among the various States of the United States and the District of 
Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused, 
and is now causing, the dissemination of false advertisements con- 
cerning its said preparations, by United States mails, and by various 
other means in commerce, as commerce is defined in the Federal Trade 
Commission Act for the purpose of inducing, and which are likely 
to induce, directly or indirectly, the purchase of its preparation, and 
respondent has also disseminated, and is now disseminating, and has 
caused, and is now causing, the dissemination of false advertisements 
concerning his said preparation by various means, for the purpose of 
inducing and which are likely to induce, directly or indirectly, the 
purchase of his said preparation in commerce, as commerce is defined 
in the Federal Trade Commission Act. Among and typical of the 
false, misleading, and deceptive statements and representations con- 
tained in said advertisements disseminated and caused to be dissem- 
inated as hereinabove set forth, by the United States mails, by 
advertisements in newspapers, and by circulars, and other advertising 
literature, are the following: 


WIECEJ ENERGIIT DLA NERWOWYCH, PRZEMECZONYCH MEZCZYZN I KOBIET 


NuGA-TONE zawiera duzo Zine Phosphide, wartosciowego skladnika dostarz- 
zajacego fosforu, tak potrzebnego do silnych, mocnych nerwow. Lekarstwo za- 
wierajace fosfor jest przepisywane przez lekarzy w celu uspokojenia i uleczenia 
rozdraznionych, niespokojnych bolacych nerwow. Jest to pomocne iekarstwo, gdy 
stan nerwowy powdouje ciagle uczucie przemeczenia i brak wypoczynku. ; 
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Ten doskonaly preparat takze zawiera te forme zelaza, ktora przyezynia sie 
do budawania bogartej, czerwonej krwi, do budowania  silniejszych, 
zdrowszych muskulow i do pryzwracania koloru i zdrowego wygladu chudym, 
bladym twarzom, jesli powodem tego jest anemia. Pozatym Nuga-Tone zawiera 
inne cenne lecznicze skladniki Zacznij uzywac NUGA-TONE dzisiaj i zauwaz jak 
twoja krew i nerwy odzyja. Sprzedawane we wszystkich aptekach po cenie 
Jednego Dolara za jednomiesieczny okres leczenia. Pieniadze zostana zwrocone 
jesli nie bedziecie zuplnie zadoweleni. 

Na zatwardzenie uzyj—uca-soLt—lIdealny srodek rozwalniajacy. 25¢ i 50¢. 


The English translation of the above statement is as follows: 


MORE PEP FOR NERVOUS, RUN-DOWN MEN AND WOMEN 

NuGA-TONE is rich in Zine Phosphide, the precious compound supplying an 
available phosphorus, the element so necessary for strong, powerful nerves. 
Medicinal phosphorus is prescribed by doctors to soothe and quiet irritated, 
Shaky, achy nerves. It is a valuable medicine in nervous conditions that cause 
a constant tired and worn-out feeling. 

This excellent preparation also contains a form of Iron which is useful in 
making rich red blood for building firmer, healthier muscle and bringing back 
color and fullness to pale, thin faces when caused by simple anemia. In addi- 
tion NUGA-TONE contains other valuable medicines. Start taking NUGA-TONE today 
and notice how your blood and nerves will be invigorated. Sold by all druggists 
at only One Dollar for a month’s treatment. Money back if you are not satisfied. 

For constipation take—ucGA-sor—The Ideal Laxative. 25¢ and 50¢. 

Par. 4. Through the use of the statements and representations here- 
inabove set forth, and others similar thereto not specifically set out 
herein, the respondent has represented, directly and by implication, 
that its preparation designated as “Nuga-Tone” possesses substantial 
therapeutic value in the treatment of nervous disorders. 

Par. 5. The aforesaid statements and representations used and 
disseminated by the respondent as hereinabove set forth are grossly 
exaggerated, false, and misleading. In truth and in fact respond- 
ent’s preparation “Nuga-Tone” does not possess any value in the 
treatment of nervous disorders. Moreover, said preparation is not a 
safe and harmless preparation in that it contains the drugs Corrosive 
Sublimate, Strychnine Sulphate, Arsenic Trioxide, Reduced Iron, 
Extract Gentian, Extract Cascara Sagrada, Extract Taraxacum and 
Zine Phosphide in quantities, sufficient to produce serious and irrep- 
arable injury to health if used under the conditions prescribed in 
said advertisements or under such conditions as are customary and 
usual. 

Such use of said preparation may result in chronic poisoning which 
may be recognized by renal irritations, nervous irritability, neuritis, 
psychoses, nutritional disturbances leading to cachexia, muscular 
atrophy, decalcification of the bones, and anemia. 

Par. 6. In addition to the representations hereinabove set forth 
respondent has also engaged in the dissemination of false advertise- 
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ments in the manner above set forth, in that said advertisements of 
the preparation designated as “Nuga-Tone” failed to reveal facts 
material in the light of such representations and failed to reveal that 
the use of said preparation under the conditions prescribed in said 
advertisements or under conditions as are customary or usual may 
result in’ serious and irreparable injury to health. 

Par 7. The use by the respondent of the aforesaid false, mislead- 
ing, and deceptive statements and representations with respect to its 
said preparation, disseminated as aforesaid, has had and now has 
the capacity and tendency to mislead and deceive a substantial por- 
tion of the purchasing public into the erroneous and mistaken belief 
that said statements, representations and advertisements are true, 
and that the preparation designated as “Nuga-Tone” is a valuable 
medicine for the treatment of nervous disorders, and to induce 
directly or indirectly, purchase by the public of the respondent’s 
said preparation. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent: and meaning of. the Federal Trade Commission Act. 


Report, Frnprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 27, 1940 issued and on 
August 28, 1940 served its complaint in this proceeding upon the 
respondent National Proprietaries, Inc., a corporation, charging it 
with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. On October 5, 1940, the 
respondent filed its answer, m which answer respondent admitted 
all the material allegations of fact set forth in said complaint and 
waived all intervening procedure and further hearing as to said 
facts. Thereafter, the proceeding regularly came on for final hear- 
ing before the Commission on the said complaint and the answer 
thereto, and the Commission having duly considered the matter, and 
being fully advised in the premises, finds that this proceeding is in 
the interest of the public, and makes this its findings as to the facts 
and conclusion drawn therefrom. 


FINDINGS. AS. TO THE’ FACTS 


ParacrapHy 1. National Proprietaries, Inc., is a corporation, 
organized, existing, and doing business under the laws of the State 
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of Llinois, with its office and principal place of business located at 
767 North Milwaukee Avenue, Chicago, II. 

Par. 2. Respondent is now, and for some time past has been, en- 
gaged in the sale and distribution of a drug preparation advertised 
as “Nuga-Tone.” Respondent has caused said preparation, when 
sold, to be transported from its place of business in the State of 
Illinois to purchasers thereof located in the various States of the 
United States. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said preparation in 
commerce between and among the various States of the United States 
and the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has 
caused, and is now causing, the dissemination of false advertisements 
concerning its said preparations, by United States mails, and by 
various other means in commerce as commerce is defined in the 
Federal Trade Commission Act for the purpose of inducing and 
which are likely to induce, directly or indirectly, the purchase of its 
preparation, and respondent has also disseminated, and is now dis- 
seminating, and has caused, and is now causing, the dissemination 
of false advertisements concerning its said preparation by various 
means, for the purpose of inducing and which are likely to induce, 
directly or indirectly, the purchase of its said preparation in com- 
merce, as commerce is defined in the Federal Trade Commission Act. 
Among and typical of the false, misleading, and deceptive statements 
and representations contained in said advertisements disseminated 
and caused to be disseminated as hereinabove set forth, by the United 
States mails, by advertisements in newspapers, and by circulars and 
other advertising literature, are the following: 


WIECEJ ENERGII DLA NERWOWYCH, PRZEMECZONYCH MBZCZYZN I KOBIET 


NUGA-TONE Zawiera duzo Zinc Phosphide, wartosciowego skladnika dostarzza- 
jacego fosforu, tak potrzebnego do silnych, mocnych nerwow, Lekarstwo 
zawierajace fos for jest przepisywane przez lekarzy w celu uspokojenia i 
uleczenia rozdraznionych, niespokojnych bolacych nerwow. Jest to pomocne 
lekarstwo, gdy stan nerwowy powdouje ciagle uczucie przemecznia i brak 
wypoczynku. 

Ten doskonaly preparat takze zawiera te forme zelaza, ktora przyczynia sie do 
budowania bogatej, ezerwonej krwi, do budowania silnie-jszych, zdrowszych 
muskulow i do przywracania koloru i zdrowego wygladu chudym, bladym twar- 
zom, jesli powodem tego jest anemia. Pozatym Nuga-Tone zawiere inne cenne 
leeznicze skladniki Zacznij uzywac NUGA-TONE dzisiaj i zauwaz jak twoja krew 
i nerwy odzyja. Sprzedawane we wszystkich aptekach po cenie Jednego Dolara 
za jednomiesieczny okres leczenia. Pieniadze zostana zwrocone jesli nie bed- 
ziecie zupelnie zadoweleni. 

Na zatwardzenie uzyj—UGA-SOL—Idealny srodek rozwalniajacy. 25¢ i 50¢. 
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The English translation of the above statement is as follows: 


MORE PEP FOR NERVOUS, RUN-DOWN MEN AND WOMEN 


NUGA-TONE is rich in Zinc Phosphide, the precious compound supplying an 
available phosphorus, the element so necessary for strong, powerful nerves. 
Medicinal phosphorus is prescribed by doctors to soothe and quiet irritated, 
shaky, achy nerves. It is a valuable medicine in nervous conditions that 
cause a constant tired and worn-out feeling. 

This excellent preparation also contains a form of Iron which is useful! in 
making rich red blood for building firmer, healthier muscle and bringing 
back color and fullness to pale, thin faces when caused by simple anemia. 
In addition NUGA-TONE contains other valuable medicines. Start taking NUGA- 
TONE today and notice how your blood and nerves will be invigorated. Sold by 
all druggists at only One Dollar for a month’s treatment, Money back if you 
are not satisfied. 


For constipation take—UGA-SOL—The Ideal Laxative. 25¢ and 50¢. 

Par. 4. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto not specifically set 
out herein, the respondent has represented, directly and by implica- 
tion, that its preparation designated as “Nuga-Tone” possesses sub- 
stantial therapeutic value in the treatment of nervous disorders. 

Par. 5. The aforesaid statements and representations used and dis- 
seminated by the respondent as hereinabove set forth are grossly 
exaggerated, false and misieading. In truth and in fact respondent’s 
preparation “Nuga-Tone” does not possess any value in the treatment 
of nervous disorders. Moreover, said preparation is not a safe and 
harmless preparation in that it contains the drugs Corrosive Subli- 
mate, Strychnine Sulphate, Arsenic Trioxide, Reduced Iron, Extract 
Gentian, Extract Cascara Sagrada, Extract Taraxacum and Zinc 
Phosphide in quantities sufficient to produce serious and irreparable 
injury to health if used under the conditions prescribed in said adver- 
tisements or under such conditions as are customary and usual. 

Such use of said preparation may result in chronic poisoning which 
may be recognized by renal irritations, nervous irritability, neuritis, 
psychoses, nutritional disturbances leading to cachexia, muscular 
atrophy, decalcification of the bones, and anemia. 

Par. 6. In addition to the representations hereinabove set forth 
respondent has also engaged in the dissemination of false advertise- 
ments in the manner above set forth, in that said advertisements of 
the preparation designated as “Nuga-Tone” fail to reveal facts ma- 
terial in the light of such representations and fail to reveal that the 
use of said preparation under the conditions prescribed in said ad- 
vertisements or under conditions as are customary or usual may result 
in serious and irreparable injury to health. 
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Par. 7. The use by the respondent of the aforesaid false, mislead- 
ing and deceptive statements and representations with respect to its 
said preparation, disseminated as aforesaid, has had and now has 
the capacity and tendency to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said statements, representations, and advertisements are true, and 
that the preparation designated as “Nuga-Tone” is a valuable medicine 
for the treatment of nervous disorders, and to induce directly or 
indirectly purchase by the public of the respondent’s said preparation. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint and waives all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and conclusion that 
said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, National Proprietaries, Inc., a 
corporation, its agents, representatives, employees, and officers, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of its medicinal preparation 
now designated as Nuga-Tone, or any other preparation of substan- 
tially similar composition or possessing substantially similar prop- 
erties, whether sold under the same name or any other name, do 
forthwith cease and desist from, directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisement 
(a) by United States mails or (6) by any means in commerce, as 
commerce is defined in the Federal Trade Commission Act, which 
advertisement represents directly or through inference, that respond- 
ent’s preparation Nuga-Tone possesses any therapeutic value in the 
treatment of nervous disorders or which advertisement fails to 
reveal that the use of said preparation may result in chronic poison- 
ing, irritation of the kidneys, nervous irritability, neuritis, psychoses, 
cachexia, muscular atrophy, decalcification of the bones or anemia. 
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2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to 
induce, directly or indirectly, the purchase in commerce, as commerce 
is defined in the Federal Trade Commission Act, of said preparation 
Nuga-Tone, which advertisement contains any of the representations 
prohibited in paragraph 1 hereof or which fail to reveal that the 
use of said preparation may result in chronic poisoning, irritation 
of the kidneys, nervous irritability, neuritis, psychoses, cachexia, 
muscular atrophy, decalcification of the bones or anemia. 

It is further ordered, That respondent shall, within 10 days after 
service upon it of this order, file with the Commission an interim 
report in writing, stating whether it intends to comply with this 
order and, if so, the manner and form in which it intends to comply; 
and that within 60 days after service upon it of this order, said 
respondent shall file with the Commission a report in writing, setting 
forth in detail the manner and form in which it has complied with 
this order. 
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HARRY S. BENHAM, TRADING AS THE ZONE COMPANY, 
ACTIVE MERCHANDISERS, ACTIVE MEDICINE, NU- 
MODE COMPANY, AND AMERICAN MEDICINE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4352. Complaint, Oct. 17, 1940—Decision, Jan. 15, 1941 


Where an individual engaged, under various trade names such as The Zone Co..,. 


(a) 


(d) 


American Medicine Co., and others, in interstate sale and distribution of 
various medicinal preparations, including certain products and devices for so- 
called feminine hygiene purposes, designated as Nu-Mode Vaginal Jelly (also: 
known as A. M. Vaginal Jelly), Nu-Mode Hygiene Tablets, Vaginal Supposi- 
tories, Douche Tablets and Powders, Athlete’s Foot Salve, Wonder Salve, and 
Womb Supporter; in advertisements of his said medicinal preparations and 
devices which he disseminated and caused to be disseminated through the 
mails and through various other means in commerce, and otherwise, and 
including advertisements in newspapers and periodicals, and circulars and 
other printed matter, and which were intended and likely to induce purchase 
of his said preparations and devices— 

Represented, directly and through implication, that his products Nu-Mode 
Vaginal Jelly, A. M. Vaginal Jelly, Nu-Mode Hygiene Tablets, Vaginal Sup- 
positories and Douche Tablets, and Speed Nu-Mode Hygiene Douche Tablets, 
were safe, competent and effective preventives against conception, and that 
use of such products was a dependable, positive, and guaranteed method of 
preventing pregnancy due to antiseptic and powerful germ-destroying prop- 
erties thereof, and that such use prevented disease, insured health, and 
caused rapid destruction of bacteria, that said products were effective as 
prophylactics and healed delicate membranes and tissues in vaginal tract 
and formed competent and effective treatments for subnormal or unhealthy 
conditions of the uterus or vagina, and that they were prescribed by well 
known physicians or gynecologists, facts being said products did not form 
or constitute safe or competent preventives against conception and, while 
they might possess antiseptic properties, they were not powerful germicides 
and did not provide dependable, positive or guaranteed method of preventing 
pregnancy, said products were not effective prophylactics or preventives 
against disease and would not insure health, cause rapid destruction of 
bacteria or heal membranes or tissues of vaginal tract, and they were not 
competent and effective treatments for unhealthy conditions in uterus or 
vagina and were not prescribed or recommended by well known physicians 
and’ gynecologists ; 

Represented that said Supporter was comfortable, efficient and sanitary, sup- 
ported the womb without irritation to vagina or any interference with any 
function or act of nature, and tended to relieve overworked muscles, giving 
nature a chance to heal and return womb to its proper position, and that 
said product was efficacious in treatment of mild sores, swollen or inflamed 
uterine parts and fissures, facts being use of said supporter, as advertised, 
disregards anatomical relationships and gynecological principles, and would 
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be of little or no value in treatment of either forward or backward displace- 
ment of uterus or any inflammation of uterine parts, and said product would 
tend to. cause vaginal inflammation and ulcerations due to pressure, and, in 
order to provide temporary artificial support for uterus it is necessary that 
physical examination for fitting of the device to meet individual requirements 
in each case be secured. 

(c) Represented, directly and by implication, that said Foot Salve was a cure 
or remedy for athlete’s foot and constituted competent and effective treatment 
therefor, and that it quickly relieved trouble by ridding user of germ caus- 
ing such condition, facts being said preparation was not a cure or remedy 
for such condition, and had no therapeutic value in treatment thereof, in 
excess of temporarily relieving symptoms of itching and, in some cases, de- 
stroying the superficial fungi associated with athlete’s foot; and 

(d) Represented, directly and by implication, that application of his Wonder 
Salve instantly healed and relieved irritation and acted as a bar against 
infection, and that it was a cure or remedy for common eczema, sores, itch, 
rash, old sores, leg sores, chafe, Sunburn, pimples, insect bites, acne, cuts and 
bruises, and constituted competent and effective treatment therefor, facts 
being said preparation was not a cure or remedy for eczema and 
other forms of itch or rash and did not constitute competent or effective 
treatment therefor, in excess of affording temporary relief from symptoms 
of itching associated with such conditions, it had little or no value in treat- 
ment of acne and pimples, and had no. properties which would be effective 
in preventing infection and had little or no value in treatment of ulcers, 
described by said individual as old sores and leg sores; 

With effect of misleading and deceiving substantial portion of Menace public 
into erroneous and mistaken belief that such statements, representations and 
advertisements were true, and of inducing, because of such belief, portion of 
such public to purchase his said preparations and devices: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce, 


Mr, William L. Taggart for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Harry S. Benham, 
an individual, trading under the names of The Zone Co., Active Mer- 
chandisers, Active Medicine, Nu-Mode Co., and American Medicine 
Co., hereinafter referred to as respondent, has violated the provisions 
of the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracrary 1. Respondent, Harry S. Benham, is an individual trad- 
ing and doing business as The Zone Co., Active Merchandisers, Active 
Medicine, Nu-Mode Co., and American Medicine Co., and has his 
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principal place of business at 620 Orleans Street, Chicago, Il. The 
respondent is now, and for more than 1 year last past, has been 
engaged in the ne and distribution of various medicinal prepara- 
tions and devices in commerce among and between the various States 
of the United States and in the District of Columbia. 

Among the preparations so sold and distributed by the respondent 
are certain medicinal preparations and devices for so-called feminine 
hygiene purposes, designated as Nu-Mode Vaginal Jelly (also known 
as A. M. Vaginal Jelly), Nu-Mode Hygiene Tablets, Vaginal Sup- 
positories, Douche Tablets and Powders, Athlete’s Foot Salve, Won- 
der Salve, and Womb Supporter. 

Respondent causes said preparations and devices when sold to be 
transported from his place of business in the State of Illinois to 
purchasers thereof located in various other States of the United 
States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein, has 
maintained, a course of trade in said medicinal preparations and 
devices in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
concerning his said products, by United States mails and by various 
other means in commerce, as commerce is defined in the Federal 
Vrade Commission Act, and has disseminated and is now disseminat- 
ing, and has caused ana is now causing the dissemination of, false 
advertisements concerning his said products, by various means, for 
the purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of his said products in commerce, as com- 
merce is defined in the Federal Trade Commission Act. 

Among, and typical of, the false statements and representations 
contained in said false advertisements, disseminated and caused to 
be disseminated as aforesaid, by United States mails, by advertise- 
ments in newspapers and periodicals, and by circulars and other 
printed matter, are the following with reference to the various and 
respective products of respondent: 

Nu-Mode Vaginal Jelly and A. M. Vaginal Jelly: 

Many well known gynecologists, recommend this method of feminine hygiene 


-above all others. 

It penetrates every part of the vagina,reaching every muscular fold and 
crease where harmful germs or innate secretions can possible accumulate... 
Its marvelous adhesive powers cause it to form a practically impenetrable film 
over these folds. This film lasts for hours giving positive safety against new 
ittoxie infections. 


440 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 32) TE... 


It is a convenient way of keeping their personal daintiness and at the same 
time protecting their health. 

Nu-Mode Hygiene Tablets: 

For dependable antiseptic safeguarding in Feminine Hygiene! 

CAN BE RECOGNIZED AS THE GREATEST BOON OF ITS KIND TO THE MODERN WOMAN 
THAT THE WORLD HAS EVER KNOWN. 

FOR FEMININE HYGIENE! NU-MODE Vaginal Antiseptic Tablets are designed to 
combine the two essential qualities of ABSOLUTE HARMLESSNESS With MAXIMUM 
GERM-DESTROYING ABILITY. The natural moisture within the vagina causes the 
tablet to quickly dissolve into a MOST POWERFUL GERM-DESTROYING FOAM which 
pervades into every fold and crevice of the vaginal canal, effecting absolute 
killing of inherent bacteriological life contained in discharges and secretions. 
of the uterus and vagina. THIS FOAM IS AS HARMLESS AS MILK to the most deli- 
cate, tender, and sensitive tissues and membranes. This germ-destroying foam 
is not felt—nor does it interfere with any function or fecunding of female 
nature, or cause bad unnatural after effects. They have no noticeable odor. 

Vaginal Suppositories: 

Refined women today carefully practice feminine hygiene and do not take 
the risks of toxic danger that may develop from inefficient or improper attention 
to this matter. 

Many women use solutions containing tissue harming alcohol, crude bichloride 
of mercury and other dangerous ingredients until the delicate tissues are 
injured when they stop all forms of feminine hygiene, which is a great mistake. 

Nu-Mode Vaginal Suppositories do not cause the slightest irritation or dis- 
comfort since they melt rapidly at body temperature. Continued use over a 
long period of time should not harden, coarsen or make less sensitive the 
delicate tissues of the region but encourage more perfect functioning power. 
These suppositories are dangerous ONLY to harmful, inherent germ life. 

Douche Tablets and Powders: 

SURETY: It does what is required. There need be no doubt about feminine 
hygiene and cleanliness if you know the proper use of the douche. 100 tablets 
in a box. Perfumed, contains strong antiseptics. 

SPEED NU-MODE Hygiene Douche Tablets dissolve as a rule more rapidly than 
the average. They almost equal the speed of liquid. We know of nothing 
their equal. 

SAFETY: It CANNOT harm you. Made of U. S. P. ingredients, it is pure, con- 
taining no bichloride of mercury, or other dangerous caustics. 


Par. 3. In said statements together with other similar statements 
not set out herein with respect to the products named, and in gen- 
eral advertising, respondent, directly and through implication, repre- 
sents that his products, Nu-Mode Vaginal Jelly, A. M. Vaginal Jelly, 
Nu-Mode Hygiene Tablets, Vaginal Suppositories and Douche Tab- 
lets, and Speed Nu-Mode Hygiene Douche Tablets, for safe, com- 
petent and effective preventives against conception; that the use of 
such products is a dependable, positive-and guaranteed method of 
preventing pregnancy due to’ the antiseptic and powerful germ- 
destroying properties of such products; that the use of said products 
prevents disease, insures health, causes the rapid destruction of bac- 
teria; that said products are effective as prophylactics and heal the 
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delicate membranes and tissues in the vaginal tract and form com- 
petent and effective treatments for subnormal or unhealthy conditions 
of the uterus or vagina; and that they are prescribed by well known 
physicians or gynecologists. 

In truth and in fact said products do not form or constitute safe 
or competent preventives against conception. While such products 
may possess antiseptic properties, they are not powerful germicides 
and do not provide a dependable, positive or guaranteed method of 
preventing pregnancy. Said products are not effective prophylactics 
or preventives against disease; and will not insure health, cause the 
rapid destruction of bacteria, or heal the membranes or tissues of the 
vaginal tract. They are not competent and effective treatments for 
unhealthy conditions in the uterus or vagina; and are not prescribed 
or recommended by well known physicians and gynecologists. 

Par. 4. With reference to the Nu-Mode Ladies’ Womb Supporter, 
such statements as the following are made: 

The Nu-Mode Ladies Womb Supporter is made of * * *. Comfortable, 
efficient and sanitary it is so light and flexible as to be unnoticeable. It is impos- 
sible not to insert it properly as every side is alike. The deeply cupped sides 
_ cling to the walls of the vagina, keeping the supporter from slipping and sup- 
porting the womb lightly but firmly. It does not irritate the vagina or INTER- 
FERH WITH ANY FUNCTION OR ACT OF NATURE. AS Sure and pure as the air you 
breathe and as comfortable as an old shoe. 

The Nu-Mode Ladies Perfect Supporter is placed at the neck of the womb, 
tending to relieve the over-worked muscles and giving nature a chance to heal 
and is to be used when an operation is not indicated. This gradually helps to 
return the womb to its proper position. 

Many women use the Nu-Mode Ladies Supporter for home treatment of mild 
sores, swollen, or inflamed uterine parts, and fissures so common with MOST MAR- 
RIED WOMEN. Placing the salve or medicine in the cups of the Nu-Mode Ladies 
Supporter before insertion insures medication of the exact parts desired. 

In said statements together with other similar statements not set-out 
herein with respect to the above product, respondent represents that 
the product is comfortable, efficient and sanitary; that it supports the 
womb, without irritation to the vagina or any interference with any 
function or act of nature and tends to relieve overworked muscles, giv- 
ing nature a chance to heal and return the womb to its proper position ; 
that it is efficacious in the treatment of mild sores, swollen or inflamed 
uterine parts and fissures. 

In truth and in fact the use of the said supporter as advertised dis- 
regards anatomical relationships and gynecological principles. The 
use of the product as advertised would be of little or no value in the 
treatment of either the forward or backward. displacement of the 
uterus or any inflammation of the uterine parts. Furthermore, the 
product would tend to cause vaginal inflammation and ulcerations 
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due to the pressure; and in order to provide for temporary artificial 
support for the uterus it is necessary that a physical examination for 
the fitting of the device to meet the individual requirements in each 
case, be secured. 

rie 5. With reference to the product known as A. M. Athlete’s Foot 
Salve, such statements as the following were made: 


STOP FOOT ITCH 


Athlete’s Foot * * * For your own health and comfort you should do your 
utmost to stop the contamination from spreading. Start your treatment “now”. 
A. M. Athlete’s Foot Salve was made solely for treating athlete’s foot. Almost 
never fails to bring relief from itching quickly and relieves source of trouble by 
ridding you of the dread germ. 

In said statements together with other similar statements not set out 
herein with respect to the product named, respondent, directly and by 
implication, represents that said preparation is a cure or remedy for 
athlete’s foot and constitutes a competent and effective treatment there- 
for, and that it quickly relieves the trouble by ridding the user of the 
germ caused such condition. 

In truth and in fact said preparation is not a cure or ese for 
athlete’s foot and has no therapeutic value in the treatment thereof, in - 
excess of temporarily relieving the symptoms of itching and in some 
cases destroying the superficial fungi associated with athlete’s foot. 

With reference to the product known as A. M. Wonder Salve, such 
statements as the following were made: 


A. M. WONDER SALVE 


Words cannot describe the merits, instant healing sensation and relief of A. M. 
Wonder Salve. 

It is designed for the double purpose of allaying the irritation and insulating 
against continued infection. * * * Try it on common eczema, sores, itch, rash, 
old sores, leg sores, chafe, sunburn, pimples, insect bites, acne, cuts, bruises, ete. 

In said statements, together with other similar statements not set 
out herein with respect to said product, respondent, directly and by 
implication, represents that application of the product instantly heals 
and relieves irritation and acts as a bar against infection; that it is a 
cure or remedy for common eczema, sores, itch, rash, old sores, leg sores, 
chafe, sunburn, pimples, insect bites, acne, cuts and bruises, and con- 
stitutes a complete and effective treatment therefor. 

In truth and in fact, said preparation is not a cure or remedy for 
eczema and other forms of itch or rash and does not constitute a com- 
petent or effective treatment therefor, in excess of affording temporary 
relief from the symptoms of itching associated with such conditions. 
Said preparation would have little or no value in the treatment of acne 
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and pimples. Respondent’s preparation has no properties which would 
be effective in preventing infection and would have little or no value 
in the treatment of ulcers, described by the respondent as old sores 
and leg sores. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to his 
preparation disseminated aforesaid, has had and now has, the ca- 
pacity and tendency to, and does mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements, representations and advertisements. are 
true and induces a portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase respondent’s medicinal 
preparation. 

Par. 7. The foregoing acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce 
within the meaning and intent of the Federal Trade Commission 
Act. 

Report, FINpDINGs As TO THE Fors, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 17, 1940, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ent, Harry S. Benham, an individual, trading as The Zone Co., 
Active Merchandisers, Active Medicine, Nu-Mode Co., and American 
Medicine Co., charging him with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said 
act. On November 16, 1940, respondent filed his answer, in which 
answer he admitted all the material allegations of fact set forth in 
said complaint and waived all intervening procedure and further 
hearing as to said facts. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint and 
the answer thereto, and the Commission, having duly considered the 
matter, and being fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Harry S. Benham, is an individual 
trading as The Zone Co., Active Merchandisers, Active Medicine, 
Nu-Mode Co. and American Medicine Co. with his office and principal . 
place of business at 620 Orleans Street, Chicago, Il., from which 
address he transacts business under the above trade names. 
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The respondent is now, and for more than 1 year last past has been, 
engaged in the sale and distribution of various medicinal preparations 
and devices in commerce among and between the various States of 
the United States and in the District of Columbia. 

Among the preparations so sold and distributed by the respondent 
are certain medicinal preparations and devices for so-called feminine 
hygiene purposes, designated as Nu-Mode Vaginal Jelly (also known 
as A. M. Vaginal Jelly), Nu-Mode Hygiene Tablets, Vaginal Sup- 
positories, Douche Tablets and Powders, Athlete’s Foot Salve, Wonder 
Salve, and Womb Supporter. 

Respondent causes said preparations and devices when sold to be 
transported from his place of business in the State of Illinois to 
purchaser thereof located in various other States of the United States 
and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein, has main- 
tained a course of trade in said medicinal preparations and devices 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
concerning his said products, by United States mails and by various 
other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, and has disseminated and is now disseminat- 
ing, and has caused and is now causing the dissemination of, false 
advertisements concerning his said products, by various means, for 
the purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of his said products in commerce, as com- 
merce is defined in the Federal Trade Commission Act. 

Among, and typical of, the false statements and representations 
contained in said false advertisements, disseminated and cause to be 
disseminated as aforesaid, by United States mails, by advertisements 
in newspapers and periodicals, and by circulars and other printed 
matter, are the following with reference to the various and respective 
products of respondent: 

Nu-Mode Vaginal Jelly and A. M. Vaginal Jelly: 

Many well known gynecologists, recommend this method of feminine hygiene 
above all others. 

It penetrates every part of the vagina reaching every muscular fold and 
erease where harmful germs or innate secretions can possibly accumulate 
* * * JIts marvelous adhesive powers cause it to form a practically impene- 


trable film over these folds. This film lasts for hours giving positive safety 
against new toxie infections. 
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It is a convenient way of keeping their personal daintiness and at the same 
time protecting their health. 


Nu-Mode Hygiene Tablets: 


For dependable antiseptic safeguarding in Feminine Hygiene! 

' CAN BE RECOGNIZED AS THE GREATEST BOON OF ITS KIND TO MODERN WOMAN THAT 
THE WORLD HAS EVER KNOWN. 

FoR FEMININE HYGIENE! NU-MODE Vaginal Antiseptic Tablets are designed to 
combine the two essential qualities of ABSOLUTE HARMLESSNESS with MAXIMUM 
‘GERM-DESTROYING ABILITY. The natural moisture within the vagina causes the 
tablet to quickly dissolve into a MOST POWERFUL GERM-DESTROYING FOAM which 
pervades into every fold and crevice of the vaginal canal, effecting absolute 
killing of inherent bacteriological life contained in discharges and secretions of 
the uterus and vagina. THIS FOAM Is AS HARMLESS AS MILK to the most delicate, 
tender and sensitive tissues and membranes. This germ-destroying foam is 
not felt—nor does it interfere with any function or fecunding of female nature, 
or cause bad unnatural after effects, They have no noticeable odor. 


Vaginal Suppositories: 


Refined women today carefully practice feminine hygiene and do not take 
the risks of toxic danger that may develop from inefficient or improper attention 
to this matter. 

Many women use solutions containing tissue harming alcohol, crude bichloride 
of mercury and other dangerous ingredients until the delicate tissues are in- 
jured when they stop all forms of feminine hygiene, which is a great mistake. 

Nu-Mode Vaginal Suppositories do not cause the slightest irritation or dis- 
comfort since they melt rapidly at body temperature. Continued use over 
a long period of time should not harden, coarsen or make less sensitive the 
delicate tissues of the region but encourage more perfect functioning power. 
These suppositories are dangerous onty to harmful, inherent germ life. 


Douche Tablets and Powders: 


Surety: It does what is required. There need be no doubt about feminine 
hygiene and cleanliness if you know the proper use of the douche. 100 tablets in 
a box. Perfumed, contains strong antiseptics. 

SPEED NU-MODE Hygiene Douche Tablets dissolve as a rule more rapidly than 
the average. They almost equal the speed of liquid. We know of nothing their 
equal. 

Sarety: Ir cANNor harm you. Made of U. 8. P. ingredients, it is pure, 
containing no bichloride of mercury, or other dangerous caustics, 

Par. 3. In said statements together with other similar statements 
not set out herein with respect to the products named, and in general 
advertising, respondent, directly and through implication, represents 
that his products, Nu-Mode Vaginal Jelly, A. M. Vaginal Jelly, 
Nu-Mode Hygiene Tablets, Vaginal Suppositories and Douche Tab- 
lets, and Speed Nu-Mode Hygiene Douche Tablets, are safe, com- 
petent and effective preventives against conception; that the use of 
such products is a dependable, positive, and gauaranteed method of 
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preventing pregnancy due to the antiseptic and powerful germ- 
destroying properties of such products; that the use of said products 
prevents disease, insures health, causes the rapid destruction of bac- 
teria; that said products are effective as prophylactics and heal the 
delicate membranes and tissues in the vaginal tract and form com- 
petent and effective treatments for subnormal or unhealthy conditions 
of the uterus or vagina; and that they are prescribed by well known 
physicians or gynecologists. 

In. truth and in fact said products do not form or constitute safe 
or competent preventives against conception. While such products 
may possess antiseptic properties, they are not powerful germicides 
and do not provide a dependable, positive or guaranteed method of 
preventing pregnancy. Said products are not effective prophylactics 
or preventives against disease; and will not insure health, cause the 
rapid destruction of bacteria, or heal the membranes or tissues of 
the vaginal tract. They are not competent and effective treatments 
for unhealthy conditions in the uterus or vagina; and are not pre- 
scribed or recommended by well known physicians and gynecologists. 

Par. 4. With reference to the Nu-Mode Ladies’ Womb Supporter, 
such statements as the following are made: 

The Nu-Mode Ladies Womb Supporter is made of * * *. Comfortable, 
efficient and sanitary it is so light and flexible as to be unnoticeable. It is 
impossible not to insert it properly as every side is alike. The deeply cupped 
sides cling to the walls of the vagina, keeping the supporter from slipping and 
supporting the womb lightly but firmly. It does not irritate the vagina or 
INTERFERE WITH ANY FUNCTION OR ACT OF NATURE. AS Sure and pure as the air 
you breathe and as comfortable as an old shoe. 

The Nu-Mode Ladies Perfect Supporter is placed at the neck of the womb, 
tending to relieve the over-worked muscles and giving nature a chance to heal 
and is to be used when an operation is not indicated. This gradually helps to 
return the womb to its proper position. 

Many women use the Nu-Mode Ladies Supporter for home treatment of mild 
sores, Swollen, or inflamed uterine parts, and fissures so common with Most 
MARRIED WOMEN. Placing the salve or medicine in the cups of the Nu-Mode 
Ladies Supporter before insertion insures medication of the exact parts desired. 

In said statements together with other similar statements not set 
out herein with respect to the above product, respondent represents 
that the product is comfortable, efficient and sanitary; that it sup- 
ports the womb, without irritation to the vagina or any interference 
with any function or act of nature and tends to relieve overworked 
muscles, giving nature a chance to heal and return the womb to its 
proper position; that it is efficacious in the treatment of mild sores, 
swollen or inflamed uterine parts and fissures. 

In truth and in fact the use of the said supporter as advertised 
disregards anatomical relationships and gynecological principles. 
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The use of the product as advertised would be of little or no value in 
the treatment of either the forward or backward displacement of 
the uterus or any inflammation of the uterine parts. Furthermore, 
the product would tend to cause vaginal inflammation and ulcerations 
due to the pressure; and in order to provide for temporary artificial 
support for the uterus it is necessary that a physical examination for 
the fitting of the device to meet the individual requirements in each 
case, be secured. 

Par. 5. With reference to the product known as A. M. Athlete’s 
Foot Salve, such statements as the following were made: 


STOP FOOT ITCH 


Athlete’s Foot * * * For your own health and comfort you should do 
your utmost to stop the contamination from spreading. Start your treatment 
“now.” A. M. Athlete’s Foot Salve was made solely for treating athlete’s foot. 
Almost never fails to bring relief from itching quickly and relieves source of 
trouble by ridding you of the dread germ. 

In said statements together with other similar statements not set 
out herein with respect to the product named, respondent, directly 
and by implication, represents that said preparation is a cure or 
remedy for athlete’s foot and constitutes a competent and effective 
treatment therefor, and that it quickly relieves the trouble by ridding 
the user of the germ causing such condition. 

In truth and in fact said preparation is not a cure or remedy for 
athlete’s foot and has no therapeutic value in the treatment thereof, 
in excess of temporarily relieving the symptoms of itching and in 
some cases destroying the superficial fungi associated with athlete’s 
foot. 

With reference to the product known as A. M. Wonder Salve, such 
statements as the following were made: 


A. M. WONDER SALVE 


Words cannot describe the merits, instant healing sensation and relief of 
A. M. Wonder Salve. 

It is designed for the double purpose of allaying the irritation and insulating 
against continued infection. * * * ‘Try it on common eczema, sores, itch, 
rash, old sores, leg sores, chafe, sunburn, pimples, insect bites, acne, cuts, 
bruises, etc. 

In said statements, together with other similar statements not 
set out herein with respect to said product, respondent, directly and 
by implication, represents that application of the product instantly 
heals and relieves irritation and acts as a bar against infection; 
that it is a cure or remedy for common eczema, sores, itch, rash, old 
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sores, leg sores, chafé, sunburn, pimples, insect bites, acne, cuts and 
bruises, and constitutes a competent and effective treatment therefor. 

In truth and in fact, said preparation is not a cure or remedy for 
eczema and other forms of itch or rash and does not constitute a 
competent or effective treatment therefor, in excess of affording tem- 
porary relief from the symptoms of itching associated with such 
conditions. Said preparation would have little or no value in the 
treatment of acne and pimples. Respondent’s preparation has no 
properties which would be effective in preventing infection and would 
have little or no value in the treatment of ulcers, described by the 
respondent as old sores and leg sores. 

Par. 6. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations with respect to his 
said preparations and devices, disseminated as aforesaid, has had and 
now has, the capacity and tendency to, and does, mislead and deceive 
a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such statements, representations and adver- 
tisements are true and induces a portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase respond- 
ent’s said preparations and devices. 


CONCLUSION 


The foregoing acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the meaning 
and intent of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint and states that he waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

[t is ordered, That the respondent, Harry S. Benham, individually, 
and trading as The Zone Co., Active Merchandisers, ERE Medicine, 
Nu-Mode Co., and American Medicine Co., or trading under any abhi 
name or names, and his agents, aie a eS and employees, di- 
rectly or chroualt any corporate or other device, in connection with 
the offering for sale, sale or distribution of Nu-Mode Vaginal Jelly 
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(also known as A. M. Vaginal Jelly), Nu-Mode Hygiene Tablets, 
Vaginal Suppositories and Douche Tablets, Speed Nu-Mode Hygiene 
Douche Tablets, Athlete’s Foot Salve, Wonder Salve, and Womb 
Supporter, or any products or devices of substantially similar com- 
position or possessing substantially similar propertiés, whether sold 
under the same or under any other names, do forthwith cease and 
desist from directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails, or (0) by any means in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
which advertisements represent directly or through inference: 

(a) That use of respondent’s products known as Nu-Mode Vaginal 
Jelly (also known as A. M. Vaginal Jelly), Nu-Mode Hygiene Tablets, 
Vaginal Suppositories and Douche Tablets and Speed Nu-Mode Hy- 
giene Douche Tablets form safe, competent and effective preventatives 
against conception ; that said products possess powerful germ-destroy- 
ing properties; or that their use constitutes a dependable, positive or 
guaranteed method of preventing pregnancy. 

(6) That respondent’s product known as Nu-Mode Ladies Womb 
Supporter is comfortable, efficient or sanitary; that it supports the 
womb without irritation; that it tends to relieve over-worked muscles; 
or that said device has any theraupetic value in the treatment of either 
the forward or backward displacement of the uterus or in the treat- 
ment of any inflammation of the uterine parts. 

(c) That respondent’s product known as Athlete’s Foot Salve is 
a cure or remedy for the condition known as Athlete’s Foot or that it 
has any therapeutic value in the treatment thereof in excess of tem- 
porarily relieving the symptoms of itching and in some cases 
destroying the superficial fungi associated with Athlete’s Foot. 

(d) That respondent’s product known as A. M. Wonder Salve is a 
cure or remedy for eczema or other forms of itch or rash or has any 
therapeutic value in the treatment thereof in excess of affording tem- 
porary relief from the symptoms of itching associated with such con- 
ditions; or that said preparation has any properties which would be 
effective in preventing infection or has any value in the treatment of 
ulcers, old sores, leg sores, acne or pimples. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 
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In THE Marrer oF 


HOME DIATHERMY COMPANY, INC. 
MODIFIED CEASE AND DESIST ORDER 
Docket 3658. Order, Jan. 18, 1941 


Order modifying prior order to cease and desist, made as of November 20, 1940, 
31 F. T. C. 1407—and which required respondent corporation, its officers, 
ete., in connection with offer, ete., of their “Home Diathermy” device, or 
other substantially similar device, to cease and desist from disseminating 
or causing to be disseminated, as there set forth, advertisements which 
represent that such device may be easily and safely used in the home, or 
that use thereof constitutes a cure or remedy for various ailments and con- 
ditions specified or has any therapeutic value in the treatment of any other 
ailment, unless limited as in said order specified, or which advertisements 
fail to reveal that unsupervised use thereof by those not skilled in diagnosis, 
analysis and methods of treatment of disease may reSult in serious and ir- 
reparable injury to health—by prohibiting dissemination, etc., of such adver- 
tisements which, in addition to representations otherwise prohibited as 
above set forth, fail to “conspicuously reveal that the device may be safely 
used only after a competent medical authority has determined, as a result 
of diagnosis, that diathermy is indicated and has prescribed the frequency 
and amount of application of such diathermy treatments and the user has 
been adequately instructed in the method of operating such device by a 
trained technician.” 


Before Mr. John P. Bramhall and Mr. Arthur F. Thomas, trial 
examiners. 

Mr. R. A. McOuat for the Commission. 

Mr. Saul L. Harris, of Brooklyn, N. Y., for respondent. 


Orvrer Moprryine Orprer to CEASE AND DEsIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, testimony and other evidence taken before John P. Bramhall and 
Arthur F. Thomas, examiners of the Commission theretofore duly 
designated by it, in support of the allegations of said complaint and 
in opposition thereto, briefs filed herein and oral arguments by R. A. 
McOuat, counsel for the Commissicn, and by Saul L. Harris, counsel 
for the respondent, and the Commission, on November 20, 1940, having 
made and issued its findings as to the facts and its conclusion that the 
respondent had violated the provisions of the Federal Trade Com- 
mission Act, and having made and issued its order to cease and desist 
herein on the same date, and it now appearing that such order to cease 
and desist should be modified in certain respects, and the Commission 
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having now duly considered the matter and being now fully advised 
in the premises. 

It is ordered, That the order to cease and desist issued herein on 
November 20, 1940, be, and the same hereby is, modified so that as 
modified such order to cease and desist shall read: 

It ts ordered, That the respondent, Home Diathermy Co., Inc., a 
corporation, its officers, representatives, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of a certain device designated 
as “Home Diathermy” whether of the long wave or short. wave type, 
or any other device of substantially similar construction or possessing 
substantially similar qualities, whether sold under that name or any 
other name or names, do forthwith cease and desist from directly or 
indirectly : 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or through inference that said device 
may be easily and safely used in the home, or that the use of said device 
constitutes a cure or remedy for arthritis, neuritis, bursitis, sciatica, 
neuralgia, lumbago, hay fever, asthma, high or low blood pressure, or 
rheumatism or that said device has any therapeutic value in the treat- 
ment of any of such diseases and conditions, or has any therapeutic 
value in the treatment of any other ailment unless such advertisement 
is specifically limited to those cases of such disorders and ailments 
where acute inflammation, infection, pus formations, arteriosclerosis, 
or conditions in which there is a tendency to hemorrhage are not 
present; or which advertisement fails to conspicuously reveal that the 
device may be safely used only after a competent medical authority has 
determined, as a result of diagnosis, that diathermy is indicated and 
has prescribed the frequency and amount of application of such dia- 
thermy treatments and the user has been adequately instructed in the 
method of operating such device by a trained technician. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said device, which 
advertisement contains any of the representations prohibited in para- 
graph 1 hereof; or which advertisement fails to conspicuously reveal 
that the device may be safely used only after a competent medical 
authority has determined, as a result of diagnosis, that diathermy is 
indicated and has prescribed the frequency and amount of applica- 
tion of such diathermy treatments and the user has been adequately 
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instructed in the method of operating such device by a trained 
technician. 

It is further ordered, That the respondent shall, within 10 days after 
service upon it of this order, file with the Commission an interim report 
in writing stating whether it intends to comply with this order, and, 
if so, the manner and form in which it intends to comply, and that 
within 60 days after the service upon it of this order said respondent 
shall file with the Commission a report in writing setting forth in 
detail the manner and form in which it has complied with this order. 
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JOE B. HILL AND C. 0. McAFEE, TRADING AS McAFEE 
CANDY COMPANY, AND LIBERTY CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4114. Complaint, Apr. 26, 1940—Decision, Jan. 21, 1941 


Where two partners engaged in manufacture of candy, and in sale and 
distribution of certain assortments thereof which were so packed and 
assembled as to involve the use of games of chance, gift enterprises, or 
lottery schemes when sold and distributed to consumers, and included, 
as illustrative of methods used (1) large number of chocolate-covered 
pieces of uniform size and shape, together with 24 small candy bars and 
one large bar, for sale and distribution to purchasers under a plan by 
which purchaser procuring, by chance, one of said pieces having center 
differing in color from that of the majority of said candy pieces of uniform 
size and Shape, was entitled to and received without additional cost one 
of said small bars, and person procuring last one of said pieces of uniform 
size and shape in assortment was entitled to and received without additional 
cost said large bar, and (2) number of bars of candy of uniform size and 
shape, together with a push card for use in sale and distribution to - 
purchasers of said bars, under a plan by which purchaser paid 1 cent, 
2 cents, 3 cents, 4 cents, and 5 cents, as case might be, for bar, in accord- 
ance with particular number secured by chance from card, and purchaser 
making last push in each of two sections into which card was divided 
received without additional cost two of said bars, and in furnishing, as 
thus engaged, various push cards for use in sale and distribution of their 
candy by means of game of chance, gift enterprise, or lottery scheme under 
plans similar to that hereinabove described and varying therefrom in 
detail only— 

Sold such assortments, together with said push cards, as case might be, to 
wholesalers, to jobbers, and to retailers by whom, as direct or indirect 
purchasers thereof, they were exposed and sold to purchasing public in 
accordance with sales plans aforesaid, and thereby Supplied to and placed 
in the hands of others means of conducting lotteries in the sale of their 
products in accordance with such sales plans, involving game of chance 
or sale of a chance to procure bars of candy at prices much less than 
normal retail value thereof, or additional bars of candy without additional 
cost, contrary to an established public policy of the United States Govern- 
ment and in violation of the criminal laws, and in competition with many 
who are unwilling to adopt and use such or any method involving game 
of chance or sale of a chance to win something by chance, or any other 
method contrary to public policy and refrain therefrom; 

With the result that many persons were attracted by said sales plans or methods 
employed by them in sale and distribution of their said candy, and element 
of chance involved therein, and were thereby induced to buy and sell their 
said candy in preference to that of said competitors who do not use same 
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or equivalent methods, and with tendency and capacity, through use of 
said methods and because of said game of chance, to unfairly divert trade 
to them from their said competitors who do not use same or equivalent 
methods: E 
Held, That such acts and practices, under the circumstances set forth, were 

all to the prejudice and injury of the public and competitors, and consti- 
tuted unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 

Before Mr. W. W. Sheppard, trial examiner. 

Mr. L. P. Allen, Jr., for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Joe B. Hill and 
C. O. McAfee, individuals and copartners trading as McAfee Candy 
Co. and Liberty Candy Co., hereinafter referred to as respondents, 
have violated the provisions of the said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the interest of the public, hereby issues its complaint stating its 

_ charges in that respect as follows: 

ParacrapH 1. Respondents Joe B. Hill and C. O. McAfee are indi- 
viduals and copartners trading as McAfee Candy Co. and Liberty 
Candy Co., with their principal office and place of business located 
at 651 Poplar Street, Macon, Ga. Respondents are now, and for 
more than 1 year last past have been, engaged in the manufacture 
and in the sale and distribution of candy to wholesale dealers, job- 
bers, and retail dealers, located at points in various States of the 
United States and in the District of Columbia. Respondents cause 
and have caused said products when sold to be transported from 
their place of business in the city of Macon, Ga., to purchasers 
thereof, at their respective points of location, in the various States 
of the United States other than Georgia and in the District of 
Columbia. There is now, and has been for more than 1 year last 
past, a course of trade by respondents in such products in commerce 
between and among the various States of the United States and in 
the District of Columbia. In the course and conduct of said business 
respondents are and have been in competition with other individuals 
and with partnerships and corporations engaged in the sale and 
distribution of candy in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to wholesale 
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dealers, jobbers, and retail dealers certain assortments of candy so 
packed and assembled as to involve the use of games of chance, gift 
enterprises, or lottery schemes when sold and distributed to the 
consumers thereof. Certain of said assortments are hereinafter 
described for the purpose of showing the methods used by respond- 
ents but this list is not all inclusive of the various assortments nor 
does it include all of the details of the several plans which respond- 
ents have been or are using in the sale and distribution of candy by 
lot or chance; 

(a) One assortment consists of 150 pieces of chocolate covered 
candy of uniform size and shape, together with 24 small bars of candy 
and one large bar of candy, which bars of candy are to be given as 
prizes to purchasers of said chocolate covered candy of uniform size 
and shape in the following manner: 

The majority of said chocolate covered pieces of candy of uniform 
size and shape in said assortment has centers of the same color but 
24 pieces of said chocolate covered candy have centers of a different 
color. The said pieces of chocolate covered candy of uniform size 
and shape in said assortment retail at the price of 1 cent each but the 
purchasers who procure a piece of the said candy having a center of a 
different color from the majority of said pieces are entitled to and re- 
ceive without additional cost one of the said small bars of candy. The 
color of the centers of the said chocolate covered candy is effectively 
concealed from the prospective purchaser until a selection or purchase 
has been made and the piece of candy broken open. The person pur- 
chasing the last piece of chocolate covered candy of uniform size and 
shape in said assortment is entitled to and receives without additional 
cost the said large bar of candy. The said bars of candy in said 
assortment are thus distributed to the purchasing and consuming 
public wholly by lot or chance. 

Respondents sell and distribute and have sold and distributed vari- 
ous assortments of candy as above described involving a lot or chance 
feature but such assortments are similar to the one hereinabove 
described and vary only in detail. 

(6) Another assortment is composed of 42 bars of candy of uniform 
size and shape together with a device commonly called a “push card.” 
The said push card has 40 partially perforated disks on the face of 
which is printed the word “push.” Concealed within said disks are 
numbers ranging from 1 to 5, inclusive. When the disks are pushed 
or separated from the card a number is disclosed. Purchasers punch- 
ing numbers 1, 2, 3, 4, and 5 pay 1, 2, 3, 4, and 5 cents, respectively. 
The card is also divided into two sections and the purchaser making 
the last push in each section receives without additional cost two of 
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the said bars of candy. The numbers are effectively concealed from 
purchasers and prospective purchasers until the disks are pushed or 
separated from the card. The prices of said bars of candy are thus 
determined wholly by lot or chance. 

The respondents furnish and have furnished various push cards 
for use in the sale and distribution of their candy by means of a game 
of chance, gift enterprise, or lottery scheme. Such cards are similar 
to the one hereinabove described and vary only in detail. 

Par. 3. Retail dealers who purchase respondents’ said candy, 
directly or indirectly, expose and sell the same to the purchasmg public 
m accordance with the sales plan aforesaid. Respondents thus supply 
to and place in the hands of others the means of conducting lotteries 
in the sale of their products in accordance with the sales plans herein- 
above set forth. The use by respondents of said sales plans or methods 
in the sale of their candy and the sale of said candy by and through 
the use thereof and by the aid of said sales plans or methods is a prac- 
tice of a sort which is contrary to an established public policy of the 
Government of the United States and in violation of the criminal laws. 

Par. 4. The sale of candy to the purchasing public by the methods 
or plans hereinabove set forth involves a game of chance or the sale 
of a chance to procure bars of candy at prices much less than normal 
retail prices thereof, or additional bars of candy without additional 
cost. Many persons, firms, and corporations who sell and distribute 
candy in competition with the respondents, as above alleged, are un- 
willing to adopt and use such methods or any method involving a game 
of chance or the sale of a chance to win something by chance, or any 
other method contrary to public policy and such competitors refrain 
therefrom. Many persons are attracted by said sales plans or methods 
employed by respondents in the sale and distribution of their candy 
and in the element of chance involved therein and are thereby in- 
duced to buy and sell respondents’ candy in preference to candy of said 
competitors of respondents who do not use the same or equivalent 
methods. The use of said methods by respondents because of said game 
of chance has a tendency and capacity to, and does, unfairly divert 
trade in commerce between and among the various States of the United 
States and in the District of Columbia to respondents from their said 
competitors who do not use the same or equivalent methods, and as a 
result. thereof substantial injury is being and has been done by re- 
spondents to competition in commerce between and among various 
States of the United States and in the District. of Columbia. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition in 
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commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 26, 1940, issued and there- 
after served its complaint in this proceeding upon respondents Joe 
B. Hill and C. O. McAfee, individuals and copartners, trading as 
McAfee Candy Company and Liberty Candy Company, charging 
them with the use of unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. On January 8, 1941, the respondents filed 
their answer, in which answer they admitted all the material allega- 
tions of fact set forth in said complaint and waived all intervening 
procedure and further hearing as to said facts. Thereafter the pro- 
ceeding regularly came on for final hearing before the Commission on 
the said complaint and the answer thereto, and the Commission 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 

FINDINGS AS TO THE FACTS 


Paragrary 1. Respondents Joe B. Hill and C. O. McAfee are indi- 
viduals and copartners trading as McAfee Candy Co. and Liberty 
Candy Co., with their principal office and place of business located 
at 651 Poplar Street, Macon, Ga. Respondents are now, and for 
more than 1 year last past have been, engaged in the manufacture 
and in the sale and distribution of candy to wholesale dealers, jobbers, 
and retail dealers, located at points in various States of the United 
States and in the District of Columbia. Respondents cause and have 
caused said products when sold to be transported from their place of 
business in the city of Macon, Ga., to purchasers thereof, at their 
respective points of location, in the various States of the United States 
other than Georgia and in the District of Columbia. There is now, 
and has been for more than one year last past, a course of trade by 
respondents in such products in commerce between and among the 
various States of the United States and in the District of Columbia. 
In the course and conduct of said business respondents are and have 
been in competition with other individuals and with partnerships 
and corporations engaged in the sale and distribution of candy in 
commerce between and among the various States of the United States 
and in the District of Columbia. 
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Par. 2. In the course and conduct of their business, as described in 
paragraph 1 hereof, respondents sell and have sold to wholesale 
dealers, jobbers, and retail dealers certain assortments of candy so 
packed and assembled as to involve the use of games of chance, gift 
enterprises, or lottery schemes when sold and distributed to the con- 
sumers thereof. Certain of said assortments are hereinafter described 
for the purpose of showing the methods used by respondents but this 
list is not all inclusive of the various assortments nor does it include 
all of the details of the several plans which respondents have been 
using in the sale and distribution of candy by lot or chance; 

(a) One assortment consists of 150 pieces of chocolate covered 
candy of uniform size and shape, together with 24 small bars of 
candy and one large bar of candy, which bars of candy are to be given 
as prizes to purchasers of said chocolate covered candy of uniform 
size and shape in the following manner: 

The majority of said cholocate covered pieces of candy of uniform 
size and shape in said assortment has centers of the same color but 
24 pieces of said chocolate covered candy have centers of a different 
color. The said pieces of chocolate covered candy of uniform size 
and shape in said assortment retail at the price of 1 cent each but 
the purchasers who procure a piece of the said candy having a center 
of a different color from the majority of said pieces are entitled to 
and receive without additional cost one of the said small bars of 
candy. The color of the centers of the said chocolate covered candy 
is effectively concealed from the prospective purchaser until a selec- 
tion or purchase has been made and the piece of candy broken open. 
The person purchasing the last piece of chocolate covered candy of 
uniform size and shape in said assortment is entitled to and receives 
without additional cost the said large bar of candy. The said bars 
of candy in said assortment are thus distributed to the purchasing 
and consuming public wholly by lot or chance. 

Respondents sell and distribute and have sold and distributed 
various assortments of candy as above described involving a lot or 
chance feature but such assortments are similar to the one hereinabove 
described and vary only in detail. 

(6) Another assortment is composed of 42 bars of candy of uni- 
form size and shape together with a device commonly called a “push 
card.” The said push card has 40 partially perforated disks on the 
face of which is printed the word “push.” Concealed within said 
disks are numbers ranging from 1 to 5, inclusive. When the disks 
are pushed or separated from the card a number is disclosed. Pur- 
chasers punching numbers 1, 2, 8, 4, and 5, pay 1, 2, 3, 4, and 5 cents, 
respectively. The card is also divided into two sections and the pur- 
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chaser making the last push in each section received without addi- 
tional cost two of the said bars of candy. The numbers are effectively 
concealed from purchasers and prospective purchasers until the disks 
are pushed or separated from the card. The prices of said bars of 
candy are thus determined wholly by lot or chance. 

The respondents furnish and have furnished various push cards 
for use in the sale and distribution of their candy by means of a 
game of chance, gift enterprise, or lottery scheme. Such cards are 
similar to the one hereinabove described and vary only in detail. © 

Par. 3. Retail dealers who purchase respondents’ said candy, di- 
rectly or indirectly, expose and sell the same to the purchasing 
public in accordance with the sales plans aforesaid. Respondents 
thus supply to and place in the hands of others the means of con- 
ducting lotteries in the sale of their products in accordance with 
the sales plans hereinabove set forth. The use by respondents of 
said sales plans or methods in the sale of their candy and the sale 
of said candy by and through the use thereof and by the aid of said 
sales plans or methods is a practice of a sort which is contrary to 
an established public policy of the Government of the United States 
and in violation of the criminal laws. 

Par. 4. The sale of candy to the purchasing public by the methods 
or plans hereinabove set forth involves a game of chance or the 
sale of a chance to procure bars of candy at prices much less than 
the normal retail prices thereof, or additional bars of candy without 
additional cost. Many persons, firms, and corporations who sell and 
distribute candy in competition with the respondents, as above found, 
are unwilling to adopt and use such methods or any method involv- 
ing a game of chance or the sale of a chance to win something by 
chance, or any other method contrary to public policy and such com- 
petitors refrain therefrom. Many persons are attracted by said sales 
plans or methods employed by respondents in the sale and distribu- 
tion of their candy and in the element of chance involved therein 
and are thereby induced to buy and sell respondents’ candy in prefer- 
ence to candy of said competitors of respondents who do not use 
the same or equivalent methods. The use of said methods by respond- 
ents because of said game of chance has a tendency and capacity to, 
and does, unfairly divert trade in commerce between and among the 
various States of the United States and in the District of Columbia 
to respondents from their said competitors who do not use the same 
or equivalent methods. 

CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
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competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ents, in which answer respondents admit all the material allegations 
of fact set forth in said complaint and state that they waive all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission, having made its findings as to the facts and conclusion that 
said respondents have violated the provisions of the Federal Trade 
Commission Act. 

It ts ordered, That the respondents Joe B. Hill and C. O. McAfee, 
individually and as copartners, trading as McAfee Candy Co. and 
Liberty Candy Co. or trading under any other name or names, their 
representatives, agents, and employees, directly or through any cor- 
porate or other device in connection with the offering for sale, sale 
and distribution of candy or any other merchandise in commerce, as 
commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Supplying to or placing in the hands of others, candy or any other 
merchandise, so packed or assembled that sales of such candy or other 
merchandise to the public are to be made, or may be made, by means of 
a game of chance, gift enterprise, or lottery scheme; 

2. Supplying to or placing in the hands of others, candy or any 
other merchandise, together with punchboards, push or pull cards, or 
other lottery devices which said punchboards, push or pull cards or 
other lottery devices are to be used, or may be used, in selling or dis- 
tributing such candy or other merchandise to the public; 

3. Supplying to or placing in the hands of others, punchboards, push 
or pull cards or other lottery devices either with assortments of candy 
or other merchandise or separately, which said punchboards, push or 
pull cards or other lottery devices are to be used, or may be used, in 
selling or distributing such candy or other merchandise to the public; 

4. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall within 60 days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE Marrer oF 


S. M. FRANK & CO., INC., AND WM. DEMUTH & CO., INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4393. Complaint, Nov. 30, 1940—Decision, Jan. 21, 1941 


Where a corporation and a second concern, subsidiary thereof, with common 
officers and same place of business, engaged in interstate gale and distri- 
bution of pipes and other articles of merchandise in competition with 
others engaged in sale and distribution of like and similar articles of 
merchandise in commerce, as aforesaid, and acting in conjunction and 
cooperation with each other in carrying out acts and practices below set 
forth; in soliciting sale of and in selling and distributing their merchan- 
dise to wholesalers, jobbers, and retailers— 

Furnished various devices and plans of merchandising which involved oper- 
ation of games of chance, gift enterprises, or lottery schemes in sale or 
distribution of their said products to ultimate consumer, and shipped or 
transported punchboards designed to be and used with their said merchan- 
dise, to aforesaid purchasers, by whom said boards and products were 
assembled into various assortments and by them sold to their trade, and 
including among other such assortments, as illustrative, (1) number of 
pipes and board, for sale and distribution of said articles to consuming 
public, under a plan and in accordance with board’s explanatory legend, by 
which purchaser securing by chance, for 5 cents paid, certain numbers, or 
making last punch in each of the sections into which board was divided, 
received one of said pipes, value of each of which was in excess of amount 
referred to, and purchaser who did not qualify as aforesaid received noth- 
ing for his money other than privilege of punching number from board, and 
(2) various other assortments and punchboards involving lot or chance 
feature similar to that hereinabove described and varying therefrom in 
detail only; and 

Supplied thereby to and placed in hands of others means of conducting lotteries 
in sale of their merchandise, in accordance with sales plan as above set 
forth, by retail dealers who, as direct or indirect purchasers of their said 
merchandise, exposed and sold same to purchasing public in accordance 
with aforesaid sales plan, contrary to an established public policy of the 
United States Government and in violation of the criminal laws, and in 
competition with many who are unwilling to adopt and use said method or 
any method involving game of chance or sale of a chance to win some- 
thing by chance, or any other method contrary to public policy, and re- 
frain therefrom ; 

With the result that many were attracted by said sales plan or method em- 
ployed by them in sale and distribution of their merchandise and element 
of chance involved therein, and were thereby induced to buy and sell 
their said merchandise in preference to that offered and sold by said com- 
petitors who do not use same or equivalent methods, and that use of said 
method, because of said game of chance, had tendency and capacity to 
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and did unfairly divert trade in commerce to them from their said com- 
petitors who did not use same or equivalent methods; to the substantial 
injury of competion in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Mr. L. P. Allen, Jr. for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that S. M. Frank & Co., Inc., 
a corporation, and Wm. Demuth & Co., a corporation, hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the interest of the public, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracraru 1. Respondent S. M. Frank & Co., Inc., is a corporation 
organized and doing business under the laws of the State of New York, 
with its principal office and place of business located at 133 Fifth 
Avenue, New York, N. Y. Respondent Wm. Demuth & Co., Inc., 
is a corporation organized and doing business under the laws of the 
State of New York, with its principal office and place of business 
located at 133 Fifth Avenue, New York, N. Y. Both corporate 
respondents have the same individuals for their officers. The respond- 
ent Wm. Demuth & Co., Inc., is a subsidiary of the respondent S. M. 
Frank & Co., Inc., and the said respondents have acted in conjunction 
and cooperation with each other in carrying out the acts and practices 
hereinafter alleged. Respondents are now, and for more than 3 years 
last past have been, engaged in the sale and distribution of pipes and 
other articles of merchandise in commerce between and among various 
States of the United States and in the District of Columbia. Respond- 
ents cause and have caused said products, when sold, to be transported 
from their aforesaid place of business in New York to purchasers 
thereof at their respective points of location in the various other States 
of the United States and in the District of Columbia. There is now, 
and for more than 3 years last past has been, a course of trade by 
respondents in such merchandise in commerce between and among the 
various States of the United States and in the District of Columbia. 
Tn the course and conduct of said businesses, respondents are and have 
been in competition with other corporations and with partnerships 
and individuals engaged in the sale and distribution of like or similar 
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articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their businesses, as described 
in paragraph 1 hereof, respondents, in soliciting the sale of and in 
selling and distributing their merchandise to wholesale dealers, jobbers, 
and retail dealers, furnish and have furnished various devices and 
plans of merchandising which involve the operation of games of chance, 
gift enterprises, or lottery schemes when used to sell or distribute said 
merchandise to the ultimate consumer thereof. Respondents also 
cause, and have caused, punch boards, which are designed to be, and 
are, used with the said merchandise, to be shipped or transported to 
the aforesaid wholesale dealers, jobbers and retail dealers. The whole- 
sale dealers, jobbers, and retail dealers, in turn, assemble the punch- 
boards and merchandise into one assortment and sell the same to their 
trade. Respondents distribute and have distributed various punch- 
boards for use, or which are used, in the sale and distribution of their 
pipes and other merchandise to the consuming public by means of 
a game of chance, gift enterprise, or lottery scheme. One of said 
assortments is hereinafter described for the purpose of showing the 
method used by respondents. 

This assortment consists of a number of pipes, together with a device 
commonly called a punchboard. Said pipes are distributed to the 
consuming public by means of said) punchboard in the following 
manner : 

The sales are 5 cents each, and when a punch is made from the 
board a number is disclosed. The numbers begin with 1 and continue 
to the number of punches there are on the board, but the numbers are 
not arranged in numerical sequence. The board bears a statement or 
statements informing prospective purchasers as to which numbers en- 
title the purchaser thereof to receive a pipe. The punches on the 
board are arranged in three sections, and the purchaser of the last 
punch in each section receives a pipe. A purchaser who does not 
qualify by obtaining one of the numbers calling for one of the pipes 
or by punching the last number in one of the sections, receives nothing 
for his money other than the privilege of punching a number from 
the board. The pipes are worth more than 5 cents each, and a pur- 
chaser who obtains one of the numbers calling for a pipe or makes the 
last punch in one of the sections receives a pipe for the price of 5 
cents. The numbers are effectively concealed from purchasers and 
prospective purchasers until a punch or selection has been made and 
the number punched or separated from the board. The pipes are thus 
distributed to purchasers of punches from the board wholly by lot or 
chance. 
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Respondents sell and distribute and have sold and distributed vari- 
ous assortments of pipes along with punchboards, as hereinabove de- 
scribed, involving a lot or chance feature. Such assortments are 
similar to the one hereinabove described and vary only in detail. 

Par. 3. Retail dealers who directly or indirectly purchase respond- 
ents’ said merchandise expose and sell the same to the purchasing pub- 
lic in accordance with the aforesaid sales plan. Respondents thus 
supply to and place in the hands of others the means of conducting 
lotteries in the sale of their merchandise in accordance with the sales 
plan hereinabove set forth. The use by respondents of said sales 
plan or method in the sale of their merchandise and the sale of said 
merchandise by and through the use thereof and by the aid of said 
sales plan or method, is a practice of a sort which is contrary to an 
established public policy of the Government of the United States and 
in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged, involves a game of chance or the sale of a chance 
to procure an article of merchandise at a price much _ less 
than the normal retail price thereof. Many persons, firms, 
angl corporations who sell or distribute merchandise in com- 
petition with the respondents, as above alleged, are unwilling 
to adopt and use said method or any method involving a 
game of chance or the sale of a chance to win something by chance or 
by any other method that is contrary to public policy and such com- 
petitors refrain therefrom. Many persons are attracted by said sales 
plan or method employed by respondents in the sale and distribution 
of their merchandise and the element of chance involved therein, and 
are thereby induced to buy and sell respondents’ merchandise in 
preference to merchandise offered for sale and sold by said competi- 
iors of respondents who do not use the same or equivalent. methods. 
The use of said method by respondents, because of said game of chance, 
has a tendency and capacity to and does unfairly divert trade in com- 
merce between and among the various States of the United States and 
in the District of Columbia, to respondents from their said competitors 
who do not use the same or equivalent methods and as a result thereof 
substantial injury is being and has been done by respondents to com- 
petition in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spendents’ competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in com- 
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merce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 30, 1940, issued, and 
on December 2, 1940, served, its complaint in this proceeding upon 
respondents, S. M. Frank & Co., Inc., a corporation, and Wm. Demuth 
& Co., Inc., a corporation, charging them with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
On December 19, 1940, the respondents filed their answer, in which 
answer they admitted all the material allegations of fact set forth 
in said complaint and waived all intervening procedure and further 
hearing as to said facts. Thereafter, the proceeding regularly came 
on for final hearing before the Commission upon the said complaint 
and the answer thereto, and the Commission having duly considered 
the matter and being fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent 8. M. Frank & Co., Inc., is a corporation 
organized and doing business under the laws of the State of New 
York, with its principal office and place of business located at 133 
Fifth Avenue, New York, N. Y. Respondent Wm. Demuth & Co., 
Inc., is a corporation organized and doing business under the laws 
of the State of New York, with its principal office and place of 
business located at 133 Fifth Avenue, New York, N. Y. Both cor- 
porate respondents have the same individuals for their officers. The 
respondent Wm. Demuth & Co., Inc., is a subsidiary of the respond- 
ent S. M. Frank & Co., Inc., and the said respondents have acted 
in conjunction and cooperation with each other in carrying out the 
acts and practices hereinafter found. Respondents are now, and for 
more than three years last past have been, engaged in the sale and 
distribution of pipes and other articles of merchandise in commerce 
between and among various States of the United States and in the 
District of Columbia. Respondents cause and have caused said prod- 
ucts, when sold, to be transported from their aforesaid place of 
business in New York to purchasers thereof at their respective points 
of location in the various other States of the United States and in 
the District of Columbia. There is now, and for more than three 
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vears last past has been, a course of trade by respondents in such 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. In the course 
and conduct of said businesses, respondents are and, have been in 
competition with other corporations and with partnerships and indi- 
viduals engaged in the sale and distribution of like or similar articles 
of merchandise in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their businesses, as described 
in paragraph 1 hereof, respondents, in soliciting the sale of and in 
selling and distributing their merchandise to wholesale dealers, job- 
bers and retail dealers, furnish and have furnished various devices 
and plans of merchandising which involve the operation of games 
of chance, gift enterprises, or lottery schemes when used to sell or 
distribute said merchandise to the ultimate consumer thereof. Re- 
spondents also cause and have caused punchboards, which are de- 
signed to be, and are, used with the said merchandise, to be shipped 
or transported to the aforesaid wholesale dealers, jobbers and retail 
dealers. The wholesale dealers, jobbers, and retail dealers, in turn, 
assemble the punchboards and merchandise into one assortment and 
sell the same to their trade. Respondents distribute and have dis- 
tributed various punchboards for use, or which are used, in the sale 
and distribution of their pipes and other merchandise to the consum- 
ing public by means of a game of chance, gift enterprise, or lottery 
scheme. One of said assortments is hereinafter described for the 
purpose of showing the method used by respondents. 

This assortment consists of a number of pipes, together with a 
device commonly called a punchboard. Said pipes are distributed 
to the consuming public by means of said punchboard in the follow- 
ing manner: 

The sales are 5 cents each, and when a punch is made from the 
board a number is disclosed. The numbers begin with 1 and continue 
to the number of punches there are on the board, but the numbers 
are not arranged in numerical sequence. The board bears a state- 
ment or statements informing prospective purchasers as to which 
numbers entitle the purchaser thereof to receive a pipe. The punches 
on the board are arranged in three sections, and the purchaser of 
the last punch in each section receives a pipe. A purchaser who 
does not qualify by obtaining one of the numbers calling for one 
of the pipes or by punching the last number in one of the sections, 
receives nothing for his money other than the privilege of punching 
a number from the board. The pipes are worth more than 5 cents 
each, and a purchaser who obtains one of the numbers calling for 
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a pipe or makes the last punch in one of the sections receives a pipe 
for the price of 5 cents. The numbers are effectively concealed from 
purchasers and prospective purchasers until a punch or selection 
has been made and the number punched or separated from the 
board. The pipes are thus distributed to purchasers of punches 
from the board wholly by lot or chance. 

Respondents sell and distribute, and have sold and distributed, 
various assortments of pipes along with punchboards, as hereinabove 
described, involving a lot or chance feature. Such assortments are 
similar to the one hereinabove described and vary only in detail. 

Par. 8. Retail dealers who directly or indirectly purchase respond- 
ents’ said merchandise expose and sell the same to the purchasing 
public in accordance with the aforesaid sales plan. Respondents 
thus supply to, and place in the hands of, others the means of 
conducting lotteries in the sale of their merchandise in accordance 
with the sales plan hereinabove set forth. The use by respondents 
of said sales plan or method in the sale of their merchandise and the 
sale of said merchandise by and through the use thereof and by the 
ald of said sales plan or method, is a practice of a sort which is con- 
trary to an established public policy of the Government of the 
United States and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above found involves a game of chance or the sale of a chance 
to procure an article of merchandise at a price much less than the 
normal retail price thereof. Many persons, firms, and corporations 
who sell or distribute merchandise in competition with the respond- 
ents, as above found, are unwilling to adopt and use said method or 
any method involving a game of chance or the sale of a chance to 
win something by chance or any other method that is contrary to 
public policy, and such competitors refrain therefrom. Many per- 
sons are attracted by said sales plan or method employed by respond- 
ents in the sale and distribution of their merchandise and the element 
of chance involved therein, and are thereby induced to buy and sell 
respondents’ merchandise in preference to merchandise offered for 
sale and sold by said competitors of respondents who do not use 
the same or equivalent methods. The use of said method by respond- 
ents, because of said game of chance, has a tendency and capacity 
to, and does, unfairly divert trade in commerce between and among 
the various States of the United States and in the District of Colum- 
bia to respondents from their said competitors who do not use the 
same or equivalent methods, and as a result thereof substantial injury 
is being and has been done by respondents to competition in commerce 
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between and among the various States of the United States and in 
the District of Columbia. 
CONCLUSION 


The aforesaid acts and practices of respondents as herein found 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondents, in which answer respondents admit all the material 
allegations of fact set forth in said complaint and state that they 
waive all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It ts ordered, That the respondents, S. M. Frank & Co., Inc., a 
corporation, and Wm. Demuth & Co., Inc., a corporation, their re- 
spective officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of smoking pipes or any other mer- 
chandise in commerce, as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Selling and distributing pipes or any other merchandise so 
packed and assembled that sales of such pipes or other merchandise 
to the general public are to be made, or may be made, by means of 
a game of chance, gift enterprise, or lottery scheme. 

2. Supplying to, or placing in the hands of, others push or pull 
cards, pull tabs, punchboards or other lottery devices either with 
assortments of merchandise or separately, which said push or pull 
cards, pull tabs, punchboards or other lottery devices are to be used, 
or may be used, in selling or distributing said pipes or other merchan- 
dise to the public. 

3. Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE Marter oF 


FRANK SPORS, TRADING AS SPORS COMPANY AND 
QUALITY PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4397. Complaint, Dec. 3, 1940—Decision, Jan. 21, 1941 


Where an individual engaged in interstate sale and distribution of his “Corn- 
Go” medicinal preparation for corns, calluses, and bunions in advertise- 
ments of his said product which he disseminated and caused to be dis- 
seminated through the mails and by various other means in commerce, 
and otherwise, and including advertisements in circulars, leaflets, cata- 
logs, pamphlets, and other advertising literature, and which were intended 
and likely to induce purchase of his said product— 

Represented, directly or by implication, that use of said preparation would 
remove corns, calluses, and bunions and prevent recurrence of such con- 
ditions, through such typical statements as “corRN-Go Corn & Callous Re- 
mover * * * No more sore and aching Corns and Callouses * * * 
Safely and cleanly removes soft and hard corns, callouses and Bunions,” 
and “LIQUID CORN-GO * * * a painless, safe antiseptic corn and callous 
remover. Safely and cleanly removes soft and hard corns, callouses and 
Bunions * * *,” facts being product in question was wholly incapable 
of removing bunions, and, while it would effect temporary removal of 
corns and calluses, it would not prevent recurrence of such conditions, and 
said preparation had no effect upon the underlying cause of corns and 
calluses ; 

With result, through use of aforesaid false, deceptive, and misleading state- 
ments, representations and advertisements, disseminated as above set 
forth, of misleading and deceiving substantial number of members of pur- 
chasing public into erroneous and mistaken belief that such false state- 
ments, representations, and advertisements were true, and of inducing 
substantial portion of said public, because of such erroneous ‘and mistaken 
belief,-to purchase his said product: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Donovan R. Divet for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Frank Spors, an 
individual, trading as Spors Co., and as Quality Products Co., here- 
inafter referred to as respondent, has violated the provisions of the 
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said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracraru 1. The respondent, Frank Spors, is an individual doing 
business as Spors Co. and as Quality Products Co., with his office 
and principal place of business in the city of Le Center in the State 
of Minnesota. 

Par. 2. Respondent is now, and for more than 2 years last past 
has been, engaged in the sale and distribution of a certain medicinal 
preparation designated as “Corn-Go,” intended for use in the treat- 
ment of corns, calluses and bunions. Respondent causes said prepa- 
tion, when sold, to be transported from his aforesaid place of busi- 
ness in the State of Minnesota to the purchasers thereof at their re- 
spective points of location in various States of the United States other 
than the State of Minnesota and in the District of Columbia. Re- 
spondent maintains, and at all times mentioned herein has maintained, 
a course of trade in said preparation in commerce among and be- 
tween various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of his aforesaid business, re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning his said product, by the United States mails, and by various 
other means in commerce, as commerce is defined in the Federal 
Trade Commission Act; and respondent has also disseminated and 
is now disseminating, and has caused and is now causing the dis- 
semination of, false advertisements concerning his said product, by 
various means, for the purpose of inducing, and which are likely 
to induce, directly or indirectly, the purchase of his said product 
in commerce, as commerce is defined in the Federal Trade Commis- 
sion Act. Among and typical of the false, misleading, and decep- 
tive statements and representations contained in said false advertise- 
ments, disseminated and caused to be disseminated, as hereinabove 
set forth, by the United States mails, by advertisements in circulars, 
leatlets, catalogs, pamphlets, and other advertising literature, are 
the following: 


CORN-GO 


Corn & Callous 
Remover 


Se eH 
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No more sore and aching 
Corns and Callouses 


* * * Safely and cleanly removes 
soft and hard corns, callouses 
and Bunions 


LIQUID CORN-GO 


* * * a painless, safe antiseptic corn 

and callous remover. Safely and cleanly 

removes soft and hard corns, callouses 
and Bunions * * * 


Par. 4. Through the use of the statements and representations here- 
inabout set forth, and others similar thereto not specifically set out 
herein, all of which purport to be descriptive of the remedial, curative, 
and therapeutic properties of respondent’s said preparation, respondent 
represents and has represented, directly or by implication, that the use 
of said preparation will remove corns, calluses, and bunions, and will 
prevent the recurrence of such conditions. 

Par. 5. The foregoing representations, used and disseminated by 
respondent as aforesaid, are grossly exaggerated, false, and misleading. 
In truth and in fact, respondent’s preparation is Solty incapable of 
removing bunions. While said preparation will effect the temporary 
removal of corns and calluses, it will not prevent the recurrence of such 
conditions, Said preparation has no effect upon the underlying causes 
of corns and calluses, 

Par. 6. The use by the respondent of the foregoing false, deceptive 
and misleading statements, representations and advertisements, dis- 
seminated as aforesaid, has had, and now has, the capacity and tendency 
to and does mislead and deceive a substantial number of members of 
the purchasing public into the erroneous and mistaken belief that such 
false statements, representations, and advertisements are true, and to 
induce a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase respondent’s said product. 

Par. 7. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprn¢s As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 3, 1940, issued and sub- 
sequently served its complaint in this proceeding upon Frank Spors, 
an individual trading as Spors Co. and as Quality Products Co., 
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charging him with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. On December 
23, 1940, the respondent filed his answer, in which answer he admitted 
all the material allegations of fact set forth in said complaint and 
waived all intervening procedure and further hearing as to said facts. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint and the answer thereto, and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the in- 
terest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Frank Spors, is an individual doing 
business as Spors Co. and as Quality Products Co., with his office 
and principal place of business in the city of Le Center in the State 
of Minnesota. 

Par. 2. Respondent is now, and for more than 2 years last past 
has been, engaged in the sale and distribution of a certain medicinal 
_ preparation designated as “Corn-Go,” intended for use in the treat- 
~ ment of corns, calluses and bunions. Respondent causes said prepa- 
ration, when sold, to be transported from his aforesaid place of busi- 
ness in the State of Minnesota to the purchasers thereof at their 
respective points of location in various States of the United States 
other than the State of Minnesota and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said preparation in commerce among and 
between various States of the United States and in the District of 
Columbia. 

Par. 38. In the course and conduct of his aforesaid business, re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning his said product, by the United States mails, and by various 
other means in commerce, as commerce is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination 
of, false advertisements concerning his said product, by various means, 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of his said product in commerce, as com- 
merce is defined in the Federal Trade Commissicn Act. Among and 
typical of the false, misleading, and deceptive statements and rep- 
resentations contained in said false advertisements, disseminated and 
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caused to be disseminated, as hereinabove set forth, by the United 
States mails, by advertisements in circulars, leaflets, catalogs, pam- 
phlets, and other advertising literature, are the following: 


CORN-GO 


Corn & Callous 


Remover 
Ce ered 


No more sore and aching 
Corns and Callouses 
* * * Safely and cleanly removes 
soft and hard corns, callouses 
; and Bunions. 
LIQUID CORN-GO 
* * * a painless, safe antiseptic corn 
and callous remover. Safely and cleanly 
removes soft and hard corns, callouses 
and Bunions * * * 


Par. 4. Through the use of the statements and representations here- 
inabove set forth, and others similar thereto not specifically set out 
herein, all of which purport to be descriptive of the remedial, cura- 
tive and therapeutic properties of respondent’s said preparation, 
respondent represents and has represented, directly or by implica- 
tion, that the use of said preparation will remove corns, calluses 
and bunions, and will prevent the recurrence of such conditions. 

Par. 5. The foregoing representations, used and disseminated by 
respondent as aforesaid, are grossly exaggerated, false, and mislead- 
ing. In truth and in fact, respondent’s preparation is wholly in- 
capable of removing bunions. While said preparation will effect the 
temporary removal of corns and calluses, it wil! not prevent the re- 
currence of such conditions. Said preparation has no effect upon the 
underlying causes of corns and calluses. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations and advertisements, dis- 
seminated as aforesaid, has had, and now has, the capacity and 
tendency to and does mislead and deceive a substantial number of 
members of the purchasing public into the erroneous and mistaken 
belief that such false statements, representations and advertisements 
are true, and to induce a substantial portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase respondent’s 
said product. 

CONCLUSION 


The aforesaid acts and practices of respondent as herein found are 
all to the prejudice and injury of the public and constitute unfair 
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and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint and states that he 
waives all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 

It ts ordered, That the respondent, Frank Spors, individually and 
trading as Spors Co. and as Quality Products Co., or trading under 
any other name, his representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale or distribution of his medicinal preparation 
designated “Corn-Go” and “Liquid Corn-Go,” or any preparation 
of substantially similar composition or possessing substantially sim- 
ilar properties, whether sold under the same name or under any 
other name, do forthwith cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails, or (6) by any means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents, directly or through inference, 
that said preparation will remove, or has any value in the treatment 
of, bunions; that said preparation will prevent the recurrence of 
corns or calluses or has any value in the treatment of such conditions 
in excess of the temporary removal thereof; or that the action of 
such preparation in removing calluses or corns accomplishes anything 
other than a temporary removal. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said preparation, 
which advertisement contains any of the representations prohibited 
in paragraph 1 hereof. 

It is further ordered, That the respondent shall, within 60 days 
after the service upon him of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form 
in which he has complied with this order. 
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Syllabus 


In THE MATrer oF 


EDWARD SHILL AND SANFORD C. CHESICK, TRADING 


AS THE CHESHILL MANUFACTURING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT: 26, 1914 


Docket 4123. Complaint, May 1, 1940—Decision, Jan. 22, 1941 


Where two individuals engaged in interstate sale and distribution of their 


(a) 


(d) 


“Safety-Bell Chain Lock” door device— 

Represented, through use of word “Manufacturing” in trade name employed 
by them, and through display thereof and word “Manufacturers” and 
“Manufactured” in letterheads and other advertising, as case might be, 
and on cartons of their products, that they were manufacturers of Said 
and other patented protective devices, facts being they did not own, operate, 
or control any factory wherein any of said products were made, and were 
in no sense manufacturers thereof, or a manufacturer, by purchase from 
whom, direct, according to common belief among wholesalers, retailers, 
and members of purchasing public, superior grade of merchandise can be 
Secured and at considerable saving in price, due to elimination of middle- 
men’s profit and for other reasons; and 

Represented and implied that said device and other protective or safety 
devices offered and sold by them were patented, and that application for 
patent on said “Safety Bell Chain Lock” or some of the parts thereof 
was pending in the United States Patent Office, through such statements 
as “* * * Manufacturers of Patented Protective Devices * * *,” 
and “Safety Bell Chain Locks, The Automatic Burglar Alarm * * * Pat. 
Pend.,” facts being they were not holders of letters patent on said “Safety 
Bell Chain Lock” device or any protective devices or other articles of 
commerce, and had not applied for patent on former or any of the parts 
thereof, and had no such application pending, none of their said devices 
was a patented product or one for which application for patent was pend- 
ing, and, as such, article which, according to common belief among whole- 
salers, retailers and members of purchasing public, is a superior product 
and one to be preferred over nonpatented article or one for which application 
for patent has not been made; 


With effect, through use of word “Manufacturing” by them in their trade 


name and of other representations and implications aforesaid, of misleading 
and deceiving substantial number of members of purchasing publie into 
erroneous and mistaken belief that they were the manufacturers of pro- 
tective devices and that they manufactured said “Safety Bell Chain Lock” 
device in factory owned, operated or directly and absolutely controlled by 
them, and that said device was patented or that an application for patent 
for said device or some of the parts thereof was pending, and with result, as 
consequence of such erroneous and mistaken belief, that substantial num- 
ber of members of purchasing public brought substantial volume of their 
said device in commerce: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public, and constituted unfair and deceptive acts 
and practices in commerce, 


Before Mr. Lewis C. Russell, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Robbins & Robbins, of New York City, for Edward Shill. 

Cole & Cole, of Hartford, Conn., and Mr. Mathew Vener, of New 
York City, for Sanford C. Chesick. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Edward Shill and 
Sanford C. Chesick, individually, and trading as The Cheshill Manu- 
facturing Co., hereinafter referred to as respondents, have violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. Edward Shill and Sanford C. Chesick, are indi- 
viduals trading and doing business under the name of The Cheshill 
Manufacturing Co. with their principal place of business located 
at 501 Seventh Avenue, New York, N. Y. 

Par. 2. Respondents, Edward Shill and Sanford C. Chesick, are 
now, and for more than 1 year last past have been engaged in the 
sale and distribution of chain door locks, equipped with so-called 
safety bells, which are sold under the name Safety Bell Chain Locks. 
Respondents cause their product, when sold by them, to be transported 
from their aforesaid place of business in the State of New York to 
the purchasers thereof located in various other States of the United 
States and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said Safety Bell Chain Locks in 
commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of their said business and for 
the purpose of inducing the purchase of their said product, respond- 
ents by means of advertising matter printed on letterheads, billheads, 
and on cartons containing their said product, and by other means, 
have falsely represented that they are manufacturers of said Safety 
Bell Chain Locks and other patented protective devices. 
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Respondents further, in the course and conduct of their said busi- 
ness, have sold and distributed said locks with the legend “Pat. Pend.” 
stamped or braized in raised letters on the metal base thereof. 

Among and typical of the representations contained in said false 
advertisements so used and disseminated, as aforesaid, are the 
following : 


The Cheshill Manufacturing Co. 
Manufacturers of 
Patented Protective Devices 
501 Seventh Avenue 
New York, N. Y. 


Safety Bell Chain Locks 
The Automatie Burglar Alarm. 
Manufactured and Guaranteed By 
Cheshill Manufacturing Co. 
501 Seventh Ave., New York, N. Y. 


Cheshill Company, New York, N. Y. 
Pat. Pend. 


In the manner aforesaid, respondents represent and imply that 
said Safety Bell Chain Locks are patented and that an application 
for patent on said Safety Bell Chain Locks or some of the parts 
thereof is pending in the United States Patent Office, and that re- 
spondents are manufacturers of said product and that they own, 
operate or directly and absolutely control the factory in which said 
locks are made. 

Par. 4. There is a common belief among wholesalers, retailers, and 
members of the purchasing public that a superior grade of mer- 
chandise can be secured by purchasing direct from the manufacturer 
thereof, and at a considerable saving in price due to the elimination 
of the middleman’s profit and for other reasons, and that a patented 
product, or one for which an application for patent is pending, is a 
superior product and one to be preferred over a nonpatented article 
or one for which an application for patent has not been made. 

Par. 5. The foregoing representations are grossly exaggerated, mis- 
leading, and untrue. In truth and in fact, respondents do not own, 
operate, or directly and absolutely control any factory and they are 
in no sense the manufacturers of said locks. 

The respondents are not the holders of letters patent on said locks 
or any protective devices or other articles of commerce, and they have 
not applied for, nor do they have pending, a patent for their said 
Safety Bell Chain Locks or any of the parts thereof. 
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Par. 6. The use by the respondents of the aforesaid representations 
and implications has the tendency and capacity to, and does, mislead 
and deceive a substantial number of members of the purchasing public 
into the erroneous and mistaken belief that respondents are the 
manufacturers of said Safety Bell Chain Locks and that they own. 
operate or directly and absolutely control the factory in which said 
locks are made, and that said locks are patented or that an application 
for patent is pending for said locks or some of the parts thereof, 
and because of said erroneous and mistaken belief a substantial 
number of members of the purchasing public have purchased a 
substantial volume of respondents’ said Safety Bell Chain Locks in 
commerce between and among the several States of the United States 
and in the District of Columbia. 

Par. 7. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes Aas To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 1, 1940, issued, and sub- 
sequently served, its complaint in this proceeding upon respondents 
Edward Shill and Sanford C. Chesick, individually and trading as 
The Cheshill Manufacturing Co., charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. 

After the issuance of said complaint and the filing of an answer 
thereto by respondent Sanford C. Chesick, no answer having been 
filed by respondent Edward Shill, testimony and other evidence in 
support of the allegations of said complaint were introduced by 
Jesse D. Kash, attorney for the Commission, and in opposition to 
the allegations of the complaint by Abraham Robbins, attorney of 
the firm of Robbins and Robbins, 522 Fifth Avenue, New York, 
N. Y., appearing as counsel for respondent Edward Shill, and by 
Cyril Cole, attorney of the firm of Cole and Cole, 242 Trumbull 
Street, Hartford, Conn., and Mathew Vener, attorney, 110 William 
Street, New York, N. Y., appearing as counsel for respondent San- 
ford C. Chesick, before Lewis C. Russell, a trial examiner of the 
Commission theretofore duly designated by it, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. 
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Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said complaint, the answer of respond- 
ent Chesick thereto, testimony and other evidence, and brief in 
support of the complaint (no brief having been filed by either re- 
spondent, and oral argument not having been requested); and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest. 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents, Edward Shill and Sanford C. Chesick, 
are individuals trading and doing business under the name of The 
Cheshill Manufacturing Co., with their principal place of business 
located at 501 Seventh Avenue, New York, N. Y. 

Par. 2. Respondents, Edward Shill and Sanford C. Chesick, have 
been since March 27, 1937, engaged in the sale and distribution of a 
chain door lock device equipped with a so-called safety bell, which 
were sold under the name “Safety-Bell Chain Lock.” Respondents 
cause their product when sold by theny to be transported from their 
aforesaid place of business in the State of New York to the purchasers 
thereof located in various other States of the United States and the 
District of Columbia. : 

Respondents maintain and at all times mentioned herein have 
maintained a course of trade in said “Safety-Bell Chain Lock” device 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of their said business and for 
the purpose of inducing the purchase of their said product, respond- 
ents, by means of advertising matter printed on letter-heads, bill- 
heads, and on cartons containing their said product, and by other 
means, have falsely represented that they are manufacturers of said 
“Safety-Bell Chain Lock” device and other patented protective 
devices. 

Respondents further, in the course and conduct of their said busi- 
ness, have sold and distributed said locks with the legend “Pat. Pend.” 
stamped or braised in raised letters on the metal base thereof. 

Among and typical of the representations contained in said false 
advertisments so used and disseminated, as aforesaid, are the 
following: 
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The Cheshill Manufacturing Co. j 
Manufacturers of 
Patented Protective Devices 
501 Seventh Avenue 
New York, N. Y. 


Safety Bell Chain Locks 
The Automatic Burglar Alarm. 
Manufactured and Guaranteed By 
Cheshill Manufacturing Co. 
501 Seventh Ave., New York, N. Y. 


Cheshill Company, New York, N. Y. 
Pat. Pend. 

In the manner aforesaid, respondents represent and imply that the 
safety devices offered for sale and sold by them are patented and 
that an application for patent on said “Safety Bell Chain Lock” 
device or some of the parts thereof is pending in the United States 
Patent Office, and that respondents are the manufacturers of said 
products. 

Through the use of the word “manufacturing” in the trade name 
“The Cheshill Manufacturing Co.,” respondents represent that they 
are the manufacturers of the products offered for sale and sold by 
them. 

Par. 4. The representations made and used by the respondents as 
set out in paragraph 3 hereof are grossly exaggerated, misleading 
and untrue. In truth and in fact respondents are in no sense the 
manufacturers of any of said products. They do not own, operate, 
or control any factory wherein any of said products are made or 
manufactured. 

Respondents are not the holders of letters patent on said “Safety 
Bell Chain Lock” device or any protective devices or other articles 
of commerce, and they have not applied for a patent for their said 
“Safety Bell Chain Lock” device or any of the parts thereof, nor do 
they have any such application pending. 

Par. 5. There is a common belief among wholesalers, retailers, 
and members of the purchasing public that a superior grade of mer- 
chandise can be secured by purchasing direct from the manufacturer 
thereof, and at a considerable saving in price due to the elimination 
of the niiddleman’s profit and for other reasons, and that a patented 
product, or one for which an application for patent is pending, is a 
superior product and one to be preferred over a nonpatented article 
or one for which an application for patent has not been made. 

Par. 6. The use by the respondents of the word “manufacturing” 
in their trade name and of the other representations and implications 
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aforesaid, has the tendency and capacity to, and does, mislead and 
deceive a substantial number of members of the purchasing public 
into the erroneous and mistaken belief that respondents are the 
manufacturers of protective devices and that they manufacture said 
“Safety Bell Chain Lock” device in a factory owned, operated or 
directly and absolutely controlled by them, and that said lock device 
is patented or that an application for patent is pending for said 
lock device or some of the parts thereof. As a result of such errone- 
ous and mistaken belief, a substantial number of members of the 
purchasing public have purchased a substantial volume of respond- 
ent’s said “Safety Bell Chain Lock” device in commerce between 
and among the several States of the United States and in the District 
of Columbia. 
CONCLUSION 


The aforesaid acts and practices of respondents as herein found 
are to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents, testimony and other evidence taken before Lewis C. 
Russell, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, and brief in support of the allegations of the complaint, 
no brief having been filed or oral argument requested by respond- 
ents’ counsel, and the Commission having made its findings as to the 
facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Edward Shill and Sanford C. 
Chesick, individually, and trading as The Cheshill Manufacturing 
Co., or any other name or names, their representatives, agents, and 
employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale, or distribution of a chain 
door lock device, designated, and sold under the name, “Safety Bell 
Chain Lock,” or any other such device or product whether sold under 
that name or some other name or names, in commerce, as commerce 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: . 
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1. Using the word “manufacturing” or any other word or words 
of similar import and meaning as a part of the trade or corporate 
name under which the respondents conduct their business, unless and 
until such respondents actually own and operate or directly and 
absolutely control a manufacturing plant wherein the products 
offered for sale and sold by them are manufactured. 

2. Representing that respondents are the manufacturers of said 
“Safety Bell Chain Lock” device, or any other safety device, or any 
other product. 

3. Representing that said “Safety Bell Chain Lock” device, or 
any other safety device, is patented or that an application for patent 
for such device is pending, when such is not the fact. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE Matter oF , 


A. F. DUVERGER, DOING BUSINESS AS NATIONAL 
DISTRIBUTORS AND INCOME AUDIT SERVICE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THD ALLEGED VIOLATION 


OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 3616. Complaint, Sept. 30, 1938—Decision, Jan. 238, 1941 


Where an individual engaged in compilation of his “Income Audit Service,” 


(a) 


(b) 


comprising a bookkeeping, accounting, or business record system consisting 
of bound record for recording business transactions, and including so-called 
free advisory service in which, upon request, he gave advice concerning 
Federal income tax, social security and accounting questions, and agree- 
ment to aid and assist in the preparation and submission of the purchaser’s 
Federal income tax return and to indicate thereon all purchaser’s deduc- 
tions, allowances, exemptions and credits, and in sale and distribution of 
said “Income Audit Service” to purchasers thereof in other States and in 
the District of Columbia, upon a down-payment and e. o. d. balance basis, 
through representatives, salesmen, agents, and canvassers, and through 
the mails, in active and substantial competition with others engaged in 
sale and distribution of like or similar systems and service in commerce 
as aforesaid, and including many who sell and distribute their systems 
without making any representation that same are offered or sold by 
Government or that their purchase by user is compulsory or required 
by law, or that heavy penalties will accrue if person solicited fails to 
buy same— 

Represented, directly and indirectly, and impliedly and inferentially, 
through the mails and through methods employed by his representatives, 
ete., under his direction, control and supervision, and particularly to small 
businessmen and including immigrants and poorly educated people, that his 
representatives, salesmen, agents and canvassers were officers, agents, or 
representatives of the United States Government and, in particular, of the 
Income Tax Unit of the Department of the Treasury, and that the purchase 
and use of a bookkeeping, accounting or business record system, and more 
particularly, of his said “Income Audit Service”, was necessary or re- 
quired under laws of the United States or under rules, regulations or 
orders of some department or agency thereof, and that his said “Income 
Audit Service” emanated from or was sold and distributed under the 
auspices of United States Government or aforementioned Income Tax 
Unit; and 

Represented that his said “Income Audit Service” was the only book- 
keeping, accounting or business record system approved by United States 
Government or said unit, and that all other systems or services in use 
must be removed and replaced by his said service, and that prospective 
purchasers who failed to purchase and use his said service or who did 
not comply with requests or demands of his representatives, etc., as made 
by them in connection with sale of his said service, would, as result of 


484 FEDERAL TRADE COMMISSION DECISIONS 


Complaint Aya Be UL Op 


such failure to purchase and use said service and of non-compliance with 
demands of such representatives, etc., subject themselves to arrest or 
imprisonment ; c 

Facts being, his said representatives, agents, salesmen and canvassers were not 
officers or agents of, nor in any manner connected with, the United States 
Government, the Income Tax Unit of the Treasury Department, or any other 
department or agency of said Government, his “Income Audit Service” 
was not necessary or required under laws of the United States or under rules, 
regulations, or orders of any department or agency of the Government, and 
it did not emanate from, nor was it sold and distributed under the auspices 
of, the United States Government or any department or agency thereof and 
no other bookkeeping, accounting or business record system purchased or 
in use needed to be removed and replaced by his said service, prospective 
purchasers who did not purchase and use it or comply with request or demand 
made by his representatives, etc., in connection with sale of such service, 
would not be subject to arrest or imprisonment, and two canvassers represent- 
ing him had been convicted of impersonating an officer of the Government 
while attempting to make sales of said service, and he had received many 
complaints that his canvassers left the impression with person solicited to 
subscribe to said service that they were representatives of the Government; 

With capacity and tendency, through such false and misleading representations 
made by him and his representatives in sale and distribution of his said 
service, to mislead and deceive substantial portion of purchasing public 
into erroneous and mistaken belief that all of said representations were 
true, and with result, as direct consequence of such belief, that number of 
public purchased substantial volume of his said service, with consequence 
that trade was unfairly diverted to him from competitors selling and dis- 
tributing like or similar business record systems who truthfully represent 
the same; to the injury of competition in commerce: : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors, and constituted unfair methods 
of competition in commerce, and unfair and deceptive acts and practices 
therein. 


Before Mr. John W. Addison and Mr. Miles J. Furnas, trial ex- 
aminers. 

Mr. B. G. Wilson for the Commission. 

Mr. Joseph C. Turco, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that A. F. Duverger, 
an individual, doing business under the names and styles of National 
Distributors and Income Audit Service, hereinafter referred to as 
respondent, has violated the provisions of the said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
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be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacrarH 1. Respondent, A. F. Duverger, is an individual doing 
business under the names and styles of National Distributors and In- 
come Audit Service, with his principal place of business formerly 
located at 927 Fifteenth Street NW., Washington, D. C., and now 
located at 205 Washington Avenue, Riverdale, Md. Said respondent 
is engaged in the compilation and sale of an Income Audit Service 
and caused and causes said Service, when sold, to be transported from 
his principal place of business in Washington, D. C., and Riverdale, 
Md., to the purchasers thereof located in States of the United States 
other than the State of Maryland, and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade and commerce in the said Income Audit 
Service sold and distributed by him in commerce among and between 
the various States of the United States, and in the District of Columbia. 

Par. 2. In the course and conduct of his said business, respondent 
is in active and substantial competition with other individuals and with 
firms, partnerships, and corporations engaged in the sale and distribu- 
tion of like or similar Services or products in commerce among and 
between the various States of the United States, and in the District of 
Columbia. 

Par. 3. Respondent’s Income Audit Service comprises a bookkeep- 
ing, accounting, or business record system consisting of a bound record 
for recording business transactions. Included in respondent’s said 
Income Audit Service is a free advisory service, wherein respondent, 
upon request, purports to advise concerning Federal Income Tax, 
Social Security, and Accounting questions. 

Respondent, through said Income Audit Service, further agrees to 
aid and assist in the preparation and submission of purchaser’s Federal 
Income Tax return and to indicate thereon all proper deductions, allow- 
ances, exemptions, and credits. 

Respondent’s Income Audit Service is sold and distributed through 
the medium of the United States mails and through the means of rep- 
resentative salesmen, agents, and canvassers. 

Par. 4. In the course and conduct of respondent’s business, and for 
the purpose of inducing the purchase of said Income Audit Service, 
respondent directly, indirectly, impliedly, and inferentially, through 
the medium of the United States mails and through the means and 
by the use of methods employed by appointed representative salesmen, 
agents, and canvassers under his direction, control, and supervision, 
has made many representations to prospective purchasers in the 
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solicitation and sale of the said Income Audit Service, among which 
are the following: 

1. That respondent’s representative salesmen, agents, and canvassers 
are officers, agents, or representatives of the United States Govern- 
ment and in particular, of the Income Tax Unit, Bureau of Internal 
Revenue, U. S. Department of the Treasury. 

2. That the purchase or use of a bookkeeping, accounting or busi- 
ness record system and, in particular, respondent’s Income Audit 
Service is approved, necessary, required or compulsory under the laws, 
regulations or orders of the U. S. Government and, in particular, of 
the Unit, Bureau, and Department aforementioned. 

3. That respondent’s Income Audit Service emanates from or is sold 
and distributed under the auspices of the U. S. Government or the 
aforementioned Unit, Bureau or Department. 

4. That respondent’s Income Audit Service is the only bookkeeping, 
accounting or business record system approved, necessary, required 
or compulsory under the laws, rules, regulations, or orders of the 
United States Government, the particular unit, bureau, and depart- 
ment aforementioned, and that all other systems or services in use must 
be removed and replaced by respondent’s said Income Audit Service. 

5. That prospective purchasers who fail to purchase and use or who 
do not comply with the requests or demands of respondent’s repre- 
sentative salesmen, agents, or canvassers as made in connection with 
the solicitation, attempted sale, or sale of respondent’s Income Audit 
Service, will as a direct result of such failure to purchase or use or 
of such noncompliance, be reported, arrested, fined or imprisoned, by 
respondent’s said representative salesmen, agents, or canvassers or 
subjected to investigation and penalties by the United States Govern- 
ment or the particular unit, bureau, and department aforementioned. 

Par. 5. The said representations as made by respondent in the man- 
ner and method as hereinabove set out in paragraph 4 are false, 
misleading, and untrue. 

In truth and in fact, respondent’s representative salesmen, agents, 
and canvassers are not officers or agents nor are they in any manner 
whatsoever connected with or representative of the United States 
Government or, in particular, of the Income Tax Unit, Bureau of 
Internal Revenue, United States Department of the Treasury. 
Respondent’s Income Audit Service is not approved, necessary, re- 
quired, or compulsory under the laws, rules, regulations, or orders 
of the United States Government, or the particular unit, bureau, and 
department aforementioned. Respondent’s Income Audit Service 
does not emanate from, nor is it sold and distributed under the 
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auspices of the said United States Government, unit, bureau, or de- 
partment aforementioned. No other bookkeeping, accounting or 
business record system purchased or in use need be removed and 
replaced by said Income Audit Service, as represented by respondent. 
Prospective purchasers who do not purchase, use or comply with the 
requests or demands made by respondent’s representative salesmen, 
agents, and canvassers in connection with the solicitation, attempted 
sale or sale of respondent’s Income Audit Service will not, as a result 
of such noncompliance or failure to purchase and use, be reported, 
arrested, fined or imprisoned by respondent’s representative salesmen, 
agents, or canvassers or subjected to investigation and penalties by 
the United States Government or any of its departments, bureaus, or 
units, as represented and indicated by the respondent. 

Par. 6. There are among respondent’s competitors, as described 
in paragraph 2 herein, many who sell and distribute like or similar 
services or products who do not misrepresent their respective services 
or products or matters pertaining thereto. 

Par. 7. Each and all of the false and misleading representations 
made by respondent in the sale and distribution of his Income Audit 
Service as hereinabove set out have a tendency and capacity to mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous belief that all said representations are true. As a 
direct result of this erroneous and mistaken belief a number of the 
public have purchased a substantial volume of the respondent’s 
product with the result that trade has been unfairly diverted to 
respondent from competitors engaged in selling and distributing 
like or similar services or products who truthfully represent the 
same. 

As a consequence thereof, injury has been done and is now being 
done by respondent to competition in commerce among and between 
the various States of the United States and in the District of 
Columbia. 

Par. 8. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice of the public and of respond- 
ent’s competitors, and constitute unfair methods of competition and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FiInpINGs As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 30, 1938, issued and 
subsequently served its complaint in this proceeding upon respond- 
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ent, A. F. Duverger, an individual, doing business under the names 
and styles of National Distributors and Income Audit Service, 
charging him with the use of unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the issuance of 
said complaint and the filing of respondent’s answer thereto, testi- 
mony and other evidence in support of the allegations of said com- 
plaint and in opposition thereto were introduced before examiners 
of the Commission theretofore duly designated by it, and said testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on said complaint, the answer 
thereto, testimony and other evidence, and brief in support of the 
complaint (respondent not having filed brief and oral argument 
not having been requested) ; and the Commission having duly con- 
sidered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, A. F. Duverger, is an individual doing 
business under the names and styles of National Distributors and 
Income Audit Service, with his principal place of business formerly 
located at 927 Fifteenth Street NW., Washington, D. C., and now 
located at 38402 Rhode Island Avenue, Mt. Rainier, Md. Said 
respondent is engaged in the compilation and sale of a business 
record system and service, known as, and sold under the name, 
Income Audit Service, and caused and causes said service, when sold, 
to be transported from his principal place of business in Washing- 
ton, D. C., and Mt. Rainier, Md., to the purchasers thereof located 
in States of the United States other than the State of Maryland and 
in the District of Columbia. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said income 
audit service in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his said business, respondent 
is In active and substantial competition with other individuals and 
with firms, partnerships, and corporations engaged in the sale and 
distribution of like or similar systems and service in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. There are many of these competitors who sell 
and distribute their systems without any representation that their 
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systems are being offered for sale or sold by the Government, or 
that their purchase by the user is compulsory or is required by law, 
or that heavy penalties will accrue if the person solicited fails to 
buy their said systems. 

Par. 3. Respondent’s Income Audit Service comprises a bookkeep- 
ing, accounting, or business record system consisting of a bound 
record for recording business transactions. Included in respondent’s 
said Income Audit’Service is a so-called free advisory service, wherein 
respondent, upon request, gives advice concerning Federal income 
tax, social security, and accounting questions. Respondent through 
said income audit service further agrees to aid and assist in the 
preparation and submission of the purchaser’s Federal income tax 
return and to mdicate thereon all proper deductions, allowances, 
exemptions, and credits. Respondent’s Income Audit Service is sold 
through the means of representatives, salesmen, agents, and can- 
vassers; and distributed through the medium of the United States 
mails. The price for a 1-year subscription to respondent’s Income 
Audit Service is $7.50, of which $3 is paid to the canvasser at the 
time he takes the order. The $4.50 balance is collected by the postal 
authorities on delivery of said service. During the year 1987 re- 
spondent sold his said service to about three thousand subscribers. 

Par. 4. Respondent, in the course and conduct of his business, 
and for the purpose of inducing the purchase of said Income Audit 
Service, directly, indirectly, impliedly and inferentially, through the 
medium of the United States mails and through the means and by 
the use of methods employed by appointed representatives, salesmen, 
agents, and canvassers under his direction, control, and supervision, has 
made many representations to prospective purchasers, particularly to 
small businessmen, including immigrants and poorly educated people, 
among which are the following: 

1. That respondent’s representatives, salesmen, agents, and can- 
vassers are officers, agents, or representatives of the United States 
Government and, in particular, of the Income Tax Unit of the 
Department of the Treasury. 

2. That the purchase and use of a bookkeeping, accounting cr 
business record system, and, more particularly, of respondent’s said 
Income Audit Service, is necessary or required under the laws cf 
the United States or under the rules, regulations, or orders of some 
department or agency thereof. 

3. That respondent’s Income Audit Service emanates from or is 
sold and distributed under the auspices of the United States Govern- 
nent or the aforementioned Income Tax Unit. 
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4. That respondent’s said Income Audit Service is the only book- 
keeping, accounting, or business record system approved by the United 
States Government or said Income Tax Unit, and that all other 
systems or services in use must be removed and replaced by respond- 
ent’s said Income Audit Service. 

5. That prospective purchasers who fail to purchase and use 
respondent’s said Income Audit Service or who do not comply with 
the requests or demands of respondent’s representatives, salesmen, 
agents, or canvassers as made by them in connection with the sale 
of respondent’s said Income Audit Service will, as a result of such 
failure to purchase and use said service and of noncompliance with 
the demands of such representatives, salesmen, agents or canvassers 
subject themselves to arrest or imprisonment. 

Par. 5. The said.representations as made by respondent in the man- 
ner and method as hereinabove set out in paragraph 4 are false, mis- 
leading, and deceptive. The Commission finds that respondent’s 
representatives, agents, salesmen, and canvassers are not officers or 
agents of, nor are they in any manner connected with, the United 
States Government, the Income Tax Unit of the Department of the 
Treasury, or any other department or agency of the United States 
Government. Respondent’s said Income Audit Service is not necessary 
or required under the laws of the United States or under the rules, 
regulations or orders of the Income Tax Unit of the Department of 
the Treasury or any other department or agency of the United States 
Government. Respondent’s Income Audit Service does not emanate 
from, nor is it sold and distributed under the auspices of, the United 
States Government, or any department or agency thereof. In fact, 
no other bookkeeping, accounting or business record system purchased 
or in use need be removed and replaced by respondent’s said Income 
Audit Service. Prospective purchasers who do not purchase and use 
Income Audit Service or comply with the request or demand made by 
respondent’s representatives, salesmen, agents and canvassers in con- 
nection with the sale of respondent’s Income Audit Service will not, 
as a result of such failure to purchase and use said Income Audit Serv- 
ice or comply with the request or demand of said representatives, sales- 
men, agents, and canvassers, be subject to arrest or imprisonment. 

Par. 6. Two canvassers representing respondent have been con- 
victed of impersonating an officer of the United States Government 
while attempting to make sales of respondent’s Income Audit Service, 
and respondent has received many complaints that his canvassers 
leave the impression with the person solicited to subscribe to said 
service that they are representatives of the United States Government. 
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Par. 7. All of the representations made by respondent and his rep- 
resentatives in the sale and distribution of his Income Audit Service 
are false and misleading, and, as described above, have the capacity and 
tendency to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that all of said repre- 
sentations are true. As a direct result of this erroneous and mistaken 
belief, a number of the public have purchased a substantial volume 
of respondent’s said Income Audit Service, with the result that. trade 
has been unfairly diverted to respondent from competitors, engaged 
in selling and distributing like or similar business record systems, who 
truthfully represent the same. As a consequence thereof, injury has 
been done, and is now being done, by respondent to competition in 
commerce among and between the various States of the United States 
and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, testimony and other evidence taken before examiners of the 
Commission, theretofore duly designated by it, in support of the 
allegations of said complaint and in opposition thereto, brief filed 
by counsel for the Commission (no brief having been filed on behalf 
of the respondent and oral argument not having been requested) and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That respondent, A. F. Duverger, an individual, his 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
and distribution of a so-called income audit service, sold and dis- 
tributed under the name Income Audit Service, or any bookkeeping, 
accounting or business record system whether sold under the name 
Income Audit Service or any other name in commerce, as commerce 
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is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from representing, directly or by implication: 

1. That respondent’s agents, salesmen or canvassers are officers, 
agents, or representatives of, or that they are in any manner connected 
with, the United States Government or any department or agency 
thereof. 

2. That respondent’s bookkeeping, accounting, business record sys- 
tem or income audit service is necessary or required under the laws 
of the United States or under the rules, regulations, or orders of any 
department or agency thereof; or that all other income tax record 
systems or services must be replaced by respondent’s said system or 
service. 

3. That respondent’s bookkeeping, accounting, business record sys- 
tem, or income audit service is produced by or sold and distributed 
under the direction of the United States Government or any depart- 
ment or agency thereof. 

4, That prospective purchasers who fail to purchase and use re- 
spondent’s said income audit service or record keeping system will 
be subject to arrest or imprisonment because of their failure to pur- 
chase and use said services. 

It is further ordered, That respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 
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SCIENTIFIC MANUFACTURING COMPANY, INC., AND 
HOWARD J. FORCE, INDIVIDUALLY AND AS PRESI- 
DENT THEREOF 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3874. Complaint, Aug. 18, 1989—Decision, Jan. 23, 1941 


Where a corporation, which was a closed one wholly owned by a certain 


(a 


~~ 


(b) 


(¢) 


individual and family, and said individual, who was its president and con- 
trolled and directed its activities, practices, and policies, and used same 
as an instrumentality and means whereby and through which he conducted 
the business and performed and caused to be performed the acts and 
things below described, engaged in writing and publishing, for sale and 
distribution, two pamphlets which were designated and entitled by them 
“Poisons Formed By Aluminum Cooking Utensils” and “Are You Heading 
For ‘The Last Round-Up’?,” and which were devoted to an exposition of 
the claimed dangers attendant in use of aluminum utensils for preparation 
and storage of foods for human consumption, and the claimed deleterious 
effects which result from eating foods prepared or stored in such utensils, 
and which pamphlets, offered, sold, and distributed by them through and 
by the mails and otherwise to the public and to various manufacturers, 
distributors, dealers, and salesmen of cooking and storage utensils made 
of materials other than, and competitive with, utensils made of aluminum, 
as used and distributed to public by them and parties referred to, had 
induced and were likely to induce prospective purchasers and purchasers to 
buy cooking and storage utensils made of materials other than and com- 
petitive with aluminum utensils— 

Represented and caused to be represented, among other things, that alumi- 
num is a poisonous metal and that use of aluminum utensils for prepara- 
tion, cooking, or storage of foods is unsafe, deleterious, disease producing, 
poisonous, death dealing, and otherwise dangerous to health because of 
the aluminum imparted to foods during such processes and resulting ab- 
sorption and accumulation of such metal in the system of the consumer of 
foods so prepared, cooked or stored ; 

Represented, further, aS aforesaid, that aluminum utensils are manufac- 
tured of a Soft metal, that such utensils easily become corroded and 
pitted when used for cooking and tend to provide lodgment for food par- 
ticles which operate aS culture media for bacteria and spores, both poison- 
ous and otherwise; and 

Represented, as aforesaid, that the consumption of food prepared, cooked 
or stored in aluminum utensils will cause cancer, Bright’s Disease, diabetes, 
liver trouble, indigestion, constipation, ulcers, carbuncles, nervousness, and 
death from poisoning ; 


Facts being extensive scientific investigations have failed to disclose any evidence 


that food prepared or stored in aluminum utensils is unsafe, deleterious, 
disease producing, poisonous or otherwise dangerous to health, substance in 
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question is most abundant of earth’s metallic elements, found in practically 
all animal and vegetable tissue and in all foods and ordinary drinking 
water, and, in many instances, in greater amounts than that found in foods 
after being cooked or stored in such utensils, and neither small quantities of 
aluminum which may be absorbed in food from being cooked or stored in 
such utensils and ingested into the system by consumption of such food, 
nor any of its compounds which may be formed thereby, are toxic in 
effect or injurious to health, and aluminum thus ingested has no cumulative 
effect in system, but is readily eliminated by normal processes of the body, 
consumption of food prepared or kept in said utensils will not cause dis- 
eases, ailments, or conditions above set forth, or any other disease or ail- 
ment, and corrosion or pitting of such utensils, where properly used, is 
not sufficient to impair their chemical integrity for long periods of time, 
aluminum used therein, not being soft, but rather very hard, metal de- 
veloped to be resistant to chemical abuse or corrosion through cooking or 
storing of foods, such utensils are used daily by many of nation’s leading 
hospitals, Army and Navy, Veterans’ hospitals, Civilian Conservation Camps, 
and millions of American homes, and studies by public health authorities 
and scientists in Germany, France, England, Scotland, and Switzerland as 
well, have failed to discover any scientific basis for belief that food pre- 
pared, cooked, or stored in aluminum utensils is harmful because of such 
procedure ; 

With effect, through use of such false, misleading, and disparaging statements 
and representations made by said corporation and individual in their pam- 
phlets, as above set forth, of misleading and deceiving substantial portion of 
purchasing public into false and erroneous belief that cooking utensils made 
from aluminum are undesirable and harmful and dangerous to consumers 
of food prepared or stored therein, and that all of said statements and repre- 
sentations with reference to said aluminum utensils are true, and with result, 
through sale of such pamphlets to manufacturers, distributors, dealers, and 
salesmen of cooking utensils made from materials other than aluminum, of 
placing in the hands of such persons a means and instrumentality by which 
uninformed or unscrupulous manufacturers, distributors, dealers, and sales- 
men might deceive or mislead members of purchasing public and induce them 
to purchase utensils made from materials other than aluminum: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Mr. John W. Addison, trial examiner. 


Mr. Wilbur N. Baughman and Myr, EF. P. Schrup for the Commission. 
Mr. Howard J. Force, of Scranton, Pa., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that Scientific Manufacturing 
Co., Inc., a corporation, and Howard J. Force, individually, and as 
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president of Scientific Manufacturing Co., Inc., hereinafter referred 
to as respondents, have violated the provisions of the said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrary 1. Respondent, Scientific Manufacturing Co., Inc., is a 
corporation created by, and existing under the laws of the State of 
Pennsylvania, with its principal office and place of business located at 
426 Prescott Avenue, Scranton, Pa. 

Respondent, Howard J. Force of 1724 Vine Street, Scranton, Pa., 
is the president of respondent Scientific Manufacturing Co., Inc., a 
corporation, and controls and directs the activities, practices, and pol- 
icles of said corporate respondent in the course and conduct of its busi- 
ness, and in doing the acts and things hereinafter described. Respond- 
ent, Howard J. Force, uses the respondent Scientific Manufacturing 
Co., Inc., as an instrumentality and means through which he conducts 
the business and does the acts and things hereinafter described. 

Par. 2. Respondents are now, and for more than one year last past 
have been, engaged in the writing and publishing, and in the sale and 
distribution of certain pamphlets designated (a) “Poisons Formed by 
Aluminum Cooking Utensils,” and (6) “Are You Heading for the Last 
Round Up.” Both of said pamphlets are devoted to an exposition of 
the claimed dangers in the use of aluminum utensils in the preparation 
and storage of foods for human consumption, and in the claimed dele- 
terious effects which result from eating foods prepared or stored in 
aluminum utensils. Respondents sell said pamphlets principally to 
manufacturers, distributors, dealers, and salesmen of cooking utensils 
made from materials other than and competitive with aluminum, and 
said pamphlets are used by such manufacturers, distributors, dealers, 
and salesmen in connection with the sale of said cooking utensils. Re- 
spondents cause said pamphlets, when sold, to be transported from their 
place of business in the State of Pennsylvania to the purchasers thereof 
located at various points in the several States of the United States and 
in the District of Columbia. 

There is now, and has been at all times mentioned herein, a course of 
trade in commerce in said pamphlets among and between the several 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, and 
through the aforesaid pamphlets, the respondents have disseminated, 
and are now disseminating, and have caused, and are now causing, the 
dissemination of false and misleading statements and representations 
concerning aluminum cooking utensils, for the purpose of inducing, 
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and which are likely to induce, directly or indirectly, the purchasing 
of cooking utensils made from materials other than aluminum. 
Among and typical, but not all inclusive, of the false and misleading 
statements and representations contained in said pamphlets dissemi- 
nated and caused to be disseminated, as aforesaid, are the following: 


People often say that they have used aluminum for years and it has not 
poisoned them. Many people have taken large doses of various poisons, trying 
to commit suicide, but in Some cases the poisons did not produce. Never-the-less, 
they were poisonous compounds just the same. 

Various books on medicine and the U. S. Dispensatory state that arsenic, 
mercury, carbolic acid, oxolic acid, aluminum lead, strychnine, etc. are poisonous. 
None of these recommendations as to their poisonous properties would be ques- 
tioned in a court at law, although many will admit they have serious stomach 
trouble, often ulcers of the stomach, cancers, liver troubles, skin affections, etc. 
Most of these conditions improve when aluminum wares are discontinued. 

A friend of mine after having 17 carbuncles, threw out his fancy aluminum 
ware. The carbuncles disappeared. 

Another fed his dog from an aluminum dish; the dog died from a cancer of the 
face. 

Two others each gave a dozen young ducks water in aluminum pans and all 
the ducks died in less than two weeks. 

But aluminum is different. It acts more in the nature of a cumulative poison. 
In a number of cases where people have died under hospital care and where 
aluminum was used almost exclusively, autopsies have shown that aluminum was 
present in the brain, kidneys and liver in sufficient quantity in my judgment to 
cause death. ; 

The combination of aluminum chloride with aluminum acetate would make 
an ideal disinfectant and embalming fluid. This combination could easily be 
brought about by adding salt to pickles when they are prepared in aluminum. 

Many cases of poisoning have resulted from sauerkraut being cooked in alumi- 
num, and some deaths. 

Are you eating rat poison? 

Large doses of aluminum compounds are often fatal. Small quantities may be 
taken daily with little or no effect. But sooner or later, indigestions, constipa- 
tion, Bright’s disease, or diabetes may develop as a result of the continued use 
of aluminum ware, due to its solubility. 

From the Dispensatory and various Materia Medicas, it is apparent that the 
nation is being poisoned (by aluminum). There never was so much sickness 
and complaining, never so much stomach disorder, etc. Cancer has jumped from 
the tenth place to the second place as the cause of death * * * 

Cancer has increased in Austria in proportion to the increased use of aluminum 
ware. 

The information which has been given in this circular, and from a most 
reliable source, should justify us in never allowing any aluminum under any 
circumstances. to enter our. bodies from artificial sources. Why, even the sus- 
picion that it might be poisonous ought alone to be sufficient. 

Many people have the impression that poisons should have a bitter or very 
unpleasant taste. This is true in some cases, such as strychnine, but with 
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aluminum compounds there is little or no taste. That is one reason why some 
believe aluminum is not poisonous. 

From our investigation we recommend: iron, steel and stainless steel utensils, 
also agate, enamel and earthenware. You will notice that foods have a differ- 
ent taste when they are not cooked in aluminum. 

Remember, the continued use of aluminum wares will finally produce results 
which will be similar to leaving the foods standing in them for some time. It 
is the small quantities, as the Dispensatory points out, which are absorbed from 
the foods, which may produce indigestion, nervousness, constipation, cancer, ete. 

My circular, “Are You Heading For The Last Round Up,” shows the possibility 
of poisonous bacteria remaining and developing in pitted aluminum utensils. 

Did you ever find maggots in your aluminum pans? 

Almost daily you read in the press of hundreds being poisoned by eating food 
‘cooked in aluminum. 

It is well known that many cases of food poisoning can be traced to various 
kinds of food prepared in aluminum. 

Three men from the Navy poisoned by eating fried oysters. One dies * * * 
The oysters may have been kept in aluminum. 

I have been told that the government is throwing all aluminum utensils 
out of the Navy. 

Some doctors think infantile paralysis may start from a throat condition, 
others that it starts in the intestinal tract. How could you expect a child to 
keep well if fed daily from aluminum pans * * * 

Some have died soon after eating food from aluminum utensils. 

Laws should be passed prohibiting the manufacture of aluminum ware for 
use in preparing any kind of food products and medical preparations. 

A doctor wrote me that he had a cancer on his face. He stopped using alumi- 
num, and in a few months the cancer nearly disappeared. Then he ate squash, 
cooked in aluminum. In 48 hours it was like a raging volcano. 

Two well-known cancer surgeons died last year from cancer. They said 
they used aluminum. 

Cancer patients should avoid all kinds of aluminum wares, also all food prod- 
ucts which may be prepared in aluminum. 

A doctor here in Scranton told me he had aluminum poisoning. He died three 
weeks tater. 

I would caution against eating in hotels and restaurant where aluminum 
utensils are used. 


The representations hereinbefore set out, and other representations 
similar thereto but not set out herein, appearing in respondents’ 
aforesaid pamphlets are false, misleading and untrue, and unfairly 
defame and disparage cooking utensils made from aluminum. Alumi- 
num cooking utensils are not unsafe, poisonous. nor deleterious to 
mankind when properly used in the preparation or keeping of foods 
for human consumption. Nor will the proper use thereof cause ulcers, 
diabetes, cancer, and the various other ailments, afflictions, and diseases 
of mankind named by the respondents in said pamphlets; nor will 
the proper use thereof cause the death of the user. 
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In truth and in fact, aluminum is the most abundant metallic element 
in nature and is found in all foods and ordinary drinking water. Alu- 
minum in contact with foods causes no deleterious contamination. In 
the quantities in which aluminum is absorbed in food from being 
cooked or stored in aluminum utensils and ingested into the human 
system by the consumption of such food, neither aluminum nor any 
of its compounds which may be formed thereby, are toxic in effect or 
deleterious to the health, nor do they cause cancer, cancerous growths, 
ulcers, or any other disease or ailment, nor the death of the user. There 
is no scientific evidence that aluminum as ingested into the human sys- 
tem in food causes cancer or contributes to the cause of cancer, or 
aggravates or increases the rate of growth of cancer. The amounts of 
aluminum found in foodstuffs, under conditions most favorable for its 
accumulation, are inadequate to account for any of the irritations. 
preceding cancer. Aluminum utensils are extensively used in hospitals 
without deleterious effects in the preparation of foods for patients 
suffering from cancer, ulcers, diabetes, and other ailments, afflictions, 
and diseases mentioned by the respondents in said advertising matter. 
None of the known underlying causes of cancer, ulcers, diabetes, and 
the various other ailments, afflictions, and diseases mentioned by the 
respondents’ said advertising matter have any relationship or connec- 
tion with aluminum or its ingestion into the human system in food. 

Par. 4. The respondents, through the sale of said pamphlets to 
manufacturers, distributors, dealers, and salesmen of cooking utensils 
made from materials other than aluminum, place in the hands of others 
an instrumentality through which the public is misled and deceived 
into the erroneous and mistaken belief that the aforesaid statements 
and representations are true, and through such instrumentality a sub- 
stantial portion of the purchasing public, because of the erroneous and 
mistaken belief engendered thereby, is induced to purchase cooking 
utensils made from materials other than aluminum. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts, any OrpEr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 18th day of October 19389, 
issued and subsequently served its complaint in this proceeding upon 
respondents, Scientific Manufacturing Co., Inc., a corporation, and 
Howard J. Force, individually, and as president of Scientific Manu- 
facturing Co., Inc., charging them with the use of unfair and decep- 
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tive acts and practices in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of 
respondent’s answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by Wilbur N. 
Baughman, attorney for the Commission, and in opposition to the 
allegations of the complaint by Howard J. Force, respondent, before 
John W. Addison, an examiner of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commission 
on the said complaint, the answer thereto, testimony and other evi- 
dence, and brief in support of the complaint, respondents not having 
filed brief and oral argument not having been requested; and the 
Commission having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, Scientific Manufacturing Co., Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Pennsylvania, with its principal 
office and place of business located at 426 Prescott Avenue, in the city 
of Scranton, State of Pennsylvania. 

Respondent, Scientific Manufacturing Co., Inc., is a closed corpora- 
tion wholly owned by Howard J. Force and family, and respondent 
Howard J. Force, as its president, controls and directs the activities, 
practices, and policies of the said corporate respondent. Said re- 
spondent Howard J. Force uses the respondent Scientific Manufac- 
turing Co., Inc., as an instrumentality and means whereby and 
through which he conducts the business and performs and causes to 
be performed the acts and things hereinafter described. 

Par. 2. Respondents, Scientific Manufacturing Co., Inc., and How- 
ard J. Force, are now and for more than one year last past have 
been engaged in the business of writing and publishing for sale and 
distribution to the public certain pamphlets designated and entitled 
by respondents as: 

(a) POISONS FORMED BY ALUMINUM COOKING UTENSILS; 

(b) ARE YOU HEADING FOR “THE LAST ROUND-UP?” 

Said pamphlets are devoted to an exposition of the claimed dangers 
attendant in the use of aluminum utensils for the preparation and 
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storage of foods for human consumption, and in the claimed dele- 
terious effects which result from the eating of foods prepared or 
stored in such utensils. 

Respondents in the course and conduct of their business as afore- 
said have offered for sale, sold, and distributed many such pamphlets 
through and by means of the United States mails and otherwise, to 
the public and to various manufacturers, distributors, dealers, and 
salesmen of cooking and storage utensils made of materials other 
than and competitive with utensils made of aluminum. Said pam- 
phlets as used and distributed to the public by respondents and said 
parties have induced and are likely to induce prospective purchasers 
and purchasers to buy cooking and storage utensils made of materials 
other than and competitive with utensils made of aluminum. 

Respondents in the course and conduct of their business, as afore- 
said, have caused and are causing said pamphlets when sold to be 
transported from their place of business in the State of Pennsylvania 
to the purchasers thereof located in various other States of the 
United States and in the District of Columbia. 

Respondents, Scientific Manufacturing Co., Inc., and Howard J. 
Force, now maintain, and at all times mentioned herein have main- 
tained, a course of trade in said pamphlets so sold and distributed 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. Respondents, in said pamphlets so offered for sale, sold, 
and distributed as aforesaid, represent and have caused to be repre- 
sented, among other things, that aluminum is a poisonous metal and 
that the use of aluminum utensils for the preparation, cooking, or 
storage of foods is unsafe, deleterious, disease producing, poisonous, 
death dealing, and otherwise dangerous to health because of the alumi- 
num imparted to foods during such processes and the resulting absorp- 
tion and accumulation of such metal in the system of the consumer of 
foods so prepared, cooked, or stored; and further that aluminum 
utensils are manufactured of a soft metal, that such utensils easily 
become corroded and pitted when used for cooking, and tend to 
provide lodgment for food particles which operate as culture media 
for bacteria and spores, both poisonous and otherwise. By the same 
means the respondents represent that the consumption of food pre- 
pared, cooked, or stored in aluminum utensils will cause cancer, 
Bright’s disease, diabetes, liver trouble, indigestion, constipation, 
ulcers, carbuncles, nervousness, and death from poisoning. 

Par. 4. In truth and in fact extensive scientific investigations have 
failed to disclose any evidence that food prepared or stored in 
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aluminum utensils is unsafe, deleterious, disease producing, poisonous 
or otherwise dangerous to health. Aluminum is the most abundant 
of the earth’s metallic elements and is found in practically all ani- 
mal and vegetable tissue and in all foods and ordinary drinking 
water, and in many instances in greater amounts than that found 
in foods after being cooked or stored in aluminum utensils. Neither 
the small quantities of aluminum which may be absorbed in food 
from being cooked or stored in aluminum utensils and ingested into 
the human system by the consumption of such food, nor any of its 
compounds which may be formed thereby, are toxic in effect or in- 
jurious to health. Aluminum so ingested has no cumulative effect 
in the system but is readily eliminated by the normal processes of the 
body. ‘The consumption of food prepared or kept in aluminum uten- 
sils will not cause cancer, Bright’s Disease, diabetes, liver trouble, 
indigestion, constipation, ulcers, carbuncles, nervousness, poisoning, 
or any other disease or ailment of the human body. Corrosion or 
pitting of aluminum cooking and storage utensils, where properly 
used, is not sufficient to impair their chemical integrity for long 
periods of time, as the aluminum as used in such utensils is not a soft 
metal but rather a very hard metal developed to be resistant to chem- 
ical abuse or corrosion by foods cooked or stored therein. Aluminum 
cooking and storage utensils are daily being used by many of the 
nation’s leading hospitals, the Army and Navy, the United States 
Veterans’ hospitals, Civilian Conservation Camps, and millions of 
American homes, and studies by public health authorities and scien- 
tists in Germany, France, England, Scotland and Switzerland as 
well have failed to discover any scientific basis for the belief that food 
prepared, cooked or stored in aluminum utensils is harmful because 
of such procedure. 

Par. 5. The aforesaid false, misleading, and disparaging state- 
ments and representations made by the respondents in their pam- 
phlets, as hereinabove described, have had and now have the ten- 
dency and capacity to, and do, mislead and deceive a substantial 
portion of the purchasing public into the false and erroneous be- 
lief that cooking utensils made from aluminum are undesirable and 
harmful and are dangerous to the consumers of food prepared or 
stored in said aluminum utensils, and that all of said statements and © 
representations with reference to said aluminum utensils are true. 

The respondents, through the sale of said pamphlets to manufac- 
turers, distributors, dealers and salesmen of cooking utensils made 
from materials other than aluminum place in the hands of such per- 
sons a means and instrumentality by means of which uninformed or 
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unscrupulous manufacturers, distributors, dealers and salesmen may 
deceive or mislead members of the purchasing public and induce 
them to purchase utensils made from materials other than aluminum. 


CONCLUSION 


The acts and practices of respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of the 
respondents, testimony and other evidence taken before John W. Ad- 
dison, an examiner of the Commission, theretofore duly designated 
by it, in support of the allegations of said complaint and in op- 
position thereto, brief in support of the complaint, respondents not 
having filed brief and oral argument not having been requested. 
and the Commission having made its findings as to the facts and its 
conclusion that said respondents have violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondents, Scientific Manufacturing Co., 
Inc., and its officers, and Howard J. Force, individually and as presi- 
dent of the Scientific Manufacturing Co., Inc., and their respective 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
and distribution of pamphlets in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Representing that the use of food prepared or kept in aluminum 
utensils is dangerous to the health of the consumer. 

2. Representing that the preparation or storage of food in alu- 
minum utensils causes the formation of poisons. 

3. Representing that the preparation, cooking or storage of food 
in aluminum utensils imparts aluminum in quantities sufficient to 
* cause injury to the health of the consumer, or that the aluminum so 
imparted has a cumulative effect upon the system of the consumer. 

4. Representing that aluminum utensils easily corrode or pit and 
thereby provide lodgment for bacteria and spores, both poisonous and 
otherwise. 
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5. Representing that the consumption of food prepared or stored 
in aluminum containers will cause cancer, Bright’s Disease, diabetes, 
liver trouble, indigestion, constipation, ulcers, carbuncles, nervous- 
ness, poisoning, or any other disease or ailment of the human body. 

6. Making or causing the making of any false statements or repre- 
sentations with respect to the effect that the consumption of food pre- 
pared, cooked or stored in such utensils might have, or has had, on 
the health of the consumer or consumers of such foods, which state- 
ments unfairly disparage the quality, value or use of aluminum 
cooking or storage utensils. 

[tis further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 


WALLACE BROWN, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4312. Complaint, Sept. 12, 1940—Decision, Jan. 25, 1941 


Where a corporation engaged in sale and distribution of greeting cards to pur- 
chasers in various other States and in the District of Columbia, and, as 
thus engaged, in contacting prospective agents to market such cards through 
advertisements in various newspapers and magazines of national circula- 
tion which were placed, as far as possible, under such classifications as 
“Sales Help Wanted” and bore such captions, among others, as “CHRISTMAS 
CARDS FASTEST SELLING LINE IN 18 YEARS,” “Saleswomen CHRISTMAS CARDS 
MIRACLE LINE,” et¢e., and in sending to those answering and requesting 
samples, sample illustrative portfolio and also salable merchandise consist- 
ing of, usually, its so-called “Golden Value” 21-card box assortment retailing 
at $1.00, together with so-called “Statement” from it, which, following 
its address, read “For 1 ‘Golden Value’ Christmas Card Box Assortment 
(Retail Value $1.00) * * * 650¢,” followed by words “THIS IS NOT A 
BILL—Please Read: * * * is sent to you on approval * * *,” and 
advice to reader’that by order of 12 boxes of any kind of it at its regular 
wholesale prices, assortment in question became reader’s property, and 
request, in event he should be unable to sell such box, to return same to 
it or, if he wished to keep it, to send 50 cents “in payment of this 
statement’’— 

Made use of such words as “SAMPLES FREB” in such contact advertisements as 
above referred to, facts being said 21-card ‘Golden Value” assortment sent 
on approval by it as above set out, was not in fact “free” or a “free 
sample,” since consideration either in payment of money or rendering 
of services was required of person receiving such merchandise which, 
thus, was not delivered without cost or unconditionally ; 

With tendency and capacity to deceive some members of public and induce 
them, not anticipating or intending to obligate themselves either to pay 
for merchandise or to perform services in lieu thereof or return such mer- 
chandise, to request sending of such “free samples,” and with result that 
many members of public, and especially those who had not previously acted 
as agents for it, replied to its said advertisements by requesting the ship- 
ment of the “free samples” mentioned therein, and there was imposed thereon, 
through shipment of unwanted merchandise in delivery thereto of said 21- 
card box assortments as above described, constraint either to pay for the 
goods thus shipped or return same or perform services in lieu thereof, and 
many members of public to whom said assortments were shipped in re- 
sponse to inquiries as above set forth, and without their permission and 
knowledge on their part as to terms and conditions imposed by it as above 
described, paid to it sum of money indicated as purchase price, and some 
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returned same to it or performed services required by it in lieu of payment 

therefor : 
Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 

Before Mr. Lewis C. Russell, trial examiner. 

Mr. Merle P. Lyon for the Commission. 

Shaffer & Pierson, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that. Wallace Brown, 
Inc., a corporation, hereinafter referred to as respondent, has vio- 
lated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that. re- 
spect as follows: 

ParacrarH 1. The respondent, Wallace Brown, Inc., is a New 
York corporation with its principal office and place of business at 
225 Fifth Avenue, New York, N. Y. It is now, and for several 
years last past has been, engaged in the business of selling and dis- 
tributing greeting cards. Said respondent, being engaged in busi- 
ness as aforesaid, causes said greeting cards, when sold, to be trans- 
ported from its place of business in the State of New York to 
purchasers thereof located in various other States of the United 
States. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said greeting cards in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of its said business and for the 
purpose of inducing the purchase of said greeting cards, respondent 
has contacted dealers for the marketing thereof, by means of adver- 
tisements published in various magazines and newspapers of na- 
tional circulation. The following advertisements are typical of those 
so used : 


CHRISTMAS CARDS 
FASTEST SELLING LINE 
IN 18 YEARS 


Don’t experiment. Earn more with vast selection, nationally known, mag- 
nificent personal cards, personal stationery. Also 7 thrilling box assortments! 
“Golden Value” 21-card $1 assortment, 65¢ religious box. Funniest humorous 
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asst; gift wrappings, etchings, others. Profits up to 100%. Experience un- 
necessary. Easy to start. Samples free. Wallace Brown, 225 Fifth Ave. 
Dept. 1007, New York. 


Saleswomen 
CHRISTMAS CARDS 
MIRACLE LINE 
Hasiest Sellers Thrill America 
and Offer Unheard of Earnings 
DON’T EXPERIMENT—GET THE BEST 


Wallace Brown 1989 Collection of Personal Christmas Cards and Stationery 
with name imprinted make earning money real fun, because customers are 
amazed, delighted, with sensational values. Never before so many sparkling 
new, different cards for so little money. Why work hard? Show this line— 
MAKE MORE MONEY, faster. 


MANY BOX ASSORTMENTS 


New “Golden-Value” 21-Card $1 Box Assortment pronounced super-value of 
season. Your profit 100%. Cash bonus. See for yourself. Also 65¢ Religious 
Assortment, sensational value. Gift wrappings, Etchings, Humorous, others. 
Easy. Costs nothing to start. Use spare time. Experience unnecessary. 
SAMPLES FREE. Call or write today. WALLACE BROWN, INC, 36 8. STATE ST. DEPT. CT. 


In response to those persons answering such advertisements and 
requesting samples, the respondent sends a sample portfolio illus- 
trating various Christmas cards and assortments. In addition 
thereto, it sends salable merchandise, usually its so-called “Golden- 
Value” 21-Card Box Assortment retailing at $1, accompanied by a 
so-called “Statement” reading as 


STATEMENT FROM 
WALLACE BROWN, INC. 
386 S. State Street, Chicago, Il. 
For 1 “Golden-Value” Christmas 
Card Box Assortment (Retail Value $1.00) * * * 50¢. 


THIS IS NOT A BILL—Please Read: The “Golden-Value” Christmas Greeting 
Card Assortment is sent to you on approval. As soon as you have ordered 
only 12 Boxes of any kind at our regular wholesale prices, this box becomes 
your property, free of a penny cost. Should you be unable to sell for us, 
kindly return the Box to us. If you want to keep it for personal use, send 
us only 50¢ in payment of this statement. You save 50¢. 


Par. 3. In truth and in fact, respondent’s practice of advertising 
“free samples” and then sending in addition unsolicited shipments 
of invoiced goods to persons merely requesting the samples offered 
as “free” is inherently misleading, deceptive and unfair. All the 
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goods actually received are not free, and a wholly unexpected de- 
mand is thereby imposed upon the inquirer, to pay for said unsought 
merchandise, by cash or services, or else return the same. 

The 21-Card “Golden-Value” Christmas Greeting Card Assortment. 
sent by respondent on approval as hereinbefore set out is not in 
fact “free” or a “free sample,” since a consideration, either the 
payment of money or the rendering of services, is required of the 
person receiving said merchandise. The advertisement by respond- 
ent of “free samples” or any other use of the word “free” or similar 
expression in a manner purporting to be a gift or gratuity has a 
tendency and capacity to deceive members of the public and to 
induce them to request the sending of such free samples. They do 
not thereby anticipate or intend to obligate themselves either to 
pay for merchandise or to perform services in lieu thereof or to 
return said merchandise. 

The shipment by respondent of invoiced articles of merchandise 
to a customer or prospective customer without prior notice of the 
terms under which said articles are to be sent and permission obtained 
to make such shipment unfairly and deceptively imposes upon such 
customer or prospective customer a constraint either to pay for the 
goods so shipped or to return the same or to perform services in 
lieu thereof. 

Furthermore, many of the individuals to whom the “Golden- Value” 
21-Card $1 Box Assortment is sent by respondent in the manner 
hereinabove set out have remitted to respondent the sum of fifty cents 
in accordance with the terms of the “Statements.” Respondent. 
thereby is enabled to sell its products to many members of the gen- 
eral public and to receive its regular wholesale price therefor in cases 
where otherwise no sales would have been made. Respondent thereby 
receives additional revenue and increases its volume of sales to the 
general public by the use of the aforesaid deceptive sales practices. 

Par. 4. As a result of respondent’s false and misleading repre- 
sentations, plans, and methods, as above set-out, members of the 
public, believing and relying on the truth of said representations, 
have been induced to buy, and have bought, large quantities and 
amounts of respondent’s greeting cards. 

Par. 5. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 
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Report, Finprnes as TO THE Facrs, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 12th day of September 1940, 
issued and served its complaint in this proceeding upon said respond- 
ent, Wallace Brown, Inc., a corporation, charging it with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of respondent’s answer, the Commission, by order 
entered herein, granted respondent’s motion for permission to with- 
draw said answer and substitute therefor an amended answer, which 
amended answer was duly filed in the oflice of the Commission. 
Thereafter, a stipulation was entered into whereby it was stipulated 
and agreed that a statement of facts signed and executed by the 
respondent and its counsel, Shaffer & Pierson, and W. T. Kelley, 
chief counsel for the Federal Trade Commission, subject to the 
approval of the Commission; may be taken as the facts in this pro- 
ceeding and in lieu of testimony in support of the charges stated in 
the complaint, or in opposition thereto, and that the said Commis- 
sion may proceed upon said statement of facts to make its report, 
stating its findings as to the facts and its conclusion based thereon 
and enter its order disposing of the proceedings without the pre- 
sentation of arguments or the filing of briefs. Respondent expressly 
waived the filing of a report upon the evidence by a trial examiner. 
Thereafter, this proceeding regularly came on for final hearing 
before the Commission on said complaint, amended answer, and 
stipulation, said stipulation having been approved, accepted and 
filed, and the Commission having duly considered the same and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Wallace Brown, Inc., isa New York cor- 
poration with its principal office and place of business at 225 Fifth 
Avenue, New York, N. Y. 

Respondent is now, and for several years past has been, engaged in 
the business of selling and distributing greeting cards. Said re- 
spondent now causes and for more than one year last past has caused 
said greeting cards, when sold, to be transported from its place of 
business in the State of New York to purchasers thereof located in 
various other States of the United States other than the aforesaid 
State of New York, and in the District of Columbia. 
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There is now and has been during all the times hereinabove stated 
a course of trade in said products so sold by respondent in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of its said business and for the 
purpose of procuring agents for the sale of said greeting cards, 
respondent has contacted prospective agents for the marketing thereof 
by means of advertisements published in various newspapers and 
magazines of National circulation. Said advertisements, as far as 
possible, are placed under the classification of “Sales Help Wanted”, 
or some such similar designation or classification. The following 
advertisements are typical of those so used: 


CHRISTMAS CARDS 
FASTEST SELLING LINE 
IN 18 YEARS 


Don’t experiment. Earn more with vast selection, nationally known, mag- 
nificent personal cards, personal stationery. Also 7 thrilling box assortments! 
“Golden Value” 21-card $1 assortment, 65¢ religious box. Funniest humorous 
asst.; gift wrappings, etchings, others. Profits up to 100%. Wxperience un- 
necessary. Hasy to start. Samples free. Wallace Brown, 225 Fifth Ave. 
Dept. 1007, New York. 


Saleswomen 


CHRISTMAS CARDS 
MIRACLE LINE 


A Hasiest Sellers Thrill America 
and Offer Unheard of Harnings 


Sd DON’T EXPERIMENT—GET THE BEST 


Wallace Brown 1939 Collection of Personal Christmas Cards and Stationery 
with name imprinted make earning money real fun, because customers are 
amazed, delighted with sensational values. Never before so many sparkling new, 
different cards for so little money. Why work hard? Show this line—MAKE 
MORE MONEY, faster. 


MANY BOX ASSORTMENTS 


New “Golden-Value” 21-Card $1 Box Assortment pronounced super-value of 
season. Your profit 100%. Cash bonus. See for yourself. Also 65¢ Religious 
Assortment, sensational value. Gift wrappings, Etchings, Humorous, others. 
Easy. Costs nothing to start. Use spare time. Experience unnecessary. 
SAMPLES FREE. Call or write today. WALLACE BROWN, INC. 36 S. STATH ST. DEPT. 
cr 


In response to those persons answering such advertisements and 
requesting samples, the respondent sends a sample portfolio illus- 
trating various Christmas cards and assortments. In addition there- 
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to, it sends salable merchandise, usually its so-called “Golden-Value” 
21-Card Box Assortment retailing at $1, accompanied by a so-called 
“Statement” reading as follows: 


STATEMENT FROM 
WALLACE BROWN, INC 
86 S. State Street, Chicago, Il. 
For 1 “Golden-Value” Christmas 
Card Box Assortment (Retail Value 
SOO) ee tae OO 


THIS IS NOT A BILL—Please Read: The “Golden Value” Christmas Greeting Card 
Assortment is sent to you on approval. As soon as you have ordered only 12 
Boxes of any kind at our regular wholesale prices, this box becomes your prop- 
erty, free of a penny cost. Should you be unable to sell for us, kindly return 
the Box to us. If you want to keep it for personal use, send us only 50¢ in 
payment of this statement. You save 50¢. 

Par. 8. In truth and in fact, the so-called “Golden-Value” 21-Card 
Box Assortment is not free in that a request is thereupon made upon 
the inquirer to pay for said merchandise by cash or services, or else 
return the same. The 21-Card “Golden-Value” Christmas Greeting 
Card Assortment sent by respondent on approval as hereinbefore set 
out is not in fact “free” or a “free sample,” since a consideration, 
either the payment of money or the rendering of services, is required 
of the person receiving said merchandise. The advertisement by re- 
spondent of “free samples,” or any other use of the word “free” or 
a similar expression in a manner purporting a gift or gratuity, has 
a tendency and capacity to deceive some members of the public and to 
induce them to request the sending of such free samples, in that they, 
may not anticipate or intend to obligate themselves either to pay for 
merchandise or to perform services in lieu thereof or to return said 
merchandise. 

Many members of the public, especially those who have not previ- 
ously acted as agents for respondent, have replied to respondent’s 
advertisements hereinbefore set out, by requesting the shipment of 
the “free samples” mentioned in the advertisements. When respond- 
ent comphes with such requests by shipping its so-called “Golden- 
Value” 21-Card Box Assortment on the condition that it be paid 
for in cash or services or returned to the respondent, such assortment 
is not in fact “free” or a “free sample,” since it is not delivered with- 
out.cost or unconditionally. Such shipment of unordered merchan- 
dise imposes upon the recipient thereof a constraint either to pay 
for the goods so shipped or to return the same or to perform services 
in lieu thereof. 
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Many members of the public to whom said “Golden-Value” Assort- 
ment has been shipped in response to inquiries resulting from the 
aforementioned advertisements, without their permission and without 
knowledge on their part as to the terms and conditions imposed by 
respondent, as above set out, have paid to the respondent the sum of 
money indicated as the purchase price, while some have returned said 
assortment to the respondent or performed the services required by 
the respondent in lieu of payment for said assortment. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the amended answer 
of the respondent and a stipulation as to the facts entered into be- 
tween the respondent herein and W. T. Kelley, chief counsel for 
the Commission, which provides, among other things, that without 
further evidence or other intervening procedure, the Commission 
may issue and serve upon the respondent herein findings as to the 
facts and conclusion based thereon and an order disposing of the 
proceeding, and the Commission having made its .findings as to 
the facts and conclusion that said respondent has violated the pro- 
visions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Wallace Brown, Inc., a corpo- 
ration, its officers, representatives, agents, and Sn directly 
or yearn any corporate or other device, in connection with the 
offering for sale, sale and distribution of greeting cards and simi- 
lar products in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

Using the words “free” or “free sample,” or any other word or 
words indicating a gift or gratuity, to designate, describe or refer 
to merchandise deliveréd to members of the public which is not 
delivered without cost and unconditionally. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
it has complied with this order. 
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In THE MATTER OF 


VONNEGUT HARDWARE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 4344. Complaint, Oct. 10, 1940—Decision, Jan. 23, 1941 


Where a corporation engaged in manufacture of its self-releasing fire exit, or 
panic devices, as known to trade, and in sale and distribution thereof to 
purchasers in various other States and in the District of Columbia, in sub- 
stantial competition with others engaged in sale and distribution of fire exit 
latches and devices between and among the various States and in said 
District— ; 

Discriminated in price between different purchasers buying its said panic devices 
of like grade and quality, through granting to some purchasers 40 percent 
discount from list, while contemporaneously granting to other purchasers, 
competitively engaged with group receiving said discount of 40 percent, 50 
percent discount from uniform list price aforesaid ; 

With result that effect of said discriminations in price, through such differential 
in prices charged to competing purchasers, for which no justification was 
affirmatively shown or claimed, had been and might be substantially to 
injure, destroy, or prevent competition with it, and also with those pur- 
chasers who received benefits of said discriminatory prices: 

Held, That said corporation, under facts and circumstances set forth, dis- 
criminated in price between purchasers of its said fire exit devices, in 
violation of subsection (a) of section 2 of the Clayton Act, as amended 
by the Robinson-Patman Act. 


Mr. Edward 8. Ragsdale for the Commission. 
Mr. John G. Rauch, of Indianapolis, Ind., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
Vonnegut Hardware Co., a corporation, is violating, and since June 
19, 1936, has violated the provisions of section 2 (a) of the Clayton Act 
as amended by the Robinson-Patman Act (U.S. C. title 15, sec. 18), 
hereby issues its complaint, stating its charges with respect thereto 
as follows. 

Paracrapn 1. Vonnegut Hardware Co., respondent herein, is a 
corporation organized and existing under the laws of the State of 
Indiana, with its principal office located at 120 East Washington Street, 
Indianapolis, Ind. Respondent operates a number of retail hardware 
stores in Indianapolis, Ind., and also is engaged in the manufacture of 
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self-releasing fire exit devices and in the distribution and sale thereof. 
The manufacturing part of respondent’s business is conducted under 
the name “Von Duprin.” 

Par. 2. Said respondent causes the Von Duprin devices to be trans- 
ported for distribution and sale from its manufacturing plant located 
in Indianapolis, Ind., into and through the various States of the United 
States to the purchasers thereof located in other States of the United 
States and in the District of Columbia, and there is, and has been at 
all times herein mentioned, a continuous current of trade and com- 
merce in said Von Duprin devices sold and distributed by respondent 
between the State of Indiana and various other States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of its business, as aforesaid, 
respondent is, and during the time herein mentioned has been, in sub- 
stantial competition with other corporations, individuals, partner- 
ships, and firms engaged in the business of selling and distributing 
fire exit latches and devices between and among ‘he various States of 
the United States and in the District of Columbia. 

Par. 4. In the course and conduct of its business, as aforesaid, since 
June 19, 1936, respondent has been, and is now, discriminating in price 
between different purchasers buying such products of like grade and 
quality by selling its products to some of such purchasers at lower 
prices than it sells its products of like grade and quality to other of 
such purchasers who are competitively engaged one with the other in 
the sale of said products within the United States. 

The said discriminations in price are brought about by the respond- 
ent granting a 40 percent discount to some of such customers and a 
50 percent discount to other of such customers from uniform list prices 
of such devices. 

Par. 5. The effect of the discriminations in price herein mentioned 
has been and may be substantially to injure, destroy, or prevent com- 
petition with respondent and also with those purchasers receiving the 
benefit of said discriminatory prices. 

Par. 6. The foregoing acts and practices ef said respondent are 
violations of section 2 (a) of the Clayton Act as amended by the 
Robinson-Patman Act (U.S. C., title 15, sec. 13). 


Report, Finprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, entitled “An act to 
supplement existing laws against unlawful restraints and monopolies 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended by the Robinson-Patman Act, approved June 19, 1936 
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(U.S. C., title 15, sec. 13), the Federal Trade Commission on October 
12, 1940, issued and served its complaint in this proceeding upon the 
party respondent named in the caption hereof charging said respondent 
with violating the provisions of subsection (a) of section 2 of said act, 
as amended. 

After the issuance of said complaint, the respondent filed its answer 
admitting all the material allegations of fact set forth in said com- 
plaint, and waiving all intervening procedure as to said facts, and 
expressly waiving the filing of briefs and oral argument. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on said complaint and answer, and the Com- 
mission having duly considered the same and being now fully advised 
in the premises, makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Vonnegut Hardware Co., is a corpora- 
tion organized and existing under the laws of the State of Indiana, 
with its principal office and place of business located at 120 East 
Washington Street, Indianapolis, Ind. The respondent is engaged 
in the manufacture, sale, and distribution of self-releasing fire exit 
devices, known to the trade as Von Duprin Panic Devices. 

Par. 2. The respondent is now, and has been since June 19, 1936, 
engaged in the business of selling and distributing its Von Duprin 
Panic Devices from its plant located in Indianapolis, Ind., into and 
through the various States of the United States to purchasers thereof 
located in other States of the United States and in the District of 
Columbia. There is, and has been at all times herein mentioned, a 
continuous current of trade and commerce in said Von Duprin Panic 
Devices. 

Par. 3. In the course and conduct of its business as aforesaid, re- 
spondent is now, and has since June 19, 1936, been, in substantial com- 
petition with other corporations, individuals, partnerships, and firms 
engaged in the business of selling and distributing fire exit latches 
and devices between and among the various States of the United States 
and the District of Columbia. 

Par. 4. In the course and conduct of its business as aforesaid, the 
respondent, since June 19, 1936, has been and is now discriminating 
in price between different purchasers buying its Von Duprin Panic 
Devices of like grade and quality by selling such Von Duprin Panic 
Devices to some purchasers at lower prices than it sells products of 
like grade and quality to other purchasers. The discrimination in 
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price is accomplished by the respondent’s granting varying discounts 
from its uniform price list. To some purchasers the respondent has 
granted and allowed a 40 percent discount from the uniform list price 
while at the same time to other purchasers competitively engaged 
with the group receiving the 40 percent discount, the respondent 
has granted a 50 percent discount from said uniform list price. 

No justification has been affirmatively shown or is claimed by 
the respondent for the differential in prices charged competing 
purchasers. 

Par. 5. The effect of the discriminations in price herein mentioned 
has been, and may be, substantially to injure, destroy, or prevent com- 
petition with respondent and also with those purchasers who receive 
the benefits of said discriminatory prices. 


CONCLUSION 


Under the facts and circumstances as set forth in the foregoing 
findings as to the facts, the Commission concludes that the respondent, 
Vonnegut Hardware Company, a corporation, has, in the sale of its 
Von Duprin fire exit devices, discriminated in price between pur- 
chasers in violation of subsection (a) of section 2 of the Clayton Act, 
as amended by the Robinson-Patman Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer duly filed 
by respondent, which answer admits all of the material allegations 
of the complaint to be true, and waives the taking of further evidence 
and all other intervening procedure as to said facts, and expressly 
waives the filing of briefs and oral argument, and the Commission 
having made its findings as to the facts and conclusion herein, and 
the Commission having concluded that said respondent has violated 
the provisions of “An act to supplement existing laws against unlaw- 
ful restraints and monopolies and for other purposes,” approved. 
October 15, 1914, as amended by the Robinson-Patman Act, approved 
June 19, 1986 (U.S. C., title 15, sec. 18). 

It is ordered, That the respondent, Vonnegut Hardware Co., a cor- 
poration, its officers, representatives, agents, and employees, in con- 
nection with the offering for sale, sale and distribution of Von 
Duprin Panic Devices of like grade and quality in interstate com- 
merce, do forthwith cease and desist : 

1. From selling Von Duprin Panic Devices for use or resale within 
the United States and the District of Columbia to some purchasers at 
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discounts of 40 percent from a uniform list price while selling to other 
purchasers at discounts of 50 percent from such uniform list prices. 

2. From continuing or resuming such discrimination in price and 
from otherwise discriminating in price, in manner and degree sub- 
stantially similar to such discrimination as found by the Commission 
in paragraph 4 of the findings as to the facts. 

It is further ordered, That the said respondent, Vonnegut Hardware 
Co., within 60 days after service upon it of this order, shall file with 
the Commission a report in writing setting forth in detail the manner 
and form in which it is complying, and has complied, with the order 
to cease and desist hereinabove set forth. 
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ALEXANDER WEILER AND LILLY GREENSPAN WEILER, 
DOING BUSINESS AS NEW YORK PREMIUM NOVELTY 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3579. Complaint, Sept. 10, 1938—Decision, Jan. 24, 1941 


Where two individuals engaged in sale and distribution of jewelry, cosmetics, 
cigarette lighters, electric lamps, razor blades, clocks, and various other 
articles of merchandise, to purchasers in the various States; in conducting 
their business as above set forth— 

Made use of sales plan or method involving game of chance, gift enterprise 
or lottery scheme, pursuant to and as a part of which they distributed 
and caused to be distributed, to representatives and prospective representa- 
tives in the various States, between 800,000 and 1,000,000 advertising or 
sales circulars containing pull card device and depictions of various articles 
of their merchandise, for sale and distribution to purchasing public under 
a plan by which determination of which of a number of articles enumerated, 
together with prices assigned thereto, in said circular, purchaser received, 
and prices paid by purchaser for such article and whether article having 
retail value and regular price greater than that designated therefor was 
thus secured, were determined by lot or chance, in accordance with number 
disclosed under particular tab of ecard selected by purchaser, and operator 
of card was compensated, after sale of all chances and remission of money, 
through opportunity to select, as premium, from other articles depicted 
in their said sales or advertising circular, article, or, at his option, by 
premium in cash which he might deduct from amount remitted ; and 

Supplied thereby to and placed in the hands of others means of conducting lotteries 
in the sale and distribution of their said merchandise, in accordance with 
sales plan or method above set forth, by persons or representatives to 
whom they furnished or distributed said sales or advertising circulars, 
containing such pull card devices as above set forth, and who used same in 
purchasing, selling, and distributing their said merchandise in accordance 
with such plan or method as above described, and notwithstanding ‘Notice 
to Purchaser” on each pull tab device advising reader that he had option 
of buying from holder of the book any article listed thereon at price shown, 
and under which sales plan or method facts as to whether purchaser re- 
ceived article of greater retail value than price designated therefor on 
tab, and which of said articles he received, and amount of money which 
he was required to pay therefor, were determined wholly by lot or chance, 
and benefits of which method said individuals reaped, contrary to an 
established public policy of the United States Government and in violation 
of criminal laws, and in competition with those who are unwilling to use 
said or any other sales plan or method involving game of chance, gift enter- 
prise, or lottery scheme, or any other sales plan or method which is 
contrary to public policy, and refrain therefrom ; 
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With the result that, because of said element of chance involved in said 
sales plan or method employed by said individuals as above set forth, 
many persons were induced to buy and sell their said merchandise in 
preference to that offered for sale and sold by competitors, and with con- 
sequence that substantial trade was diverted to them from their said com- 
petitors in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Before Mr. Randolph Preston, trial examiner. 
Mr. D.C. Daniel for the Commission. 
Mr. Arthur D. Herrick, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Alexander Weiler 
and Lily Greenspan Weiler, individually, and doing business under 
the name of New York Premium Novelty Co., hereinafter referred 
to as respondents, have violated the provisions of said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

ParacraPH 1. Respondents, Alexander Weiler and Lily Greenspan 
Weiler, are individuals doing business under the name of New York 
Premium Novelty Co., with their principal office and place of busi- 
ness located at 168 Avenue A, New York, N. Y. Respondents main- 
tain mailing addresses at 1123 Broadway, New York, N. Y., and 
24 West Twentieth Street, New York, N. Y. Respondents are now, 
and for some time last past have been, engaged in the sale and distri- 
bution of chinaware, tableware, aluminum ware, dresser sets, electric 
irons, electric toasters, electric lamps, cameras, clocks, watches, tool 
sets, salt and pepper sets with trays, thermometers, cigarette cases, 
jewelry, cosmetics, razor blades, clothing, fountain pen and pencil 
sets, and other articles of merchandise in commerce between and 
among the various States of the United States and in the District of 
Columbia. Respondents cause and have caused said products, when 
sold, to be shipped or transported from their principal place of busi- 
ness aforesaid to purchasers thereof in the various States of the 
United States and in the District of Columbia at their respective 
points of location. There is now, and has been for some time last 
past, a course of trade by said respondents in such merchandise in 
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commerce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of said 
business, respondents are and have been in competition with other 
partnerships and individuals and with corporations engaged in the 
sale and distribution of like or similar articles of merchandise between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and distribute and have sold 
and distributed said products by means of a game of chance, gift enter- 
prise, or lottery scheme. The respondents distribute or cause to be 
distributed to representatives and prospective representatives certain 
advertising literature including a sales circular. Respondents’ 
merchandise is and has been distributed to the purchasing public 
in the following manner: 

A portion of said sales circular consists of a list on which there are 
designated a number of items of merchandise and the prices thereof. 
Adjacent to the list is printed and set out a device commonly called 
a pull card. Said pull card consists of a number of tabs, under each 
of which is concealed the name of an article of merchandise and the 
price thereof. The name of the article of merchandise and the price 
thereof are so concealed that purchasers or prospective purchasers 
of the tabs or chances are unable to ascertain which article of 
merchandise they are to receive or the price which they are to pay 
until after the tab is separated from the card. When a purchaser 
has detached a tab and learned what article of merchandise he is to 
receive and the price thereof, his name is written on the list opposite 
the named article of merchandise. Some of said articles of merchan- 
dise have purported and represented retail values and regular prices 
greater than the prices designated for them, but are distributed to the 
consumer for the price designated on the tab which he pulls. The 
apparent greater values and regular prices of some of said articles 
of merchandise, as compared to the price the prospective purchaser 
will be required to pay in the event he secures one of said articles, 
induces members of the purchasing public to purchase the tabs or 
chances in the hope that they will receive articles of merchandise of 
far greater value than the designated prices to be paid for same. 
The facts as to whether a purchaser of one of said pull card tabs 
receives an article which has an apparent greater value and higher 
regular price than the price designated for same on such tab, which 
of said articles of merchandise a purchaser is to receive, and the 
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amount of money which a purchaser is required to pay, are deter- 
mined wholly by lot or chance. 

When the person or representative operating the pull card has 
succeeded in selling all of the tabs or chances, collected the amounts 
called for, and remitted the said sums to the respondents, said re- 
spondents thereupon ship to said representative the merchandise 
designated on said card, together with a premium for the repre- 
sentative as compensation for operating the pull card and selling 
the said merchandise. Said operator delivers the merchandise to the 
purchasers of tabs from said pull card in accordance with the list 
filled out when the tabs were detached from the pull card. 

Respondents sell and distribute and have sold and distributed vari- 
ous assortments of said merchandise and furnish and have furnished 
various pull cards for use in the sale and distribution of said merchan- 
dise by means of a game of chance, gift enterprise, or lottery scheme. 
Such plan or method varies in detail but the above described plan or 
method is illustrative of the principle involved. 

Par. 8. The persons to whom respondents furnish and have fur- 
nished the said pull cards use and have used the same in purchasing, 
selling and distributing respondents’ merchandise in accordance with 
the aforesaid sales plan. Respondents thus supply to and place in 
the hands of others a means of conducting lotteries in the sale of their 
merchandise in accordance with the sales plan hereinabove set forth. 
The use by respondents of said method in the sale of their merchan- 
dise and the sale of such merchandise by and through the use thereof 
and by the aid of said method is a practice of the sort which is con- 
trary to an established public policy of the Government of the 
United States and in violation of criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less 
than the apparent normal retail price thereof. Many persons, firms, 
and corporations who sell and distribute merchandise in competition 
with the respondents, as above alleged, are unwilling to adopt and 
use said method or any method involving a game of chance or the 
sale of a chance to win something by chance, or any other method 
which is contrary to public policy, and such competitors refrain 
therefrom. Many persons are attracted by respondents’ said method 
and by the element of chance involved in the sale of such merchandise 
in the manner above described, and are thereby induced to buy and 
sell respondents’ merchandise in preference to merchandise offered 
for sale and sold by said competitors of respondents who do not use 
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the same or an equivalent method. The use by respondents of said 
method, because of said games of chance, has the capacity and terid- 
ency to and does unfairly divert trade and custom to respondents 
from, their said competitors who do not use the same or an equivalent 
method, and as a result thereof substantial injury is being and has 
been done by respondents to competition in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 5. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


Report, FiInpinGs as To THE Facts, AND OrpErR 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 10, 1938, issued and 
thereafter served its complaint in this proceeding upon Alexander 
Weiler and Lilly Greenspan Weiler (named in the complaint as 
Lily Greenspan Weiler), individually and domg business under the 
name of New York Premium Novelty Co., charging them with the 
use of unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce in violation of the provi- 
sions of said act. After the issuance of said complaint and the filing 
of respondents’ answer thereto, testimony and other evidence in sup- 
port of the allegations of said complaint were introduced by D. C. 
Daniel, P. C. Kolinski, and L. P. Allen, Jr., counsel for the Com- 
mission (respondents having offered no evidence in opposition to the 
allegations of the Commission’s complaint), before Randolph Preston, 
an examiner of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, the proceeding regularly 
eame on for final hearing before the Commission on the said com- 
plaint, the answer thereto, testimony and other evidence, briefs in 
support of the complaint and in opposition thereto, and the oral 
arguments of counsel for the Commission and counsel for the re- 
spondents, and the Commission having duly considered the matter 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 
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Paracrapy 1. Respondents, Alexander Weiler and Lilly Greenspan 
Weiler (named in the complaint as Lily Greenspan Weiler), are in- 
dividuals doing business under the name of New York Premium 
Novelty Co., with their principal office and place of business located 
at 168 Avenue A, New York, N. Y. Respondents maintain mailing 
addresses at 1123 Broadway and 24 West Twentieth Street, New York, 
N. Y. Respondents are now, and for more than five years last past 
have been, engaged in the sale and distribution of jewelry, cosmetics, 
cigarette lighters, electric lamps, razor blades, clocks, cameras, dresser 
sets, watches, kitchenware, tableware and various other articles of mer- 
chandise in commerce between and among the various States of the 
United States. Respondents cause and have caused said products when 
sold to be shipped or transported from their aforesaid place of business 
in New York, N. Y., to purchasers thereof at their respective points of 
location in the various States of the United States. There is now, and 
has been for more than five years last past, a course of trade in such 
products by respondents in commerce between and among the various 
States of the United States. 

Par. 2. Inso conducting their said business as hereinabove described, 
respondents have distributed and caused to be distributed between 
800,000 and 1,000,000 advertising or sales circulars, each of which con- 
tained what is commonly known as a pull card device, to representatives 
and prospective representatives located in the various States of the 
United States. Such circulars also contained picturizations of various 
articles of respondents’ merchandise. Respondents’ said merchandise 
is, and has been, sold and distributed to the purchasing public in sub- 
stantially the following manner: 

Said pull card device consists of a number of tabs, under each of 
which is concealed the name of an article of merchandise and the price 
thereof. The name of the article of merchandise and the price thereof 
are so concealed that purchasers and prospective purchasers are unable 
to ascertain which articles of merchandise they are to receive or the 
prices to be to be paid therefor until after the tabs are separated or 
removed from the said pull tab device. Adjacent to said device there is 
a list of the articles of merchandise and the prices thereof, correspond- 
ing to the various articles of merchandise and the prices thereof, as con- 
cealed under said tabs. When a purchaser has detached a tab and 
learned what article of merchandise he is to receive and the price 
thereof, his name is written on the list opposite the named article of 
merchandise. Some of said articles of merchandise have retail values 
and regular prices greater than the prices so designated for them but 
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are distributed to the consumer or purchaser for the price designated 
on the tab which he pulls or removes from said device. The apparent 
greater values and regular prices of some of said articles of merchan- 
dise as compared to the prices the prospective customer will be re- 
quired to pay in the event he secures one of said articles of merchandise, 
induce members of the purchasing or consuming public to select and 
pull the tabs in the hope that they will receive articles of merchandise 
of far greater value than the designated prices to be paid therefor. 
The facts as to whether a purchaser receives an article of greater retail 
value than the price designated therefor on such tab, which of said 
articles of merchandise the purchaser is to receive, and the amount of 
money which the purchaser is required to pay are thus determined 
wholly by lot or chance. 

When the person or representative operating the pull card has suc- 
ceeded in selling all of the articles of merchandise listed under said tabs, 
collected the amounts charged therefor and remitted the money to the 
respondents, said respondents thereupon ship to or transport to said 
representative the merchandise sold by means of said device by said 
representatives, together with a premium for the representative as com- 
pensation for operating the device and selling and distributing the 
said merchandise. Such premium is selected by said representative 
from other articles of merchandise picturized in said sales or adver- 
tising circular. If the said representative so desires he may deduct a 
cash premium in lieu of said merchandise premium. Said representa- 
tive delivers the articles of merchandise to the purchasers thereof in 
accordance with the list filled out when the tabs were removed or 
detached from the device as above described. 

Immediately above said pull tab device there appears the following: 


NoricE To PuRCHASER: On the back of each slip is printed the price of an article. 
If after deliberation you decide that you want to buy the article, pay the holder 
of this book the price shown on the slip. If you do not want the article you need 
not buy it. 


The Commission finds that, regardless of said notice, the said articles 
of merchandise have been and are, in fact, sold and distributed by 
means of said pull card devices in accordance with the sales plan or 
method described in paragraph 2 hereof. 

Respondents, by means of the sales plan or method hereinabove 
described, have done an annual volume of business of between $25,000 
and $30,000, 60 percent of which has been outside of the State of New 
York. 

Par. 8. The Commission finds that the persons or representatives to 
whom respondents have furnished or distributed said sales or advertis- 
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ing circulars containing said pull card devices use and have used the 
same in purchasing, selling and distributing respondents’ merchandise 
in accordance with the sales plan or method hereinabove described. 
Respondents have thus supplied to and placed in the hands of others a 
means of conducting lotteries in the sale and distribution of their said 
merchandise in accordance with the sales plan or method hereinabove 
described. Respondents’ said merchandise has thus been sold and dis- 
tributed by means of a game of chance, gift enterprise, or lottery 
scheme, and respondents have reaped the benefits therefrom. The use 
by respondents of said sales plan or method in the sale of their mer- 
chandise, and the sale of said merchandise by and through the use 
thereof and by the aid of said sales plan or method is a practice of a 
sort which is contrary to an established public policy of the Govern- 
ment of the United States and in violation of criminal laws. 

Par, 4. The Commission finds that respondents have competitors who 
sell and distribute like or similar merchandise in commerce between 
and among the various States of the United States, which said competi- 
tors are unwilling to use said sales plan or method in the sale or dis- 
tribution of their merchandise or any other sales plan or method 
involving a game of chance, gift enterprise, or lottery scheme, or any 
other sales plan or method which is contrary to public policy, and such 
competitors refrain therefrom. Because of said element of chance 
involved in said sales plan or method employed by respondents as here- 
inabove found, many persons have been induced to buy and sell 
respondents’ merchandise in preference to merchandise offered for sale 
and sold by respondents’ said competitors. 

Par. 5. Asa result of the use of said sales plan or method by respond- 
ents as hereinabove found, substantial trade is being, and has been, 
diverted to respondents from their said competitors in commerce 
between and among the various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, are 
all to the prejudice and injury of the public and of respondents’ com- 
petitors and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 
This proceeding having been heard by the Federal Trade Commis- 


sion upon the complaint of the Commission, the answer of respond- 
ents, testimony and other evidence taken before Randolph Preston, 
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an examiner of the Commission heretofore duly designated by it 
in support of the allegations of said complaint (no evidence having 
been offered by respondents in opposition thereto), briefs filed 
herein and oral arguments by D. C. Daniel, counsel for the Commis- 
sion, and Arthur D. Herrick, counsel for the respondents, and the 
Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It 7s ordered, That the respondents, Alexander Weiler and Lilly 
Greenspan Weiler (named in the complaint herein as Lily Greenspan 
Weiler) individually and doing business under the name of New 
York Premium Novelty Co., or under any other name, their repre- 
sentatives, agents, and employees, directly or through any corpo- 
rate or other device in connection with the offering for sale, sale and 
distribution of jewelry, cosmetics, cigarette lighters, electric lamps, 
razor blades, clocks, cameras, dresser sets, watches, kitchenware and 
tableware, or any other merchandise, in commerce as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Supplying to or placing in the hands of others push or pull 
cards, punchboards or other devices which are to be used or may be 
used in the sale or distribution of said merchandise to the public by 
means of a game of chance, gift enterprise, or lottery scheme. 

2. Shipping, mailing or transporting to agents or to distributors 
or to members of the public push or pull cards, punchboards or other 
devices which are to be used or may be used in the sale or distribu- 
tion of said merchandise to the public by means of a game of chance, 
gift enterprise, or lottery scheme. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In tHE Marrer oF 


L. B. PATTERSON, TRADING AS NU-WAY MANUFACTUR- 


ING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3852. Complaint, July 15, 1939—Decision, Jan. 27, 1941 


Where an individual engaged in competitive, interstate sale and distribution 


(a) 


(d) 


(c) 


(d) 


of electric “Speed King Water Heater” for heating water through immer- 
sion in vessel containing same when attached by cord to ordinary electric 
fixture outlet, through representatives or distributors under plan by which 
such person took and transmitted orders and retained as commission 
certain amount of deposit made by purchasers, or under which he pur- 
chased heaters from aforesaid individual and resold same to public for 
whatever price could be obtained therefor; in advertising in newspapers 
and other periodicals of general circulation to secure services of such 
representatives or distributors in various States— 

Represented that said heater or device comprised or embodied fastest way 
known of heating water and boiled it instantly or in 60 seconds, and 
saved 50 percent of fuel bills and did the work of a $50 heater or one 
costing 40 to 50 times as much, facts being it would not save owners 
aforesaid proportion, or any substantial percentage, of their total house- 
hold gas and fuel bills, could not be used for cooking except insofar as 
boiling small quantities of water might be considered cooking, did not boil 
water almost instantly or boil in 60 seconds any quantity of water suffi- 
cient to be of practical use in connection with purposes for which heater 
was designed, and other statements and representations above with respect 
thereto were likewise false, misleading, and deceptive ; 

Represented and implied, through depiction of one of his said heaters 
with cord attached, disseminated as part of his advertising, and in con- 
nection with which there was arrow pointed to heater and printed legend 
“Underwriters Laboratory Seal of Approval,” that both heater and cord 
attached thereto had received such approval, facts being representation 
and impression thus conveyed were untrue and misleading ; 

iRepresented that representatives or distributors had earned as much as 
$36 a day and amounts ranging from $10 to $25 a day, and made profits 
of from 141 percent to 218 percent, through such statements as “Make up 
to 218% profit on your sales,” “Make up to $20 a day,” “With this plan 
you ought to be able to place 36 a day and sell at least 30 of them ata 
profit of $1.20 each to yourself * * *,” and others of similar tenor, 
facts being no representative or distributor of said individual had ever 
earned $36 a day, nor did his representatives, except in very unusual cases, if 
ever, earn from $10 to $25 a day or make profits ranging as above set 
forth ; 

Made use of such words as “Daring free-sample offer’ and “I give you 
the demonstrator if you are honest with me and will send in orders 
* * *” and “Cut out this coupon * * * and mail it quick for my 
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free offer of pocket demonstrator,” facts being he did not furnish a dem- 
onstrator free to said distributors or representatives, but price thereof 
was paid or included in that charged for total number sold to any of said 
individuals, and person obtaining same was obliged to purchase or to sell 
for said individual specified number of heaters, for which he paid cash, 
before receiving so-called free demonstrator; and 

(e€) Made such statements or representations as “Now here’s the special offer 
I spoke about at the beginning of this letter,’ facts being so-called special 
offer and price, purportedly made only to a few of said representatives, was 
not in fact a special offer but, with slight and immaterial variations, was 
made to all prospective distributors, and price at which he offered said 
heater was not a special or reduced one, but usual and customary price 
at which product was offered and sold by him in normal and regular 
course of business; 

With capacity and tendency to mislead and deceive substantial portion of pur- 
chasing public into erroneous belief that such representations were true, and 
to cause them to purchase his said product as result of such erroneous belief 
engendered as above set forth, and with result that trade was diverted un- 
fairly to him from his competitors who do not use same or similar misrepre- 
sentations in connection with sale of their respective products in commerce; 
to the injury of said competitors and the public: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce, and unfair and deceptive acts 
and practices therein. 


Before Ur. Randolph Preston, trial examiner. 
Mr. Donovan Rk. Divet for the Commission. 
Bussian & DeBolt, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that L. B. Patterson, 
an individual trading as Nu-Way Manufacturing Co., hereinafter 
referred to as respondent, has violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paragrapy 1. Respondent, L. B. Patterson, is an individual trading 
as Nu-Way Manufacturing Co., with his office and principal place of 
business in the Walnut Building, Des Moines, Iowa. 

Respondent is now and for several years last past has been engaged 
in the sale and distribution of an electric water heater sold under the 
name of Speed King Water Heater. Respondent’s heater consists 
essentially of a small aluminum disk combined with a wire-heating 
element designed for use in home, shop, or office for the purpose of 
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heating water. The respondent causes the said water heater when 
sold to be transported from his aforesaid place of business in the State 
of Iowa or from the point or origin of the shipment thereof to the 
purchasers thereof at their respective points of location in the various 
States of the United States and in the District of Columbia. Respond- 
ent maintains and at all times mentioned herein has maintained a 
course of trade in said water heater in commerce among and between 
the various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business the 
respondent is now and has been during all times mentioned herein in 
substantial competition in commerce among and between the various 
States of the United States and in the District of Columbia with 
corporations and with persons, firms, and partnerships engaged in the 
sale and distribution of small electric water heaters designed and used 
for the purpose for which respondent recommends and sells his said 
water heater. 

Par. 3. In the course and conduct of his said business respondent 
employs representatives to sell and distribute his said water heater 
throughout the various States of the United States and in the District 
of Columbia. Said representatives operate under two plans. Under 
the provisions of one of said plans, some of the said representatives 
take orders for said heaters, which orders are transmitted to and 
filled by the respondent. Under the provisions of the other plan, 
other representatives purchase said heaters from respondent and resell 
them to the public. For the purpose of securing the services of both 
types of representatives, respondent publishes advertisements in news- 
papers, periodicals, and magazines, soliciting agents to sell its product. 
Such advertisements emphasize and stress the claimed money-making 
possibilities for representatives selling respondent’s product. 

Among the advertisements so published by respondent and typical 
of its representations, are the following: 

A big money clean-up for agents. 

Up to 218% profit on your sales. 


Make up to $20 day. 

Up to $10 to $25 a day, easy, and full protection on exclusive territory puts 
you in a big-income business right away. 

Sixty-second demonstration amazes housewives. 

Daring free-sample offer. 

Heats boiling water hot in 60 magic seconds. 

I give you the demonstrator if you are honest with me and will send in orders 
for Speed King. 

Cut out this coupon, and mail it now before you turn the page—and mail it 
quick, for my free offer of pocket demonstrator. 
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Par. 4. When an inquiry is received from a prospective representa- 
tive who has read one of respondent’s said advertisements and has 
indicated an interest in becoming a representative for the sale of 
respondent’s product, respondent sends to such person “follow-up” 
literature, letters, pamphlets, and order blanks, containing, among 
others, representations as follows: 


With this plan you ought to be able to place 386 a day and sell at least 30 
of them at a profit of $1.20 each to yourself. How would it feel to put $36 in 
your pocket for one day’s work? 

You can sit at home every morning and take orders and money out of envelopes 
that the postman brings you. 

Pays 141% to 218% cash profit—up to $2 on every sale. Good for $10 to $30. 

You’ve already lost almost two weeks of Speed King profits! Suppose you 
had started the day you received my first letter. By now you might have $75, 
$100, or more clear profits. Give me.a chance to show you how to make $100 
or more a week. 

* * * thereby making the big money—up to 318% profit on every sale. 

* * * thousands of dollars have been made by Speed King agents. 

As a Speed King agent or distributor you can get a swell new 1937 car. 

* *« * big money, up to $75 to $100 per week. 

Amazing disk boils water almost instantly. 

* %* * the new amazing water heater * * * that heats water boiling 
hot in 60 magic seconds. 

Speed King is an electric water heater the fastest method known of heating 
water. 

Although it is the fastest way known of heating water, Speed King actually 
Saves users up to 50% on gas and fuel bills too. 

It does the work of a $50 water heater except that it is faster and more 
economical than gas, oil, coal or coke. 

Here’s a device that does the job of heaters costing 40 or 50 times as much 
and does it much quicker too. 

Now here’s the special offer I spoke about at the scenunihe of this letter. 


Respondent also, as part of his advertising, disseminates or causes 
to be disseminated pictorial representations of one of said Speed 
King Heaters with cord attached. In said representation an arrow 
points to the heater. Said arrow points to the heater from the words 
“Underwriters Laboratories’ seal of approval.” The said pictorial 
representation in its entirety is designed to and does give the im- 
pression that the said heater, as well as the attached cord, has received 
the seal of approval of the Underwriters Laboratories, whereas in 
truth and in fact said heater has never been approved as represented. 

Par. 5. Through the use of the above statements and representa- 
tions, and other statements and representations similar thereto but 
not herein set out, the respondent represents and implies to the pur- 
chasing public and to prospective representatives : 
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1. That said Speed King Heater is the fastest way known of heating 
water; that it boils water almost instantly, heats water to the boiling 
point in 60 seconds, saves up to 50 percent of gas and fuel bills, and 
does the work of a $50 heater or heaters costing 40 to 50 times as much. 

2. That said Speed King Heater has been approved by an accredited 
and recognized testing laboratory. 

3. That respondent’s representatives can and do earn $36 : a day and 
more and make profits ranging from 141 percent to 218 percent, and 
can and do earn and make the other sums and percentages of profit set 
forth in said advertisements as aforesaid. 

4. That the offer made to each prospective representative is a special 
offer and more advantageous than the offer made to other prospective 
representatives. 

5. That one of said heaters will be furnished free and without 
cost or condition to each representative for use as a demonstrator in 
offering for sale and selling such heaters. 

The aforesaid representations and implications so used and dis- 
seminated by the respondent are false, misleading, and deceptive, for 
in truth and in fact the Speed King Heater is not the fastest way 
known of boiling or heating water; will not heat any appreciable 
amount of water to the boiling point instantly or in 60 seconds; save 
up to 50 percent or any substantial percentage of gas or other fuel 
bills; and it does not do the work of a $50 water heater. Said heater 
has not been tested or approved by an accredited or recognized testing 
laboratory. It does not do the work of heaters costing 40 to 50 times 
as much, nor does it do it more quickly and it does not save money on 
fuel on compared with more expensive gas or oil burner heaters. 

In truth and in fact respondent’s represeviartives cannot and do not 
normally earn $36 a day or more or make profits of 141 percent to 
218 percent, and cannot and do not normally earn or make the other 
sums and percentages of profit mentioned in said advertising matter; 
and respondent’s representations as to the earnings and percentages 
of profit earned and made by his representatives are clearly in excess 
of the average earnings made by respondent’s full-time representa- 
tives under normal conditions and in the usual course of business. 
Very few, if any, of respondent’s representatives are full-time employ- 
ees or have given the respondent “repeat” orders. Only a very small 
percentage of respondent’s customers actually work as representatives 
of the respondent or make any further purchase of respondent’s 
heaters other than the original small order, and respondent in his 
sales methods and efforts contemplates and accomplishes in general 
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only the initial sale to a customer rather than continuous and numer- 
ous “repeat” sales to agents, representatives, and salesmen. 

The offer made by the respondent to a prospective representative is 
not a special offer made solely to such representative or to a special 
group of prospective representatives and more advantageous than the 
offer generally made to all other prospective representatives, but is 
the same offer in substance as is made to all prospective representa- 
tives. The respondent does not furnish representatives a “free” dem- 
onstrator for use in connection with the sale of said heaters but 
requires each representative to pay for the heater used as a demon- 
strator and does not return the money received for such heater unless 
and until each representative has sold a number of heaters prescribed 
by the respondent. 

The claims of the respondent as shown by the aforesaid represen- 
tations and implications as to the efficacy of said heater and as to the 
earnings and percentages of profit earned and made by representa- 
tives of the respondent grossly exceed those which might truthfully be 
made both with respect to the efficacy of the heater and the earnings 
and profits of representatives. 

Par. 6. The use by the respondent of the foregoing false, mislead- 
ing, and deceptive representations and implications in connection with 
the offering for sale, sale, and distribution of said water heater have 
had and now have the capacity and tendency to and do mislead and 
deceive purchasers and prospective purchasers of respondent’s product 
into the erroneous and mistaken belief that all of said representa- 
tions are true and cause a substantial number of the purchasing public, 
because of said erroneous and mistaken belief, to purchase respond- 
ent’s said product, thereby unfairly diverting trade to the respondent 
from his competitors in said commerce whe do not in any wise mis- 
represent their products, to the injury of said competitors and to the 
injury of the public. 

Par. 7. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and of 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 


mission Act. 
Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 15, 1939, issued its complaint 
and thereafter caused it to be served upon respondent, L. B. Patterson, 
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charging him with the use of unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer thereto on August 21, 
1939, testimony and other.evidence in support of the allegations of said 
complaint were introduced by Donovan R. Divet, attorney for the 
Commission, and in opposition to the allegations of the complaint 
by John A. Bussian, attorney for the respondent, before Randolph 
Preston, an examiner of the Commission theretofore duly designated 
by it, and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the 
said complaint, the answer thereto, testimony and other evidence, 
briefs in support of the complaint and in opposition thereto (oral 
argument not having been requested), and the Commission, having 
duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


ParagrapH 1. Respondent, L. B. Patterson, is an individual trading 
as Nu-Way Manufacturing Co., with his office and principal place of 
business in the Walnut Building, Des Moines, Iowa. Respondent is 
now, and for more than 2 years last past has been, engaged in the sale 
and distribution of an electric water heater sold under the name of 
“Speed King Water Heater.” This heater consists of a small alumi- 
num disk perforated with several holes of approximately one-fourth 
of an inch in diameter, which is wired with an electric cord. When 
attached to an ordinary electric fixture outlet and placed in a vessel 
containing water its purpose is to heat, and it does heat, the said 
water in the said vessel. 

Par. 2. Respondent causes said heater, when sold, to be shipped or 
transported from his place of business in the State of Iowa to pur- 
chasers in various States of the United States and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in the sale and distribution 
of said heaters in said commerce. 

In the course and conduct of his, business, respondent now is, and 
at all times mentioned herein has been, in substantial competition 
with individuals, firms and corporations engaged in the sale of 
similar apparatus or heaters in said commerce. 
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Par. 3. Respondent’s method of conducting the aforesaid business 
comprises two sales plans. Under the provisions of the first plan the 
respondent’s representative or distributor takes orders for the heaters. 
Such orders are thereafter transmitted to and filled by the respondent 
who ships the heaters directly to the purchasers who have given 
the said orders. The said distributor retains as his commission a 
certain amount of the deposit made by said purchaser. Under the 
other plan the distributor purchases the heaters from the respondent 
and resells same to the public for whatever price can be: obtained 
therefor. For the purpose of securing the services of such representa- 
tives or distributors located in various States, respondent has pub- 
lished advertisements in newspapers, magazines, and other periodi- 
cals of general circulation. Among and typical of such advertise- 
ments are the following: 


A big money clean-up for agents. 

Up to 218% profit on your sales. 

Make up to $20 a day. 

Up to $10 to $25 a day, easy, and full protection on exclusive territory puts 
you in a big-income business right away. 

Sixty-second demonstration amazes housewives. 

Daring free-sample offer. 

Pays 141% to 218% cash profit—up to $2 on every sale. Good for $10 to $30. 

You’ve already lost almost two weeks of Speed-King profits! Suppose you 
had started the day you received my first letter. By now you might have $75, 
$100, or more clear profits. Give me a chance to show you how to make $100 
or more a week. 

* * * thereby making the big money—up to 218% on every sale. 

* * * thousand of dollars have been made by Speed King agents. 

As a Speed King agent or distributor you can get a swell new 1937 car. 

* * * big money, up to $75 to $100 per week. 

Amazing disk boils water almost instantly. 

* * * the new amazing water heater * * * that heats water boiling 
hot in 60 magic seconds. 

Speed King is an electric water heater, the fastest method known o7 
heating water. 

Although it is the fastest way known of heating water, Speed King actually 
saves users up to 50% on gas and fuel bills too. 

It does the work of a $50 water heater except that it is faster and more 
economical than gas, oil, coal or coke. 

Here’s a device that does the job of heaters costing 40 or 50 times as much 
and does it much quicker too. 

Now here’s the special offer I spoke about at the beginning of this letter. 

I give you the demonstrator if you are honest with me and will send in 
orders for Speed King. 

Cut out this coupon, and mail it now before you turn the page—and mail 
it quick for my free offer of pocket demonstrator. 
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With this plan you ought to be able to place 36 a day and sell at least 
30 of them at a profit of $1.20 each to yourself. How would it feel to put 
$36 in your pocket for one day’s work? 

You can sit at home every morning and take orders and money out of 


envelopes that the postman brings you. 

Par. 4. The Commission finds that said advertisements, as above 
set out, were and are false, misleading, and deceptive. The said 
“Speed King Water Heater” has not saved, and will not save, to the 
owners thereof 50 percent or any substantial percentage of the said 
cwners’ total household gas and fuel bills. The heater has not been, 
and cannot be, used for cooking purposes, except insofar as the boiling 
of small quantities of water may be considered cooking. Said “Speed 
King” heater is not the fastest way known of heating water, does 
not boil water almost instantly, and does not boil in 60 seconds any 
quantity of water sufficient to be of practical use in connection with 
the purposes for which this heater is designed. Said heater does 
not do the work of a heater which would cost $50 or more; or of 
heaters costing 40 or 50 times as much as the said “Speed King” 
heater. No representative or distributor of respondent has ever 
earned $36 a day and respondent’s agents or representatives do not, 
except in very unusual cases, if ever, earn from $10 to $25 a day, 
nor make profits ranging from 141 percent to 218 percent. The 
so-called “special offer” of the respondent, purportedly made only to 
a few of respondent’s representatives, is not in fact a special offer but, 
with slight and immaterial variations, is made to all prospective dis- 
tributors. Respondent does not furnish a demonstrator free to said 
distributors or representatives but the price of the said so-called 
“free” demonstrator is paid for or included in the price charged for 
the total number of demonstrators sold to any individual distributor 
or representative, and the person obtaining the so-called “free” 
demonstrator is obliged to purchase or to sell for respondent a speci- 
fied number of heaters for which he pays cash before receiving the 
so-called “free” demonstrator. 

Respondent, as a part of his advertising, has also disseminated 
certain pictorial representations of one of the “Speed King” heaters 
with cord attached. In and upon said representation there is an 
arrow pointing to the heater itself and printed in such advertise- 
ment is the legend “Underwriters Laboratory Seal of Approval.” 
The Commission finds that said pictorial representations in its 
entirety has given, and does give, the impression that said heater, as 
well as the cord attached thereto, has received the approval of the 
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Underwriters Laboratory and that such representation and impres- 
sion are untrue and misleading. 

Par. 5. The use by the respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that such representations were and are true, and 
has caused, and causes, them to purchase respondent’s said product 
as a result of such erroneous belief engendered as above set forth. ° 
Through respondent’s use of the aforesaid misrepresentations in the 
manner set forth, trade has been diverted unfairly to respondent 
from respondent’s competitors who do not use the same or similar 
niisrepresentations in connection with the sale of their respective 
products in commerce between and among the various States of the 
United States and in the District of Columbia, to the injury of said 
competitors and of the public. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony, and other evidence taken before Randolph Preston, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
and briefs filed herein (no request for oral argument having been 
made), and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondent, L. B. Patterson, an individual, 
trading as Nu-Way Manufacturing Co., or trading under any other 
name, his representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale, and distribution in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, of the water heater, known as and 
sold under the name Speed King Water Heater, or any other heater 
of substantially the same construction, whether sold under that name 
or any other name, do forthwith cease and desist: 
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1. From representing that said water heater comprises or embodies 
the fastest way known of heating water or boils water instantly or 
in 60 seconds or in any other specified period of time, unless there 
is stated in connection with each such representation in equally promi- 
nent manner the amount or quantity of water that may be boiled 
within the period of time specified; that said heater saves 50 percent 
or any other percentage of fuel bills; or that it does the work of a 
$50 heater or of a heater costing 40 to 50 times as much or of any 
heater costing substantially more than respondent’s said water heater. 

2. From representing, by pictorial representations or otherwise, 
that respondent’s said product has been approved or tested by “Under- 
writers Laboratories,” or any similar organization, unless said prod- 
uct has been so approved or tested, and when only a portion or part 
of said product has been so approved or tested such fact must be 
clearly and unequivocally stated or indicated so as to inform the 
public as to which part or parts have been so approved or tested. 

3. From representing that any specified sum of money is the actual 
or possible earnings or profits of agents, salesmen, representatives, 
or distributors of said product for any given period of time unless 
said representation is a true statement of the average earnings or 
profits consistently made by active full-time agents, salesmen, repre- 
sentatives, or distributors in the ordinary course of business under 
normal conditions and circumstances. 

4, From representing as a possible percentage of profit to agents, 
salesmen, representatives, or distributors selling said heater any 
percentage other than the percentage of profit consistently made by 
respondent’s agents, salesmen, representatives, or distributors in the 
ordinary course of business under normal conditions and circum- 
stances. 

5. From using the word “free,” or any other word or words of 
similar import or meaning to designate, describe, or refer to products 
offered purchasers of other products, when such so-called “free” prod- 
ucts are not delivered to purchasers of such other products without 
cost and unconditionally but only for a consideration, either in money 
or services, 

6. From representing that the price at which respondent’s said 
product is offered for sale is a special or reduced price or offer, when 
such price is in fact the usual and customary price at which said 
product is offered for sale and sold by respondent in the normal and 
regular course of business. 

7. From representing that any offer to prospective agents, sales- 
men, representatives, or distributors of respondent’s said product is 
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a special offer by use of the phrase “special offer,” or by the use of 
any term or phrase of similar import or meaning, or in any other 
manner, when the same or substantially the same offer is made to 
all or to a substantial portion of the prospective agents, salesmen, 
representatives, or distributors of respondent’s said product. 

lt is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
he has complied with this order. 
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In THE MATTER OF 


THE ROBINSON CLAY PRODUCT COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4034. Complaint, Feb. 16, 1940—Decision, Jan. 29, 1941 


Where a number of corporations, firms, and individuals, namely— 

I. Two concerns, to wit (a) a New York corporation which had a branch 
office and yard at Rochester and was a wholly owned subsidiary of a concern 
engaged, among other things, in manufacture and sale of vitrified sewer pipe, 
with plants and factories at various points in Ohio and Pennsylvania, and 
with office and principal place of business in Akron, Ohio, and (b) a Rochester 
firm or partnership which served as sales outlet at said point for another con- 
cern also engaged, among other things, in manufacture and sale of such pipe 
and with various factories for fabrication thereof and of kindred products in 
Ohio, Michigan, Indiana, and Pennsylvania, and with office and principal 
place of business in Cleveland, which actively participated either in the 
wholesale or retail transactions relating to sale of building materials, includ- 
ing vitrified pipe, in said city and vicinity and manufactured or caused to 
be manufactured or sold the greater part of such commodities used in said 
sales area; and 

II. Some 25 or more corporations, firms and individuals, engaged in pur- 
chase and sale of builders’ supply materials, including such pipe, in city 
aforesaid and sales area adjacent thereto, and, as thus engaged, in purchas- 
ing their supply of such materials and pipe from aforesaid manufacturers 
thereof or their sales subsidiaries, as above set forth, in other States, and 
in maintaining yards for temporary storage of products in question until sold 
or delivered to customers in or near said city (excepting carload or truck- 
load quantities regularly shipped direct from place of manufacture to ulti- 
mate consumers at or near Rochester), and, as thus engaged, and except to 
extent to which competition in purchase and sale of such products had been 
restrained, lessened, injured, or suppressed by understanding, agreement, 
combination, and conspiracy below set forth, in active and substantial com- 
petition with each other and with other wholesalers, jobbers, dealers, and con- 
tractors in such materials, in purchase and sale of materials in question and 
in conduct of their respective businesses in said city and State; to purchasers 
in which city many other sellers of building materials, and including vitrified 
sewer pipe, with places of business located without said State, sold large 
quantities of such materials in commerce, in active and substantial compe- 
tition, except to extent to which competition between them had been re- 
strained, lessened, etc., by understanding, agreement, combination, and con- 
spiracy above referred to, with each other in such sale and in sale of said 
products to Rochester dealers above referred to and to competitors of such 
dealers— 

Cooperated, both acting directly and through their various representatives, with 
each other, beginning in 1986 or thereabouts, and continuing thereafter and 
for a long period of time, entered into and carried out understanding, agree- 
ment, combination, and conspiracy to restrict, restrain, suppress, and elim- 
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inate competition and to create monopoly in sale and distribution of building 
materials, including vitrified sewer pipe, in commerce; and in pursuance of, 
and for the purpose of carrying out, such agreement, understanding, com- 
bination, and conspiracy, and acting directly and through their designated 
representatives and in cooperation with each other— 

Agreed among themselves to fix and maintain and pursuant to such agree- 
ment fixed and maintained uniform delivered prices to consumers at which 
they, and each of them, sold, or offered for sale building materials, including 
vitrified sewer pipe, to the consuming public, including municipalities and 
Government agencies and projects; 

Hstablished and maintained minimum prices at which various items of build- 
ing materials, including vitrified pipe, were sold or offered for sale by jobbers, 
dealers, or contractors in question, and uniform terms, discounts, and condi- 
tions attaching to sale of various items of building supplies, including vitri- 
fied pipe; 

Induced certain of their members, by intimidation and persuasion, to raise 
the prices quoted by them to uniform delivered prices fixed as aforesaid, 
and held meetings among themselves to devise methods of exerting influence, 
or pressure, to require dealers, jobbers, manufacturers, and producers of 
building materials, including vitrified sewer pipe, to fix, establish, and main- 
tain delivered prices to consumers, including municipalities and other Goy- 
ernment agencies or projects, and to fix, establish, and publish uniform de- 
livered prices as well, and to abide by and adhere to said uniform delivered 
prices so fixed and established; and 

Used and engaged in other cooperative acts and practices in promoting estab- 
lishment of and carrying out aforesaid understanding, agreement, combina- 
tion, and conspiracy set forth herein; 


With result that capacity, tendency, and effect of said understanding, agreement, 


combination, conspiracy, and acts and practices of said various corporations, 
concerns, and individuals, were and had been to monopolize in themselves or 
some of their number business and industry of dealing in and distributing 
building materials, including vitrified sewer pipe, ultimately consumed at 
or in vicinity of Rochester, to unreasonably lessen, eliminate, restrain, stifle, 
hamper, and suppress competition in said industry, to deprive purchasing and 
consuming public, including municipalities and other Government agencies 
or projects, of advantages in price, service, and other considerations which 
they would receive and enjoy under conditions of normal and unobstructed, 
or free, fair, and unrestrained competition in such industry, to otherwise 
operate as a restraint of trade and a detriment to freedom of fair and legiti- 
mate competition in said industry, and to obstruct natural flow of trade in 
building materials, including vitrified sewer pipe, in channels of commerce, 
among and between the several States: 


Held, That such acts and practices of said corporations, concerns or firms, and 


jndividuals, under the circumstances set forth, were all to the prejudice of 
the public, and had a dangerous tendency to, and actually did, hinder and 
prevent price competition between and among them in sale of building ma- 
terials, including vitrified pipe, in commerce, placed in them power to control 
and enhance prices, tended to create in them monopoly in sale of such ma- 
terials and pipe, and unreasonably restrained commerce therein and consti- 
tuted unfair methods of competition. 
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Before Mr. Lewis C. Russell, trial examiner. 

Mr. James M. Hammond for the Commission. 

Sanders, Gravelle, Whitlock & Howrey, of Washington, D. C., and 
Slabaugh, Seiberling, Huber & Guinther, of Akron, Ohio, for The 
Robinson Clay Product Co. and The Robinson Clay Product Co. 
of New York. 

Thompson, Hine & Flory, of Cleveland, Ohio, for Universal Sewer 
Pipe Corp. 

Mr. Walter S. Forsyth, of Rochester, N. Y., for Empire Clay Prod- 
ucts Co., Mann Builders Supply Co., Inc., Joseph L. Weckesser and 
Sinamus & Beck, Inc. 

Harris, Beach, Folger, Bacon & Keating, of Rochester, N. Y., for 
American Clay & Cement Corp. and Goodstone Manufacturing Co., 
Inc. 

Mr. Harold H. Barnsdale, of Lyons, N. Y., for Barnard Service 
& Supply Co. 

Mr. J. Eugene Goddard, of Rochester, N. Y., for Gaetano Della 
Pietra. 

MacFarlane & Harris, of Rochester, N. Y., for Domine Builders 
Supply Co., Inc. 

Chamberlain, Page & D’ Amanda, of Rochester, N. Y., for Flower 
City Builders’ Supply Co. 

Mr. Maurice G. Lynn, of Rochester, N. Y., for H. D. Grey Corp. 

Goodwin, Nixon, Hargrave, Middleton & Devans, of Rochester, 
N. Y., for Hutchison-Rathbun, Inc., and Rochester Lime & Cement 
Corp. 

Backus & Backus, of Rochester, N. Y., for the Irondequoit Coal 
and Supply Co. . 

Mr. Daniel F. Fitzgerald, of Rochester, N. Y., for Keystone Build- 
ers Supply Co., Inc. 

Vefferson & Allen, of Rochester, N. Y., for Matthews & Fields 
and Van de Visse & Kildea Lumber Co., Inc. 

Peter G. & Jay A. Smith, of Webster, N. Y., for Russell B. Mason 
Co. 

Mr. Robert W. Lochner, of Rochester, N. Y., for Ardean R. Miller, 
Inc., and Rappl & Hoenig Co. 

Mr. Fred J. Slater, of Rochester, N. Y., for Peoples Coal & Lumber 
Co. 

Mann, Strang, Bodine & Wright, of Rochester, N. Y., for Rochester 
Lumber Co. 

Mr. William B. Hanks, of Rochester, N. Y., for Schaeffer Brothers 
Builders Supply Co., Inc. 
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Ogden & Schwartz, of Rochester, N. Y., for Stonewood Builders 
Supply, Inc. 

Castle & Fitch, of Rochester, N. Y., for Theodore H. Swan Brick 
& Tile Co., Inc. 

Faines & Raines, of Rochester, N. Y., for Whitmore-Rauber & 
Vicinus. 

Bartholomew & Bartholomew, of Buffalo, N. Y., for Pittsford 
Lumber Co., Inc. 

Mr. J. Raymond Tobin, of Rochester, N. Y., for Schreib.& Watson, 
Inc. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the parties described 
in the caption hereof, hereinafter referred to as respondents, have 
violated the provisions of the said act, and it appearing to the Com- 
mission that 2 proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

ParacrapH 1. Respondent, The Robinson Clay Product Co., is 
a corporation organized and existing pursuant to the laws of the 
State of Maine, having its office and principal place of business in 
the Second National Bank Building, Akron, Ohio. It is engaged, 
among other things, in the manufacture and sale of vitrified sewer 
pipe. It maintains and operates factories at Akron, Parral, Mid- 
vale, Mogadore, and Malvern, in the State of Ohio, and at Clearfield, 
in the State of Pennsylvania. 

Respondent, The Robinson Clay Product Co. of New York, is 
a corporation organized and existing pursuant to the laws of the 
State of New York, having its office and principal place of business 
in the Empire State Building, New York, N. Y. It is entirely owned 
and controlled by respondent, The Robinson Clay Product Co., and 
was organized by the latter concern for the purpose of marketing 
and furthering the sale of its said products to dealers, contractors, 
and to the public in the various States of the United States. Said 
respondent, The Robinson Clay Product Co., of New York, main- 
tains a branch office and yard at Rochester, N. Y., in which it stores 
its said products temporarily awaiting sale, and from which office 
and yard it supplies dealers and contractors in that city and in the 
sales area adjacent thereto with the said products manufactured by 
respondent, The Robinson Clay Product Co., at its various factories 
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located at points outside of the State of New York, as hereinabove 
set out, and shipped from said factories to said yards of said respond- 
ent, The Robinson Clay Product Co. of New York. Orders for 
vitrified pipe and similar materials received by it at Rochester are 
supplied direct from this yard, or if for carload quantities, the order 
may be, and generally is, filled by shipment from the said factories 
of respondent, The Robinson Clay Product Co. in the States of 
Ohio and Pennsylvania direct to purchasers at or near Rochester, 
New York. Said respondents, The Robinson Clay Product Co. and 
The Robinson Clay Product Co. of New York, at all times mentioned 
herein acted and now act concertedly and in cooperation with each 
other and with the other respondents hereinafter named in the acts 
and practices hereinafter alleged. 

Respondent, Universal Sewer Pipe Corporation, is a corporation 
organized and existing pursuant to the laws of the State of Ohio, 
having its office and principal place of business in the Union Trust 
Building, Cleveland, Ohio. It is engaged, among other things, in 
the manufacture and sale of vitrified sewer pipe and maintains eight 
factories for the fabrication of that and kindred products in the 
States of Ohio, Michigan, Indiana, and Pennsylvania. 

The products of the respondent Universal Sewer Pipe Corporation 
so manufactured at its various plants or factories located as aforesaid, 
are sold and distributed through the medium of dealers, jobbers, and 
wholesalers located in the various States of the United States. Its 
sales outlet at Rochester, N. Y., is through the medium of the respondent 
copartnership, Empire Clay Products Co., hereinafter described. The 
latter company maintains a yard at Rochester, N. Y., where sub- 
stantial quantities of the products of the respondent Universal Sewer 
Pipe Corporation are temporarily stored, unchanged and as originally 
manufactured, for sale and delivery to local dealers and contractors. 
The respondent Empire Clay Products Co. also receives orders for 
carload quantities of the said products of the respondent Universal 
Sewer Pipe Corporation, which products are frequently shipped direct 
from the said factories of the latter company located in States other 
than the State of New York, to dealers, contractors, and other members 
of the public, including municipalities, at or near Rochester, including 
municipalities, at or near Rochester, N. Y. 

Respondents Universal Sewer Pipe Corporation and Empire Clay 
Products Co. acted concertedly and in cooperation each with the other, 
and in cooperation with the other respondents named in this complaint, 
in the acts and practices hereinafter alleged. 
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Par. 2. Respondent Rochester Builders Supply Association, here- 
inafter referred to as respondent Association, is an unincorporated 
voluntary association, composed of dealers in building and construction. 
materials in the city of Rochester, N. Y., having its office and principal! 
place of business at the Seneca Hotel, Rochester, N. Y. 

Respondent, Edwin C. Kaelber, is an individual functioning as 
secretary of the respondent Association. His office and principal 
place of business is located at the Seneca Hotel, Rochester, N. Y. 

Respondents, Russell L. Pinkley and Urban G. Weckesser, are co- 
partners, doing business under the firm name and style of Empire 
Clay Products Co., having their office and principal place of business 
at 735 Lexington Avenue, Rochester, N. Y. 

Respondent, Frank A. Seiser, is an individual doing business under 
the firm name and style of Acme Builders’ Supply Co. His office and 
principal place of business is located at 1030 Main Street, East, 
Rochester, N. Y. 

Respondent, American Clay & Cement Corporation, is a corporation 
organized and existing pursuant to the laws of the State of New York, 
having its office and principal place of business at 1175 East Main 
Street, Rochester, N. Y. 

Respondents, N fvardth L. Montalbine and George E. Hartman, are 
copartners, doing business under the firm name and style of Barnard 
Service & Saliply Co. Their office and principal place of business is 
located at 2450 Dewey Avenue, Rochester, N. Y. 

Respondent, Britton Stone & Supply Corporation, is a corporation 
existing pursuant to and in accordance with the laws of the State of 
New York, having its office and principal place of business at 709 
Commerce Building, Rochester, N. Y. 

Respondent, Comac Builders’ Supply Corporation, is a corporation 
organized and existing pursuant to the laws of the State of New York. 
Its office and principal place of business is located at 16 Norman Street, 
Rochester, N. Y. 

Respondent, Gaetano Della Pietra, is an individual having his. 
office and principal place of business on Linden Avenue East, Roch- 
ester, N. Y. 

Respondent, Domine Builders Supply Co., Inc., is a corporation 
organized and existing pursuant to and in accordance with the laws 
of the State of New York, having its office and principal place of 
business located at 155 Gould Street, Rochester, N. Y. 

Respondent, John G. Bianchi, is an individual operating under the 
firm name and style of Flower City Builders’ Supply Co. His office 
and principal place of business is located at 179 Cady Street, Rochester, 
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Respondent, Goodstone Manufacturing Co., Inc., is a corporation 
organized and existing pursuant to and in accordance with the laws 
of the State of New York. Its office and principal place of business 
is located at 470 Hollenbeck Street, Rochester, N. Y. 

Respondent, H. D. Grey Corporation, is a corporation organized 
and existing pursuant to the laws of the State of New York. Its 
office and principal place of business is located at 186 Norman Street, 
Rochester, N. Y. 

Respondent, Hutchison-Rathbun, Inc., is a corporation existing 
pursuant to and in accordance with the laws of the State of New York. 
Its office and principal place of business is located at 255 North Union 
Street, Rochester, N. Y. 

Respondent, The Irondequoit Coal and Supply Co., is a corporation 
organized and existing pursuant to and in accordance with the laws of 
the State of New York. Its office and principal place of business 
is located at 149 Ridge Road East, Rochester, N. Y. 

Respondent, Keystone Builders Supply Co., Inc., is a corporation 
organized and existing pursuant to the laws of the State of New York. 
Its office and principal place of business is located at 85 Palm Street, 
Rochester, N. Y. 

Respondent, Mann Builders Supply, Co., Inc., is a corporation 
organized and existing pursuant to the laws of the State of New York. 
Its office and principal place of business is located at 436 Conkey 
Avenue, Rochester, N. Y. 

Respondents, Leslie E. Fields and Lena Matthews, are copartners 
doing business under the firm name and style of Matthews & Fields. 
Their office and principal place of business is located at 120 Stonewood 
Avenue, Rochester, N. Y. 

Respondent, R. B. Mason, is an individual doing business under 
the firm name and style of Russell B. Mason Co. His office and prin- 
cipal place of business is located at 205 North Avenue, Webster, N. Y. 

Respondent, Ardean R. Miller, Inc., is a corporation organized and 
existing pursuant to and in accordance with the laws of the State of 
New York. Its office and principal place of business is located at 
500 West Avenue, Rochester, N. Y. 

Respondent, Monroe Block Co., Inc., is a corporation organized 
and existing pursuant to the laws of the State of New York. Its 
office and principal place of business is located at 348 Exchange Street, 
Rochester, N. Y. 

Respondent, William Heydweiller, is an individual doing business 
under the firm name and style of Peoples Coal & Lumber Co., having 
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‘his office and principal place of business at 4585 Lake Avenue,. 
‘Rochester, N. Y. ; . 

Respondents, George Rapp] and George Hoenig, are copartners 
doing business under the firm name and style of Rappl & Hoenig 
Co. Their office and principal place of business is located at 1441 
Ridge Road East, Rochester, N. Y. 

Respondent, Rochester Lime & Cement Corporation, is a corpora- 
tion organized and existing pursuant to and in accordance with the 
laws of the State of New York. Its office and principal place of 
business is located at 174 Colvin Street, Rochester, N. Y. 

' Respondent, Rochester Lumber Co., is a corporation organized 
and existing pursuant to and in accordance with the laws of the 
State of New York. Its office and principal place of business is 
located at 2040 East Avenue, Rochester, N. Y. 

Respondent, Schaeffer Brothers Builders Supply Co., Inc., is a 
corporation organized and existing pursuant to the laws of the State 
of New York. Its office and principal place of business is located 
at 1025 Chili Avenue, Rochester, N. Y. 

Respondent, Stonewood Builders Supply, Inc., is a corporation 
organized and existing pursuant to and in accordance with the laws 
of the State of New York. Its office and principal place of business 
is located at 85 Stonewood Avenue, Rochester, N. Y. 

Respondent, Theodore H. Swan Brick & Tile Co., Inc., is a cor- 
poration organized and existing pursuant to and in accordance with 
the laws of the State of New York. Its office and principal place 
of business is located at 723 Clarissa Street, Rochester, N. Y. 

Respondent, Van de Visse & Kildea Lumber Co., Inc., is a cor- 
poration organized and existing pursuant to and in accordance with 
the laws of the State of New York. Its office and principal place 
of business is located at 1503 Lyell Avenue, Rochester, N. Y. 

Respondent, Joseph L. Weckesser, is an individual having his 
office and principal place of business at 3864 Aberdeen Street, 
Rochester, N. Y. 

Respondent, Whitmore-Rauber & Vicinus, is a corporation organ- 
ized and existing pursuant to and in accordance with the laws of the 
State of New York. Its office and principal place of business is 
located at 51 Griffith Street, Rochester, N. Y. 

Respondent, Sinamus & Beck, Inc., is a corporation organized and 
existing pursuant to the laws of the State of New York, having its 
office and principal place of business at 32 High Street, Fairport, 
N. Y. 
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Respondent, Pittsford Lumber Co., Inc., is a corporation organ- 
ized and existing pursuant to the laws of the State of New York, 
having its office and principal place of business located at Pittsford, 
N.Y. 

Respondent, Schreib & Watson, Inc., is a corporation organized 
and existing pursuant to and in accordance with the laws of the State 
of New York, having its office and principal place of business located 
at Pittsford, N. Y. 

All of the respondents named in this paragraph, with the excep- 
tion of the respondent Association and respondent Edwin C. Kaelber, 
its secretary, are engaged, among other things, in the purchase and 
sale of builders’ supply materials, including vitrified pipe, in the 
city of Rochester, N. Y., and the sales area adjacent thereto. The 
respondents named in this paragraph purchase their supply of build- 
ing materials, including vitrified pipe, from the manufacturer 
thereof, located in States other than the State of New York and 
maintain yards for the temporary storage of said products until they 
are sold and delivered to customers in or near Rochester, N. Y., 
except as to carload or truckload quantities which are regularly 
shipped direct from the place of manufacture as aforesaid, to the 
ultimate consumers at or near Rochester, N. Y. 

Par. 3. Respondent Association for more than 3 years last past 
had, and now has, for its purpose, among others, that of effectively 
aiding the other respondents or some of them herein named in para- 
graphs 1 and 2 hereof, to carry out the agreement, combination, and 
conspiracy set forth in paragraph 6 hereof. 

Respondent, Edwin C. Kaelber, individually and as secretary of 
the respondent Association has assisted, aided, directed, and con- 
trolled, and now aids, assists, directs, and controls the organization 
of the said respondent Association; calls the meetings of its members 
and carries out for and on behalf of the members thereof the activities 
of the said respondent Association as hereinafter alleged. 

Par, 4. The aforesaid respondents named in paragraph 1 hereof 
have actively participated either in the wholesale or retail trans- 
actions relating to the sale of building materials, including vitrified 
pipe, in the said city of Rochester, N. Y., and vicinity, and manufac- 
ture the greater part of that commodity used in that sales area. The 
respondents named in paragraph 2 hereof now constitute, and for 
more than 3 years last past have constituted, a substantial majority 
of all dealers in building materials, including vitrified pipe, used 
or sold in the city of Rochester, State of New York, and vicinity. 
In the course and conduct of their respective businesses, as afore- 


THE ROBINSON CLAY PRODUCT CO. ET AL. 547 


538 Complaint 


said, except to the extent to which competition in the purchase and 
sale of building supplies, including vitrified pipe, has been restrained, 
lessened, injured, or suppressed by the understanding, agreement, 
combination and conspiracy hereinafter alleged, the respondent 
manufacturers, jobbers, and dealers in building materials, including 
vitrified sewer pipe, have been and are now, in active and substantial 
competition with each other, and with other manufacturers, whole- 
salers, jobbers, dealers, and contractors in building materials, includ- 
ing vitrified pipe, in the purchase and sale of those materials. 

Par. 5. For more than 3 years last past there were and have been, 
and there are now, many other manufacturers and sellers of build- 
ing materials, including vitrified sewer pipe, whose respective fac- 
tories and places of business were, and are now, located outside 
the State of New York, who have been, and are now, engaged in the 
business of manufacturing and selling, or manufacturing or selling, 
building materials, including vitrified sewer pipe, which they have 
been, and are now shipping in commerce between and among the 
several States of the United States, and who have been, and are now, 
selling large quantities of building materials to purchasers thereof lo- 
cated in the State of New York and shipping said building materials, 
including vitrified pipe, in commerce to such purchasers in the 
State of New York from States other than the State of New York. 
Except to the extent to which competition between said manufac- 
turers and sellers, or manufacturers or sellers, of building materials, 
including vitrified pipe, and in the sale thereof for shipment in com- 
merce into the State of New York from States other than the State 
of New York has been restrained, lessened, injured, and suppressed 
by the understanding, agreement, combination, and conspiracy here- 
inafter referred to, the said manufacturers and sellers, or manu- 
facturers or sellers, in the course and conduct of their respective 
businesses as aforesaid, have been, and are now, engaged in active 
and substantial competition with each other in the manufacture of 
building materials, including vitrified pipe, and in the sale thereof 
for shipment into the State of New York from States other than the 
State of New York, and in the sale thereof to the respondent deal- 
ers and to competitors of respondent dealers causing said products 
to be shipped to said respondent dealers and competitors of re- 
spondent dealers in commerce into the State of New York from 
States other than the State of New Yérk. 

Par. 6. The respondents named in paragraphs 1 and 2 hereof, 
acting directly and through their respective representatives, and 
acting in cooperation with each other and with the respondent 
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Association, and its officers, beginning in the year 1936, or there- 
abouts, and continuing thereafter for a long period of time, en- 
tered into, and since have carried out, an understanding, agreement, 
combination, and conspiracy to restrict, restrain, suppress, and 
eliminate competition and to create a monopoly in the sale and 
distribution of building materials, including vitrified pipe, in com- 
merce among and between the several States of the United States, 
as hereinafter described. 

In furtherance of said understanding, agreement, combination, and 
conspiracy, referred to above, and in order to effectuate the same, said 
respondents named in paragraphs 1 and 2 hereof, acting directly or 
through their respective representatives, agents, or dealers, and act- 
ing in cooperation with each other, agreed to organize, and did or- 
ganize, and still participate in the operation and control of respond- 
ent Association, and since its organization have participated and 
now participate in the activities of said Association, as more fully 
hereinafter set out. 

Pursuant to, and for the purpose of carrying out said understand- 
ing, agreement, combination, and conspiracy, said respondents 
named in paragraphs 1 and 2 hereof, acting directly and through 
their designated representatives, and acting in cooperation with each 
other, and in cooperation with the respondent Association, and its 
officers, have committed and performed, and continue to, and now 
do, perform and engage in, among others, the following acts and 
practices : 

(a) Agreed among themselves to fix and maintain, and pursuant 
to such agreement have fixed and maintained, and now fix and main- 
tain, uniform delivered prices to consumers at which the aforesaid 
respondents named in paragraphs 1 and 2 hereof and each of them 
sold or now sell, or offer for sale, building materials, including vitri- 
fied sewer pipe, to the consuming public, including municipalities, 
and other Government agencies and projects. 

(6) Established and maintained minimum prices at which various 
items of building materials, including vitrified pipe, are sold or 
offered for sale by the respondent jobbers, dealers, or contractors 
named herein. 

(c) Induced certain of the aforesaid respondents by intimidation 
and persuasion to raise the prices quoted by them to the uniform 
delivered prices fixed as aforeSaid. 

(d) Interfered with or prevented competitors of respondent dealers 
from purchasing or obtaining building supplies from manufacturers 
thereof located in States other than the State of New York. 
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(é) Established and maintained uniform terms, discounts, and 
conditions attaching to the sale of various items of building supplies, 
including vitrified pipe. 

(7) Held meetings among themselves or with the respondent As- 
sociation, its members and officers, to devise methods of exerting in- 
fluence, pressure, coercion, or other means of intimidation to require 
manufacturers and producers of building materials, including vitri- 
fied sewer pipe, to fix, establish, and maintain delivered prices to 
consumers, including municipalities and other government agencies 
or projects, and to fix, establish, and publish uniform delivered prices 
as well, and to abide by and adhere to said uniform delivered prices 
so fixed and established. 

(g) Used and engaged in other cooperative acts, coercive means 
and practices in promoting the establishment of and carrying out 
the aforesaid understanding, agreement, combination, and conspiracy 
set forth herein. 

Par. 7. The capacity, tendency, and effect of said understanding, 
agreement, combination, and conspiracy, and the acts and practices 
of the respondents, as set forth herein, are, and have been, to mo- 
nopolize in said respondents, or some of them, the business and in- 
dustry of manufacturing, dealing in and distributing building 
materials, including vitrified sewer pipe, ultimately consumed at or 
in the vicinity of Rochester, N. Y.; to unreasonably Jessen, eliminate, 
restrain, stifle, hamper, and suppress competition in said industry; 
to deprive the purchasing and consuming public, including munici- 
palities and other Government agencies or projects, of the advantages 
in price, service, and other considerations which they would receive 
and enjoy under conditions of normal and unobstructed or free, 
fair, and unrestrained competition in such industry; to otherwise 
operate as a restraint in trade and a detriment to the freedom of 
fair and legitimate competition in said industry, and to obstruct 
the natural flow of trade in building materials, including vitrified 
sewer pipe, in the channels of commerce, among and between the 
several States of the United States. 

Par. 8. The acts and practices of the respondents, as herein alleged, 
are all to the prejudice of the public, and have a dangerous tendency 
to, and have actually, hindered and prevented price competition be- 
tween and among respondents in the sale of building materials, in- 
cluding vitrified sewer pipe, in commerce within the intent and 
meaning of the Federal Trade Commission Act; have placed in 
respondents the power to control and enhance prices; have increased 
the prices of building materials, including vitrified sewer pipe, paid 
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by the purchasers thereof and consequently the prices paid by the pub- 
lic; have created in the respondents a monopoly in the sale of building 
materials, including vitrified sewer pipe, in such commerce, have 
unreasonably restrained such commerce in building materials, in- 
cluding vitrified sewer pipe, and constitute unfair methods of com- 
petition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Report, Frnpines As TO THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 16, 1940, issued and on 
February 17, 1940, served its complaint on the parties named in the 
caption hereof as respondents, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. 

After the issuance of said complaint and the filing of respondents’ 
answers, the Commission by order entered herein granted the motions 
of respondents, The Robinson Clay Product Co. of New York; Rus- 
sell L. Pinkley and Urban G. Weckesser, copartners doing business 
under the firm name and style of Empire Clay Products Co.; Amer- 
ican Clay & Cement Corporation; Nazareth L. Montalbine and George 
E. Hartman, copartners doing business under the firm name and 
style of Barnard Service & Supply Co.; Comac Builders’ Supply 
Corp.; Domine Builders Supply Co., Inc.; John G. Bianchi, an indi- 
vidual doing business under the firm name and style of Flower City 
Builders’ Supply Co.; Goodstone Manufacturing Co., Inc.; H. D. 
Grey Corporation; Hutchison-Rathbun, Inc.; Keystone Builders Sup- 
ply Co., Inc.; Mann Builders Supply Co., Inc.; Leslie E. Fields and 
Lena Matthews, copartners doing business under the firm name and 
style of Matthews & Fields; R. B. Mason, an individual doing business 
under the firm name and style of Russell B. Mason Co.; Ardean R. 
Miller, Inc.; William Heydweiller, an individual doing business under 
the firm name and style of Peoples Coal & Lumber Co.; George Rappl 
and George Hoenig, copartners doing business under the firm name 
and style of Rappl & Hoenig Co.; Rochester Lime & Cement Corpora- 
tion; Rochester Lumber Co.; Schaeffer Brothers Builders Supply 
Co., Inc.; Stonewood Builders Supply, Inc.; Theodore H. Swan 
Brick & Tile Co., Inc.; Van de Visse & Kildea Lumber Co., Inc.; 
Joseph L. Weckesser; Whitmore-Rauber & Vicinus; Sinamus & 
Beck, Inc.; Pittsford Lumber Co., Inc.; and Schreib & Watson, Inc., 
for permission to withdraw their original answers and to substitute 
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therefor answers adinitting all the material allegations of fact set forth 
in said complaint and waiving all intervening procedure and further 
hearing as to said facts, which substitute answers were duly filed 
in the offices of the Commission. 

After the filing of said complaint, respondent Monroe Block Co..,. 
Inc., filed its answer admitting all of the material allegations of 
fact set forth in said complaint and waiving all intervening pro- 
cedure and further hearing on said facts. Respondents Robinson 
Clay Product Co., Universal Sewer Pipe Corporation, Rochester 
Builders Supply Association, an association of building supply deal- 
ers, Edwin C. Kaelber, individually and as Secretary of respondent 
Rochester Builders Supply Association, Gaetano Della Pietra, an 
individual, and The Irondequoit Coal & Supply Co. filed answers 
denying the allegations of the complaint. No answers were filed by 
respondent Frank A. Seiser, an individual, deceased on the approxi- 
mate date of the issuance of the complaint, formerly doing business 
under the firm name and style of Acme Builders’ Supply Co., and 
respondent Britton Stone & Supply Corporation, bankrupt on the date 
of the issuance of the complaint. 

Therefore, this proceeding regularly came on for final hearing 
before the Commission on the record herein, and the Commission, 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent The Robinson Clay Product Co. is a 
corporation organized and existing pursuant to the laws of the State 
of Maine, having its office and principal place of business located 
in the Second National Bank Building, Akron, Ohio. It is engaged, 
among other things, in the manufacture and sale of vitrified sewer 
pipe. It operates and maintains plants and factories at various 
points in the States of Ohio and Pennsylvania. 

The respondent, The Robinson Clay Product Co. of New York is a 
corporation organized, existing and doing business pursuant to the 
laws of the State of New York, having its office and principal place 
of business located in the Empire State Building, New York, N. Y. 
It is entirely owned and controlled by respondent The Robinson 
Clay Product Co. and was organized by the latter concern for the 
purpose of marketing and furthering the sale of its said products 
to dealers, contractors, and to the public in the various States of the 
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United States. Said respondent The Robinson Clay Product Co. 
of New York maintains a branch office and yard at Rochester, N. Y., 
in which it stores its said products temporarily awaiting sale and 
from which office and yard it supplies dealers and contractors in that 
city and in the sales area adjacent thereto with the said products 
manufactured by respondent The Robinson Clay Product Co. at its 
various factories located at points outside the State of New York, 
as hereinabove set out, and shipped from said factories to said yards 
of respondent The Robinson Clay Product Co. of New York. Orders 
for vitrified pipe and similar materials received by it at Rochester 
are supplied direct from this yard or, if for carload quantities, the 
order will be, and generally is, filled by shipment from the said 
factories of respondent The Robinson Clay Product Co. in the States 
of Ohio and Pennsylvania, direct to purchasers at or near Rochester, 
NeoXe 

Respondent, Universal Sewer Pipe Corporation, is a corporation 
organized and existing pursuant to the laws of the State of Ohio, 
having its office and principal place of business in the Union Com- 
merce Building, Cleveland, Ohio. It is engaged, among other things, 
in the manufacture and sale of vitrified sewer pipe and maintains 
various factories for the fabrication of that and kindred products in 
the States of Ohio, Michigan, Indiana, and Pennsylvania. The 
products of the respondent, Universal Sewer Pipe Corporation, so 
manufactured at its various plants and factories, located as afore- 
said, are sold and distributed through the medium of dealers, jobbers, 
and wholesalers located in the various States of the United States, 
including its sales outlet at Rochester, N. Y., respondent copartnership, 
Russell L. Pinkley, and Urban G. Weckesser, copartners doing busi- 
ness under the firm name and style of Empire Clay Products Co., 
hereinafter described. 

Respondents Russell L. Pinkley and Urban G. Weckesser are co- 
partners, doing business under the firm name and style of Empire 
Clay Products Co., having their office and principal place of business 
at 785 Lexington Avenue, Rochester, N. Y. Said respondents main- 
tain a yard at Rochester, N. Y., where substantial quantities of the 
products of the respondent Universal Sewer Pipe Corporation are 
temporarily stored, unchanged and as originally manufactured, for 
sale and delivery to local dealers and contractors. Said respondents 
also receive orders for car-load quantities of the said products of 
respondent Universal Sewer Pipe Corporation, which products are 
regularly shipped direct from the said factories of the latter company, 
located in States other than the State of New York, to dealers, con- 
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tractors and other members of the public, including municipalities at 
or near Rochester, N. Y. | 

Par. 2. Respondent, Rochester Builders Supply Association, here- 
inafter referred to as respondent Association, was an unincorporated 
voluntary association, composed of dealers in building and construc- 
tion materials in the city of Rochester, N. Y., including all or some of 
the respondent dealers, having its office and principal place of busi- 
ness at the Seneca Hotel, Rochester, N. Y. 

Respondent Edwin C. Kaelber is an individual who functions as 
Secretary of the respondent Association. His residence is located at 
29 Dorchester Road, Rochester, N. Y. 

Respondent Frank A. Seiser was an individual doing business under 
the firm name and style of Acme Builders’ Supply Co. His office 
and principal place of business was located at 1030 Main Street, 
East Rochester, N. Y. He died during the year 1940, approximately 
simultaneous with the issuance of the complaint in this proceeding. 

Respondent American Clay & Cement Corporation is a corporation 
organized and existing pursuant to the laws of the State of New 
York, having its office and principal place of business at 1175 East 
Main Street, Rochester, N. Y. 

Respondents Nazareth L. Montalbine and George E. Hartman are 
copartners, doing business under the firm name and style of Barnard 
Service & Supply Co. Their office and principal place of business 
is located at 2450 Dewey Avenue, Rochester, N. Y. 

Respondent Britton Stone & Supply Corporation was a corporation 
existing pursuant to and in accordance with the laws of the State of 
New York with its office and principal place of business located at 
709 Commerce Building, Rochester, N. Y. Thereafter it changed 
its name to Sun Builders Supply Corporation and subsequently was 
declared a bankrupt. Its affairs are now in course of liquidation. 

Respondent Comac Builders’ Supply Corporation is a corporation 
organized and existing pursuant to the laws of the State of New 
York. Its office and principal place of business is located at 16 
Norman Street, Rochester, N. Y. 

Respondent Gaetano Della Pietra is an individual having his office 
and principal place of business on Linden Avenue, East Rochester, 
Maxi 

Respondent Domine Builders Supply Co., Inc., is a corporation or- 
ganized and existing pursuant to and in accordance with the laws of 
the State of New York, having its office and principal place of busi- 
ness located at 155 Gould Street, Rochester, N. Y. 
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Respondent John G. Bianchi is an individual operating under the 
firm name and style of Flower City Builders’ Supply Co. His 
office and principal place of business is located at 179 Cady Street, 
Rochester, N. Y. 

Respondent Goodstone Manufacturing Co., Inc., is a corporation 
organized and existing pursuant to and in accordance with the 
laws of the State of New York. Its office and principal place of 
business is located at 470 Hollenbeck Street, Rochester, N. Y. 

Respondent H. D. Grey Corporation is a corporation organized and 
existing pursuant to the laws of the State of New York. Its office 
and principal place of business is located at 186 Norman Street, 
Rochester, N. Y. 

Respondent Hutchison-Rathbun, Inc., is a corporation existing 
pursuant to and in accordance with the laws of the State of New 
York. Its office and principal place of business is located at 255 
North Union Street, Rochester, N. Y. 

Respondent The Irondequoit Coal & Supply Co. is a corporation 
organized and existing pursuant to and in accordance with the laws 
of the State of New York. Its office and principal place of business 
is located at 149 Ridge Road East, Rochester, N. Y. 

Respondent Keystone Builders Supply Co., Inc., is a corporation 
organized and existing pursuant to the laws of the State of New 
York. Its office and principal place of business is located at 85 Palm 
Street, Rochester, N. Y. . 

Respondent Mann Builders Supply Co., Inc., is a corporation or- 
ganized and existing pursuant to the laws of the State of New York. 
Its office and principal place of business is located at 436 Conkey 
Avenue, Rochester, N. Y. 

Respondents Leslie E. Fields and Lena Matthews are copartners 
doing business under the firm name and style of Matthews & Fields. 
Their office and principal place of business is located at 120 Stone- 
wood Avenue, Rochester, N. Y. 

Respondent R. B. Mason is an individual doing business under the 
firm name and style of Russell B. Mason Co. His office and 
principal place of business is located at 205 North Avenue, Webster, 
Neo ke 

Respondent Ardean R. Miller, Inc., is a corporation organized and 
existing pursuant to and in accordance with the laws of the State of 
New York. Its office and principal place of business is located at 
500 West Avenue, Rochester, N. Y. 

Respondent Monroe Block Co., Inc., is a corporation organized and 
existing pursuant to the laws of the State of New York. Its office 
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and principal place of business is located at 348 Exchange Street, 
Rochester, N. Y. 

Respondent William Heydweiller is an individual doing business 
under the firm name and style of Peoples Coal & Lumber Co., having 
his office and principal place of business at 4585 Lake Avenue, 
Rochester, N. Y. 

Respondents George Rapp! and George Hoenig are copartners do- 
ing business under the firm name and style of Rappl & Hoenig Co. 
Their office and principal place of business is located at 1441 Ridge 
Road East, Rochester, N. Y. 

Respondent Rochester Lime & Cement Corporation is a corpora- 
tion organized and existing pursuant to and in accordance with the 
laws of the State of New York. Its office and principal place of busi- 
ness is located at 174 Colvin Street, Rochester, N. Y. 

Respondent Rochester Lumber Co. is a corporation organized and 
existing pursuant to and in accordance with the laws of the State of 
New York. Its office and principal place of business is located at 
2040 East Avenue, Rochester, N. Y. 

Respondent Schaeffer Brothers Builders Supply Co., Inc., is a 
corporation organized and existing pursuant to the laws of the State 
of New York. Its office and principal place of business is located at 
1025 Chili Avenue, Rochester, N. Y. 

Respondent Stonewood Builders Supply, Inc., is a corporation or- 
ganized and existing pursuant to and in accordance with the laws of 
the State of New York. Its office and principal place of business is 
located at 23 Sheppler Street, Rochester, N. Y. 

Respondent Theodore H. Swan Brick & Tile Co., Inc., is a corpora- 
tion organized and existing pursuant to and in accordance with the 
laws of the State of New York. Its office and principal place of 
business is located at 723 Clarissa Street, Rochester, N. Y. 

Respondent Van de Visse & Kildea Lumber Co., Inc., is a corpo- 
ration organized and existing pursuant to and in accordance with the 
laws of the State of New York. Its office and principal place of busi- 
ness is located at 1503 Lyell Avenue, Rochester, N. Y. 

Respondent Joseph L. Weckesser is an individual having his office 
and principal place of business at 364 Aberdeen Street, Rochester, N. Y. 

Respondent Whitmore-Rauber & Vicinus is a corporation organized 
and existing pursuant to and in accordance with the laws of the State 
of New York. Its office and principal place of business is located 
at 51 Griffith Street, Rochester, N. Y. 

Respondent Sinamus & Beck, Inc., is a corporation organized and 
existing pursuant to the laws of the State of New York, having its 
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office and principal place of business at 32 High Street, Fairport, N. Y. 
Respondent Pittsford Lumber Co., Inc., is a corporation organized 

and existing pursuant to the laws of the State of New York, having 

its office and principal place of business located at Pittsford, N. Y. 

Respondent Schreib & Watson, Inc., is a corporation organized and 
existing pursuant to and in accordance with the laws of the State of 
New York, having its office and principal place of business located 
at Pittsford, N. Y. 

All of the respondents named in this paragraph, with the exception 
of the respondent Association and respondent Edwin C. Kaelber, 
its secretary, are engaged, among other things, in the purchase and 
sale of builders’ supply materials, including vitrified pipe, in the 
city of Rochester, New York, and the sales area adjacent thereto. 
The respondents named in this paragraph purchase their supply of 
building materials, including vitrified pipe, from the manufacturers 
thereof or their sales subsidiaries as named in paragraph 1 hereof, 
located in States other than the State of New York and maintain 
yards for the temporary storage of said products until they are sold 
and delivered to customers in or near Rochester, N. Y., except as to 
carload or truckload quantities which are regularly shipped direct 
from the place of manufacture, as aforesaid, to the ultimate consumers 
at or near Rochester, N. Y. 

Par. 3. The respondents The Robinson Clay Product Co. of New 
York and the Empire Clay Products Co. have actively participated 
either in the wholesale or retail transactions relating to the sale 
of building materials, including vitrified pipe, in the said city of 
Rochester, N. Y., and vicinity, and manufacture or cause to be manu- 
factured or sold the greater part of said commodities used in that 
sales area. The respondents named in paragraph 2 hereof now con- 
stitute, and for more than three years last past have constituted, a 
substantial majority of all dealers in building materials, including 
vitrified pipe, used or sold in the city of Rochester, State of New York, 
and vicinity. In the course and conduct of their respective businesses, 
as aforesaid, except to the extent to which competition in the purchase 
and sale of building supplies, including vitrified pipe, has been re- 
strained, lessened, injured, or suppressed by the understanding, agree- 
ment, combination, and conspiracy hereinafter found, the respondent. 
jobbers and dealers in building materials, including vitrified sewer 
pipe, have been and are now in active and substantial competition 
with each other, and with other wholesalers, jobbers, dealers, and con- 
tractors in building materials, including vitrified pipe, in the purchase 
and sale of those materials. 
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Par. 4. For more than 3 years last past there were and have been, 
and there are now, many other sellers of building materials, includ- 
ing vitrified sewer pipe, whose respective places of business were, 
and are now, located outside the State of New York who have been, 
and are now, engaged in the business of selling building materials, 
including vitrified sewer pipe, which they have been, and are now, 
shipping in commerce between and among the several States of the 
United States, and who have been, and are now, selling large quan- 
tities of building materials to purchasers thereof located in the State 
of New York and shipping said building materials, including vitrified 
pipe, in commerce to such purchasers in the State of New York 
from States other than the State of New York. Except to the extent 
to which competition between said sellers of building materials, in- 
cluding vitrified pipe, and in the sale thereof for shipment in com- 
merce into the State of New York from States other than the State 
of New York has been restrained, lessened, injured, and suppressed 
by the understanding, agreement, combination, and conspiracy here- 
inafter referred to, the said sellers, in the course and conduct of 
their respective businesses as aforesaid have been, and are now, 
engaged in active and substantial competition with each other in 
the sale of building materials, including vitrified pipe, and in the 
sale thereof for shipment into the State of New York from States 
other than the State of New York, and in the sale thereof to the 
respondent dealers and to competitors of respondent dealers, causing 
said products to be shipped to said respondent dealers and competi- 
tors of respondent dealers in commerce into the State of New York 
from States other than the State of New York. 

Par. 5. The respondents named in paragraphs 1 and 2 hereof, 
except The Robinson Clay Product Co., Universal Sewer Pipe Cor- 
poration, Rochester Builders Supply Association, Edwin C. Kaelber, 
individually and as secretary of Rochester Builders Supply Associa- 
tion, Frank A. Seiser, deceased, an individual who heretofore did 
business under the firm name and style of Acme Builders’ Supply 
Co., Britton Stone & Supply Corporation, Gaetano Della Pietra, and 
The Irondequoit Coal & Supply Co., acting directly and through 
their respective representatives, have acted in cooperation with each 
other beginning in the year 1986, or thereabouts, and continuing there- 
after for a long period of time, entered into and since have carried 
out an understanding, agreement, combination and conspiracy to re- 
strict, restrain, suppress and eliminate competition and to create a 
monopoly in the sale and distribution of building materials, including 
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vitrified sewer pipe, in commerce among and between the several 
States of the United States as hereinafter described. 

Pursuant to and for the purpose of carrying out said understanding, 
agreement, combination and conspiracy, said respondents named in 
paragraphs 1 and 2 hereof, except The Robinson Clay Product Co., 
Universal Sewer Pipe Corporation, Rochester Builders Supply Asso- 
ciation, Edwin C. Kaelber, individually and as secretary of said 
Association, Frank A. Seiser, deceased, an individual who heretofore 
did business under the firm name and style of Acme Builders’ Supply 
Co., Britton Stone & Supply Corporation, Gaetano Della Pietra and 
The Irondequoit Coal & Supply Co., acting directly and through their 
designated representatives, and acting in cooperation with each other, 
have committed and performed and continue to and now do perform 
and engage in, among other things, the following acts and practices: 

(a) Agreed among themselves to fix and maintain and pursuant 
to such agreement have fixed and maintained and now fix and main- 
tain uniform delivered prices to consumers at which they sell, and 
each of them sold or now sell, or offer for sale building materials, 
including vitrified sewer pipe, to the consuming public, including 
municipalities and to Government agencies and projects. 

(>) Established and maintained minimum prices at which various 
items of building materials, including vitrified pipe, are sold or offered 
for sale by the respondent jobbers, dealers or contractors named herein. 

(c) Induced certain of the aforesaid respondents by intimidation 
and persuasion to raise the prices quoted by them to the uniform 
delivered prices fixed as aforesaid : 

(d) Established and maintained uniform terms, discounts, and 
conditions attaching to the sale of various items of building supplies, 
including vitrified pipe. 

(e) Held meetings among themselves to devise methods of exerting 
influence, or pressure, to require dealers, jobbers, manufacturers, and 
producers of building materials, including vitrified sewer pipe, to 
fix, establish, and maintain delivered prices to consumers, including 
municipalities and other Government agencies or projects, and to 
fix, establish, and publish uniform delivered prices as well, and to 
abide by and adhere to said uniform delivered prices so fixed and 
established. 

(f) Used and engaged in other cooperative acts and practices in 
promoting the establishment of and carrying out the aforesaid under- 
standing, agreement, combination, and conspiracy set forth herein. 

Par. 6. The capacity, tendency, and effect of said understanding, 
agreement, combination, and conspiracy and the acts and practices 
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of the respondents named in paragraphs 1 and 2 hereof, except The 
Robinson Clay Product Co., Universal Sewer Pipe Corporation, 
Rochester Builders Supply Association, Edwin C. Kaelber, individ- 
ually and as secretary of said Association, Frank A. Seiser, deceased, 
an individual who heretofore did business under the firm name and 
style of Acme Builders’ Supply Co., Britton Stone & Supply Cor- 
poration, Gaetano Della Pietra, and The Irondequoit Coal & Supply 
Co., are, and have been, to monopolize in said respondents or some 
of them (except those specifically named in this paragraph), the 
business and industry of dealing in and distributing building ma- | 
terials, including vitrified sewer pipe, ultimately consumed at or in 
the vicinity of Rochester, N. Y., to unreasonably lessen, eliminate, 
restrain, stifle, hamper and suppress competition in said industry; 
to deprive the purchasing and consuming public, including munici- 
palities and other Government agencies or projects of the advantages 
in price, service and other considerations which they would receive 
and enjoy under conditions of normal and unobstructed or free, fair, 
and unrestrained competition in such industry; to otherwise operate 
as a restraint in trade and a detriment to the freedom of fair and 
legitimate competition in said industry and to obstruct the natural 
flow of trade in building materials, including vitrified sewer pipe, 
in the channels of commerce, among and between the several States 
of the United States. 

Par. 7. The Commission further finds that as to respondents The 
Robinson Clay Product Co., Universal Sewer Pipe Corporation, 
Rochester Builders Supply Association and Edwin C. Kaelber, indi- 
vidually and as secretary of said Association, Gaetano Della Pietra 
and The Irondequoit Coal & Supply Co., there is no evidence in the 
record in support of the allegations of the complaint. 


CONCLUSION 


The aforesaid acts and practices of the respondents The Robinson 
Clay Product Co. of New York, a corporation; Russell L. Pinkley 
and Urban G. Weckesser, copartners doing business under the firm 
name and style of Empire Clay Products Co.; American Clay & 
Cement Corporation, a corporation; Nazareth L. Montalbine and 
George E. Hartman, copartners doing business under the firm name 
and style of Barnard Service & Supply Co.; Comac Builders’ Supply 
Corp., a corporation; Domine Builders Supply Co., Inc., a corpora- 
tion; John G. Bianchi, an individual doing business under the firm 
name and style of Flower City Builders’ Supply Co.; Goodstone 
Manufacturing Co., Inc., a corporation; H. D. Grey Corporation, a 
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corporation; Hutchison-Rathbun, Inc., a corporation; Keystone 
Builders Supply Co., Inc., a corporation; Mann Builders Supply Co., 
Inc., a corporation; Leslie E. Fields and Lena Matthews, copartners 
doing business under the firm name and style of Matthews & Fields; 
R. B. Mason, an individual doing business under the firm name and 
style of Russell B. Mason Co.; Ardean R. Miller, Inc., a corporation ; 
Monroe Block Co., Inc., a corporation; William Heydweiller, an in- 
dividual doing business under the firm name and style of Peoples 
Coal & Lumber Co.; George Rapp] and George Hoenig, copartners 
doing business under the firm name and style of Rapp] & Hoenig Co. ; 
Rochester Lime & Cement Corporation, a corporation; Rochester 
Lumber Co., a corporation; Schaeffer Brothers Builders Supply Co., 
Inc., a corporation; Stonewood Builders Supply, Inc., 2 cor- 
poration; Theodore H. Swan Brick & Tile Co., Inc., a corporation ; 
Van de Visse & Kildea Lumber Co., Inc., a corporation; Joseph L. 
Weckesser, an individual; Whitmore-Rauber & Vicinus, a corpora- 
tion; Sinamus & Beck, Inc., a corporation; Pittsford Lumber Co., 
Inc., a corporation; and Schreib & Watson, Inc., a corporation, and 
each of them as herein found are all to the prejudice of the public; 
have a dangerous tendency to and have actually hindered and pre- 
vented price competition between and among the respondents named 
in this paragraph in the sale of building materials, including vitrified 
pipe, in commerce within the intent and meaning of the Federal 
Trade Commission Act; have placed in the respondents named in this 
paragraph the power to control and enhance prices; have tended to 
create in the respondents named in this paragraph a monopoly in 
the sale of building materials, including vitrified pipe, in such com- 
merce; have unreasonably restrained such commerce in building ma- 
terials, including vitrified pipe, and constitute unfair methods of 
competition in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. J 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answers of 
respondents: The Robinson Clay Product Co. of New York; Russell 
L. Pinkley and Urban G. Weckesser, copartners doing business under 
the firm name and style of Empire Clay Products Co.; American Clay 
& Cement Corporation, a corporation; Nazareth L. Montalbine and 
George E. Hartman, copartners doing business under the firm name 
and style of Barnard Service & Supply Co.; Comac Builders’ Supply 
Corp., a corporation; Domine Builders Supply Co., Inc., a corpora- 
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tion; John G, Bianchi, an individual doing business under the firm 
name and style of Flower City Builders’ Supply Co.; Goodstone 
Manufacturing Co., Inc., a corporation; H. D. Grey Corporation, a 
corporation; Hutchison-Rathbun, Inc., a corporation; Keystone 
Builders Supply Co., Inc., a corporation; Mann Builders Supply Co., 
Inc., a corporation; Leslie E. Fields and Lena Matthews, copartners 
doing business under the firm name and style of Matthews & Fields; 
R. B. Mason, an individual doing business under the firm name and 
style of Russell B. Mason Co.; Ardean R. Miller, Inc., a corporation; 
Monroe Block Co., Inc., a corporation; William Heydweiller, an in- 
dividual doing business under the firm name and style of Peoples 
Coal & Lumber Co.; George Rapp] and George Hoenig, copartners 
doing business under the firm name and style of Rapp] & Hoenig Co.; 
Rochester Lime & Cement Corporation, a corporation; Rochester 
Lumber Co., a corporation; Schaeffer Brothers Builders Supply Co., 
Inc., a corporation; Stonewood Builders Supply, Inc., a corporation; 
Theodore H. Swan Brick & Tile Co., Inc., a corporation; Van de Visse 
& Kildea Lumber Co., Inc., a corporation; Joseph L. Weckesser, an 
individual; Whitmore-Rauber & Vicinus, a corporation; Sinamus & 
Beck, Inc., a corporation; Pittsford Lumber Co., Inc., a corporation ; 
and Schreib & Watson, Inc., a corporation, in which answers said 
respondents admit all the material allegations of fact set forth in 
said complaint and state that they waive all intervening procedure 
and further hearing as to said facts, and the Commission having 
made its findings as to the facts and conclusion that said respondents 
have violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents The Robinson Clay Product 
Co. of New York, a corporation; Russell L. Pinkley, and Urban G. 
Weckesser, copartners doing business under the firm name and style © 
of Empire Clay Products Co.; American Clay & Cement Corporation, 
a corporation; Nazareth L. Montalbine and George E. Hartman, co- 
partners doing business under the firm name and style of Barnard 
Service & Supply Co.; Comac Builders’ Supply Corp., a corporation ; 
Domine Builders Co., Inc., a corporation; John G. Bianchi, an in- 
dividual doing business under the firm name and style of Flower 
City Builders’ Supply Co.; Goodstone Manufacturing Co., Inc., a 
corporation; H. D. Grey Corporation, a corporation; Hutchison- 
Rathbun, Inc., a corporation; Keystone Builders Supply Co., Inc., a 
corporation; Mann Builders Supply Co., Inc., a corporation; Leslie 
E. Fields and Lena Matthews, copartners doing business under the 
firm name and style of Matthews & Fields; R. B. Mason, an indi- 
vidual doing business under the firm name and style of Russell B. 
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Mason Co.; Ardean R. Miller, Inc., a corporation; Monroe Block Co., 
Inc., a corporation; William Heydweiller, an individual doing busi- 
ness under the firm name and style of Peoples Coal & Lumber Co.; 
George Rappl and George Hoenig, copartners doing business under 
the firm name and style of Rapple & Hoenig Co.; Rochester 
Lime & Cement Corporation, a corporation; Rochester Lumber Co., 
a corporation; Schaeffer Brothers Builders Supply Co., Inc., a cor- 
poration ; Stonewood Builders Supply, Inc., a corporation; Theodore 
H. Swan Brick & Tile Co., Inc., a corporation; Van de Visse Kildea 
Lumber Co., Inc., a corporation; Joseph L. Weckesser, an individual; 
Whitmore-Rauber & Vicinus, a corporation; Sinamus & Beck, Inc., a 
corporation; Pittsford Lumber Co., Inc., a corporation; and Schreib 
& Watson, Inc., a corporation, their respective officers, representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale and distribution 
of building materials, including vitrified pipe, in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from entering into and carrying out any under- 
standing, agreement, combination or conspiracy between and among 
any two or more of said respondents, for the purpose or with the 
effect of restraining, restricting, or monopolizing, or eliminating com- 
petition in the sale in interstate commerce of building materials, 
including vitrified pipe, and as a part of such understanding, agree- 
ment, combination or conspiracy from doing any of the following 
acts or things: 

(a) Agreeing to fix and maintain and fixing and maintaining 
uniform or minimum delivered prices, terms, discounts, and condi- 
tions of sale. 

(6) Inducing or coercing members of the industry to raise ths 
prices quoted by them to the uniform or minimum delivered prices, 
terms, discounts, and conditions resulting from said understanding, 
igreement, combination, or conspiracy. 

(c) Holding meetings among themselves or with any organiza- 
tion or association created by them, or some of them, to devise 
methods of exerting influence, pressure, or other means of inducing 
or requiring dealers in building materials, including vitrified pipe, 
to fix, establish or maintain prices, or to fix, establish and publish 
prices for building materials, including vitrified pipe, or to abide 
by or adhere to any uniform price list resulting from said under- 
standing, agreement, combination, or conspiracy. 
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(d) Using and engaging in other cooperative acts and practices 
in promoting the establishment of and carrying out said understand- 
ing, agreement, combination, or conspiracy. 

It is further ordered, That this complaint be and is, hereby dis- 
missed as to the respondent Frank A. Seiser, deceased, an individual 
who formerly did business under the firm name and style of Acme 
Builders’ Supply Co., because of his death. 

It is further ordered, That this complaint be, and the same hereby 
is, dismissed as to respondent Britton Stone & Supply Corporation 
because of the change of name and ultimate bankruptcy of that 
concern. 

It is further ordered, That the case herein be, and the same hereby 
is, closed as to respondents The Robinson Clay Product Co., a cor- 
poration; Universal Sewer Pipe Corporation, a corporation; Roches- 
ter Builders Supply Association, an association of building supply 
dealers; Edwin C. Kaelber, individually and as secretary of the 
Rochester Builders Supply Association; Gaetano Della Pietra, an 
individual; and The Irondequoit Coal & Supply Co., a corporation, 
without prejudice to the right of the Commission to resume trial 
of this proceeding as to them should the facts warrant. 

It is further ordered, That all of the respondents hereinbefore 
ordered to cease and desist from the practices described herein shall, 
within 60 days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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In tHE MATTER OF 


NICK A. GEORGE, J. LAWRENCE WALKER AND T. KYLE 
WOODWARD TRADING AS WALKER & WOODWARD, 
WALKER & WOODWARD, INC., AND JOHN G. BROWN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4194. Complaint, July 24, 1940—Decision, Jan. 29, 1941 


Where an individual engaged in the compounding of his medicinal preparation 
designated “George’s Compound”; two individuals engaged, under agree- 
ment with former and prior to April 1939, in sale and distribution of said 
preparation; and corporation which they organized and of which they 
were president and vice president, and of which they were principal stock- 
holders, and practices and policies of which they formulated, directed, 
and controlled, engaged in such sale and distribution, thereafter; and 
fourth individual, likewise thus engaged, under direction of others herein- 
before referred to; in advertisements of said preparation which they 
disseminated and caused to be disseminated through the mails, and news- 
papers and periodicals, and by radio continuities, circulars, leaflets, and other 
advertising literature, and by various other means in commerce and otherwise, 
and acting in conjunction and cooperation with each other in carrying 
out acts and practices hereinafter alleged, and in sale of their said 
product as aforesaid to purchasers in various other States and in the 
District of Columbia— 

Represented that their said medicinal preparation constituted a cure or 
remedy, and a competent and effective treatment for numerous ailments, 
diseases, and conditions of the body; and including, among large number 
set forth, rheumatism, stomach trouble, colds and tonsillitis, general run- 
down condition, arthritis and neuritis, high blood pressure, streptococcus 
infection, paralytic strokes, constipation, trench mouth, female trouble, 
children’s diseases, low blood pressure, pneumonia; and for different forms 
of poisoning, including uremic, ptomaine, and black widow spider; and 
disorders due to menopause; and that said product possessed substantial 
therapeutic value in treatment of all ailments, diseases, and conditions 
of the body, except cancer and diabetes; 

Facts being it possessed no therapeutic properties in excess of affording < 
stimulus to gastric juices, mild stimulation to the appetite, and temporary 
and palliative relief for aches and pains; use thereof for rheumatism, 
colds, influenza, tonsillitis, arthritis, muscular aches and pains, sore throat, 
headache, fever, or backache resulted. only in temporary palliation of 
attendant pain or discomfort due to its analgesic properties, and it was 
not a cure or remedy nor adequate or competent treatment for any of 
Said conditions or ailments; use thereof for stomach trouble, sour stomach, 
gas on the stomach, bloated stomach, indigestion, or gastrie disturbances 
might be of benefit only when they were associated with insufficient flow 
of gastric juice, and it was not a cure or remedy nor an adequate and 
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competent treatment for any of said conditions or ailments; and possessed 
no beneficial therapeutic qualities whatsoever in the treatment of large 
number of ailments and conditions for which it was claimed to be effective, 
as aforesaid set forth, and including, among others, appendicitis, hemor- 
rhoids, general run-down condition, neuritis, lumbago, high blood pressure, 
mumps, kidney trouble, biliousness, nervousness, and children’s diseases, 
except to the extent above set forth; 

With effect of misleading and deceiving substantial portion of purchasing 
public into erroneous and mistaken belief that such statements and repre- 
sentations were true, and into purchase of substantial quantities of their 
said preparation: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Randolph W. Branch for the Commission. 
Mr. Fred W. Layman, of Casper, Wyo., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Nick A. George, 
an individual; J. Lawrence Walker and T. Kyle Woodward, in- 
dividually and trading as Walker & Woodward; Walker & Wood- 
ward, Inc., a corporation; and John G. Brown, an individual, 
hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracraru 1. Respondent, Nick A. George, has his office and prin- 
cipal place of business at Casper, Wyo., his mailing address being Post- 
office Box 271, Casper, Wyo. Respondents, J. Lawrence Walker 
and T. Kyle Woodward, trading as Walker & Woodward, have their 
office and principal place of business at 166 South Center Street, 
Casper, Wyo. Respondent, Walker & Woodward, Inc., is a corpora- 
tion organized under the laws of the State of Wyoming, with its 
office and principal place of business located at 166 South Center 
Street, Casper, Wyo. Respondent, John G. Brown, has his office 
and principal place of business at 166 South Center Street, Cas- 
per, Wyo. 

Par. 2. Respondent, Nick A. George, is now, and for more than 2 
years last past has been, engaged in the compounding and in the 
sale and distribution of a medicinal preparation designated “George’s 
Compound.” 
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Prior to April 1939 the respondents, J. Lawrence Walker and T. 
Kyle Woodward, under an agreement with the respondent, Nick A. 
George, and acting both individually and under the trade name of 
Walker & Woodward, were engaged in the sale and distribution of 
said medicinal preparation. 

In April 1939 the corporate respondent, Walker & Woodward, 
Inc., was organized by the respondents, J. Lawrence Walker and 
T. Kyle Woodward, who are respectively president and vice presi- 
dent of said corporation and the principal stockholders therein. 
Said individual respondents formulate, direct, and control the prac- 
tices and policies of said corporation. The corporate respondent 
is now, and since the date of its organization has been, engaged 
in the sale and distribution of said medicinal preparation. 

Respondent, John G. Brown, is likewise engaged in the sale and 
distribution of said medicinal preparation, operating under the di- 
rection of the other respondents named herein. 

All of the respondents have acted in conjunction and cooperation 
with each other in carrying out the acts and practices hereinafter 
alleged. 

Par. 3. In the course and conduct of their said business the re- 
spondents cause and have caused their said medicinal preparation, 
when sold, to be transported from their respective places of business 
in the State of Wyoming to the purchasers thereof located in vari- 
ous other States of the United States and in the District of Co- 
lumbia. Respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in their said product in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 4. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating and have 
caused and are now causing the dissemination of false advertise- 
ments concerning their said product, by the United States mails 
and by various other means in commerce, as commerce is defined 
in the Federal Trade Commission Act, for the purpose of inducing 
and which are likely to induce, directly or indirectly, the purchase 
of their said product; and respondents have also disseminated and 
are now disseminating and have caused and are now causing the 
dissemination of false advertisements concerning their said product 
by various means for the purpose of inducing and which are likely 
to induce, directly or indirectly, the purchase of their said product 
in commerce, as commerce is defined in the Federal Trade Commis- 
sion Act. 


rr 
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Through the use of various false, misleading, and deceptive state- 
ments and representations contained in said false advertisements, 
disseminated and caused to be disseminated as hereinabove set forth, 
by the United States mails, by advertisements in newspapers and 
periodicals, by radio continuities, and by circulars, leaflets, and 
other advertising literature, the respondents represent and have rep- 
resented that their said medicinal preparation is a cure or remedy 
and a competent and effective treatment for numerous ailments, 
diseases, and conditions of the human body, including rheumatism, 
stomach troubles, appendicitis, hemorrhoids, colds, influenza, ton- 
sillitis, general run-down condition, arthritis, neuritis, pleurisy, 
sciatica, muscular aches and pains, lumbago, sour stomach, high 
blood pressure, delayed menstruation, mumps, kidney trouble, gas 
on stomach, bloated stomach, sore throat, streptococcus infection, 
paralysis and paralytic stroke, constipation, indigestion, dizziness, 
headaches, diphtheria, coughs, laryngitis, trench mouth, swollen neck, 
fever, poor complexion, pimples, infantile paralysis, bladder trouble, 
biliousness, nervousness, female trouble, gastric disturbances, chil- 
dren’s diseases, ulcerated stomach, piles, backache, eczema, sinus 
trouble, hiccoughs, vomiting, prostate disorders, low blood pressure, 
bad breath, asthma, insomnia, pneumonia, uremic poisoning, tick 
fever, ptomaine poisoning, black widow spider poisoning, poor cir- 
culation, shortness of breath, bronchitis, ulcers, ulcerated mouth and 
teeth, yellow jaundice, and disorders due to the menopause. Re- 
spondents further represent that said preparation possesses sub- 
stantial therapeutic value in the treatment of all ailments, diseases, 
and conditions of the human body except cancer and diabetes. 

Par. 5. The foregoing representations are false, deceptive, and 
misleading. Said preparation is not a cure or remedy for, nor does 
it constitute a competent or effective treatment for, rheumatism, 
stomach troubles, appendicitis, hemorrhoids, colds, influenza, ton- 
sillitis, general run-down condition, arthritis, neuritis, pleurisy, 
sciatica, muscular aches or pains, lumbago, sour stomach, high blood 
pressure, delayed menstruation, mumps, kidney trouble, gas on 
stomach, bloated stomach, sore throat, streptococcus infection, 
paralysis or paralytic stroke, constipation, indigestion, dizziness, 
headaches, diphtheria, coughs, laryngitis, trench mouth, swollen neck, 
fever, poor ‘complexion, pimples, infantile paralysis, bladder 
trouble, biliousness, nervousness, female trouble, gastric disturbances, 
children’s diseases, ulcerated stomach, piles, backache, eczema, sinus 
trouble, hiccoughs, vomiting, prostate disorders, low blood pres- 
sure, bad breath, asthma, insomnia, pneumonia, uremic poisoning, 


568 FEDERAL TRADE COMMISSION DECISIONS 
Findings 32 F. T. C. 


tick fever, ptomaine poisoning, black widow spider poisoning, poor 
circulation, shortness of breath, bronchitis, ulcers, ulcerated mouth 
or teeth, yellow jaundice, or disorders due to the menopause. In 
truth and in fact, respondents’ preparation possesses no therapeutic 
value in the treatment of any ailment, disease, or condition of the 
human body, in excess of such slight temporary and palliative relief 
for minor aches and pains as may be afforded by the analgesic 
properties of said preparation. 

Par. 6. The use by the respondents of the foregoing false, decep- 
tive, and misleading statements and representations with respect to 
their said preparation, disseminated as aforesaid, has the tendency 
and capacity to and does mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such false statements and representations are true and into the pur- 
chase of substantial quantities of respondents’ preparation. 

Par. 7. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission <Act. 


Report, Frnprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 24th day of July 1940, issued 
and subsequently served its complaint in this proceeding upon said re- 
spondents, Nick A. George, J. Lawrence Walker, T. Kyle Woodward, 
Walker & Woodward, Inc., a corporation, and John G. Brown, charg- 
ing them with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of said act. On August 15, 
1940, respondents filed their answer in this proceeding. Thereafter 
a stipulation was entered into whereby it was stipulated and agreed 
that a statement of facts signed and executed by the respondents and 
W. T. Kelley, chief counsel for the Federal Trade Commission, sub- 
ject to the approval of the Commission, may be taken as the facts in 
this proceeding and in lieu of testimony in support of the charges 
stated in the complaint, or in opposition thereto, and that said Com- 
mission may proceed upon said statement of facts to make its report, 
stating its findings as to the facts and its conclusion based thereon and 
enter its order disposing of the proceeding without the presentation 
of argument or the filing of briefs. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on said 
complaint, answer, and stipulation, said stipulation having been ap- 
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proved, accepted, and filed; and the Commission having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrapH 1. Respondent, Nick A. George, has his office and prin- 
cipal place of business at Casper, Wyo., his mailing address being 
Post Office Box 271, Casper, Wyo. Respondents, J. Lawrence Walker 
and 'T. Kyle Woodward, trading as Walker & Woodward, have their 
office and principal place of business at 166 South Center Street, 
Casper, Wyo. Respondent, Walker & Woodward, Inc., is a corpora- 
tion organized under the laws of the State of Wyoming, with its 
office and principal place of business located at 166 South Center 
Street, Casper, Wyo. Respondent, John G. Brown, has his office and 
principal place of business at 166 South Center Street, Casper, Wyo. 

Par. 2. Respondent, Nick A. George, is now, and for more than 2 
years last past has been, engaged in the compounding and in the 
sale and distribution of a medicinal preparation designated “George’s 
Compound.” 

Prior to April 1939 the respondents, J. Lawrence Walker and T. 
Kyle Woodward, under an agreement with the respondent, Nick A. 
George, and acting both individually and under the trade name of 
Walker & Woodward, were engaged in the sale and distribution of 
said medicinal preparation. 

In April 1939, the corporate respondent, Walker & Woodward, Inc., 
was organized by the respondents, J. Lawrence Walker and T. Kyle 
Woodward, who are respectively president and vice president of said 
corporation and the principal stockholders therein. Said individual 
respondents formulate, direct, and control the practices and policies 
of said corporation. The corporate respondent is now, and since the 
date of its organization has been, engaged in the sale and distribution 
of said medicinal preparation. 

Respondent, John G. Brown, is likewise engaged in the sale and 
distribution of said medicinal preparation, operating under the direc- 
tion of the other respondents named herein. 

All of the respondents have acted in conjunction and cooperation 
with each other in carrying out the acts and practices hereinafter 
alleged. 

Par. 3. In the course and conduct of their said business the re- 
spondents cause and have caused their said medicinal preparation, 
when sold, to be transported from their respective places of business 
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in the State of Wyoming to the purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in their said product in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 4. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating and have 
caused and are now causing the dissemination of advertisements con- 
cerning their said product, by the United States mails and by various 
cther means in commerce, as commerce is defined in the Federal 
Trade Commission Act, for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of their said 
product; and respondents have also disseminated and are now dis- 
seminating and have caused and are now causing the dissemination 
of advertisements concerning their said product by various means for 
the purpose of inducing and which are likely to induce, directly or in- 
directly, the purchase of their said product in commerce, as commerce 
is defined in the Federal Trade Commission Act. 

Through the use of various statements and representations con- 
tained in said advertisements, disseminated and caused to be dissemi- 
nated as hereinabove set forth, by the United States mails, by adver- 
tisements in newspapers and periodicals, by radio continuities, and by 
circulars, leaflets, and other advertising literature, the respondents 
represent and have represented that their said medicinal preparation 
is a cure or remedy and a competent and effective treatment for nu- 
merous ailments, diseases, and conditions of the human body, including 
rheumatism, stomach troubles, appendicitis, hemorrhoids, colds, in- 
fluenza, tonsillitis, general run-down condition, arthritis, neuritis, 
pleurisy, sciatica, muscular aches and pains, lumbago, sour stomach, 
high blood pressure, delayed menstruation, mumps, kidney trouble, gas 
on stomach, bloated stomach, sore throat, streptococcus infection, 
paralysis and paralytic stroke, constipation, indigestion, dizziness, 
headaches, diphtheria, coughs, laryngitis, trench mouth, swollen neck, 
fever, poor complexion, pimples, infantile paralysis, bladder trouble, 
biliousness, nervousness, female trouble, gastric disturbances, chil- 
dren’s diseases, ulcerated stomach, piles, backache, eczema, sinus 
trouble, hiccoughs, vomiting, prostate disorders, low blood pressure, 
bad breath, asthma, insomnia, pneumonia, uremic poisoning, tick 
fever, ptomaine poisoning, black widow spider poisoning, poor cir- 
culation, shortness of breath, bronchitis, ulcers, ulcerated mouth and 
teeth, yellow jaundice, and disorders due to the menopause. Re- 
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spondents further represent that said preparation possesses substantial 
therapeutic value in the treatment of all ailments, diseases, and condi- 
tions of the human body except cancer and diabetes. 

Par. 5. The foregoing representations are deceptive and misleading. 
In truth and in fact respondents’ preparation possesses no therapeutic 
properties in excess of affording a stimulus to the flow of gastric juice, 
a mild stimulation to the appetite, and a temporary and palliative 
relief for aches and pains. It possesses no beneficial therapeutic qual- 
ities whatsoever in the treatment or relief of appendicitis, hemorrhoids, 
general run-down condition, neuritis, pleurisy, sciatica, lumbago, high 
blood pressure, delayed menstruation, mumps, kidney trouble, strepto- 
coccus infection, paralysis, paralytic stroke, dizziness, diphtheria, 
coughs, laryngitis, trench mouth, swollen neck, biliousness, nervousness, 
female trouble, children’s diseases (except to the extent set forth in the 
following subparagraphs), ulcerated stomach, eczema, sinus trouble, 
hiccoughs, vomiting, prostate disorders, low blood pressure, bad breath, 
asthma, insomnia, pneumonia, uremic poisoning, tick fever, ptomaine 
poisoning, black widow spider poisoning, poor circulation, shortness 
of breath, bronchitis, ulcers, ulcerated mouth or teeth, yellow jaundice, 
or disorders due to the menopause. 

The use of said preparation for rheumatism, colds, influenza, ton- 
sillitis, arthritis, muscular aches and pains, sore throat, headache, fever, 
or backache results only in a temporary palliation of the attendant 
pain or discomfort due to its analgesic properties, and it is not a cure 
or remedy nor an adequate or competent treatment for any of the said 
conditions or ailments. 

The use of said preparation for stomach trouble, sour stomach, gas on 
the stomach, bloated stomach, indigestion, or gastric disturbances 
may be of benefit only when they are associated with an insufficient 
flow of gastric juice, and it is not a cure or remedy nor an adequate 
and competent treatment for any of the said conditions or ailments. 

Par. 6. The use by the respondents of the foregoing deceptive and 
misleading statements and representations with respect to their said 
preparation, disseminated as aforesaid, has the tendency and capacity 
to and does mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous and mistaken belief that such statements 
and representations are true and into the purchase of substantial 
quantities of respondents’ preparation. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public, and constitute unfair 


572 FEDERAL TRADE COMMISSION DECISIONS 
Order S2 Re TsO; 


and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ents, and a stipulation as to the facts entered into between the respond- 
ents herein and W. T. Kelley, Chief Counsel for the Commission, which 
provides, among other things, that without further evidence or other 
intervening procedure the Commission may issue and serve upon the 
respondents herein findings as to the facts and conclusion based thereon 
and an order disposing of the proceeding, and the Commission having 
made its findings as to the facts and its conclusion that said respondents 
have violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Walker and Woodward, Inc., a 
corporation, its officers, and J. Lawrence Walker and T. Kyle Wood- 
ward, individually and trading as Walker and Woodward, or trading 
under any other name, and Nick A. George and John G. Brown, and 
respondents’ represetatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, or distribution of respondents’ medicinal preparation designated 
“George’s Compound” or any other medicinal preparation of substan- 
tially similar composition or possessing substantially similar proper- 
ties, whether sold under the same name or under any other name, do 
forthwith cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, as 
commerce is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or through inference, (a) that said 
preparation constitutes a cure or remedy for, or possesses any thera- 
peutic value in the treatment of, appendicitis, hemorrhoids, general run- 
down condition, neuritis, pleurisy, sciatica, lumbago, high blood pres- 
sure, delayed menstruation, mumps, kidney trouble, streptococcus in- 
fection, paralysis, paralytic stroke, dizziness, diphtheria, coughs, laryn- 
gitis, trench mouth, swollen neck, biliousness, nervousness, female 
trouble, children’s diseases (except to the extent hereinafter set forth), 
ulcerated stomach, eczema, sinus trouble, hiccoughs, vomiting, prostate 
disorders, low blood pressure, bad breath, asthma, insomnia, pneu- 
monia, uremic poisoning, tick fever, ptomaine poisoning, black widow 
spider poisoning, poor circulation, shortness of breath, bronchitis, 
ulcers, ulcerated mouth or teeth, yellow jaundice or disorders due to the 


menopause; (0) that said preparation is a cure or remedy for rheuma- 
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tism, colds, influenza, tonsillitis, arthritis, muscular aches or pains, sore 
throat, headache, fever, or backache, or that said preparation possesses 
any therapeutic value in the treatment of any of said ailments and con- 
ditions, in excess of affording temporary relief from the pain or dis- 
comfort attendant thereto; (c) that said preparation is a cure or 
remedy for stomach trouble, sour stomach, gas on the stomach, bloated 
stomach, indigestion or gastric disturbances, or that said preparation 
possesses any therapeutic value in the treatment of any of said condi- 
tions, in excess of affording a stimulus to the flow of gastric juice in 
those cases in which said conditions are associated with an insufficient 
flow of gastric juice; (d) that said preparation possesses any therapeu- 
tic value in the treatment of any ailment, disease, or condition of the 
human body, in excess of affording a stimulus to the flow of gastric 
juice, a mild stimulus to the appetite, and a temporary and palliative 
relief from aches and pains. 

2. Disseminating or causing to be disseminated any advertisement by 
any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as commerce is defined 
in the Federal Trade Commission Act, of said preparation, which 
advertisement contains any of the representations prohibited in para- 
graph 1 hereof. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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J. HERBERT BLACKHURST, DOING BUSINESS AS 
UNIVERSITY PRESS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4375. Complaint, Nov. 13, 1940—Decision, Jan. 29, 1941 


Where an individual engaged, under trade name “University Press,” in sale 
of books and other printed matter used in classroom instruction, to pur- 
chasers in various other States and in the District of Columbia— 

Represented, directly or by inference, through use of words “University Press” 
in trade name under which he conducted his business and which he fea- 
tured on printed matter above referred to, and on stationery and other 
advertising matter disseminated among prospective customers in various 
States and in said District, that his business was owned, conducted, or 
supervised by a university or other institution of higher learning, facts 
being it was not thus owned, controlled, or supervised ; 

With tendency and capacity, through use of word “University” by said indi- 
vidual as part of his trade name, to mislead and deceive members of 
purchasing public situated in the various States and in said District into 
mistaken and erroneous belief that his business was owned, conducted, or 
supervised by a university or other institution of higher learning, and to 
cause them, as result of such erroneous belief, engendered as above set 
forth, to purchase his said products: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. L. FE. Creel, Jr., for the Commission. 
Mr. Scott Rowley, of Des Moines, Iowa, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that J. Herbert Black- 
hurst, an individual, trading and doing business under the name 
University Press, hereinafter referred to as respondent, has vio- 
lated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the publio 
interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrary 1. Respondent, J. Herbert Blackhurst, is an individual 
trading and doing business under the name University Press. His 
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principal office and place of business are at Des Moines, Iowa. 
Respondent is now, and for more than 1 year last past has been, 
engaged in the sale of books and other printed matter used in 
classroom instruction. 

In the course and conduct of his business, respondent causes said 
printed matter, when sold, to be transported from his place of busi- 
ness in the State of Iowa to purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said printed matter in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course of the operation of his business as afore- 
said, respondent has used the words “University Press” as and for 
the trade name under which he has conducted his business. He has 
featured this trade name on said printed matter, and on stationery 
and other advertising matter which have been disseminated among 
prospective customers located in various States of the United States. 
and in the District of Columbia. 

By means of the use of the word “University” in his said trade 
name, the respondent represents that his business is owned, con- 
ducted, or supervised by a university or other institution of learn- 
ing. By means of the use of the word “Press” in his said trade 
name, respondent represents that he owns, operates, or controls a 
printing establishment wherein the printed matter he sells is printed. 

Par. 3. In truth and in fact, the respondent’s business is not 
owned, controlled, or supervised by any university or institution of 
learning. Respondent does not own, operate, or control a printing 
press or printing establishment. The printed matter which he offers 
for sale is printed for him under contract by a printing establish- 
ment which he does not own, operate, or control. 

Par. 4. The use by respondent of the aforesaid false, misleading, 
and deceptive trade name has the tendency and capacity to, and 
does, mislead and deceive members of the purchasing public situated 
in the various States of the United States and in the District of 
Columbia into the mistaken and erroneous belief that his trade 
name truthfully describes his business. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 
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Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 13th day of November 1940, 
issued and subsequently served its complaint in this proceeding upon 
said respondent, J. Herbert Blackhurst, an individual trading and 
doing business under the name University Press, charging him with 
the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. On December 3, 1940, the 
respondent filed his answer in this proceeding. Thereafter a stipu- 
lation was entered into whereby it was stipulated and agreed that a 
statement of facts signed and executed by the respondent, J. Herbert 
Blackhurst, and W. T. Kelley, chief counsel for the Federal Trade 
Commission, subject to the approval of the Commission, may be taken 
as the facts in this proceeding and in lieu of testimony in support of 
the charges stated in the complaint, or in opposition thereto, and 
that the said Commission may proceed upon said statement of facts 
to make its report, stating its findings as to the facts and its conclusion 
based thereon and enter its order disposing of the proceeding without 
the presentation of argument or the filing of briefs. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion on said complaint, answer, and stipulation; said stipulation 
having been approved, accepted, and filed, and the Commission hav- 
ing duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, J. Herbert Blackhurst, is an individual, 
formerly trading and doing business under the name University 
Press. His principal office and place of business are located in the 
city of Des Moines, State of Iowa. Respondent is now and has been 
since October 31, 1940, operating by means of a corporation desig- 
nated Blackhurst Book Sales, Inc., an Iowa corporation. Respondent 
is now and for more than 1 year last past has been engaged in the 
sale of books and other printed matter used in classroom instruction. 

In the course and conduct of his business respondent has caused 
said books and printed matter when sold to be transported from his 
place of business in the State of Iowa to purchasers thereof located in 
various other States of the United States and in the District of 
Columbia. Respondent at all times mentioned herein has main- 
tained a course of trade in said printed matter in commerce among 
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and between the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course of the operation of his business as aforesaid, 
respondent has used the words “University Press” as and for the trade 
name under which he has conducted his business. He has featured 
this trade name on said printed matter and on stationery and other 
advertising matter which has been disseminated among prospective 
customers located in various States of the United States and in the 
District of Columbia. The trade name University Press was used 
by respondent up to and including October 81, 1940, but was dis- 
continued on that date. 

By means of the use of the word “University” in his said trade name 
the respondent represented directly or by inference that his business 
was owned, conducted, or supervised by a university or other insti- 
tution of higher learning. 

Par. 38. In truth and in fact, the respondent’s business was not 
owned, controlled, or supervised by any university or institution 
of learning. 

Par. 4. The use by respondent of the word “University” as part 
of his trade name had the tendency and capacity to mislead and 
deceive members of the purchasing public situated in the various 
States of the United States and in the District of Columbia into the 
mistaken and erroneous belief that respondent’s business was owned, 
conducted, or supervised by a university or other institution of higher 
learning, and to cause them to purchase respondent’s products as a 
result of such erroneous belief engendered as above set forth. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal 'Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, and a stipulation as to the facts entered into between the respond- 
ent herein and W. T. Kelley, Chief Counsel for the Commission, 
which provides, among other things, that without further evidence or 
other intervening procedure the Commission may issue and serve 
upon the respondent herein findings as to the facts and conclusion 
based thereon and an order disposing of the proceeding, and the 
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Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, J. Herbert Blackhurst, his rep- 
resentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, or dis- 
tribution of classroom books or other printed matter in commerce, as 
commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Representing in any manner or by any means that his business 
is owned, conducted, or supervised by a university or other institution 
of higher learning; 

2. Using the word “University,” or any other word or words of 
similar import and meaning, as part of any trade or corporate name 
under which said products are sold. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 
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SHAPIRO FELT RUG COMPANY, TRADING UNDER ITS 
OWN NAME AND ALSO AS ESTA HAT COMPANY, AND 
WM. SHAPIRO, MORRIS SHAPIRO AND SARAH SHA- 
PIRO, INDIVIDUALLY AND AS OFFICERS OF SHAPIRO 
FELT RUG COMPANY? 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 2647. Complaint, Aug. 16, 1939’—Decision, Jan. 30, 1941 


Where a corporation and three individuals, who were general officers thereof, 
and one of whom, as vice president and treasurer, managed, controlled, 
and dominated its corporate affairs and activities with respect to unfair and 
deceptive acts and practices below set forth, engaged in manufacture 
of novelty hats and caps from old, worn, and previously used felt hat 
bodies purchased by them, through cleaning, steaming, ironing, and shaping, 
and then fitting with new trimmings, sweat bands, and size labels, such 
bodies— 

Sold, to retailers and to jobbers and wholesalers, by whose retailer vendees 
they were sold to purchasing public, their said products which, after be- 
ing thus processed and treated, had appearance of new noyelty hats and 
caps made from felts and other materials which had never been worn 
or used, with no label, marking, or designation stamped thereon to in- 
dicate to purchasing public that said hats and caps were in fact made 
from old, worn, and previously used hat bodies which had been cleaned 
and renovated by them, and which, sold and resold as aforesaid, were sold 
to purchasing public by retail dealers therein without disclosing facts afore- 
said, and under such circumstances as to indicate that they were in fact 
new hats and caps, and failed, through use of phrase “Made Over” stamped 
or embossed on their products, to disclose to members of purchasing 
public that said products were made as aforesaid from old, worn, and 
previously used, rather than from shop-worn, hats, or new material never 
used or worn, as made by manufacturers from new, but shop-worn, dis- 
eolored, or otherwise unsalable, hats, or those-marked or defaced, with 
much same process employed in manufacture of such products from old, 
worn and previously used hat bodies; 

With effect of misleading and deceiving substantial number of wholesalers, job- 
bers, retailers, and members of purchasing public into erroneous and mis- 
taken belief that said products were made from new and unused ma- 
terials or from new, but shop-worn, hat bodies which had never been worn 
or used, and into purchase, because of erroneous and mistaken belief 
aforesaid, of substantial number of such hats and caps, nature of which, 


1 Consent order originally entered in this matter on January 3, 1936, and reported in 
21 F. T. C. 741 was set aside by Commission order on August 16, 1939, 29 F, T. C. 1422. 
2 Amended and supplemental. 
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as made from materials which were not new, would not be disclosed by 
hat purchaser’s casual examination : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public, and constituted unfair and deceptive acts 
and practices in commerce. 


Before Mr. Robert S. Hall, trial examiner. 


Mr. Robert Mathis, Jr. for the Commission. 
Mr. Benjamin Arons, of Newark, N. J., for respondents. 


AMENDED AND SUPPLEMENTAL CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Shapiro Felt Rug 


Co., a corporation, trading under its own name and also trading as - 


Esta Hat Co., and Wm. Shapiro, Morris Shapiro, and Sarah Shapiro, 
individually and as officers of Shapiro Felt Rug Co., hereinafter re- 
ferred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its amended and 
supplemental complaint, stating its charges in that respect as follows: 

ParacrapPyH 1. Respondent, Shapiro Felt Rug Co., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New Jersey, with its principal office and place of 
business in the city of Newark, in said State. The officers of said 
corporation are respondents, Wm. Shapiro, president, Morris Shapiro, 
vice president and treasurer, and Sarah Shapiro, secretary, and as 
such manage, control and dominate its corporate affairs and activities 
as to the acts and practices herein alleged. Said respondents Shapiro 
Felt Rug Co., trading under its own name and also trading as Esta 
Hat Co., and Wm. Shapiro, Morris Shapiro, and Sarah Shapiro, 
individually and as officers of Shapiro Felt Rug Co., are now, and for 
more than 1 year last past have been, engaged in the business of man- 
ufacturing hats and caps from old, worn, and previously used hats, 
and other used materials, and of selling the same to retailers, jobbers, 
and wholesale dealers in various States of the United States and in 
the District of Columbia. All of said respondents have their office 
and principal place of business in the city of Newark, State of New 
Jersey. Respondents cause, and at all times mentioned herein 
have caused, such hats and caps to be transported from their place of 
business in the city of Newark and State of New Jersey to the afore- 
said purchasers thereof at their respective points of location in 
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various States of the United States other than the State of New 
Jersey, and in the District of Columbia. 

Par. 2. In the course and conduct of said business, as described in 
paragraph 1 hereof, the respondents buy old, worn, and previously 
used felt hats. The old, worn, and previously used felt hat bodies are 
cleaned, steamed, ironed, and shaped by respondents and then fitted 
with new trimmings, sweat bands, size labels, and sold by respondents 
to retailers, jobbers, and wholesale dealers who in turn sell such prod- 
ucts to the purchasing public. 

Par. 8. The aforesaid old, worn, and previously used hat bodies, 
after having been manufactured by respondents into hats or caps 
and, in some instances, fitted with new trimmings, sweat bands and 
size labels, as described in paragraph 2 hereof, have the appearance 
of new hats and caps, manufactured from felts and other materials 
which have never been worn or used, and said hats and caps are sold 
by respondents to retailers, and to jobbers and wholesale dealers, with- 
out any label, marking or designation stamped thereon to indicate 
to the purchasing public that said hats and caps are in fact manu- 
factured from old, worn, and previously used hat bodies which have 
been cleaned and renovated by respondents. Said hats and caps 
are sold to jobbers and wholesale dealers and are resold by said jobbers 
and wholesale dealers to retail dealers who sell them to the purchasing 
public without disclosing the fact that said hats and caps are manu- 
factured from hat bodies and other materials which have been 
previously worn and then cleaned and renovated and under such 
circumstances as to indicate that they are in fact new hats and caps. 

In the course and operation of their business, respondents use vari- 
ous words and names in designating said products. Respondents 
cause said words and names to be embossed or stamped on sweat 
bands which are attached to said hats or caps. Immediately under 
said words and names used by respondent in designating said hats 
and caps respondents have caused to be stamped or embossed the 
words “made over” and in some instances respondents have caused the 
words “made over” to be stamped on the size labels which are affixed 
to the sweat bands in said hats and caps. 

It is the practice of various manufacturers of hats and caps to man- 
ufacture hats and caps from previously used hat bodies, and from 
new hat bodies obtained from new but shopworn hats as well as from 
newly manufactured materials. Shopworn hats are new hats which 
have been reclaimed from merchant’s shelves by said hat and cap man- 
ufacturers and which have never been worn or used. 
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Said shopworn hats are cleaned, steamed, and renovated by such 
hat and cap manufacturers in the same manner as hats and caps made 
from old, worn, and previously used hat bodies. 

By the use of the words “made over” in the manner aforesaid 
and the failure to use words or wording clearly indicating that the 
said hats and caps are made from old, worn, and previously used hat 
bodies, respondents fail to disclose to purchasers that said hats and 
caps are made from old, worn, and previously used hat bodies, as 
distinguished from hats and caps made from shopworn hat bodies 
or newly manufactured felts which have never been worn or used. 

Par. 4. The use by respondents of the acts and practices, above 
set forth, has the tendency and capacity to, and does, mislead and 
deceive a substantial number of wholesale dealers, jobbers, retail 
dealers, and members of the purchasing public into the erroneous 
and mistaken beliefs that the said hats and caps are manufactured 
from new and unused materials or made from new but shopworn 
hat bodies which have never been worn or used and into the pur- 
chase of a substantial number of such hats and caps because of such 
erroneous and mistaken beliefs. 

Par. 5. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 16, 1939, issued and sub- 
sequently served its amended and supplemental complaint in this 
proceeding upon the respondents Shapiro Felt Rug Co., a corpora- 
tion, trading under its own name and also trading as Esta Hat Co., 
and Wm. Shapiro, Morris Shapiro, and Sarah Shapiro, individually 
and as officers of Shapiro Felt Rug Co., charging them with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of an answer which admitted all the material allega- 
tions of the complaint by Morris Shapiro, individually and as an 
officer and director of Shapiro Felt Rug Co., a corporation, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by Robert Mathis, Jr., attorney for the Commission, 
and in opposition to the allegations of the complaint by Benjamin 
Arons, attorney for the respondents William Shapiro and Sarah 
Shapiro, individually and as officers of Shapiro Felt Rug Co., a 
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corporation, before Robert S. Hall, an examiner of the Commission 
theretofore duly designated by it, and said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint, testimony and other evidence 
and brief in support of the complaint (respondents not having filed 
a brief) and the oral argument of counsel aforesaid; and the Com- 
mission having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Shapiro Felt Rug Co., is a corporation 
organized, existing, and doing business under and by virtue of the laws 
of the State of New Jersey, with its principal office and place of busi- 
ness in the city of Newark, in said State. The officers of the corpora- 
tion are respondents, Wm. Shapiro, president; Morris Shapiro, vice 
president and treasurer; and Sarah Shapiro, secretary; Morris Sha- 
piro as vice president and treasurer, manages, controls, and dominates 
the corporate affairs and activities of the respondent corporation with 
respect to the unfair and deceptive acts and practices set forth herein. 
Respondents, Shapiro Felt Rug Co., trading under its own name and 
also trading as Esta Hat Co., and Wm. Shapiro, Morris Shapiro, and 
Sarah Shapiro, individually and as officers of Shapiro Felt Rug Co. 
_ are now, and for more than 1 year last past have been, engaged in 
the business of manufacturing novelty hats and caps from old, worn, 
and previously used hats, and of selling the same to retailers, jobbers, 
and wholesale dealers in various States of the United States and in 
the District of Columbia. All of the respondents have their office 
and principal place of business in the city of Newark, State of New 
Jersey. Respondents cause, and at all times mentioned herein have 
caused, such hats and caps, when sold, to be transported from their place 
of business in the city of Newark and State of New Jersey to pur- 
chasers thereof at their respective points of location in various States 
of the United States other than the State of New Jersey, and in the 
District of Columbia. 

Par. 2. In the course and conduct of said business as described 
herein, the respondents buy old, worn, and previously used felt hat 
bodies which are cleaned, steamed, ironed, and shaped by respondents 
into novelty hats and caps and then fitted with new trimmings, sweat 
bands, size labels, and sold by respondents to retailers, jobbers, and 
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wholesale dealers who in turn sell such products to the purchasing 
public. 

Par. 3. The Commission finds that these old, worn, and previously 
used hat bodies, after having been manufactured by respondents into 
novelty hats or caps and, in some instances, fitted with new trimmings, 
sweat bands, and size labels, as described herein, have the appearance 
of new novelty hats and caps, manufactured from felts and other ma- 
terials which have never been worn or used. Said products are sold 
by respondents to retailers, and to jobbers and wholesale dealers, with- 
out any label, marking or designation stamped thereon to indicate 
to the purchasing public that said hats and caps are in fact manu- 
factured from old, worn, and previously used hat bodies which have 
been cleaned and renovated by respondents. Said hats and caps are 
sold to jobbers and wholesale dealers and are resold by said jobbers 
and wholesale dealers to retail dealers who sell them to the purchasing 
public without disclosing the fact that said hats and caps are manu- 
factured from hat bodies and other materials which have been previ- 
ously worn and then cleaned and renovated and under such circum- 
stances as to indicate that they are in fact new hats and caps. 

Par. 4. The Commission further finds that the practice of respond- 
ents in stamping or embossing their products with the words “made 
over” fails to disclose to members of the purchasing public that said 
hats and caps are manufactured from old, worn, and previously used 
hat bodies rather than from shopworn hats or from new material which 
has never been used or worn. The casual examination such as a pur- 
chaser makes when buying a hat or cap does not disclose to such 
purchaser that respondents’ products are made from materials which 
are not new. 

Shopworn hats are new hats which are discolored or which have been 
used in window displays to the extent that they are not in salable 
condition or which have marks or defacements thereon. Shopworn 
hats are cleaned and renovated in much the same manner as old, worn, 
and previously used hat bodies. It is the practice of various manu- 
facturers of hats to manufacture hats from previously used hat bodies 
and from new hat bodies obtained from new but shopworn hats as 
well as from newly manufactured materials. 

Par. 5. The Commission further finds that the use by respondents 
of the acts and practices above set forth has the tendency and capacity 
to, and does, mislead and deceive a substantial number of wholesale 
dealers, jobbers, retail dealers, and members of the purchasing public 
into the erroneous and mistaken beliefs that the said novelty hats and 
caps are manufactured from new and unused materials or made from 
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new but shopworn hat bodies which have never been worn or used 
and into the purchase of a substantial number of such hats and caps 
because of such erroneous and mistaken, beliefs. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein 
found, are all to the prejudice of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended and supplemental complaint of the Commis- 
sion, the answer of respondent, Morris Shapiro, individually and as 
an officer and director of Shapiro Felt Rug Co., a corporation, which 
admits the material allegations of the complaint, testimony, and other 
evidence taken before Robert S. Hall, an examiner of the Commission 
theretofore duly designated by it, in support of the allegations of said 
complaint and in opposition thereto, brief of the Commission, re- 
spondents not having filed brief, and oral argument by Robert 
Mathis, Jr., counsel for the Commission and by Benjamin Arons, 
counsel for the respondents, and the Commission having made its 
findings as to the facts and its conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Shapiro Felt Rug Co., a corpo- 
ration trading under its own name and also trading as Esta Hat Co., 
its officers, representatives, agents, and employees, and respondents, 
~ Wm. Shapiro, Morris Shapiro, and Sarah Shapiro, individually and 
as officers of Shapiro Felt Rug Co., their representatives, agents, and 
employees, directly or through any corporate or other device in con- 
nection with the offering for sale, sale, and distribution of hats and 
caps in commerce, as commerce is defined in the Federal Trade Com- 
- mission Act do forthwith cease and desist from : 

1. Representing that hats or caps composed in whole or in part of 
used or second-hand materials are new or are composed of new ma- 
terials by failure to stamp on the sweat bands thereof in conspicuous 
and legible terms which cannot be removed or obliterated without 
mutilating the sweat bands, a statement that said products are com- 
posed of second-hand or used materials, provided that if sweat bands 
are not affixed to such hats or caps, then such stamping must appear 
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on the body of such hats or caps in conspicuous and legible terms 
- which cannot be removed or obliterated without mutilating said bodies. 

2. Representing in any manner that hats or caps made in whole 
or in part from old, used, or second-hand materials are new or are 
composed of new materials. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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NATIONAL STANDARD PARTS ASSOCIATION, MOTOR & 
EQUIPMENT WHOLESALE ASSOCIATION, AUTOMO- 
TIVE TRADES ASSOCIATION OF GREATER KANSAS 
CITY, MISSISSIPPI VALLEY AUTOMOTIVE JOBBERS 
ASSOCIATION, AND SOUTHWESTERN JOBBERS ASSO- 
CIATION, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2942. Complaint, Oct. 14, 1936—Decision, Jan. 31, 1941 


Where a voluntary unincorporated trade association engaged as National 
Standard Parts Association in activities below set forth, and members of 
which were manufacturers and jobbers of automobile parts and accessories, 
and business of which members constituted substantial volume of that in 
the fields concerned in the United States, and which (1) provided that its 
constitution, bylaws, and amendments thereof should be deemed a contract 
with it and among its members for the benefit of each and all, to which 
each member agreed to adhere; (2) fixed definite jobber membership quali- 
fications with respect to operation of regularly established place of business, 
with stock sufficient to supply demands of trade, and including not less 
than 12 major lines purchased on regular distributor’s basis direct from 
manufacturer, and similar manufacturer membership qualifications under 
which, among other things, a person must operate own factory and market 
product, other than to car manufacturers, “at wholesale only and to legiti- 
mate wholesalers,” and (3) vested complete supervision of its affairs, be- 
tween meetings of board of directors and subject at all times to its control, 
in executive vice president, and important trade ethics committee, to which, 
entrusted with handling “the dangerous subjects covered by trade ethics, 
complaints from members, etc., in exceedingly confidential manner,” and 
eharged with inviting “the filing of complaints of one member against 
another for violation of our code of ethics,” were referred, with copies to 
said vice president, such complaints, as aforesaid, including those by jobber 
members “reporting demoralizing resale schedules by chain stores and mail 
order houses,” ete., complaints against manufacturers charging sales to 
concerns who were not considered legitimate jobbers, or to jobbers who 
refused to maintain resale prices suggested by association’s manufacturing 
members ; 

Acting through its officers, directors, and agents, and, more particularly, said 
executive. vice president and the jobber member chairman of its trade 
ethics committee, who contacted by mail and in person parties complained 
against, promoted organization of local jobber groups, and maintenance 
of contact therewith, assumed initiative in eliminating and correcting diffi- 
culties due to price-cutting or price differences as respects action of manu- 
facturer or jobber members, made use of persuasion, along with statement 
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of association and member position and policy, directed to correction of 
dissension or difficulties over price-cutting sales to machine shops or others 
considered not entitled to receive prices quoted, emphasized benefits of 
“stabilization, standardization, and increased profits,’ and arranged meet- 
ings for reconciling differences and bringing about harmonious action with 
reference to subjects and objects indicated, and generally made use of their 
good offices and those of association, and influence thereof with reference 
thereto— 

Attempted, pursuant to agreement with its members, to eliminate price 
competition among and between manufacturers and jobbers of automobile 
parts and accessories; to prevent the establishment of new and additional 
competitors of jobber members of said association; and to maintain retail 
prices suggested by the manufacturing members thereof by causing such 
manufacturing members (1) to agree among themselves as to the prices at 
which they would sell their respective products and the prices at which 
said products should be resold by jobbers; and (2) to confine the sale 
of their respective products to those jobbers who were designated by the 
association as the only jobbers to be sold in their respective trade areas 
by the manufacturing members because of their willingness to maintain 
the retail prices suggested by said manufacturing members ; 

Attempted, pursuant to agreement with its members, to prevent the estab- 
lishment of new and additional competitors and to maintain retail prices 
Suggested by said manufacturing members by causing its jobber members 
concertedly to refuse to buy from manufacturers who would not refrain 
from selling their products to jobbers or other outlets not designated by its 
members ; 

Held meetings of groups of its jobber members and other jobbers, for the 
purpose of threatening, influencing, and coercing manufacturers to confine 
their sales to those jobbers designated by it as the only jobbers to be sold 
in their respective trade areas by the manufacturing members because of 
their willingness to maintain in the retail prices suggested by said manufac- 
turers; and 

Held meetings of groups of manufacturing members and other manufac- 
turers of automotive parts and accessories for the purpose of fixing prices 
at which they would sell their respective comparable products and at which 
said products should be resold by jobbers to retail trade; and 


Where an Illinois not-for-profit corporation and general jobbers’ association, 


engaged as Motor & Equipment Wholesale Association in activities below 
set forth and membership of which was composed wholly of jobbers in all 
parts. of the United States, purchasing various automobile parts and items 
of equipment from manufacturers for interstate shipment and transporta- 
tion to their warehouses and places of business, and business of the members 
of which represented a substantial volume of business concerned throughout 
the United States ; j 


Acting through its officers, directors, and agents, and particularly its cone 


manager, who had been such since its organization some 9 years thereto- 
fore, and through (1) establishment of contact with local associations of 
jobbers all over the United States, including assumption of initiative in 
forming such associations where none existed; (2) bulletins, addresses, 
and member meetings in which were developed and emphasized theme of 
their concerted strength and influence, and opposition to sale by manufac- 
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turers through other than established, recognized, and sanctioned channels; 
(3) the making available to such associations or their members, of charts 
planned and developed by said general manager to show particular jobbers 
handling particular lines and items of the various manufacturers, (4) dis- 
cussion and exchange of information, under provision, as a part of asso- 
ciation’s “14-Point Program,” of “Bureau of Interchange of Jobbers’ Hx- 
periences on Lines Handled” for use by members; (5) protesting to manu- 
facturerg against their warehouse distribution system, under which the 
warehouse businesses, independently owned and functioning both as ware- 
house and jobbing house, received extra commission over and above usual 
jobber’s commission, and under which, as asserted, there were new com- 
petitors or threats thereof; and (6) advising’ manufacturers and others 
of member attitude toward those who did not confine their distribution and 
sale to established and sanctioned channels— 

Attempted, pursuant to agreement with its members and those of regional 
or local associations as hereinafter set forth, to prevent the establishment 
of new and additional competitors of their members by (1) causing their 
members concertedly to refuse to buy or threaten to refuse to buy such 
parts and accessories from manufacturers who would not refrain from sell- 
ing their products to purchasers not designated by them and their asso- 
ciated regional associations; and (2) exchanging information, through ques- 
tionnaires and reports circulated by secretary, general manager, or other 
agent, as to sales policy of manufacturers and jobbers, in order to assist 
members of their associations in their said concerted refusal to buy from 
manufacturers above described ; and 


Where an unincorporated trade association with principal place of business in 


Kansas City, Mo., and engaged under name Automotive Trades Association 
of Greater Kansas City in activities below set forth, and membership of 
which was composed of both manufacturers and jobbers of automobile parts 
and accessories, of whom many were also members of more than one of 
associations herein mentioned, and business of which members represented a 
substantial volume of business concerned ; and 


Activities and policies of which found expression through (1) reference to 


(f) 


grievance committee of said National Association first referred to, of sales 
by manufacturer to machine shops at jobber prices; (2) provision in its 
warehouse code of ethics to effect that warehouses would sell only to job- 
bers who, as therein defined, sell at wholesale and stock line, and subject to 
various restrictions including written order from jobber stocking line or 
competitive line, and the billing of orders from factory and not warehouse; 
(3) cooperation of its former warehouse division with association below 
referred to and jobbers thereof for purpose of recognizing only legitimate 
jobbers as “distribution channels,’ and active opposition, along with that 
of other, to establishment of jobbing business by manufacturer’s agent; (4) 
complaints to several manufacturers of sales made to said agent at job- 
bers’ prices, with result that he was unable to procure from them require- 
ments for jobbing business at jobbers’ prices; and (5) similar opposition 
by the two associations to contemplated jobbing enterprise by certain machine 
shop or works which, as result thereof, was unable to obtain in interstate 
commerce its requirements for jobbing business— 

Attempted, pursuant to agreement with its members, to prevent the estab- 
lishment of new competitors of its members, by (1) causing them concertedly 
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to refuse to buy or threaten to refuse to buy automobile parts and accessories 
from those manufacturers who would not refrain from selling their prod- 
ucts to those not designated by it; and (2) exchanging information, through 
questionnaires and reports circulated by the secretary, or other agent, as to 
sales policy of manufacturers and jobbers, for the purpose of assisting mem- 
bers in their concerted refusal to buy from manufacturers above described ; 
and 

Where two regional or local associations, included among those with which 
aforesaid general or Motor & Equipment Wholesale Association of jobbers 
maintained contact, and made use of in seeking attainment of its ob- 
jectives, namely, (I) unincorporated, voluntary association of jobbers, 
located and doing business in the State of Iowa and the southwestern 
portion of Illinois, and engaged under name Mississippi Valley Automotive 
Jobbers Association, in activities below set forth, and members of which were 
in competition with each other and nonmember jobbers; and (II) nonprofit, 
voluntary unincorporated association of from 17 to 23 jobbers of automotive 
parts and accessories, operating in Missouri, Kansas, Arkansas, and Okla- 
homa, or in one or more of said States, and engaged under name South- 
western Jobbers Association, in activities below set forth, and meetings of 
which were from time to time addressed by the general manager of afore- 
said general association of jobbers, and which was frequently furnished with 
bulletins by said general association, of which some of its own member 
concerns were also members, and members of which, engaged in purchase 
of such parts and items of equipment from manufacturers, were engaged in 
commerce and in actual competition with each other and with nonmember 
jobbers; and 

Activities of which two regional or local associations, as expressed, in case of 
former, through association secretary and members, and as variously ex- 
pressed in case of latter, respectively— 

(a) Included communications to certain manufacturers, together with 
advice as to members’ position as opposed to patronizing any manufacturer 
directly or indirectly interested in jobbing business, with respect to pro- 
posed entry into jobbing business of agent of one of manufacturers ad- 
dressed, and with respect to certain additional or preferential discounts 
given by one of manufacturers addressed to latter’s warehouse agent, 
along with intimations or suggestions as to jobbers’ attitude in such mat- 
ters and possible consequences to addressees, by whom desired relief was 
finally accorded; and 

(b) Included (1) adoption and maintenance of policy by some members of 
recognizing only so-called legitimate jobbers as desirable, with result that 
some manufacturers in other States confined their sales of aforesaid parts 
and items to such jobbers as were recognized as legitimate within members’ 
territory; (2) opposition, made known to manufacturers concerned, of entry 
into jobbing business of manufacturer’s agent on ground that discounts 
received by him as such would give him an undue advantage over jobbers 
not carrying on such dual business, with result that several manufacturers 
whom said individual had represented refused to sell him merchandise for 
new enterprise and discouraged his proposed undertaking; (3) adoption of 
resolutions condemning certain selling plan adopted by certain manufacturer 
as unfair to jobbers and sending same to said general jobber association 


NATIONAL STANDARD PARTS ASS’N ET AL. 591 


\ 


587 Complaint 


above referred to, and to said National Standard Parts Association, and 
(4) adoption of other resolutions of censure with respect to ‘manufacturers’ 
retained warehouse stocks” and “consigned merchandise,” to be sent to 
said general jobber association and regional association and National Stand- 
ard Parts Association— 
Attempted, pursuant to agreement with their members and those of aforesaid 
general or Motor Equipment Wholesale Association, to prevent the estab- 
lishment of new competitors by (1) causing their members concertedly to 
refuse to buy or threaten to refuse to buy from those manufacturers who 
would not confine sales to concerns designated by them and their associated 
regional association; and (2) exchanging information through questionnaires 
and reports circulated by secretary, general manager, or other agent, as to 
sales policy of manufacturers and jobbers, to assist members in such con- 
certed refusal to buy: 

Held, That said acts and practices of aforesaid various associations, as above 
set forth, were to the prejudice of the public and had a dangerous tendency 
to and actually did hinder and prevent price competition between and among 
the members of said first-named or National Standard Parts Association 
in the sale of automobile parts and accessories in commerce, and tended to 
unreasonably restrain such commerce in said products, and constituted unfair 
methods of competition. 


~~ 


(9 


Mr. Daniel J. Murphy for the Commission. 

Wilcox & VanAllen, of Buffalo, N. Y., for National Standard Parts 
Association, its officers, board of directors and members; together 
with Mr. Grover Higgins, of Jones, Day, Cockley & Reaves, of 
Cleveland, Ohio, who also represented various directors of said Na- 
tional Standard Parts Association. 

Cassels, Potter & Bentley, of Chicago, Ill., for Motor and Equip- 
ment Wholesale Association, its officers, board of directors, and 
members. 

Mr. C. R. Barnett, of Kansas City, Mo., for Automotive Trades 
Association of Greater Kansas City, its officers, board of directors, and 
members. 

Ogren & Clark, of Chicago, Ill., for Mississippi Valley Automotive 
Jobbers Association, its officers, board of directors, and members. 

Mr. Hugh C. Smith, of Washington, D. C., for Southwestern Auto- 
tive Jobbers Association, its officers, board of directors, and 
members. 

CoMPLAINT 


Pursuant to the provisions of an act of Congress approved Septem- 
ber 26, 1914, entitled “An act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that National Standard 
Parts Association, Motor & Equipment Wholesale Association, Auto- 
motive Trades Association of Greater Kansas City, Mississippi Valley 
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Automotive Jobbers Association, Southwestern Jobbers Association, 
and the officers, directors, and members of said association, hereinafter 
named and referred to as respondents, have been and are using unfair 
methods of competition in commerce, as “commerce” is defined in 
said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondent National Standard Parts Association, 
hereafter for convenience referred to as the “Parts Association” is 
a voluntary unincorporated association, of manufacturers and jobbers 
of automobile parts and accessories, with its principal place of busi- 
ness at 1420 United Artists Building, Bagley Avenue, Detroit, Mich. 
The officers and directors of said respondent Parts Association and 
the members of said association with which they are connected are 
or have been as follows: 


Officers of association : Name of member concern with which connected 
D. W. Rodger, president__-_-_ The Federal Mogul Corp., Detroit, Mich. 
J. B. Muller, senior vice pres- Fort Worth Wheel & Rim Co., Fort Worth, Tex. 
ident. 
Leo F. Hunderup, junior vice Van Norman Machine Tool Co., Springfield, 
president. Mass. 
Edward P. Chauffalt, execu- 
tive vice president. 
Orville B. Gault, secretary, | Piston Service Co., Inc., 4480 Cass Ave., Detroit, 
Wholesaler’s Division. Mich. 
R. W. Proctor, secretary, 
Manufacturer’s Division. 
Board of directors: 


ro Reel AO OTS ig Aa cae Re ee Pe eS W. Bergman Co., Inc., Buffalo, N. Y. 

GAPS Morrisseyt£._ 20s ore Northwest Bearing & Parts Co., Seattle, Wash. 

FEM BANS SOMES ee oe ee Warner Gear Co., Muncie, Ind. 

Bee atlerson see ee Thompson Products, Ine., Cleveland, Ohio. 

LL; EF Woolman=—-2__ =e Allen Electric & Equip. Corp., Kalamazoo, Mich. 

WaCsbulettes. =. =e a ee Brandt-Warner Mfg. Co., York, Pa. 

OnGyIkCyes 2 ee a eae Keyes Supply Co., Ltd., Ottawa, Ontario. 

Ei BeGonnt oes Wer 5 Central Electric Co., Hattiesburg, Miss. 

V. i\@s;Hossellman_— tveseet —_ Siferd-Hosselman Co., Lima, Ohio. 

shee helpse= ea eee Phelps-Roberts Corp., Washington, D. C. 

1ONASS UDLivel Meher eee Bonney Forge & Tool Works, Allentown, Pa. 

Tos Go Macthe ws ese Sealed Power Corp., Muskegon, Mich. 

IW, el ghchardsone. eee s=aee Timken Roller Bearing Service & Sales Co., 
Canton, Ohio. 

De RUSCU GT ars eran anes anes Auto Parts & Gear Co., Chicago, Ill. 

Re eS Bachman eee Bee, Incorporated, Allentown, Pa. 

Wim (Christies i SHILy sree Christie & Thomson, Inc., Worcester, Mass. 

MM. Bs Truslows 2. 2 esse. sk Richmond Auto Parts Co., Richmond, Va. 


By Cy Kip Sse ee ee Automotive Trust Bearings Corp., Chicago, Ill. 
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Par. 2. The respondent Motor and Equipment Wholesale Associa- 
tion, hereafter for convenience referred to as the “Equipment Associa- 
tion” is a corporation organized, existing, and doing business under 
and by virtue of the laws of the State of Illinois, and has a membership 
composed wholly of jobbers. It has its principal place of business at 
400 West Madison Street, Chicago, in said State. The officers and 
members of the board of directors of said respondent Equipment Asso- 
ciation and the members of said association with which they are con- 
nected are or have been as follows: 


Officers of association: Name of member concern with which connected 

BH. T. Satchell, president____ H. T. Satchell Co., 1041 Hamilton St., Allen- 
town, Pa. 
BH. R. Seagar, vice president. Pa. Rubber & Supply Co., Cleveland, Ohio. 
R. C. Sparks, secretary____--_ Sparks Auto Supply Co., Champaign, Il. 
George N. Lockridge, treas- 
urer. Kansas City Automobile Supply Co., Kansas 
B. W. Ruark, general man- City, Mo. 
ager. 

Board of directors: 
Ni JS ol Ace ee 2 eee William A. Metz Co., Des Moines, Iowa. 
David H.Anevy——— = Lite Sales Corp., New York City, N. Y. 
Gepeshearers: 202 452 Guall, Derr & Shearer Co., Philadelphia, Pa. 
SMB Deenuvs!2) nese es Nichols, Deen & Gregg Co. 
De WY ait ak sags et eed et se Motor Bearings & Parts Co., Raleigh, N. C. 
AR Wiatlsha se eee Se. Chanselor & Lyons Store, San Francisco, Calif. 
Wah e OTOW 2s eae ete eae Ozburn, Crow & Yantis, Little Rock, Ark. 
Nee De \WVASS|Cr= ese = ae Wissler Co., Des Moines, Iowa. 
Gre. Henderson2.. 22) ts! Auto Gear and Parts Co., Philadelphia, Pa. 
PETE Oy. ee ee SE es ee Ward, Floyd Co., Waka, Tex. 


Par. 8. Respondent Automotive Trades Association of Greater Kan- 
sas City, hereafter for convenience referred to as Automotive Trades 
Association is an unincorporated trade association with headquarters 
and principal office located at 206 East Sixteenth Street, Kansas City, 
Mo. Its membership is composed of both manufactiirers and jobbers. 
The following are the officers and directors of said respondent Auto- 
motive Trades Association : 


Officers : Directors 
Charles Bere, president___=-_-_- === _ Harry Coverly. 
Jesse Buster, vice president_____________ J. C. Heilman. 
Henry Woestemeyer, vice president______ H. N. Johnson. 
R. A. Welch, vice president_._--_--__-___ Howard Krimminger. 
AN LO RW ie OR ve B. J. Oppenheimer. 
Geo. W. Arnold, treasurer____----------- | eehtecituceer! 


John Taylor, sergeant at arms____--___~_ J 


Par. 4. Respondent Mississippi Valley Automotive Jobbers Associa- 
tion is an unincorporated trade association and an affiliated regional 
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group of the respondent Equipment Association. Its membership is 
composed entirely of jobbers. The officers of said respondent, Mis- 
sissippi Valley Automotive Jobbers Association and the business con- 
cerns with which they are connected are or have been as follows: 


W. BE. Wissler, president__-_~ Wissler Co., Des Moines, Iowa. 
L. BE. Graham, secretary_-__- Van Norman Machine Tool Co., Springfield, 
Mass. 


Par. 5. The respondent Southwestern Jobbers Association is an un- 
incorporated trade association and an affiliated regional group of the 
said ‘respondent, equipment association. Its membership is composed 
wholly of jobbers. The officers of said respondent, Southwestern Job- 
bers Association and the business concerns with which they are con- 
nected are or have been as follows: 


L. E. Allman, president__-_-_-. Ozark Motor & Supply Co., Springfield, M1. 
W. A. Dycke, secretary__--~-- Herman-Brownlow Co., Springfield, Il. 


Par. 6. The members of respondent associations and of their various 
affiliated regional groups consist of several hundred corporations, 
individuals, firms, and partnerships, their number and identity vary- 
ing from time to time by the separation of some and the addition 
of others, so that it is impracticable at any given time to name as 
respondents and bring before the Commission each and all the mem- 
bers without manifest delay, confusion, and inconvenience. There- 
fore, the Commission names and includes as respondents in this pro- 
ceeding, both separately and as representatives of all the members 
of the various respondent associations, the officers, directors, members, 
and associations set forth and identified in the foregoing paragraphs 
1 to 5 inclusive. In many instances the same manufacturers and 
jobbers maintain membership in more than one of the respondent 
associations. 

Par. 7. The manufacturing members of said respondent associa- 
tions in the course and conduct of their business make and sell, and 
the jobbing members thereof purchase, automobile parts and _acces- 
sories in various States and cause such parts and accessories to be 
shipped and transported to warehouses and places of business and 
to customers of the respective purchasing members, in States other 
than the State where such commodities were made or originally sold 
by respondent members. In the course and conduct of such business, 
respondent members are and have been engaged in commerce among 
the several States of the United States and in the course of business 
in such commerce their organized activities have a direct effect upon 
interstate commerce in automobile parts and accessories. In the 
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course of such business the said members of respondent associations 
normally are in actual or potential competition with each other and 
with nonmembers, jobbers, and manufacturers who market or desire 
to market automobile parts and accessories. 

Par. 8. The practices and policies of said respondent associations 
relate to and the business of their members has represented and now 
represents a substantial part of the total volume of business of all 
manufacturers and jobbers of automobile parts and accessories 
throughout the United States. The respondent associations were 
organized and have continued to exist for the purpose of binding 
together the largest possible number of competing individuals, part- 
nerships, and corporations, as members in their respective groups 
and of securing their concerted action for a common end. In the 
promotion of their common interests respondent manufacturers and 
jobbers have engaged in the furtherance of a common plan, scheme, 
and design of said respondent associations and their members to 
dominate and control the market in said automobile parts and acces- 
sories throughout the United States and particularly to control and 
fix the prices of said articles and to maintain the resale and retail 
prices of the same throughout the United States. 

The respondent members of respondent association have assented 
to and abided by various policies, practices, rules, regulations, reso- 
lutions, agreements, and understandings hereinafter more particularly 
described and alleged. 

Par. 9. The respondent associations, their officers, directors, agents, 
and members, for a period of more than 3 years last past, have agreed, 
conspired, and combined together and with others, and have united 
in and pursued a common and concerted course of action and under- 
taking among themselves and with others, for the purpose of elimi- 
nating price competition among and between manufacturers and job- 
bers of automobile parts and accessories, of collusively controlling 
the price of automobile parts and accessories, of jointly preventing 
the establishment of new and additional competitors, and for other 
unlawful purposes. Through and by means of respondent associa- 
tions, their officers and directors, the respondent members of said 
associations, with the aid and assistance of other manufacturers and 
jobbers, have carried out and are still carrying out said agreements, 
combinations, and conspiracies among themselves and with others, 
and have thereby fixed and maintained and still fix and maintain 
uniform prices to be exacted from their customers by the respective 
manufacturers and jobbers of automobile parts and accessories and 
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have prevented and still prevent the establishment of new and addi- 
tional competitors in the sale of said automobile parts and accessories. 

Par. 10. The respondent associations, their officers, directors, and 
members, pursuant to and for the purpose of carrying out the afore- 
said agreements, combinations, and conspiracies among themselves 
and with others, have done the following acts and things: 

(a) Agreed that the members of respondent associations acting 
in concert with themselves and with others, should monopolize or 
try to monopolize, and they have monopolized or tried to monopolize, 
the distribution of automobile parts and accessories in the hands of 
so-called “legitimate jobbers,” meaning those who have made known 
their willingness to maintain the resale prices suggested by the 
respective manufacturers. 

(6) Agreed that competing manufacturing members of said asso- 
ciations and nonmember manufacturers concerting with them should 
from time to time fix, and they have from time to time fixed, uniform 
or substantially uniform sales prices to jobbers for comparable prod- 
ucts, that said manufacturers would issue uniform or substantially 
uniform resale price lists for such products, and in fulfillment 
of such agreements they have issued resale price schedules with 
discounts. 

(c) Agreed that the said manufacturing members and nonmember 
manufacturers concerting with them would not change and they have 
not changed said uniform or substantially uniform resale prices or 
discounts on comparable products without prior notice and oppor- 
tunity for other manufacturers concerting with them to make similar 
changes simultaneously or at substantially the same time. 

(dq) Agreed that the jobber members of said associations and non- 
member jobbers concerting with them should, in the selling of all 
automobile parts and accessories, use and abide by, and they have 
used and abided by, the uniform or substantially uniform resale 
prices on comparable products fixed by the respective manufacturers 
concerting with them. 

(e) Agreed that the members of said associations and nonmembers 
concerting with them should suppress or try to suppress and they 
have suppressed or tried to suppress competition by reducing the 
number of competitors through the device of requiring a jobber to 
carry in stock a certain number of major lines of products to become 
entitled to recognition as a “legitimate jobber” and to the benefits 
which flow from that recognition, thereby hampering and obstructing 
or putting out of business a large number of small jobbers throughout 
the country. 
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(7) Agreed that the members of said associations should be bound 
and should abide by, and they have been bound and have abided by, 
the covenants of their application for membership, the bylaws, “codes 
of ethics,” and other regulations and policies of said associations, 
particularly those designed or having the natural effect of fixing 
uniform or substantially uniform prices on comparable products, of 
maintaining uniform or substantially uniform resale prices thereon, 
and of restricting competition to channels determined by said 
respondents. 

(g) Agreed that the policy of said associations in fixing uniform 
or substantially uniform prices on comparable products and in main- 
taining uniform or substantially uniform resale prices thereon should 
be effectuated, and such policy has been effectuated by local and 
regional group meetings, by association and organization committee 
meetings, by national shows and otherwise, and by oral agreements 
and understandings of which only meager and incomplete records 
should be and have been kept, in order to avoid providing evidence 
of such agreements and to make difficult their detection. 

(h) Agreed that the manufacturer members of said respondent 
associations and nonmember manufacturers concerting with them 
would not sell and they have not sold their products to any jobber 
who does not maintain the respective manufacturers’ resale price 
schedules or the suggested resale price on automobile parts and 
accessories. 

(2) Agreed to limit the distribution by manufacturers of their 
products from warehouses maintained by said manufacturers for 
convenience in distribution, to five places designated by respondents 
as “warehouse points,” and have limited, restrained, and prevented 
the establishment of such distribution warehouses at other places 
by threats of boycott and by boycott. 

(7) Agreed to establish certain places designated by them as “job- 
bing points” and to recognize only such places as “jobbing points,” 
have established and have recognized only such places as “jobbing 
points,” and thereby have sought to prevent and have prevented by 
threats of boycott and by boycott, the establishment of jobber com- 
petitors at any places other than such jobbing points. 

(4) Agreed that the jobber members of said associations and non- 
member jobbers concerting with them should threaten to boycott and 
should boycott and they have boycotted individually and in groups 
acting concertedly those manufacturers of automobile parts and 
accessories who did not conform to the policies and purposes of 
respondents, as follows: 
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Manufacturers who did not or would not refrain from selling 
their products to jobbers not classed by respondents as “legitimate 
jobbers” or sold their products to either “legitimate” or “illegitimate” 
jobbers at any discount greater than the published discount allowed 
by such manufacturers to the jobber members of said organizations 
and associations. 

Manufacturers who did not or would not refrain from selling 
their products even at the currently prevailing prices to new or so- 
called illegitimate jobbers seeking to establish themselves in a terri- 
tory in competition with the respondent jobbers already there 
established. 

Manufacturers who did not or would not refrain from selling 
their products at the jobbing discounts contained in their price 
schedules to buyers classed by respondent jobbers as retailers and 
not jobbers. 

Manufacturers who did not or would not refrain from selling 
their products to jobbers failing to maintain the manufacturers’ 
suggested resale price schedules in selling automotive parts and 
accessories to retailers. 

Manufacturers who did not or would not fix uniform or substan- 
tially uniform resale prices for their products and allow uniform 
or substantially uniform discounts to jobbers from such uniform or 
substantially uniform resale price lists on comparable products. 

Par. 11. Each of the respondent associations and the officers, direc- 
tors, and members of each, as separately organized associations of 
manufacturers and/or jobbers, has constituted a separate combination 
and promoted a separate conspiracy for the purpose and with the 
effect of accomplishing the general objects alleged in paragraphs 
8 and 9 hereof within each of such separately organized combinations 
and conspiracies and have done the acts and things alleged in para- 
graph 10 of this complaint from time to time independently of 
similar acts and things done by other respondent associations. — 

Par. 12. The aforesaid alleged acts and practices of the respondent 
have had and still have the tendency and capacity to produce the 
following results: 

To prevent manufacturers from competing among themselves in 
their prices to the jobbing trade and in their selection of jobbing 
distributors, to compete with the jobbing distributors of other 
manufacturers. 

To constrain all jobbers of automobile parts and accessories doing 
business in both interstate and intrastate commerce and particularly 
the jobbing members of said respondent organizations and associ- 
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ations, to sell the aforesaid products to their dealer customers, garage 
owners, fleet owners, and others at uniform resale prices fixed as 
aforesaid by the respective manufacturers of said products. 

To obstruct and prevent the establishment of new jobbers and of 
new distribution points. 

To suppress all price competition in the jobbing of said products 
particularly among the jobbing members of said associations and 
further to hinder and restrain price competition on the part of and 
among all the retail dealer customers of jobbers in selling the ultimate 
consumer. 

Par. 13. The aforesaid alleged acts and practices thus tended and 
still tend unduly and unreasonably to hinder, obstruct, and restrain 
the free and natural flow of trade in the channels of interstate com- 
merce, to enhance prices to the purchasing public and to otherwise 
deprive the public of the benefits of free and normal competition 
among and between respondents and their dealer customers and 
others. 

Par. 14. The above acts and practices are all to the prejudice of 
the public and of the competitors of respondents and are unfair 
imethods of competition within the meaning and intent of section 5 
of an act of Congress, entitled “An act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 14th day of October 1936, 
issued and served its complaint in this proceeding upon said re- 
spondents National Standard Parts Association, Motor & Equipment 
Wholesalers Association (referred to in the complaint as Motor & 
Equipment Wholsale Association), Automotive Trades Association of 
Greater Kansas City, Mississippi Valley Automotive Association (re- 
ferred to in the complaint as Mississippi Valley Automotive Jobbers 
Association) and Southwestern Automotive Jobbers Association (re- 
ferred to in the complaint as Southwestern Jobbers. Association), 
and certain of their officers, directors, and members, charging them 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. On and between November 2, 
1936 and December 16, 1936, the respondents filed their answers in 
this proceeding. Thereafter separate stipulations were entered into 
in behalf of each of the five respondent associations, whereby it was 
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stipulated and agreed that statements of facts signed and executed 
by John W. VanAllen, as counsel for respondent National Standard 
Parts Association, William H. King, Jr., of Cassels, Potter & Bentley, 
as counsel for respondent Motor & Equipment Wholesalers Associa- 
tion, C. R. Barnett, as executive secretary for respondent Automotive 
Trades Association of Greater Kansas City, John W. Ogren, as 
counsel for respondent Mississippi Valley Automotive Jobbers As- 
sociation, and Hugh C. Smith as counsel for Southwestern Auto- 
motive Jobbers Association, and W. T. Kelley, chief counsel for the 
Federal Trade Commission, subject to the approval of the Com- 
mission, may be taken as the facts in this proceeding and in lieu of 
testimony in support of the charges stated in the complaint, or in 
opposition thereto, and that the said Commission may proceed upon 
said statement of facts to make its report, stating its findings as to 
the facts and its conclusion based thereon and enter its order dis- 
posing of the proceeding without the presentation of argument or 
the filing of briefs. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on said complaint, answers, 
and stipulations, said stipulations having been approved, accepted. 
and filed, and the Commission having duly considered the same and 
being now fully advised in the premises finds that this proceeding is 
in the interest of the public and makes its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 
Part I 


Paracrary 1. Respondent, National Standard Parts Association, 
hereinafter referred to for convenience as N. 8. P. A., is a voluntary, 
unincorporated trade association of manufacturers and jobbers of 
automobile parts and accessories, with its principal office at 1420 
United Artists Building, Bagley Avenue, Detroit, Mich. The offi- 
cers and directors of said respondent, N. S. P. A., for the years 
1936 and 1940, and the members of said Association with which said 
officers and directors are connected are, or have been, as follows: 


1936 
Officers of association: Name of member concern with 
which connected 
J. P. Muller, president__.__. Fort Worth Wheel & Rim Co., 


Fort Worth, Tex. 
L. F. Hossellman, junior, vice Van Norman Machine Tool Co., 
president. Springfield, Mass. 
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Officers of association—Continued. Name of member concern with 
which connected 


V. ©. Hunderup, junior, vice Siferd-Hossellman Co., 


president Lima, Ohio. 
Edward P. Chalfant, execu- 1420 United Artists Bldg., 
tive vice president (Re- Detroit, Mich. 


ferred to in complaint as 
EHdward P. Chauffalt). 
Board of Directors: 


HS BEC onriesty sees ee Soe Central Electric Co., 
Hattiesburg, Miss. 

ier Phelpsee se een eee Phelps-Roberts Corp., 
Washington, D. C. 

ee See Ure nies ee ee Bonney Forge & Tool Works, 
Allentown, Pa. 

LicGs Matthews. 222 22 Sealed Power Corp., 
Muskegon, Mich. 

Nie ichardsone: 22) =, Timken Roller Bearing Service & Sales Co., 
Canton, Ohio. 

ei SCG se ee eee Auto Parts & Gear Co., 
Chicago, Ill. 

Reet Bachman. - =) = = Bee, Incorporated, 
Allentown, Pa. 

(ED we Res OW = eee Richmond Auto Parts Co., 
Richmond, Va. 

CuO radtord. sso = Eaton Products, Inc., 
Cleveland, Ohio. 

Ar Millers s2tto aoe ee U. S. Asbestos Div., 


Raybestos-Manhattan, Inc., 
Manheim, Pa. 


1835 ad Opel SING ye) fee ape cee a oe Black & Decker Manufacturing Co., 
Towson, Md. 

Wee em Nash ses Sheen ee Automotive Supply Co., Ine., 
Visalia, Calif. 

Ve CarAndersone seen ee Motor & Axle Parts Service, Inc., 
Chicago, Ill. 

1B dl Dopp LS at yn ee ea United Wholesalers, 


Sioux City, Iowa. 
GC. E. Prefontaine (honorary) United Auto Parts, Ltd., 
Montreal, Quebec. 


be Amino tneree soe oe De Luxe Products Corp., 
La Porte, Ind. 

ACE One Dating =a ee eee Borg Warner Service Parts Co., 
Chicago, Ill. 

Teh Wollman! sss 2222s 2S Allen Electric & Equipment Co., 


Kalamazoo, Mich. 
Officers of association : 
Vv. C. Anderson, president___. Motor & Axle Parts Service, Inc, 
Chicago, Ill. 
B. Patterson, senior vice Thompson Products, Inc., 
president, Cleveland, Ohio. 
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Officers of association—Continued. | Name of member concern with 
which connected 
R. L. Terry, junior vice United Wholesalers, 
president. Sioux City, Iowa. 
GC. D. McKim, executive vice 1420 United Artists Bldg., 
president Detroit, Mich. 
Board of Directors: 
Re Derry oe a eee ee United Wholesalers, 
Sioux City, Iowa. 
Jne)s Adams 22202) 2) e: Toledo Steel Products Co., 
Toledo, Ohio. 
Franklin ©. Bradley.2--:__= Connecticut Bearings Co., Inc., 
New Haven, Conn. 
Ay GG. “Dress re ee McQuay-Norris Mfg. Co. 
St. Louis, Mo. 
Win. J. Menghini-= = 2s, Springfield Auto Supply Co., 
Springfield, Ill. 
RalM Meyers22 <== _.. Southern Parts & Bearing Co., 
Lynchburg, Va. 
VietorAllen2=* eee Automotive Maintenance Machinery Co., 
North Chicago, II. 
Heck hAskins. 2. Sse, Phoenix Auto Supply Co., 
Phoenix, Ariz. 
Norman W. Devitt_--------. National Automotive Parts, Ltd., 
Toronto, Ontario. 
W. CP Dodge, Jira eas s2= Ferodo & Asbestos, Inc., 
New Brunswick, N. J. 
Wallace D. DuPre_--------.-. Wallace D. DuPre, 
Spartanburg, S. C. 
Cy Ga Secrist2 2. --s-5 ass — Victor Manufacturing & Gasket Co., 
Chicago, Il. 
S.Ma) Prior232) =" Sasa ee Fafnir Bearing Co., 
New Britain, Conn. 
George Scheufler_____-_--_.. Scheufler Supply Co., Ine. 
Great Bend, Kans. 
George G. Korshin__------.. South Shore Motive Parts Co., Inc., 
Lynbrook, L. I., N. Y. : 
Jey 1) (GR Legh ee Monarch Auto Supply Co., 
Covington, Ky. 
W. B. Bradenbaugh__----_- . Keystone Reamer & Tool Co., 
Millersburg, Pa. 
Andrew Brown__----------- Andrew Brown Co., 
Los Angeles, Cal. 
HJ» Lesdellas2 see Gates Rubber Co. 


Denver, Colo. 


Par. 2. The manufacturing members of said respondent associa- 
tion, National Standard Parts Association, in the course and con- 
duct of their business, make and sell, various automobile parts and 
items of equipment in various States, and cause such parts and items 


<j 


day ES 8 area 


ee ee 
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of equipment to be shipped and transported to warehouses and places 
of business and to customers, including jobber members, in States 
other than the State where such commodities were made or origi- 
nally sold by respondent manufacturing members. Some manufac- 
turers distributed such items through major oil companies, mail order 
houses, and retail chain stores. The jobber members of said respond- 
ent association purchase various automobile parts and items of equip- 
ment in various States from manufacturers, including respondent 
manufacturing members and the automobile parts and items of equip- 
ment, so purchased, are shipped and transported to warehouses and 
places of business in States other than the States where such com- 
modities were manufactured. In the course and conduct of such 
business, respondent manufacturing members and certain respond- - 
ent jobbing members are, and have been, engaged in commerce among 
the several States of the United States and in the course of business 
in such commerce, their respective operations have a direct effect 
upon interstate commerce in automobile parts and items of equipment. 
In the course of such business operations, certain manufacturing 
members are normally in actual competition with each other and 
with nonmember manufacturers and certain jobbing members are 
normally in actual competition with each other and with nonmember 
jobbers. 

Par. 3. The business of the members of said respondent association 
has represented, and now represents a substantial volume of business 
in the manufacture and jobbing of various automobile parts and 
items of equipment throughout the United States. 

Par. 4. The National Standard Parts Association, in 1933, had 
295 jobber members and 194 manufacturing members; of the manu- 
facturing members, 14 were tool manufacturers, 26 were equipment 
manufacturers and the remainder were replacement part manufac- 
turers. 

Par. 5. The policies of the N. S. P. A. are set forth in a booklet 
entitled “Constitution, By-Laws, Code of Ethics and Warehousing 
Code of Ethics.” Article IV of the constitution refers to the obli- 
gations of members as follows: 

The constitution and by-laws and any amendments thereof hereafter made, 
shall be deemed a contract with the Association and among the members for 
the benefit of each and all of them and shall be observed and adhered to by 
each member; and each member of this Association, by virtue of his member- 


ship, covenants and agrees with the Association and with each and every mem- 
ber thereof to observe, adhere to and be bound by the same. 
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Bylaw I sets forth the qualifications for membership and in 
part reads as follows: 


(a) Service parts, jobbers, consisting of any reliable person, firm, or corpora- 
tion engaged in the wholesale merchandising of standard brands of automotive 
service parts, tools, and shop equipment having a regularly established place 
of business in the United States or Canada, carrying a representative stock 
sufficient to supply the demands of the trade in the territory served (not less 
than 12 major lines which are being purchased on a regular distributor’s basis 
direct from manufacturer through regular sales mediums), and having a 
financial responsibility sufficient to carry on their business successfully, and 
shall not be engaged in the sale of used parts in the same establishment. 

(b) Any reliable person, firm, or corporation having a regularly established 
business in the United States or Canada, and having a financial responsibility 
sufficient to operate the business successfully, and operating his (its) own 
factory, engaged in the manufacture or finished assembly of one or more 
standard brands of automotive service parts and materials, tools or shop 
equipment, and who markets his (its) products, and may also market in the 
name of the membership which he (it) holds, the entire production of one 
or more standard trade marked articles not of his (its) own manufacture, 
but for which he (it) accepts full responsibility, said marketing (other than 
to car manufacturers) being at wholesale only and to legitimate wholesalers, 
either through his (its) own sales organization or through a separate sales 
and (or) service organization, which he (it) owns and controls. 


Bylaw 9, entitled “Duties of Officers,” is in part as follows: 


(c) The executive vice president shall have complete supervision of the 
affairs of the Association between meetings of the Board of Ditectors, subject 
at all times to the control of the Board of Directors. 


Par. 6. Local groups have not been given a great amount of pub- 
licity by the National Standard Parts Association, however, the 
Association has always had one or more field men who attended 
some meetings of local jobbers including members and nonmembers 
and explained Association activities at various times. Representa- 
tives of the National Standard Parts Association at various times 
included Mr. Tom Duggan, Mr. E. P. Chalfant, and Mr. Orville 
Gault, who have made circle tours of the country and called together 
jobbers in the cities visited and outlined to them Association policies. 

Par. 7. An important committee of the N. S. P. A. is the Trade 
Ethics Committee which was under the chairmanship of H. N. 
Nigg, a jobber member. The purpose of the Trade Ethics Com- 
mittee is set forth in a message from C. M. Burgess, the president 
of N.S. P. A., which message the executive vice president, E. P. 
Chalfant, on January 26, 1931, at the direction of the president, 


forwarded to each member of the committee. The aforesaid message 
is as follows: 
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It is the intention and recommendation that your Committee handle the 
dangerous subjects covered by Trade Ethics, complaints from members, ete.. 
in an exceedingly confidential manner, and that you invite the filing of com- 
plaints of one member against another for violation of our Code of Wthics as 
well as violation of common business courtesy. 

The Association headquarters as such has not been used enough in years 
past by its members for this purpose. 


Mr. Nigg has discussed with me the plan of operating for your Committee 
and will explain it to you. 


_ Par. 8. A bulletin, dated December 18, 1930, issued by Executive 
Vice President Chalfant to the members of N.S. P. A., on December 
18, 1930, refers to the Jobbers’ Division which is apparently the 
name under which the Trade Ethics Committee has also functioned. 
The said bulletin reads as follows: 


JOBBERS ONLY 


INVESTIGATION 


The chairman of the Jobbers’ Division advises that he has received a consid- 
erable number of letters from jobber members reporting demoralizing resale 
schedules by chain stores and mail order houses, with particular reference 
to the resale of ring and pinion gears to the trade. 


Par. 9. Complaints were made by members and were referred to 
the Trade Ethics Committee. Copies of complaints were forwarded 
to the Executive Vice President Chalfant. Chairman Nigg of the 
Committee contacted, by mail and in person, the parties complained 
ugainst. Many complaints were made against manufacturers charg- 
ing that sales were made to concerns who were not considered 
legitimate jobbers according to the standards of a legitimate jobber 
as determined by N. S. P. A., or that sales were made to jobbers 
who refused to maintain the retail prices suggested by the manu- 
facturing members of N.S. P. A. 

The executive vice president in a communication to a complaining 
member, dated October 7, 1930, stated in part as follows: 

Herb (Niggs) tackles these problems with the utmost determination, aud 


I do not think he has failed in a single instance in having them satisfactorily 
cleaned up. 


Par. 10. On October 1930, a complaint was made that the Berkley 
Manufacturing Co., Inc., of New York City, a member of N.S. P. A., 
was selling drums to Western Auto Supply Co. of Bay City, Mich. 

(a) Executive Vice President Chalfant in communications to 
Chairman Nigg stated in part as follows: 


It seems to me, Herb, the real question at issue was Berkley’s sale on 
any basis to the Western Auto Supply Company because our jobber members 
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resent the competition of the Western Auto Supply Company and while there 
is no actual restriction against our manufacturer selling them it certainly 
is bad business for them to do so. 

It should not be forgotten that we have kept two or three manufacturers 
from obtaining membership in the N. S. P. A. because of our prior knowledge 
that they were selling this chain store outfit and I venture the opinion that 
Ochrome, now Berkley, would not have been elected had we known at the 
time of their intention to sell to the Western Auto Supply Company. 


(0) Chairman Nigg of the Trade Ethics Committee in a com- 
munication dated October 30, 1930, to the Berkley Manufacturing 
Co., Inc., copies of which were sent to Executive Vice President 
Chalfant and the president of N. S. P. A. in reference to the com- 
plaint, stated as follows: 


I am in receipt of your communication of October 17th in reference to the 
protest of one of our Bay City members regarding your Company selling 
brake drums to the Western Auto Supply Company at Bay City. 

I have carefully studied your remarks and you state that you do not know 
of an instance wherein the Western Auto Supply Company have cut prices 
to the same degree that the parts jobber sells to the garage and repair trade. 

Naturally the garage and repair trade receive a discount to enable them 
to make a profit on the handling of the parts, and I do not believe that 
there is any comparison. 

For your information I am attaching a sales slip from the Western Auto 
Supply Company, for one Pontiac 1927 drum, which they sell retail at $1.18 
each. Your list price is $1.50, and with your suggested discount of 25%, 
would make $1.18 to the repair man. If he sold this to his customer to meet 
competition of the Western Auto Supply at $1.18, he certainly could not hope 
to make a profit, and in fact the margin there would not allow him to take 
the time to pick this up. 

I wish to call your attention to the fact that at the present time there is 
fn amendment being proposed to the Constitution covering the eligibility of 
members, and which states, “A manufacturer will be eligible for membership 
only when he markets his products at wholesale only, and to legitimate 
jobbers.” The jobbing members of the N. S. P. A. have always objected to 
their manufacturers merchandising through other than the proper channels, 
and I believe, Mr. Miller, that you stated to the members of the Membership 
Committee recently when the writer was present, that it was your intention 
to keep your distribution along these lines. 

While there is no machinery in our Association that would make the 
decisions of any of our Committee mandatory at the present time, I do 
believe that you will cause yourself more grief by selling concerns of this 
character, than by keeping your distribution through legitimate jobbing channels. 


Par. 11. Executive Vice President Chalfant and Tom Duggan, a 
field representative of N. S. P. A., were instrumental in organizing 
the Southeastern Parts Jobbers Association which consisted of seven 
local jobbers in Atlanta, Ga. The said Association met once a week 
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and the members have worked in cooperation and harmony in stabil- 
izing and maintaining discounts to the shop trade and have worked 
to a considerable extent on cooperative deliveries. 

In February 1930, Executive Vice President Chalfant while attend- 
ing the Southeastern Parts Jobbers Association convention in 
Atlanta, with President Kiken of N. S. P. A., informed the mem- 
bers of said Association that if it was reported to him that manufac- 
turing members of N. S. P. A. were selling direct to small machine 
shops in Atlanta, he would cooperate in stopping such a practice. 

In March 1980, in response to Executive Vice President Chalfant’s 
statement, five of the jobber members of the Southeastern Parts 
Jobbers Association, only two of whom were members of the 
N.S. P. A., complained to Executive Vice President Chalfant that 
the Logan Gear Co. of Toledo, Ohio, and the “I. T. M. Gear Co. 
_ were selling the Ideal Machine Shop in Atlanta. 

(a) Executive Vice President Chalfant in a letter to the Logan 
Gear Co. dated March 21, 1930, stated in part as follows: 


The concern mentioned in their letter as handling your products is not rated 
by us as a jobber and is not listed as such by any of the jobber indexes, of 
which we -have all in our possession. I have gone through these carefully to 
check up before making this statement. 

It would seem therefore that the protest of the legitimate Atlanta jobbers 
has some basis for your consideration, bearing in mind that the foundation 
upon which the N. S. P. A. has been erected is jobber distribution upon a 
protected basis. 

I should be glad to repeat any message you may authorize to the Atlanta 
group of whom five of the seven have signed the protest. 


(6) The Logan Gear Co. in its reply dated March 31, 1930, stated 
in part as follows: 


There is one thing that we would like to call to your attention regarding 
the Atlanta area conditions. These very jobbers who object to our distribut- 
ing source in their city, altho not codified strictly in the sense of being a 
jobber, are the very ones who are supporting the localized trade conditions thru 
warehouses of other manufacturers. 

* * * % % * * 

We will, however, immediately look into the local situation in Atlanta and 
have a careful survey made of same and if we can make reasonably proper 
adjustments in that field, we certainly will discontinue selling other than 
regular distributing sources. 


(c) Executive Vice President Chalfant, on April 9, 1930, in a 
further communication to the Logan Gear Co., stated in part as 
follows: 


It may be true that you have not been afforded the opportunity heretofore 
of placing your line with one of the five or six representative jobbers in 
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Atlanta, but I feel quite confident that an evidence of willingness upon your 
part to correct the condition referred to in the letter of protest, would result 
in one of the signers of that protest or one of the other members of the local 
group taking on your line and giving it representative distribution. 

I would be quite willing to sound out the group in this respect if you au- 
thorize me to do so. 


(d) Executive Vice President Chalfant, on April 9, 1930, wrote to 
J. C. Rogers of the Automobile Piston Co., a member of the South- 
eastern Parts Jobbers Association and signer of the letter of protest, 
and stated in part as follows: 


I think it would be a good idea for you to read the Logan Gear letter at 
the next meeting of your local group and ascertain if one of the members would 
be willing to take on the Logan Gear line if they cut off their present distribu- 
tion in your city. 


(ey) Sir R..7A. Kiken, president of the N. S. P. A., on June 11, 
1930, wrote to Executive Vice President Chalfant as follows: 


I note from your exchange of correspondence with John Rogers that John 
has finally become discouraged with any accomplishment in connection with 
the Logan gear policy at Atlanta, and I am disappointed that this could not be 
handled. 

This is just one of the things that the jobbers complain about in our asso- 
ciation, and if you can see any way of reviving this thing and actually handling 
it by personal conference with the Logan gear crowd, I think it would certainly 
be advisable to do so. You might even go so far as to tell them that the 
jobbers are going to have an informal meeting and considerable conversation 
is going to be built around these things, and certainly they would not want 
it known to the entire industry that their reputation does not stand in very 
hot with the Atlanta jobbers. 

I hate the thought of using a whip, but I do think we should stay with this 
Atlanta situation until we lick it. 


(7) Executive Vice President Chalfant, on June 19, 1930, wrote 
to President Kiken that he was sending the complete file to Chairman 
Nigg. His communication in part is as follows: 

Herb (Nigg) certainly has done a fine job on the cases submitted to his 
committee, which has actually functioned as a committee of one because I 
do not think Herb has consulted the other members of his committee at all. 
That, however, is up to him. 

Chairman Nigg, on June 26, 1930, wrote to F. B. Chester, sales 
manager of the Logan Gear Co., inviting him to come to Detroit to 
talk over the matter with Mr. Chalfant and himself suggesting that 
in this manner a great deal more can be accomplished. 

(g) Mr. F. B. Chester of the Logan Gear Co., on July 15, 1930, 
replied to Chairman Nigg in part as follows: 
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This is just a situation in Atlanta of the kettle calling the pot black. They 
don’t want us to sell anybody but them and they don’t want to buy, so a 
manufacturer is supposedly in a position to exile himself on an island and stay 
cut of their door-yard. 

We have a satisfactory account in there that pays their bills and does very 
well, and if they hadn’t been doing some business these old fellows wouldn’t 
notice it. It has always been the writer’s intention and thought to carry on 
with the established jobbing associate interests in all areas. where it was 
possible to do so, but the jobbers in Atlanta want to sit still, take their stuff 
out of the warehouses of other manufacturers and then carry no stock them- 
selves with which to operate, and keep the other manufacturers out who don't 
run that peanut stand arrangement in their locality. 

It is the little fellow they are kicking about who buys direct from the manu- 
facturer and anticipates his needs and gets them shipped from Toledo, Ohio to 
Atlanta, Georgia. 


(A) Chairman Nigg in his reply to Logan Gear Co. on July 15, 
1930, stated in part as follows: 


While I appreciate, as a parts manufacturer your position in this matter, 
I cannot help but feel that perhaps your Company is starting a dangerous 
precedent which may tend to break down the legitimate jobbers’ sales channels, 
and while in this particular case you may feel justified in your action, I do 
not believe that if you could be convinced that your action contains a great 
deal of danger to our jobbing structure, that you would not feel differently. 

I know that it is the desire of the Association, and most jobbers, to co- 
operate with their manufacturers, and I also know that the same spirit pre- 
vails with the manufacturers. Don’t you think that a personal conference 
between us on this subject would greatly strengthen this cooperation. 

Think it over. 


Par. 12. The Central Sales Company of West Virginia, in a 
communication dated July 24, 1930, wrote to Chairman Nigg of the 
Trade Ethics Committee in part as follows: 


You will recall having requested the writer to send in any gYievance which 
he might have concerning N. S. P. A. activities. 

We would like to register one against the Guaranteed Parts Company of 
New York who are quoting the Mullens Battery Company of this city, N. S. P. A. 
Jobber prices, and the Mullens Battery Company of this city is simply a battery 
service station. 

We believe we are justified in registering this protest and trust that your 
committee will follow it up vigorously as we believe possible the Se oe 
can be withdrawn yet without any material damage being done. 


Chairman Nigg on July 30, 1930, communicated with the Guaran- 
teed Parts Co., a manufacturer member of N.S. P. A. On August 7 
the Guranteed Parts Co. informed Chairman Nigg that: 


We have never sold the Mullen Battery Service Company of Charleston, 
W. Va. and do not intend to do so. If they were quoted prices it was a 
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mistake but rest assured that the Guaranteed Parts Company sells only to 
legitimate jobbers. 

We want to assure you it is our earnest desire to cooperate with you at 
all times, and thanking you for calling our attention to this again, we 
remain * * * 


Par. 13. W. T. Mills, president of Auto Parts Co. of St. Louis, 
Mo., a jobber member of N. S. P. A., complained to Chairman Nigg 
of the Grievance Committee of N. S. P. A. that the Greaves Machine 
Co. of Cincinnati, Ohio, was shipping flywheel ring gears at jobber 
prices to the Southeast Missouri Machine Shop at Cape Girardeau, 
Mo.; copy of said complaint was sent to Executive Vice President 
Chalfant. 

(a) Executive Vice President Chalfant on July 8, 1930, replied 
to Auto Parts Co. in part as follows: 


Greaves is not a member of the N. S. P. A. and we have not campaigned 
them in recent years because I have been told that they have been rather up 
against it financially and that their merchandising policies are unsound, which 
is quite evidently confirmed by your report. 

If Greaves were a member of the N. S. P. A. I could bring considerable 
pressure to bear upon them to revise their policies, but under the circum- 
stances I am inclined to think that if we wrote them about their merchandis- 
ing ethics they would merely tell us where to go, and not supply the ticket. 

For your information, however, I am glad to tell you that the legitimate 
manufacturers of flywheel gears are making a sincere and earnest effort to 
clean up competitive conditions at different points, particularly in respect to 
price competition. 

Herb Nigg, Chairman of the Grievance Committee, has done an outstanding 
job in this respect and he is certainly to be congratulated. 

Recently he brought Bates and Wohlert of the Bates-Wohlert Company of 
Lansing here to N. S. P. A. Headquarters for a meeting with Bob Paul, our 
jobber in that city, who were conducting a price war between them, and he 
not only brought them to a satisfactorily mutual understanding and cleaned 
up a very grievous condition in Lansing, but he also prevailed upon Bates and 
Wohlert to readjust their distribution in Chicago, Des Moines and two or three 
other points from which complaints had come and I am glad to be able to 
tell you that they have made these corrections in each location, and they are 
now playing the game strictly according to the rules. 

I am also glad to tell you that the Republic Gear Company has been taking 
a very active part in house-cleaning respecting local price competition in the 
installation of flywheel gears and with a marked degree of success. 

John Dages and Jim Anderson of the Republic were in my office yesterday 
afternoon and told me what they have been doing and accomplishing in 
different localities. They had Ray Kauffman over in Chicago for a couple 
of weeks and now have that situation well in hand. 

I know there is quite a bit of dissatisfaction on the part of the jobbers re- 
specting recent changes that the flywheel gear manufacturers have made in 
their price, but thank heavens, I was not mixed up in that in any way and 
did not even know it was in the wind. You bet your life I have been keeping 
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out of these manufacturer group meetings ever since the Hastern Jobbers 
accused me of the responsibility, about fifteen months ago, of getting the manu- 
facturers of starting gears into a huddle to raise their prices. I did not have a 
thing in the world to do with that other than, at their request, I had acted as a 
neutral in getting them together over in Chicago, and very definitely telling 
them that they could not legally agree on net prices or discounts, and warned 
them that if they did anything of that kind, there would be “hell a poppin’ ” 
with the jobbers. 

The following day they had a meeting at which I was not present and it 
was then that they went ahead with their price changes, but I got the blame for 
it, even though I had protected myself by warning them. 

That concern is not listed in any of our records as a Jobber, and never has 
been. In fact, the only jobber that is listed in Cape Girardeau is the Auto 
Tire and Parts Company, and they are rated as such by Chilton, National 
Credit Office and Motor Maintenance. 


(0) Chairman Nigg in his reply to Auto Parts Co. in relation 
to its complaint, stated in part as follows: 


I would appreciate your advice immediately whether this Company have 
indicated the desire to cease selling machine shops direct, or if it ig their 
intention to continue selling so. 

You can appreciate that if they discontinue this practice, there is nothing 
further the Grievance Committee can do, but if they inform you that they will 
not do so, then it is immediately a matter for attention. 

Please keep me in touch, and I assure you that whatever action is necessary, 
you will immediately get it. 


(c) The Greaves Machine Co. on July 15, 1980, wrote to the Auto 


Parts Co. in part as follows: 

At this point, we beg to advise that there is not a gear manufacturer in the 
United States who does not sell to the machine shops. At a meeting of the 
Flywheel Starter Manufacturers group, this matter was threshed out, and we 
find that in order to hold the proper volume of sales our plan of distribution 
must coincide with that of our competitors. In view of these facts, we are 
forced to sell to machine shops, however, it has been one of our strong policies 
to protect our jobber accounts that carry a large stock of gearg on hand, and 
toward this point, we pledge to you or any jobber, the protection to which 
he is rightfully entitled. 


Par. 14. Executive Vice President Chalfant called together a group 
of time gear manufacturers. 


With the knowledge that N. 8S. P. A, Headquarters has during the past three 
years sponsored a considerable number of successful group meetings of kindred 
manufacturers resulting in stabilization, standardization and increased profits 
to manufacturers and jobbers alike, two manufacturers of the timing gear group 
have requested that N. S. P. A. Headquarters invite its members to attend a 
meeting at some central point for the purpose of discussing the problems of your 
branch of the industry, and perhaps to standardize upon certain methods of 
manufacturing or merchandising. 
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Invitations were sent by Executive Vice President Chalfant to the 
following manufacturers of timing gears to meet in Chicago on April 
1, 1929, at the Stevens Hotel: 


Dalton &*palehs Inck 262 eee ee Chicago, Tl. 
Accurate Gear Company 2s 222-46 a jae eee Springfield, Ohio. 
TheiCeleron| Company 52222 22222 ae a Bridgeport, Pa. 
Perfection-Gear Compan y= ses === aes eee Chicago, Ill. 
Timing Gears Corporation] 222222 eee Chicago, Il. 
GeneraliblectnieCompanys2 ose es ese West Lynn, Mass. 
John C2 Hootcei Company === san eee eee Chicago, Tl. 
Cloyes*GcariWorksai2- = Be See shy Tess Cleveland, Ohio. 
Foot Bros. Gear & Machine Company__-__----~~-- Chicago, Tl. 
Colorado: Gear Mice Corpss- 2. es ee Denver, Cole. 


In regard to the proposed meeting Executive Vice President Chal- 
fant stated as follows: 


Such great good to the industry as the result of standardization and such out- 
standing benefits to the manufacturers have resulted from the group meetings 
that have been held during the past two years that the members of the Timing 
Gear group are urgently requested to attend this important meeting, which 
will in all probability write new pages in the history of your branch of the 
industry. 


Executive Vice President Chalfant proposed a permanent page secre- 
tary for the timing gear group, in a letter dated April 3, 1929, to Mr. 
Dann Ohmer Taber, Piston Manufacturers Research Bureau as 
follows: 


The eight manufacturers of the Timing Gear group met in Chicago on Monday 
and completed their organization, which comprises four N. 8S. P. A. members 
and four who are not members. 

I recommended to them to negotiate with you to act as secretary of their group 
believing that you would have sufficient time to do this in connection with 
your other duties and Mr. R. T. Cloyes of the Cloyes Gear Company of Cleveland 
has been delegated to discuss the subject with you, and I am therefore sending 
him a copy of this letter. 

* * * * * * = 

We will be glad to give you any cooperation that we can from N. S. P. A. 

Headquarters. 


The proposal of a page secretary was not carried out because the 
timing gear manufacturers thought it would be too expensive and that 
they would be able to handle the work themselves, 

Par. 15. Executive Vice President Chalfant again called the meet- 
ing of the timing gear group for June 4, 1929; the invitation issued was 
in part as follows: 

This letter conveys a special request that the manufacturers belonging to 


the Timing Gear Group meet me for an important conference at the Stevens 
Hotel in Chicago on Tuesday morning, June 4th, at half past nine. 
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The location of the room for the meeting will be posted on the Bulletin Board 
in the lobby as “N. S. P. A. Headquarters.” 

An acute situation has been created with the jobbers throughout the country, 
one which I am confident can be readily corrected at this meeting. 

By request of the Eastern Automotive Parts Jobbers Association comprising 
63 of the principal N. S. P. A. jobbers on the Hastern seaboard, I met with 
them yesterday, Sunday the 25th, at the Empire Hotel, New York, and listened 
attentively to the protests filed by the attending 35 members of the group, and 
their attitude of mind is best reflected by a letter which, by the unanimous 
vote of the group, their secretary wrote and placed in my hands, and I quote 
as follows: 


“DE4R Mr. CHALFANT: 

The members of the Eastern Automotive Parts Jobbers Association desire 
you to act as their intermediary with the Timing Gear Group of manufacturers 
to restore the original schedule to jobbers. 

F. §. Roserts, Secretary, 
Eastern. Automotive Parts Jobbers 
Association, Inc.” 


This letter quite correctly voices the flood of protests that has been received 
at N. S. P. A. Headquarters from the jobbers in all sections of the country. 

No protests have been filed against the revision or standardization of list 
prices, which are quite generally approved by the parts jobbers. 

I have in good faith promised the Hastern Group that I will intercede for them 
and they have fortified me with facts and figures with which to support their 
request for the original schedule to be restored. Ss 

It is for the purpose of presenting the jobbers’ side of the story to the 
members of your group that I am urging each of you to attend the meeting 
on June 4th if humanly possible, otherwise to write or wire me your willing- 
ness to concur in the majority decision. 

Prompt acknowledgment of this letter is requested. 


Par. 16. Members of the timing gear Group cooperated with each 
other in determining sales policies, jobber prices, and discounts and 
resale prices. 

(a) John C. Hoof Co. on May 1, 1929, wrote to Cloyes Gear Works 
in part as follows: 

We have been informed that the Diamond State Fibre Company sold the 
original consignment of gears to the Brown-Cain Company of Kansas City, 
which the Brown-Cain Company were selling under the trade name of “Velvo.” 

We have also been informed that Diamond State have discontinued the sale 
of gears over six months ago to this organization and that we will have no 
further competition from this source. 


(6) John C. Hoof Co. on May 3, 1929, wrote to the Cloyes Gear 
Works in part as follows: 


If you will recall, the last time I was in Cleveland, I discussed with you the 
subject to the Star Products Company, Cleveland, selling the American Gear 
Associates on a special preferred discount basis. You called up the manager of 
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this institution, and they informed you they would be glad to meet you and 
discuss this matter with you. 

I am wondering if this has taken place, and if you were successful in 
getting them to withdraw these special discounts. 


(c) Cloyes Gear Works, on May 9, 1929, wrote to the John C. 
Hoof Co. as follows: 


Inasmuch as the Company mentioned are not in competition with us, we 
do not think that we should endeavor to influence their actions in any way. 

If they come to us for information, we will be very glad to discuss the matter 
with them. 


(2) John C. Hoof Co., on June 1, 1929, wrote to the N. S. P. A., 
attention E. P. Chalfant, in part as follows: 


Replying to your letter of May 27th, and referring to our telephone con- 
versation of Friday, the 31st, the Chicago group of manufacturers of replace- 
ment gears will meet with you at 9:30 Tuesday morning at the Stevens Hotel. 

I am also writing a note to Mr. Cloyes, the Colorado Gear Company and the 
Timing Gears Corporation, Chicago, relative to this meeting, as per copy of 
letter enclosed. 

As stated to you, Mr. Balch and Mr. Daskel, and the writer, worked on costs 
for a number of hours yesterday, and are firmly convinced that the new 
proposition is not a hardship on the jobber, and to make a change at this time, 
would mean the difference between no profit and a slight profit to the gear 
manufacturers. 

However, we are going to be very open minded on our discussion with you, and 
we hope to arrive at some satisfactory basis. 


Par. 17. The meeting of the timing gear group and Executive Vice 
President Chalfant was held on June 4, 1929. Executive Vice Presi- 
dent Chalfant on June 5, 1929, in a communication to R. T. Cloyes 
of the Cloyes Gear Works, stated as follows: 


PERSONAL AND CONFIDENTIAL 


For your personal file I am enclosing copy of statement prepared in Chicago on 
Tuesday, June 4th. 

On the final sheet appears an authorized statement to be made verbally to the 
representatives of the Eastern Automotive Parts Jobbers Association. 

A personal interview has been requested by the writer with the president, the 
secretary and the members of the Grievance Committee of the Eastern Automotive 
Parts Jobbers Association, to be held in Philadelphia on Friday, June 7th, at which 
time this report will be read. 


(Copy) 


Due to the increasing necessity to meet our manufacturers’ list prices and the 
fact that a major part of timing gear replacement business is on a very low price 
basis established by certain car manufacturers, profits have dwindled to a van- 
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ishing point for all timing gear manufacturers and unless some additional return 
is possible, these manufacturers must go out of business. 

A representative of the laminators who was present, stated that to his direct 
knowledge, prices had become so low that the business was unprofitable and unde- 
sirable and that there was no possible chance of further reduction in raw material 
costs. 

The increase is very much less than the apparent 5% because of the freight 
allowance, the reduction of list prices on popular numbers to meet car manufac- 
turers’ lists and the elimination of service charges from branch stocks. It is eal- 
culated that the actual increase to the jobber is less than 2%. 

It is estimated that not more than 20% of the volume of the average jobber 
is at the 40% discount, another 20% at the 35% discount, and the remaining 60% 
should be on the 25% basis. Based on these estimates, the average gross would 
be 31.6% or somewhat higher than the 30% which the jobbers have advised would 
be satisfactory. 

It is also pointed out that in T. O. Duggan’s booklet entitled “Merchandising 
Replacement Parts” timing gears and timing chains show a better rate of gross 
profit than any other line except fan belts. The chart shows timing gears are 
No. 16 in volume and No. 9 in rank as to gross profits. 

The establishment of 25% to the independent repair shop and garage is feasible 
in any locality where good jobber cooperation exists. The following list shows that 
in most cases the independent shopman received no discount and in no case does 
he receive more than 25% from a car distributor or dealer: 


TOSSU() Rsike a Se ne bk ee See Nothing to garage & repair trade (25% to Au- 
thorized Station Only). 

Ord ee ee eee re tee Nothing on Model T. 15% on Model A. 

BIN ST es reer a ee ees No discount. 

Chey sl Cree a ern ee 10% to 15%. 

@hevroletmess sass sees ae 2 ee 25%. 

0d 2 Cae eee eee nae! 25% 

Mat Onsen sass aie ooo Coe No discount. 

Overland eee sn eee eee No discount. 

TRO ny tt a ea ee a US as No discount. 

Studebaker 222-2 2a 10% discount. 


It is obvious that the car manufacturer with his larger volume and his elimina- 
tion of jobber distribution, is plainly in a position to put the independent gear 
manufacturer and the independent jobber out of business on a price basis if he 
chooses to do so. Therefore, it is to the interest of the entire replacement indus- 
try to suppress any underselling of car manufacturers’ established prices. It is 
believed that if thorough cooperation existed, the car manufacturers could in time 
be induced to raise their list prices. 

While it is natural that a decrease in a garageman’s discount will cause 
some complaint from him, it is obvious that he cannot do better elsewhere and 
that if the jobbers will stand firmly together it requires no more than a little 
courage to put this over. 

Finally, the change of survival of this line is by full cooperation between the 
manufacturer and the jobber. Obviously if this business is to persist, both 
manufacturer and jobber must be paid for his service, plus a profit. Even with 
this small increase in prices, it is still a case of the survival of the fittest amongst 
the timing gear manufacturers. 
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AUTHORIZED VERBAL STATEMENT TO JOBBERS 


After serious and constructive consideration of the request of the jobbers 
for restoration of original schedule, and with a definite willingness to cooperate 
if it were possible, the timing gear manufacturers I have interviewed decide 
to give the new schedule a fair and impartial trial to establish its workability. 


Par. 18. (a) Cloyes Gear Works on July 5, 1929, wrote to Dalton 
& Balch, Inc., as follows: 


We have your letter of June nineteenth, with reference to the price on your 
Nash Crank Shaft Gear. 

Since you have given us an explanation of the way you furnish the gears, your 
price of $5.00 would seem all right. 

We wish to thank you for your cooperation, and any time we can be of 
assistance to you along these lines, we will be glad to hear from you. 


(6) Cloyes Gear Works, on July 17, 1929, wrote to the Dalton & 
Balch, Inc., as follows: 


So far, we have not heard that the Timing Gears Corporation were quoting 
a discount greater than 50 & 5%. 

Inasmuch as the above Company uses Celoron material we believe it would 
be advisable for the Chicago Group to communicate direct with the Celoron 
Corporation. We do not anticipate there would be any difficulty in correcting 
the situation. 

We are at present endeavoring to get the Westinghouse Blectric & Manufactur- 
ing Company to correct the prices of one of the other Chicago manufacturers. 

We will be very much interested in hearing from you further, as to just what 
has been accomplished. 


(c) J. H. Balch of Dalton & Balch, Inc., on July 26, 1929, wrote in 
part the following to Cloyes Gear Works: 


However, there is one thing that you mention I think ought to be cleared up. 
You say, “we do not propose to make any special prices on any gears in quantities 
of less than fifty.” 

This sort of practice, the writer believes, is entirely out of order. If you 
start off giving an extra or special on truck gears, or in fact any gears in quanti- 
ties of fifty, it will only again lead to the disturbing and unsatisfactory unsettled 
condition that has always existed in the Timing Gear Market until a very few 
months ago. 


(d) Cloyes Gear Works, on November 7, 1929, wrote to Dalton & 
Balch, Inc., as follows: 


In reply to your letter of November 5th. 

We are very pleased to learn that the Buda Factory are disposed to cooperate 
on the matter of list prices. 

We believe all the Timing Gear Manufacturers should use the same list prices 
as the Buda Factory provided all Jobbers are able to buy the Gears on a compa- 
rable basis. It is our understanding that at the present time Buda is quoting 
their distributors a discount of 60%. Do you know whether or not this is a 
fact? 
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We have just been advised by our New York Agent that Foote Bros. Gear & 
Machine Company are selling Buda CS6 Generator Gears at $1.00 each in lots 
of 100 to any jobber. Have you received this same information? 

The writer will be located in the Book-Cadillac Hotel at Detroit beginning 
next Sunday. We believe it would be a good thing to have a meeting early in 
the week of all the Timing Gear manufacturers to discuss our problems. Would 
it be possible for you to arrange a meeting on Monday Night? 


' Par. 19. A situation arose in Denver about June 1930, relative to 
the prices of flywheel ring gears. Colorado Gear Co., a manufac- 
turer, was accused by several manufacturers and jobbers of cutting 
prices. 

(a) Gall Auto Specialty Co., on June 5, 1930, wrote to the Auto- 
motive Gear Works in part as follows: 


* x —* “T have talked with him about raising his prices as have a good 
many of the other jobbers in Denver, but he states that at some previous time 
he had an agreement with some of the Hastern Manufacturers who make Fly- 
wheel Ring Gears, and that they did not stick to their agreement, and he is 
not going to join in with them” * * * 


(6) Bates Wohlert Co. on October 3, 1930, in a communication to 
Dirks and Trenam, stated in part as follows: 


Regarding the Colorado Gear Company situation, we are confident that they 
will soon come in line, however, if they do not, all of the gear manufacturers 
will simply cut the prices to such that they will be forced to. 


(c) E. W. Trenam of Dirks & Trenam, on December 2, 1930, wrote 
to Bates Wohlert Co. and replied as follows: 


Mr. Bruhn, Mr. McGonagle and I have followed out the program suggested 
by Mr. Nims (Mr. Nigg)—with about the same results in each case. Mr. 
Rankin refuses to enter into any kind of agreement with local jobbers as to 


price, stating that he is running his business and intends to continue to do 
so. * % * ci 


(d) The Springfield Manufacturing Co. on December 18, 1930, 
wrote to the Colorado Gear Manufacturing Co. in part as follows: 


We trust that you will cooperate with us in the matter of stabilizing these 
prices as we feel sure all the jobbers in Denver will simply adopt these prices 
and this naturally means smaller profits for everybody concerned. 

We feel sure that your good Company will go along with the balance of the 
Manufacturers on Flywheel Gears in the matter of stabilizing these prices. 


(e) E. W. Trenam of Dirks & Trenam, on January 5, 1931, wrote 
to Bates Wohlert Co. in part as follows: 


Both Mr. Bruhn and myself have talked turkey to Mr. Rankin of the Colorado. 
Gear Company, with no results except to have him make a still greater cut 
in prices. Mr. Rankin has undoubtedly taken our talk as bluff, and Mr. Bruhn 
feels that it is necessary to make good the bluff by giving a few gears to a 
few of the Colorado Gear Company’s best accounts. We both feel that an actual 


618 FEDERAL TRADE COMMISSION DECISIONS 


Findings 82. Te: 


demonstration of this type will bring Mr. Rankin to terms very quickly and 
avoid a long-continued price war. 

(f) Bates Wohlert Co., on January 5, 1931, wrote to Buda Engine 
Parts Co., Inc., the following letter: 

Our Company will cooperate with you with pleasure, and are today sending 
50 104-F and 50 100-F gears without cost. 

Par. 20. R. E. Bates, of Bates Wohlert Co., conferred in Denver 
early in February 1931, with representatives of the Buda Engine 
Parts Co., Inc. (H. B. Bruhn) and Colorado Gear Co.; at said con- 
ference prices were agreed upon. 

On February 23, 1931, R. E. Bates of Bates Wohlert Co. forwarded 
to the Colorado Gear Co. a list of prices which list was not satisfactory 
to Colorado Gear Co. which stated that the prices forwarded were not 
the prices agreed upon. 

Par. 21. Frank P. Chester, sales manager of Logan Gear Co., and a 
manufacturer member of the N.S. P. A., wrote on April 17, 1931, in 
part as follows: 

Now relative to Buda Engine Parts. They are the people who have caused 
all of the trouble in the Denver area on Flywheel Rings. They succeeded 
finally through the intervention of some other parties, whom I am not going to 
mention even confidentially, in getting the Bates Company to send them 200 
Rings without charge in order to combat local conditions. A special trip 
was made to Denver by Bates and one of our other manufacturers to square 
away this situation. They had a meeting with all of the parties concerned, the 
different jobbers and every body showed up but the Buda people. They 
didn’t have time or couldn’t get there or the man had a lame foot or 
what have you. The meeting was delayed until the next morning, which he 
had promised faithfully that he would attend about ten o’clock. The next 
morning he did not attend and altho he had made promises direct to them 
on their visit that he would correct conditions promptly, and keep things 
properly in line, he did not do so. 

Par. 22. The N. §. P. A. in cooperation with certain manufac- 
turers and jobbers undertook to “straighten out a situation” in Chi- 
cago, Ill., relative to prices on Flywheel Ring Gears certain jobbers 
were selling at what were considered low prices. 

(a) Replacement Parts Factories in a communication dated August 
6, 1930, to Bates Wohlert Co., stated in part as follows: 


We have your letter of the 4th instant in reference to the gear price which 
you took up with the N. 8. P. A., and as the writer talked with you yesterday, 
we do hope that some real pressure can be brought to bear on these people 
to get matters adjusted, and will be glad to hear from you as to what the results 
might be. 


(6) Bates Wohlert Co. in a communication dated August 20, 1930, 
to the Replacement Parts Factories, stated in part as follows: 
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Regarding the Chicago proposition, will keep after it direct with the Republic 
Gear as well as the N. S. P. A. and are today writing Chalfant as per copy 
enclosed. 


(¢) Bates Wohlert Co., again, on August 26, 1930, wrote to the Re- 
placement Parts Factories in part as follows: 


I am getting in touch with the other Starter Gear manufacturers regarding the 
price situation, and feel that we certainly should compete. 


Par. 23. Chairman, H. N. Nigg, of the Trade Ethics Committee of 
N.S. P. A., called a meeting of Flywheel Gear manufacturers for 
October 28, 1930, in Chicago. This meeting was postponed to a later 
date. The following notice was sent out to the Colorado Gear Co.: 


(a) The Trade Ethics Committee of the National Standard Parts Association, 
of which the writer is Chairman, have had a number of protests from their 
jobber members regarding the starter flywheel situation. 

We have attempted to amiably settle these differences by contact with our 
various jobber members and feel that we can come to a much better under- 
standing if the writer, as Chairman of the Trade Ethics Committee, and Mr. 
R. A. Kiken, the President of the N. S. P. A., could meet with a representative 
of your company and discuss the various problems that are vital to both the 
manufacturer and jobber, thereby creating more cooperation between them. 

You may be assured that at this meeting there will be nothing discussed that 
will in any way embarrass you, or that would tend to open either your Com- 
pany or our Association to criticism. 

The Meeting will be held on Tuesday afternoon, October 28th, at 2 P. M. ina 
parlor suite in the Stevens Hotel in Chicago, which will be registered under the 
writer’s Name. 


(6) The Colorado Gear Co., on October 21, 1930, replied to the 
N.S. P. A. in part as follows: 


We do not know how we can convince you of our sincere desire to get 
prices up, so we can make a legitimate profit and at the same time be rea- 
sonably assured that someone will not come into our territory and undersell 
us. That would be the finish of all the Flywheel Ring Gear Manufacturers. 
We could run our plant and have all we could do, if we were allowed to 
sell all the gears in our legitimate territory. Take Denver, for instance, a 
thousand miles from other gear Manufacturing centers, and yet we are not 
allowed to furnish only a part of the requirements. 

e We have withdrawn from practically all shipments over 500 miles. Our 
one ambition is to get the cheapest gear up to $1.50 each, which is still 
the most reasonable priced thing on the market requiring so much work 
and accuracy that we know of. We know we cannot run counter to existing 
Federal Laws and don’t intend to, but perhaps you can tell us how we can 
do this job without getting into any trouble. As we said before, our ter- 
vitory is limited and we are satisfied to remain in this territory. Now it 
looks easy to us for the others to serve their territory and let us serve ours, 
we will not molest them. But, we must get $1.50 for the cheapest gears. 
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(c) Chairman Nigg in his reply to Colorado Gear Co. of October 
29, 1930, stated in part as follows: 


We are in receipt of your communication of the 21st instant in answer 
to our letter, and regret very much that you were unable to attend the meeting 
in Chicago. 

We are also in receipt of your communication of the 25th, wherein you 
suggest the possibility of organizing a selling company that would purchase 
all the flywheel gears from the manufacturers, and in this respect wish to 
advise that this is a matter that is for others to handle than our Association. 

You can appreciate that we would open both the Association and the various 
companies to criticism, and accordingly we would not do anything of that 
nature. 

While your idea appears to have merit, it naturally would have to be 
consummated by the manufacturers alone. 


Par. 24 (a). Replacement Parts Factories on October 29, 1930, 
wrote to Bates Wohlert Co., in part as follows: 


Regarding the flywheel gear situation here in Chicago there has been a little 
trouble of late through a couple of jobbers quoting prices different to what were 
recommended at the meeting of the local N. S. P. A. sometime ago here. * * * 


* 8 * * * * * 


This we have heard nothing from you on except that you stated that 
you were going to put it up to the N. 8S. P. A. We understand that the 
local gear installers or machine shops here had a meeting the other night 
and Mr. Nigg of the N. S. P. A. Ethic’s department was at the meeting. He 
and Vic Anderson, I understand, went to the “mat” on several occasions. Myr. 
Palmer also argued, I believe at this meeting for revision of the price which 
I feel, only as far as Chevrolet dealers, would be desirable and profitable to 
everyone connected with the gear business because if they can’t sell them 
at a $2.25 price they can’t get the Chevrolet dealer’s business and this means 
that the Chevrolet dealers will put on the 12134 gear and retain that busi- 
ness for renewal, whereas if the part’s jobbers get in on that business with 
the Chevrolet dealer they will recommend for use the 12% gears which will 
keep the renewals away from the Chevrolet distributor. 


(6) Bates Wohlert Co. on October 80, 1980, replied to the Re- 
placement Parts Factories in part as follows: 

We are again taking up the flywheel price situation with the N. S. P. A 
and are taking the liberty of quoting three paragraphs from your letter 
which will explain the situation to Mr. Chalfant in the best possible manner. 

(c) Replacement Parts Factories in reply to Bates Wohlert Co., 
on November 3, 1930, stated in part as follows: 

We have your letter of the 30th advising us that you are again taking up 


the flywheel price situation at the N. S. P. A. Since writing you on this we have 
bumped into a condition which we think is rather unfair. 
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This is in connection with the Perfection Gear Company. We find that 
Perfection Gear Company in Chicago or metropolitan Chicago is making store- 
door delivery on all of their deliveries, which includes fly-wheel gears. 

We cannot do this and we believe that the Perfection Gear Company is 
violating its agreement with you by taking advantage of this situation. 


(dq) Chairman Nigg, on November 5, 1930, wrote to the Bates 
Wohlert Co., in part as follows: 


Your communication of the 80th addressed to Mr. Chalfant, has been handed 
the writer for attention. 

Your Chicago representative’s statements regarding the Chicago flywheel sit- 
uation have been carefully studied by the writer, and I believe that I am 
thoroughly familiar with the situation in Chicago due to my contact at my 
two visits with the Chicago jobbers. 

For your information, I visited your account, The National Dealers Service, 
and saw their invoices wherein they were servicing Chevrolet flywheels at a 
price of $2.25. 

To intelligently explain the Chicago situation, it would take several pages 
of letter writing, and I believe that I can give you a more clear picture of the 
conditions prevailing there by talking’ to you personally. It was my intention 
to ask you to visit with me at Detroit, but in view of the fact that the Show 
at Cleveland is so near, I am planning to see you during Show week, and I 
hope that the result of our meeting will be satisfactory, and that I can clearly 
outline to you the conditions as they are existing at the present time in the 
Chicago territory. 


Par. 25. Springfield Manufacturing Co., on November 18, 1930, 
wrote to the Colorado Gear. Co., in part as follows: 


The writer advises that so far as he knows all manufacturers of Fly Wheel 
Gears today have one price on Fly Wheel Gears. It might be possible that 
one of the smaller manufacturers may not be adhering to this policy. How- 
ever, we feel sure that any inside price quoting should be eliminated very 
shortly. 

The writer has been in attendance at the N. S. P. A. show during the three 
days, the 18th, 14th, and 15th, and expects to be in attendance the last three 
days of the Show. As soon as he returns from the Show he should have some 
further information regarding prices on Fly Wheel Gears, and will immediately 
get in touch with you. 


Par. 26. (a) Bates Wohlert Co., on December 4, 1930, wrote to 
Replacement Parts Factories in part as follows: 


Mr. Nigg of the National Standard Parts Association seems to feel that the 
National Dealer’s Service is causing a lot of trouble in the Chicago gear 
situation, and the writer immediately informed them that if we discontinued 
selling this company, Double Diamond people would immediately step in and 
give him 70% off. However, Mr. Nigg claims that if we could bring this 
situation about that he could bring a tremendous pressure on Double Diamond 
through all members of the N: S. P. A., to the extent that they would be forced 
to cease selling machine shops at 70% off. i 
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If this could be brought about, it would be wonderful for the Starter Gear 
industry. Mr. Nigg claims that he wishes one case furnishing him with concrete 
-proof, in order to bring this about. We ask that you get in touch with Na- 
tional Dealers Service, advising them to obtain a shipment or two of gears 
from Double Diamond at 70% off, also we suggest that we sell them temporarily 
-at 60% off list, however, we will agree to reimburse National Dealers Service. 


Part II 


Paracrary 1. The respondent, Motor & Equipment Wholesalers 
Association, referred to in the complaint as Motor & Equipment 
‘Wholesale Association, hereinafter referred to for convenience as 
M. E. W. A., is a corporation, not for pecuniary profit, organized 
-and existing under and by virtue of the laws of the State of Illinois, 
and has a membership composed wholly of jobbers in all parts of the 
‘United States. It had its principal office in 1936 at 400 West Madi- 
son Street in Chicago, in said State, and now has its principal office 
at 309 West Jackson Boulevard, Chicago, in said State. The officers 
-and directors of said Association for the years 1936 and 1940 and 
the members of said Association with which the said officers and 
directors are connected are, or have been, as follows: 


1936 
*Officers of association: Name of member concern with which connected 
W. F. Wilkerson, president-_. Wyoming Automotive Co., Caspar, Wyo. 
G. N. Lockridge, vice-presi- Kansas City Automobile Supply Co., Kansas 
dent. City, Mo. 
S. O. Treland, secretary___. Grimm-Hansen-Treland, Inc., Chicago, Tl. 
A. W. Kleinschmit, treasurer. Automobile Equipment Co., Detroit, Mich. 
B. W. Ruark, general man- Motor & Equipment Wholesalers Association, 


ager. 400 W. Madison St., Chicago, Il. 
Board of directors: 
ELD SsViestali = ees2 ees Reinhard Bros. Co., Minneapolis, Minn. 
Rig C 2S parksi seas ee een Sparks Auto Supply, Champaign, Ill. 
AACE SWankae soe eee Beard & Stone Electric Co., Houston, Tex, 
EEC CrookMa mn sae eee Wiggins Co., Inc., Portland, Oreg. 
1 al Roped RYO} (Sy de a oe Franklin Auto Supply Co., Providence, R. I. 
Ras Clapp sass sae eo aceene R. T. Clapp Co., Knoxville, Tenn. 
Pda atsOh 22a—- meee oe Consolidated Automotive Co., Jacksonville, Fla. 
HO; Huntings222222 eee Auto Equipment Co., Denver, Colo. 
Ge W.eElUston ees — sae Motor Equipment Co., Wichita, Kan. 
(Ch Dind (O) MaSy ee Auto Spring & Bearing Co., Roanoke, Va. 
Eee Be Millers eee ene Lewis Motor Part, Dayton, Ohio, 
1940 


‘Officers of association: 
F, G. Stewart, president____ Standard Automotive Supply Co., 1835 14th 
St., NW., Washington, D. C. 
H. J. Dinkmeyer, vice presi- Chicago Auto Parts, Inc., 3053 Lawrence 
dent. Ayve., Chicago, Ill. 
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Officers of association—Continued. 
T. ©. Tonkin, secretary___-_ Casper Supply Co., 444 S. Center St., Casper, 
Wyo. 
H. D. Howard, treasurer____ Williams Hardware Co., 100 Second Ave., N., 


Minneapolis, Minn. 
B. W. Ruark, general man- Motor & Equipment Wholesalers Association, 


ager. 309 W. Jackson Blvd., Chicago, Ill. 

Rie PAGrecnes a2 225 225-8 e: Littlefield-Greene Corp., 588 Commonwealth 
Ave., Boston, Mass. 

RJ. Alexander=-— 22-0 = Alexander-Seewald Co., 410 W. Peachtree St. 
NW., Atlanta, Ga. 

Wace barnes; ts. 5255 =es2 Barnes Motor Supply, 1205 Main St., Baton 
Rouge, La. 

AaGr Johnson 2 3=SaS e Ss Terre Haute Heavy Hardware Co., 545 N. 
13th St., Terre Haute, Ind. 

O.s.vc@lellan——- =... ae Motor Supply Co., 602 N. Independence Ave., 
Enid, Okla. 

iareheStewarte-2- sss scone Glasgow-Stewart Co., 204 E. 5th St., Charlotte, 
N. C, 

Veli era VCS == =a aaa Ozark Motor & Supply Co., 308 S. Jefferson 
St., Springfield, Mo. 

PDHOS + enKkS =e see eee Cumings Brothers, 901 S. Saginaw St., Flint, 
Mich. 

Cr Wa Hammond-2222222-=" Motor Hardware & Equipment Co., 1133 Co- 
lumbia St., San Diego, Calif. 

ee L00CK see aan ee eee R. J. Loock Company, 343 N. Gay St., Balti- 
more, Md. 

@mOleseny Jlaaso-e ee Farrar-Brown Co., Ine., 94 Forest Ave., Port- 
land, Maine. 

Ms DB alle eee Joseph Strauss Co., 25 High St., Buffalo, N. Y. 

Board of directors: 

Ni VaAntis ssi Risk A iyeas Ozburn Crow & Yantis Co., 9 N. Second St., 
Fort Smith, Ark. ; 

As Cavanaugh: 223. ss--< = Motor Car Supply Co. of Canada, 317 Sixth 


Ave., W., Calgary, Alta., Canada. 


Par. 2. Respondent, Mississippi Valley Automotive Association, is 
one of the regional groups of respondent M. E. W. A. described in 
paragraph 8 hereof. 

Par. 3. Respondent, Southwestern Automotive Jobbers Association, 
is one of the regional groups of respondent M. E. W. A. described 
in paragraph 8 hereof. 

Par. 4. The members of this respondent association purchase vari- 
ous automobile parts and items of equipment in several States from 
manufacturers and the automobile parts and items of equipment so 
purchased are shipped and transported to warehouses and places of 
business in States other than the States where such commodities were 
manufactured. In the course and conduct of such business certain 
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members of this respondent association are, and have been, engaged 
in commerce among the several States of the United States and in 
the course of business in such commerce their operations have had, 
and have, a direct effect upon interstate commerce in automobile parts 
and items of equipment. Certain members of this respondent associ- 
ation are normally in actual competition with each other and with 
nonmember jobbers. 

Par. 5. The business of members of this respondent association has 
represented, and now represents, a substantial volume of business in 
the jobbing of various automobile parts and items of equipment 
throughout the United States. 

Par. 6. This respondent association was incorporated under the 
iaws of the State of Illinois; it received its charter on September 12, 
1931. The M. E. W. A. was the result of the splitting up of the 
former Motor Equipment Association (M. E. A.) whose member- 
ship consisted both of manufacturers and jobbers; the manufacturers 
of the former M. E. A. went into the Motors & Equipment Manu- 
facturers Association (M. E. M. A.) and the jobbers joined the Motor 
and Equipment Wholesalers Association (M. E. W. A.) which is 
an exclusively jobber organization. Mr. B. W. Ruark has been 
general manager of the M. E. W. A. since its organization. 

Par. 7. (a) At the very beginning of the association, its board 
of directors became interested in establishing contact with local asso- 
ciations all over the United States. These local associations were 
referred to as regional groups. In many instances, local associa- 
tions were already in existence and meetings of these local associa- 
tions were attended by the president or general manager or some other 
representative of M. E. W. A. In localities where no local asso- 
ciation existed, the general manager of M. E. W. A. took the ini- 
tiative in having a new association organized. The general bulletin 
issued September 13, 1932, reported that the entire United States 
had then been organized into regional groups. M. E. W. A. had no 
authority or control, legal or otherwise, over any of the regional 
groups. Through its president and general manager it did, however, 
endeavor to keep the various regional groups informed concerning 
problems of the industry which had arisen in other sections of the 
United States and how they had been dealt with there. On a few 
occasions, resolutions adopted by regional groups were forwarded to 
the board of directors of M. E. W. A. for approval. The regional 
groups at times forwarded the minutes of their meetings to the 
National Association. Many members of the regional groups were 
not members of M. E. W. A. Some were members of N. S. P. A.” 
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In July of 1932 and 1933, M. E. W. A. initiated a conference of 
representatives of the various regional groups to be held in Chicago 
for discussion and consideration of various industry problems. 
These meetings were held and were arranged for by M. E. W. A. 
The board of directors of M. E. W. A. endeavored in this activity to 
come in contact with and arouse interest in nonmembers of 
M. E. W. A., who might join. At one time, the M. E. W. A. repre- 
sented that there were about 700 automotive jobbing houses in the 
United States included in its membership and the various regional 
groups. General Manager Ruark, in a bulletin dated January 16, 
1933, addressed to members and nonmembers who were members of 
regional groups, requested said members and nonmembers to fill in 
distribution charts which charts are discussed later under point 6 
of the 14-Point Program of M. E. W. A. 

(6) Relative to the respondent, Mississippi Valley Automotive 
dobbers Association, the following quotation is taken from a letter 
from General Manager Ruark to W. E. Wissler dated January 6, 
19382: 


I have received from Mr. L. E. Seltzer, Secy., Mississippi Valley Automotive 
Jobbers Association, a report on recent meeting at Davenport and will be glad 
to present the resolutions drawn up at that meeting to the Directors of the 
Motor & Equipment Wholesalers Association, so that the cooperation of the 
national association with your group will be thorough and along the lines you 
desire. 

We desire to maintain the closest possible contact with the regional groups 
and I will appreciate it very much if I may be accorded the privilege of at- 
tending your meetings in the future, simply for the purpose of being of the 
greatest possible assistance and of providing the close working arrangement 
between the Mississippi Valley group and the M. HB. W. A. 


(c) The following appears in M. E. W. A. General Bulletin No. 
4, dated May 18, 1932: 


JOBBERS KVERYWHERE RECOGNIZE VALUE OF M. E. W. A. 


The dollar, we are told, is now worth $1.52 as compared with its purchasing 
power in 1926. Values, tangible and intangible, of fundamental merit ARE 
worth more in times like these. Intelligence, factual knowledge, courage and 
the will to win are all at a premium under present conditions. 

This applies with equal force to organized effort as represented by your trade 
association. 'The very conditions which might at times be discouraging give the 
jobbing industry its opportunity. 

In the M. E. W. A., the industry has the means by which it is advancing 
its interests in a very material way. The organized influence of the more than 
200 responsible jobbing concerns, who are the M. H. W. A., augmented by the 
cooperation of more than 100 others who are members of the several regional 
groups, is a thing of tremendous value. 
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Jobbers everywhere know this to be true. They tell us so not only in 
words but in deeds. 

This writer, in ten years’ experience in trade association work, can truth- 
fully state that he has never before seen such a widespread and genuine 
interest in any trade association’s activities. 

Our correspondence with members has increased enormously, and we are 
successfully handling many matters of great importance to jobbers which had 
to be side-tracked or soft-pedaled in the former dual-type association. 


Par. 8. The following appeared in a form letter of the M. E. W. A. 
Directors to jobbers: 


Tum 14-POINT PROGRAM of our Association is of very definite value to you. 
It is designed to protect and promote your business by fighting for clean dis- 
tribution in the battle between competitive channels. The jobbing industry 
needs the M. E. W. A. to bring the full power of organized jobber opinion into 
play for fair play in distribution. The 14-Pornr PRocGRAM is our method of 
accomplishing this. It is working and will continue to work in the interests 
of jobbers and jobber distribution. 


General Manager B. W. Ruark of M. E. W. A. delivered an address 
at an open meeting December 6, 1932, on the M. E. W. A.’s 14-point 
program; the speech is entitled “The Tall Timbers.” 

The 14-point program is briefly set forth in an official M. E. W. A. 
communication, copy of which is as follows: 


The M. BE. W. A. 14-Point Program for the advancement of jobber distribu- 
tion, is described as follows: 

1. Constant demand that unsound trade practices be eliminated, backed 
by unified jobber opinion—a powerful influence. 

2. Continuous contacts with other trade elements, such as car manufacturers, 
oil companies, tire companies, etc., to bring about a better appreciation and 
understanding of jobber distribution. 

38. Contacts with manufacturers distributing through jobbers to interpret to. 
them jobber opinion on sales policies and practices. 

4. Maintain at high efficiency operations of the 21 Regional Groups, the work- 
ing units of the national body. 

5. Campaign of publicity to keep jobber distribution to the forefront. 

6. M. E. W. A. Key-Line Distribution Charts for Regional Groups, through 
which jobbers may know “Who else is Handling the Line?”, which information 
is being utilized by jobbers to great advantage. 

7. Campaign to customers of the jobber emphasizing how the jobber assists. 
them in operating profitably. 

8. Establishment of M. H. W. A. Bureau of Interchange of Jobbers’ Experi- 
ences on Lines Handled for use by members. 

9. General Monthly Bulletin serving the two-fold purpose of supplying mem- 
bers with valuable information and of bringing about unified jobber opinion 
on matters of trade interest. 

10. General and special surveys on various phases of management in the 
wholesale automotive field, e. g., methods of compensating salesmen, budgetary 
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control, operation of branch establishments, machine shop operations, increasing. 
the unit of sales, ete. 

11. Merchandise Exchange Department, facilitating the sale of slow-moving 
items, overstocks and discontinued lines. 

12. M. BH. W. A. Purchasing Information Questionnaire, a first-rate device 
to assist jobbers to obtain accurate data, the first essential to efficient buying. 
upon which depends profitable selling. 

13. M. H. W. A. Collection Service which puts the prestige of the National. 
Association back of the jobbers’ efforts to collect past due accounts. 

14. M. E. W. A. Adjustment Service through which matters in dispute 
between jobbers and manufacturers and others are successfully handled. 


Point 3. “Contacts with manufacturers distributing through job- 
bers to interpret to them jobber opinion on sales policies and prac- 
tices.” 

(a2) M. E. W. A. General Bulletin dated June 27, 1932, is in. 
putt as follows: 

HIGH SPOTS OF M. E. W. A. 
CONFERENCE OF REGIONAL 
ASSOCIATION REPRESENTATIVES 
ETC. 
It is the sense of this meeting that automotive jobbers will best serve their 


interests by handling lines of equipment sold solely through regular jobbing 
channels for distribution. 


(6) The following quotation is taken from “The Tall Timbers,” an 
address by General Manager Ruark: 


Sometimes the M. EB. W. A. has found it necessary in the interest of clean 
merchandising to be vigorous in its representations to a certain type of manu- 
facturer and jobber, whose operations are destructive to jobber distribution, and 
at times we are compelled in justice to our jobbers, as well as to the manufac- 
turers involved, to take advantage of all proper means at our disposal to protect 
the investments of our members. 


The following appears in M. BE. W. A. General Bulletin dated 
September 13, 1932: 


Association officials are continuously contacting manufacturers endeavoring 
to interpret to them jobber opinions as manifested through the M. BH. W. A. 
on yarious matters of importance to jobbers. 


(c) On March 19, 1932, General Manager Ruark distributed to 
the directors a tentative program for the Board of Directors’ meeting 
for March 28, 1932, which, among other things, included the follow- 
ing matters which were referred to the General Manager by regional 
groups and members: 


8. (a) Reported Policy of Buick Motor Co. to insist that certain merchandise 
be bought only from Buick distributors. 
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(b) Dupont Policy of Selling direct to Certain Types of Dealers. 

(c) New Trico Products Plan of Distribution. 

(d) Reported change in Policy of Russell Mfg. Co. 

(e) Ford Motor Co. competition principally on lamps and spark plugs. 

(f) International Harvester Plan of handling equipment orders. 

(g) Champion Spark Plug Co. distribution through Atlas, Goodyear, et al. 

(h) Wayne Company distribution through oil companies. 

(i) Weaver Mfg. Co. distribution through Goodyear Tire & Rubber Co. at 
reported discount of 35% off list. 

(1) Great Lakes resolution re: Mail Order Houses selling below Manufacturers 
suggested resale. 

(n) Texas and Southwestern Jobbers discussion on “New Departure 
Discounts.” 

(o) Different discounts for various trade classifications among dealers creates 
expense for jobbers. 

9. (a) Letter from Chanslor & Lyon regarding manufacturers permitting car 
manufacturers to undersell the jobber. 

(d) Continental Resource Corporation. 

(f) List of Greenfield Tap & Dye Products in Mail Order Catalogues. 

(h) Apparent preferentials given by Delco, Lyon Metal Products and New 
Departure Bearings, et al., to Chevrolet. 


The minutes of the directors’ meeting for March 28, 1932, indicate 
consideration of only items (¢) and (/) above. 

Point 4. “Maintain at high efficiency operations of the regional 
groups, the working units of the national body.” 

(a) The following quotation is taken from “The Tall Timbers”: 


The regional groups are effective instruments in cementing the interests of 
jobbers in local and regional areas, and they are accomplishing some very worth- 
while results. They serve as organized units available for cooperation with 
manufacturers and with the national body. 


Point 6. “M. E. W. A. distribution charts for regional groups, 
through which jobbers may know who else is handling the line.” 

This distribution chart was a chart ruled into squares on which the 
names of manufacturers were shown on the horizontal lines and the 
names of jobbers in the vertical columns. An “X” inserted in a square 
on the chart indicated that the jobber shown in that vertical column 
was a distributor of the products of the manufacturer shown on the 
horizontal line. The “X’s” appearing in the column of any particular 
jobber indicated the manufacturers for whom he distributed. The 
“X’s” appearing on the horizontal line opposite a manufacturer’s 
name indicated the jobbers who were distributing his products. 

(a) The following is taken from “The Tall Timbers” (the 
M. E. W. A. 14-point program and address by General Manager B. W. 
Ruark): 
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As indicated, these Charts tell “who else is handling the line.” They are used 
by jobbers in the following ways: 

(a) If a jobber is giving consideration to a new line, he can by reference to 
the Chart find out those in his particular regional group who are handling the 
line and he may, if he wishes, call upon them to ascertain their experience with 
the line under consideration. 

(b) If a jobber has an overstock of a certain line, he may offer said overstock 
to those carrying that line as shown by the Distribution Chart. 

(c) A jobber may, through exchange of certain items in a line, balance his 
stock and at the same time assist a fellow jobber in doing the same. 

(d) If a jobber is having difficulty in profitably merchandising a line, he may, 
if he wishes by reference to the Chart, inquire of fellow jobbers if they are facing 
or have faced a similar situation and how they may have met the difficulty. 

This Distribution Chart Service is a device for developing facts as indicated 
in the uses to which they are put by jobbers. We believe—and we are backed 
in that belief by the judgment of some leading manufacturers—that this activity 
is a thoroughly proper one and that it has elements of real value for manu- 
facturers. It enables jobbers to get facts about various lines in which they may 
be interested. Any manufacturer whose program is sound and whose line is 
profitable must of necessity be benefited by the interchange of information result- 
ing from use of the Charts. Those whose programs are not sound and whose 
lines are not profitable are already headed into a blind alley, regardless of what 
facts may be developed or the method of their development. 


The last issue of the Distribution Chart was issued in 1936. 

(6) General Manager Ruark, in a bulletin dated May 27, 1932, en- 
titled “M. E. W. A. Regional Group Keyline Distribution Charts,” 
stated in part as follows: 

It is planned to supply all M. EH. W. A. members and those nonmember jobbers 
cooperating with us in regional groups a copy of the chart for every regional 
group. In that way a pretty accurate picture of distribution of various lines on 
a national scale can be had. 

There will be need for weeding out some lines appearing on the chart and 
the addition of others not now on it. Some way will be developed to distinguish 
between lines of various manufacturers’ make. Quite probably other refine- 
ments not now occurring to us will be necessary. 

(c) In another bulletin in March, 1932, to members, General Man- 
ager Ruark stated in part as follows: 

* * * He (the jobber) will be able, by reference to these several charts 
to ascertain what jobbers affiliated with the regional groups and the national 
organization throughout the country are handling a given Jine. 

Point 8. “M. E. W. A. bureau of interchange of jobbers’ experiences 
on lines handled for use by members.” 

(a) Approximately 90 percent of the members of M. E. W. A. took 
this service. Those taking the service agreed to furnish informa- 
tion, when requested from time to time, on any and all manufacturers 
with whom the members have had any experience and consent that 
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the information so furnished shall be used in the compilation of re- 
ports to be supplied members of the Association. All reports fur- 
nished to members taking the service were to be strictly confidential 
and if a member did not hold in confidence any such reports, no 
further reports were to be furnished him. The reports bore the fol- 
lowing legend—“Only those members who apply for this service on 
the printed application form are entitled to the service.” 

(d) The following is taken from M. E. W. A. General Bulletin 
No. 8, December 13, 1932: 


APPROVAL OF 14-POINT PROGRAM 


One high-light in the Convention was the unanimous approval by Jobbers of 
the M. E. W. A. 14-Poinr Program, particularly the “Gotp Srar Pornt” of that 
program. 

This “Gold Star Point”—or “The Interchange of Jobbers’ Experiences on Lines 
Handled” was stated by many of our manufacturing friends to be very definitely 
in the interest of the manufacturer, as well as the jobber. 

This service will be developed to the greatest point of efficiency as soon as 
it possibly can be, and we hope within a short while to have our files complete 
so that members may obtain on short notice reports of experiences of jobbers 
on any and all lines of automotive merchandise. * * * 


Point 12. “M. E. W. A. purchasing information questionnaire. 
A first rate device to assist jobbers to certain accurate data, the first 


essential to efficient buying upon which depends profitable selling.” 
(a) The following is taken from “The Tall Timbers”: 


The jobber has a right to know what his competition is. 

Third. Sales, and on what price basis, to channels competing with jobbers, 
such as chain stores, mail order houses, department stores, oil companies, tire 
companies, car manufacturers or distributors for resales, ete. 

Since the price at which the manufacturer supplies merchandise to channels 
competing with jobbers is a most important factor determining the nature of 
the competition which these channels may give the jobber, it seems to us that 
there is no really good reason for withholding this information. 


(6) The form of questionnaire under this point was sold to mem- 
bers at a nominal cost to those requesting same and were used by the 
jobber members and submitted to factory salesmen. 

Par. 9. The board of directors directed the general manager to 
issue a questionnaire to members on the subject “Should jobbers 
patronize Competing Manufacturers.” 

In the bulletin dated September 18, 1932, distributed to members, 
the general manager (Ruark) stated: 

In our general letter eliciting opinions of members on this subject, we stated 


“uncontrolled outlets are taken to mean any and all channels of distribution 
competing with jobbers who either have a resale schedule lower than the resale 
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suggested for jobbers, or who handle manufacturers lines without regard to 
their suggested resales.” 

The inquiry was directed to 211 jobbers resulting in 142 responses, 

The returns indicate an almost universal consensus of opinion that jobbers 
are not Serving their own best interest by patronizing competing manufacturers 
whether such competition is direct through sales through their own outlets to 
jobber customers, or whether through other channels of distribution who are 
granted preferential treatment or are allowed to operate without regard to 
the manufacturer’s suggested resale. 

There is in all the responses not one single expression in support of the 
manufacturer who contributes to the breaking down of his own policies—that 
is, those suggested by him for the jobbing industry. There is, however, dis- 
cernible in all the replies the general opinion that jobbers should either not 
patronize the manufacturer who competes with them, or in cases where it 
does not seem advisable to put that practice in effect, to buy as little ag 
Possible from such competing manufacturer. 

Extracts from several of the members’ answers were sent out in 
bulletin form to*members by the general secretary, one of which is 
as follows: 

(4) Jobbers should not patronize manufacturers with a sales policy that is 
discriminating in any way, shape or form, and such manufacturers should have 
that practice published in the M. H. W. A. bulletins. 

One of the subjects discussed at the M. E. W. A. summer conference 
of the jobbers held in Chicago June 20-24, 1932, was “Should Jobbers 
Buy From Competing Manufacturers—Result of M. E. W. A. Ques- 
tionnaire Covering this Subject and an Analysis of Forms which 
Said Competition Assumes.” 

Par. 10. (a) National Automotive Parts Association (N. A. P. A.) 
was incorporated under the laws of Michigan, May 4, 1925. The 
Association had 88 main affiliated warehouses. These warehouses 
were all independently owned, and many of them had one or more 
branches. The Association had connection with 21 manufacturers. 
These manufacturers for the most part distributed 100 percent 
through the N. A. P. A. warehouses. 

(6) Nearly all manufacturers have some kind of warehouse con- 
nections in various parts of the country. Usually, these warehouses 
are under the 100 percent control of the factory. The man in charge 
of the warehouse usually works on a commission. The maximum 
compensation paid to the warehouse agent is 20 percent. There is 
evidence that the minimum commission is 5 percent. However, in 
the case of the minimum commission the warehouse agent usually 
carries no stock in the warehouse and is no more than a factory rep- 


resentative taking orders. 
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(c) The warehouses of the N. A. P. A. organization function both 
as a warehouse and as a jobbing house. The warehouses receive 
an extra commission over and above usual jobber’s commission as 
compensation for the warehouse facilities furnished. 

(d) There is evidence that the N. A. P. A. warehouses were origi- 
nally organized by the Continental Motors Corporation as supply 
depots for motor parts. Additional lines were added from time to 
time until the warehouse now carries a complete line of replacement 
parts and some accessory items. ' 

(e) Some of the manufacturers affiliated with this group are mem- 
bers of the M. E. M. A. 

(f) Some M. E. W. A. members objected to the system of distri- 
bution of N. A. P. A. One objection was that where an extra com- 
mission was granted to a jobber for warehousing, it was contended by 
some M. E. W. A. members that this extra commission was in fact 
a discrimination in price in favor of N. A. P. A. warehouse jobbers. 
Another objection by some of them was that N. A. P. A. warehouse 
jobbers sold at jobber prices to persons whom some M. E. W. A. job- 
bers claimed were not performing a jobbing function. Some of the 
members of the M. E. W. A. have sometimes written to their officials 
relative to the conduct of the N. A. P. A. distributors. 

(g) E. Englehardt, a member of the Policy Committee of M. E. 
W. A. in a letter dated June 12, 1932, wrote to the Continental 
Diamond Fibre Co., in part, as follows: 

Replying to your circular letter of the 15th inst., one of the reasons the old 
line jobber does not take kindly to your product, is the fact that you give 
N. A. P. A. a preferential of 20% or 25%. 

This enables these people to go out and sell the little fellow and ereate a 
lot of competition in a field that is already too crowded, and we all agree 
that it is a situation that should not exist, and any honest-to-goodness jobber 
is foolish to buy your product thru your N. A. P. A. set-up, thus creating an 
additional profit for somebody that is entirely unnecessary. 

Quite a number of manufacturers have discontinued this and are passing the 
full price on to old line jobbers who are able to give them satisfactory 
distribution. 

(i) Under date of August 4, 1932, Mr. Englehardt wrote the M. E. 
W. A. as follows: 


I was able today to obtain a list of names of concerns that are being set up 
as competition to us throughout the country because of price preference given 
by certain manufacturers to N. A. P. A. warehouses. 

In this particular instance it covers Cable only, and I think the offender is the 
Beldon Company, manufacturers of Cables of all kinds. 
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The average jobber, such as ourselves, pays 60% off for Cable. Beldon 
gives the N. A. P. A. warehouse 60 & 20% and they in turn sell the little fellows 
that are listed as N. A. P. A. jobbers at 60% off, or our cost. 

I think this should be brought to the attention of all of our members who are 
handling Beldon Cable. We certainly are entitled to 60 & 20% if the N. A. 
P. A. fellow is. At any rate, these people are demoralizing the whole jobbing 
industry by putting in jobbers’ stock at jobbers’ cost at every little crossroads. 

We understand the Victor Gasket & Mfg. Co. have recently discontinued selling 
the concern at Des Moines. These people have a few lines on which they get a 
20% preferential and we certainly ought to make a strong fight to have this sort 
of thing discontinued, and I think concerted effort on the part of our Association 
can accomplish this very thing. 


(7) Mr. Englehardt, on June 25, 1932, in a letter for the attention 
of General Manager Ruark, stated: 


A few days ago I sent you copy of letter that I had written to the Continental 
Diamond Fibre Company. I enclose herewith their reply. 

I think we might be able to bring pressure enough to bear on these people to 
show them the unfairness of their selling an N. A. P. A. concern on a lower basis 
than they do us. At any rate, I think we ought to try to show our members the 
inconsistency of buying from an N. A. P. A. jobber. It certainly isn’t good business 
for us to patronize a concern that is in direct competition with us, and whose one 
aim in life is to set up concerns who can take business away from us. 


The reply of the Continental-Diamond Fibre Co., referred to in the 
foregoing letter is as follows: 


Thank you very much for your letter of June 18th and your suggestion regarding 
our present distribution set-up. 

We have found, however, that over the last three years the N. A. P. A. set-up 
which is based on the need of the replacement market for nearby warehouse serv- 
ice, has really been beneficial to the big jobber as well as the small jobber. 

In your case, for example, you can purchase Celoran Timing Gears from our 
warehouse in Des Moines at the same discount for which you buy any other line 
direct from the factory or from some warehouse not nearly so conveniently located. 
This enables you to keep your own stock at a minimum and get a turn-over which 
will show you a desirable profit. 


Par. 11. General Manager Ruark, of the M. E. W. A., wrote a letter 
to the Alemite Co., under date of September 21, 1932, as follows: 


Our member, the Sieg Company of Davenport, Iowa, has sent me copy of letter 
to Stewart-Warner Speedometer Corporation, regarding the Alemite Corporation 
of Iowa, going into competition with jobbers. 

I attach copy of.said letter so you may know the view point of our member 
at first hand. I have heard reports of two or three other instances in which 
alemite distributors are alleged to be preparing to compete with jobbers handling 
your line. 

It is only natural that jobbers would prefer not to have competition from manu- 
facturers whom they are doing business With. This has been manifested in a 
number of ways; and I am ¢alling it to your attention as a matter of information. 
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You undoubtedly will want to analyze the probable results of the activities of 
any of your representatives as they may affect Alemite interests. 

Will you please note particularly our member’s comments on Mr. Clarke’s alleged 
activities in disrupting the sales organization of our member. 

This letter is written to you as a matter of information and with a desire to 
cooperate with you in any matters of mutual interest. 

We like to be well informed on any and all matters pertaining to our members, 
which is the reason I am coming to headquarters, and meanwhile I thank you 
for any comments on the matter in hand. 

Under date of September 22, 1932, Alemite Corporation replied as 
follows: 

Acknowledging your letter of September 21, I might tell you that just yesterday 
we heard of the rumors that are circulating about our Davenport distributor going 
into the parts jobbing business, and are writing Mr. Clarke today for a complete 
report as to just exactly what he is doing in this connection. 

While we are inclined to believe that these rumors may not be entirely true 
or that they are at least greatly exaggerated, we are, nevertheless, getting to the 
bottom of this whole thing, and as soon as we have completed our investigation, 
I will be glad to write you again. 

Mr. Engelhardt of the Sieg Co. of Davenport, was on two committees 
of the M. E. W. A. Mr. Wissler of Herring-Wissler Co., Des Moines, 
was on the Board of Directors of M. E. W. A. 


Part III 


Paracrapy 1. Respondent Automotive Trades Association of 
Greater Kansas City, hereinafter for convenience referred to as Auto- 
motive Trades Association, is an unincorporated trade association with 
headquarters and principal place of business formerly located at 206 
Kast Sixteenth Street, Kansas City, Mo., and now located at 901 David- 
son Building, 10 East Seventeenth Street, Kansas City, Mo. Its mem- 
bership is composed of both manufacturers and jobbers of automobile 
parts and accessories. ‘The following are the officers and directors of 
said respondent Automotive Trades Association for the years 1936 
and 1940. 


1936 

Officers of association: Name of member concern with which connected 

George W. Arnold, president 

(deceased) 

Board of directors: i 
JOC MY. Cioee sesso ee Pickwick Garage, 307 HB. 9th, Kansas 
City, Mo. | 
red s0dde 2S as ee Lodde Bros. Tire Service, 8756 Broadway, 


Kansas City, Mo. 
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Officers of association—Continued. 
Geos Thocknridgess ssi aes ae = ‘K. C. Auto Supply, 1818 McGee, Kansas 
City, Mo. 
1b, Neh (COuine ie 24 Hour Service, 300 W. 20th, Kansas 
City, Mo. 
ACOH erzimate= steak Let ES es Herzmark Auto Service, 3308 ‘Troost, 
Kansas City, Mo. 
JOC Butlenssee tes ses SS Federal Garage, 753 Central, Kansas 
City, Kans. 
dy (C4 Gi oe ee ee Craig Tire & Sales Co., 1837 Grand, 
Kansas City, Mo. 
OSB: Gaultaee ee eee ee Sait: General Auto Parts Co., 1980 McGee, 
Kansas City, Mo. 
Geom Wintenrsrs = aes = Winters Service, 1283 Central, Kansas 
City, Kans. 
Wee VL OUR ee ee Dayton Auto Parts Co., 1623 McGee, 
Kansas City, Mo. 
Officers : 
CSB Bere, snresident 22 oe 1025 Oak, Kansas City, Mo. 


Edward T. Leahy, vice-president_ 1532 Baltimore, Kansas City, Mo. 
Harry A. Rubin, vice-president__ 1025 Wyandotte St., Kansas City, Mo. 


Joe Butler, vice-president_______ 753 Central, Kansas City, Kans, 

L. F. Naughton, vice-president__ 2103 Grand, Kansas City, Mo. 

Cer Walks eseeretary——- 2-2 812 E. 17th, Kansas City, Mo. 

O. V. Snook, treasurer__---_-_-- 8014 Independence, Kansas City, Mo. 


Robert Carr, sergeant-at-arms___ 1309 McGee, Kansas City, Mo. 
Directors: 


Aly LO, BEY OE ee a et See ee ee ae 1931 McGee, Kansas City, Mo. 
James) Burleson sas.) as — eens 2744 Prospect, Kansas City, Mo. 
Arthur HeLzmMark = 222 soos 3308 Troost, Kansas City, Mo. 

JOCm EI Ly Crs at eer — ree 307 East 9th St., Kansas City, Mo. 
ee NOLS ania wre 2s eo se ee 2012 Grand, Kansas City, Mo. 


Par. 2. The members of respondent association consist of several 
corporations, individuals, firms, and partnerships, their number and 
identity varying from time to time by the separation of some and the 
addition of others, so that it is impracticable at any given time to 
name each and all the members without manifest delay and incon- 
venience. ‘The officers, directors, and members set forth and identified 
in the foregoing paragraphs are representative of all the members of 
the respective respondent associations. In many instances the mem- 
bers maintain membership in more than one of the respondent 
associations. 

Par. 3. The manufacturing members of said respondent association 
in the course and conduct of their business, make and sell various 
automobile parts and items of equipment in various States, and 
cause such parts and items of equipment to be shipped and trans- 
ported to warehouses and places of business and to customers, includ- 
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ing jobber members, in States other than the State where such 
commodities were made or originally sold by respondent manufac- 
turing members. The jobber members of said respondent association 
purchase various automobile parts and items of equipment in 
various States from manufacturers, including respondent manu- 
facturing members and the automobile parts and items of equipment, 
so purchased, are shipped and transported to warehouses and places 
of business in States other than the States where such commodities 
were manufactured. In the course and conduct of such business, 
respondent manufacturing members and certain respondent jobbing 
members are,:and have been, engaged in commerce among the several 
States of the United States and in the course of business in such 
commerce, their respective operations have a direct effect upon 
interstate commerce in automobile parts and items of equipment. 
In the course of such business operations, certain manufacturing 
members are normally in actual competition with each other and 
with nonmember manufacturers and certain jobbing members are 
normally in actual competition with each other and with nonmember 
jobbers. 

Par. 4. The business of the members of said respondent association 
has represented, and now represents a substantial volume of business 
in the manufacture and jobbing of various automobile parts and items 
of equipment. 

Par. 5. The respondent, Automotive Trades Association, was 
originally an organization of independent garages, not authorized 
car distributors. Later the said Association membership broadened 
to include all firms engaged in the automotive trades, which included 
the automotive jobbers. The said Association had a Jobbers’ Divi- 
sion and a Manufacturers’ and Miscellaneous Wholesalers’ Division. 
The Manufacturers’ Division does not now actively function. At 
the present time the Association has 12 manufacturing members who 
are classified as Associate members. The manufacturing members 
do not have a voice in the affairs of the Association. A list of 
services performed by the A. T. A. (Automotive Trades Association ) 
contained the following: 

7. Furnish simplified localized flat rate service. 

12. Give you a wealth of valuable information on all departments of your 
business—this through regular and special meetings. 

16. Do everything possible to improve trade practices and stabilize your 
business. 


19. Identify you as a member of an established and progressive trade 
association. 
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Par. 6. The respondent Association has facilities for time payment 
of automobile repairs, credit information, collection facilities. Sec- 
retary Barnett claimed that minutes of the meetings and special ses- 
sions are not kept. Under the provision of point 19 all members 
were furnished an identification card. The Association also published 
a directory or buying guide. The A. T. A. directory, with its member- 
ship lists of its various, divisions, was sent to all members with the 
following: 


Your Board of Directors felt that your members should support members, 
insofar as possible by purchasing supplies from members only. If all members 
will cooperate in that respect, much can be accomplished toward increasing the 
strength of our organization. 

It has always been the policy of most member wholesalers to give special 
attention and consideration to business from A. T. A. retail establishments. 


Par. 7. The respondent Association has a jobbers’ division and for- 
merly had a warehouse division. After the organization meeting of 
the warehouse division, Mr. Mott of Dayton Auto Parts, spoke for 
the jobbers, December 13, 1930. Mr. Orville Gault, who originally 
organized the A. T. A., subsequently was taken to Detroit and em- 
ployed by N.S. P. A. Some time after the meeting above referred 
to, Mr. Mott referred the matter of the Arrowhead Co., a manufac- 
turer, selling to a machine shop in Kansas City at jobber’s prices, 
to the Grievance Committee of the N. S. P. A. The warehouse 
Code of Ethics of the A. T. A. was as follows: 


1. Warehouses will sell to jobbers who are selling at wholesale and are 
stocking a line. 

2. No merchandise will be delivered from warehouse without written order 
from a jobber stocking the line or a competitive line. 

3. All merchandise delivered from warehouse on jobber bona fide order must 
be billed from factory and not the warehouse. 

4. No deliveries will be made to any jobber not stocking the line for which 
order iS made, or a competitive line, unless on order of jobber stocking the 
line. 


Par. 8. The warehouse division of the A. T. A. cooperated with 
the respondent, Southwestern Jobbers Association and its jobbers 
outside of Kansas City, for the purpose of recognizing only legitimate 
jobbers as “distribution channels.” 

Par. 9. Respondent, Automotive Trades Association and respond- 
ent Southwestern Jobbers Association were active in their opposition 
to F. T. Reuter of Chillicothe, Mo., being established as a jobber in 
Chillicothe, Mo. F.T. Reuter had been for several years established 
as a manufacturer’s agent in Kansas City, Mo. In 1932 he began the 
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establishment of a jobbing business in Chillicothe, Mo., intending to 
retire gradually from his business as a manufacturer’s agent. The 
two said respondent associations, through their officers and repre- 
sentatives, complained to several manufacturers because of sales being 
made to Reuter at jobbers’ prices. As a result of this opposition to 
Reuter being established as a jobber, he was unable to procure from 
several manufacturers located in several States the requirements for 
the jobbing business at jobbers’ prices. The said respondent asso- 
ciations organized similar opposition to the Brown Machine Works, 
Kansas City, Mo., engaging in jobbing business, as a result of which 
opposition said Brown Company was unable to obtain in interstate 
commerce its requirements for a jobbing business. 


Part IV 


Paracrarn 1. Respondent, Mississippi Valley Automotive Asso- 
ciation, referred to in the complaint as Mississippi Valley Automotive 
Jobbers Association, was an unincorporated voluntary association of 
jobbers located and doing business in the State of Iowa and the 
western portion of the State of Illinois. Its members purchased 
various automobile parts and items of equipment in several States 
from manufacturers and sold, shipped, and transported them to 
buyers in States other than the States where such commodities were 
manufactured. In the course and conduct of such business such 
members were engaged in commerce among the several States of the 
United States, and in the course of such business in such commerce 
their operations had a direct effect upon interstate commerce and 
were thereby in competition with each other and with nonmember 
jobbers. 

Said respondent has not held any meeting or engaged in any ac- 
tivity since March 1936. 

W. E. Wissler of Wissler Co., Des Moines, Iowa, and L. E. Graham 
of G. Seltzer Co., Inc., Peoria, Ill., were formerly the president 
and secretary, respectively, of said respondent. but were succeeded by 
G. J. Timmerman of Midwest Timmerman Co., Dubuque, Iowa, and 
E. J. McKee of Sieg Co., Davenport, Iowa, as president and secretary, 
respectively, in 1935. Said Timmerman and McKee were the last 
elected officials of said respondent. 

Par. 2. On September 17, 1932, L. S. Graham, as secretary of 
said respondent association, wrote to The Stewart-Warner Speedom- 
eter Corporation as follows: 


At a meeting of the Mississippi Valley Automotive Association, composed of 
thirty of the legitimate automotive jobbers throughout the States of Iowa 
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and Illinois, held at Davenport on last Wednesday, the statement was made 
by one of the members that a B. F. Clark is figuring on going into the parts 
business in Davenport and that it is his idea to. establish parts branches. 
throughout the State. 

In view of your connection with Mr. Clark, I was requested to write you a 
letter stating that it is the consensus of opinion of this group that it is not 
to the best interests of the wholesaler to patronize any manufacturer who is 
directly or indirectly interested in the jobbing buSiness. We believe that such 
a move on your part might tend to affect your business nationally, as Mr. 
Clark’s connection with you would be bound to become known. 

IT am simply communicating this thought to you, in order that you might 
know the general feeling of automotive jobbers at the present time with 
reference to manufacture competition directly or indirectly. 

Furthermore, we believe that the present iS a very inopportune time for 
any one to attempt to engage in this sort of business, as there is not sufficient 
business to be had to pay the expenses of those now engaged in it. I will 
be pleased to receive an expression from you, at your convenience, on this 
matter. 


Par. 3. On September 23, 1932, F. A. Hiter, on behalf of Alemite 
Corporation, wrote to L. E. Graham, Mississippi Valley Automotive 
Association, as follows: 


Referring to your letter of September 17th, addressed to the Stewart- 
Warner Speedometer Corporation, which has been turned over to me for reply, 
I am inclined to believe that you have perhaps been misinformed as to Mz. 
Clarke, of the Alemite Company, of Davenport,-activities in the parts business. 
Nevertheless, we are glad you brought it to our attention and will make a 
very thorough investigation to determine what truth there is to the story you 
have heard. 

I can appreciate the viewpoint of your association in passing a resolution 
to the effect that it would not be to the best interest of wholesalers to patronize 
any manufacturer who is interested in the jobbing business, and from a selfish 
standpoint realize that Mr. Clarke going into the parts business in his territory 
might not be to our advantage. 

As we have already said, however, we will immediately investigate this 
matter and as soon as we have a report on it will be glad to write you again. 


Par. 4. On September 17, 1932, C. J. Shaw, on behalf of Barrett 
Hardware Co., then a member of said respondent association, wrote 
Stewart-Warner Corporation, as follows: 


While in Davenport the other day I heard a rumor that Mr. B. F. Clarke, 
of the Alemite Company, expected to go into the parts business in Davenport 
in the immediate future, and he expected to get branches started throughout 
the State. 

As I am somewhat familiar with the jobber setup in Iowa, and being mindful 
of the fact that the M. H. W. A. have recently passed a resolution stating 
that it is not to the best interest of the wholesalers to patronize any manu- 
facturer who is directly or indirectly interested in the jobbing business, I 
should like to call your attention to the fact that distribution nationally may 
be affected by such a move on the part of the Alemite Company. 
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I simply bring this matter to your attention for what it is worth, as I feel 
that the automotive equipment business is at the present time very well repre- 
sented in the Middle West, and if anything, there is too much overlapping of 
territories for the best interest of all concerned. : 


Par. 5. On September 22, 1932, Mr. F. A. Hiter, on behalf of 
Alemite Corporation, wrote to Mr. C. J. Shaw of Barrett Hardware 
Co. of Joliet, as follows: 


Referring to your letter of September 17th addressed to the Stewart-Warner 
Speedometer Corporation, which has been turned over to me for reply, I am 
inclined to believe that you have perhaps been misinformed as to Mr. Clarke, 
of the Alemite Company of Davenport, activities in the parts business. 
Nevertheless, we are glad you brought it to our attention and will make a 
very thorough investigation to determine what truth there is to the story 
you have heard. 

I can appreciate the viewpoint of the M. E. W. A. in passing a resolution 
to the effect that it would not be to the best interest of wholesalers to patronize 
any manufacturer who is interested in the jobbing business, and from a 
selfish standpoint realize that Mr. Clarke going into the parts business 
in his territory might not be to our advantage. 

As we have already said, however, we will immediately investigate this 
matter and as soon as we have a report on it will be glad to write you again. 


Par. 6. On September 20, 1932, Mr. R. R. Englehart, as manager 
of Sieg Co. of Davenport, Iowa, then a member of said respondent 
association and also a member of respondent Motor and Equipment 
Wholesalers Association, wrote to Stewart-Warner Speedometer Cor- 
poration, a copy of which communication was sent to General 
Manager Ruark of Motor and Equipment Wholesalers Association, 
as follows: 


In this morning’s mail, I received from the Alemite Corporation of Chicago 
what they term an important announcement, in which they announce the 
reduction of discount on Alemite fittings. 

This brought to my mind the fact that the Alemite Corporation of Iowa, 
B. F. Clarke, proprietor, is going into the automotive jobbing business in 
Davenport and other points in Iowa, and while we recognize his right to engage 
in business anywhere at any time, we also recognize the fact that any man 
who puts money in the jobbing business at this time, is either over-enthusiastic 
or not posted on conditions. All of us are losing plenty of money—Davenport 
and the Tri-Cities are especially over jobbered in our line, besides I think 
that a move of this sort by any of your representatives is bound to effect 
you nationally, as this no doubt will be made a national issue, and the average 
jobber is going to be very careful about buying the product of a manufacturer 
who is directly or indirectly engaged in the jobbing business. 

The above matters are incidental, but I do want to register a very serious 
complaint about this man Clark trying to disturb or disrupt conditions—he is 
making overtures to our salesmen offering them more money than we pay them. 
We had the matter quieted down and last night he telephoned one of our boys 
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advising him that he just must have his services, and has an appointment with 
this man tonight. We have no fear that he is going to get this salesman, but 
I think you will agree that this is not a nice thing for any man to do. I talked 
to Clark’s manager about it and he advised me that they were not doing any- 
thing of the sort, but in the face of this statement, they go ahead and do it 
anyhow. 

It would seem to me that you could save Clark a lot of money by keeping 
him out of this venture and at the same time maintain your good standing with 
the jobbing trade throughout the country. 

I will be very pleased to hear from you and with kind regards, beg to remain. 


Par. 7. On Sepember 24, 1932, Mr. R. R. Englehart of Sieg Co., 
aforesaid wrote to Alemite Corporation, as follows: 


Replying to yours of the 23rd inst., beg to say that there is no question about 
Mr. Clarke being the principal behind the concern that expects to go into the 
Parts business here in Davenport. 

The first information that eame to us was that the Iowa Auto Market had 
sent out letters to manufacturers advising they were opening up a parts branch 
in Davenport. At the same time, it was rumored that Clarke was the man 
behind the gun. 

A manufacturer’s salesman telephoned the Iowa Auto Market from my office 
asking what their connection with this move was, and they flatly denied any 
responsibility—that they had written these letters to manufacturers with a 
view of helping Clarke get lines that he could not get on his own account. They 
stated they were in no way interested, that Clarke was the sole proprietor. 

I then telephoned Clarke at Des Moines and told him that I understood he 
was going into the parts business in Davenport and he assured me that he was 
and I asked him if he would come into my office and talk matters over with 
me as I had some ideas that might be of benefit to both of us. He agreed to 
come in the following Friday. However, on Friday morning I received a tele- 
phone call from a man by the name of Bohn who said that Mr. Clarke was 
unable to get here and had authorized him to come up and talk in his stead, 
and in a few minutes he came into my office and we talked the matter over 
at some length and he stated that he was going to manage the business for 
Clarke, and that Clarke was the sole proprietor and owner of the business. 

A few days later I learned that there had been some misunderstanding be- 
tween Clarke and the Iowa Auto Market and that he (Clarke) was now de- 
pending on Standard Motor Parts Company, which is a N. A. P. A. connection, 
for help in getting the lines that he felt were necessary. It was then re- 
ported that the Standard Motor Parts Company had taken the matter over 
and were going to operate the branch here. 

I again talked the matter over with Bohn and he assured me that the 
Standard Motor Parts Company had nothing to do with it, except as a source 
of supply for Clarke. 

It is my opinion that if you raise serious objection with Clarke about this, 
he is going to tell you that Standard Motor Parts Company are the people who 
are running this business, but the fact remains that it is Clarke, or if Clarke 
has had to get out of it, he is responsible for this condition in Davenport, and 
every jobber in this country knows it, and we think it is a bad move on the 
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part of Clarke and that if it is allowed to go through, it is going to create 
a bad impression. 

You can depend on the information I have given you as being absolutely 
accurate, and I don’t believe that Clarke would attempt to dispute it. 

P. S—In my conversation with Bohn, I explained to him that I thought 
the reaction against the Alemite Corporation would be bad, that jobbers were 
discussing Clarke’s moves and had the impression that he expected to put in 
other branches through this part of the country. This seemed to bother Bohn 
somewhat. 


Par. 8. On September 26, 1932, H. E. Wissler, as vice president of 
Herring-Wissler Co., then a member of respondent association, wrote 
to Alemite Corporation, as follows: 


Our attention has been directed to the fact that Mr. B. F. Clarke, of your 
Des Moines office, is opening a parts jobbing business in the city of Davenport. 

No one can deny the right of any individual or firm to go into business when, 
as and if they so desire, but the members of our jobbers’ association do not 
feel that the manufacturers whom we support should become competitors of 
ours. Therefore, if the Alemite Corporation has any part or interest in the 
Davenport venture, we want to lodge a very serious protest against it and to 
express the thought that your company cannot well hope to secure the support 
of our members if you insist on becoming one of their competitors. 


Par. 9. On October 20, 1932, Alemite Corporation wrote to Mr. 
W. E. Wissler, aforesaid, as follows: 


We did not acknowledge your letter of September 26 when it was received, 
because we were at that time in the midst of investigating the report that 
Mr. Clarke was contemplating going into the parts jobbing business in the city 
of Davenport. 

Since then, our Mr. Dalrymple and Mr. Clarke called on you; and you, of 
course, know that Mr. Clarke has decided not to go into the parts jobbing 
business. 


Par. 10. On October 20, 1932, Alemite Corporation wrote to F. J. 


Tenk of Tenk Hardware Co. of Quincy, Ill., then a member of the 
respondent association, as follows: 


Your letter of September 23, addressed to the Stewart-Warner Speedometer 
Corporation, was referred to me; but I did not reply to it immediately because 
of the fact that at that time we were in the midst of investigating the report 
that Mr. Clarke was contemplating going into the parts jobbing business, at 
Davenport, Iowa. 

Our investigation did reveal that Mr. Clarke had thought about going into the 
parts jobbing business; but we have prevailed upon him to refrain from doing so. 


Par. 11. On May 20, 1932, Victor Manufacturing & Gasket Co. 
wrote to Sieg Co., aforesaid, as follows: 


May we refer to your letter of May 19th pertaining to quotations being made 
by the Standard Motor Parts Company of Des Moines. 
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There is positively nothing to the statement attributed to them to the effect 
that they have a special inside discount which permits them to quote 60% off 
the list. We shall take this subject up right away to find out if such quotations 
are being made. If they are, it would be a loss equal to the amount of their cost 
of handling. I believe there are two or three lines that the N. A. P. A. organiza- 
tion has on an exclusive basis with special discounts, and if there is anything 
at all to the report I would imagine that it applies to one of their controlled 
lines. 

AS we see it, your letter indicates what probably would happen if we ex- 
tended special discounts to certain companies based on volume, or for other 
reasons. Possibly a company like yours would refrain from passing on a 
special discount, but I think you would be the exception rather than the rule. 

We will let you hear from us as soon as we can run down this report. 

P. S—Mr. Beach will not be in Des Moines until the latter part of next 
month. We propose to inquire about this by correspondence pending the time Mr. 
Beach can make an investigation. If you have any reason to feel that taking 
this up by correspondence might not be satisfactory, will you please advise 
by return mail. We will hold our letter for two days. 


Par. 12. On May 21, 1932, said Sieg Co. wrote Victor Manufactur- 
ing & Gasket Co., as follows: 


Replying to yours of the 20th instant regarding the Des Moines matter, it is 
perfectly all right with us if you want to take this up by correspondence, 
however, we would ask that you do not mention our name. I have just finished 
a law suit, which shows me that anything can happen. 

At the same time I do think it very, very necessary that this matter be 
straightened out so that the difficulty will not grow. When you are selling this 
class of people, you are sure very apt to create trouble for your good jobbing 
friends and yourselves. 

Kind regards. 


Par. 18. On June 17, 1932, Sieg Co., aforesaid, wrote to Victor 
Manufacturing & Gasket Co., as follows: 


We are quite concerned over the arrangement you have made with the Des 
Moines concern that we wrote you about sometime ago. 

They, of course, spread the propaganda that they are getting a confidential 
price and for that reason are able to give an inside price, but that isn’t 
all the harm that is being done—they are putting in stocks at every little town 
including your gaskets and other items, and you can see what is happening 
to the honest-to-goodness jobber. 

My opinion is, that they are going to do you, as well as us, a lot of damage. 
You have a perfect right to sell them, but we are rather of the opinion that we 
do not want to handle the line if they are permitted to do as they have been 
doing. We believe it would be better for us to not handle lines that carry that 
sort of competition. 

The writer will be in Chicago on Tuesday at the Hdgewater Beach Hotel, and 
will be glad to talk to some one in authority, either Mr. Secrist or Mr. Victor— 
this is quite important to both of us, and I suggest that you be prepared to give 
us a definite answer. 


644 FEDERAL TRADE COMMISSION DECISIONS 


Findings 32 De TaC, 


The Victor Manufacturing & Gasket Co. notified Standard Motor 
Parts Co. on June 29, 1932, as follows: 


Effective July 15, 19382, we wish to discontinue quotations to your company 
at prices in our wholesalers Price List. 


: Part V 


Paragrary 1. Respondent, Southwestern Automotive Jobbers As- 
sociation, referred to in the complaint as Southwestern Jobbers 
Association, was organized in October 1926. The said respondent 
association is a nonprofit voluntary unincorporated association of 
from 17 to 23 jobbers of automotive parts and accessories operating 
in Missouri, Kansas, Arkansas, and Oklahoma, or in one or more of 
said States. Meetings of Southwestern Automotive Jobbers Associa- 
tion were from time to time addressed by the general manager of the 
Motor and Equipment Wholesalers Association on subjects pertaining 
to jobbing policies. The respondent association was frequently fur- 
nished with bulletins by the said Motor and Equipment Wholesalers 
Association. Some of the member concerns of respondent Southwest- 
ern Association are members of the respondent Motor and Equipment 
Wholesalers Association. The Southwestern Automotive Jobbers As- 
sociation meets three times a year. It has a confidential credit 
exchange for its members and furnishes its membership with a memo- 
randa of merchandise which any of its members desire to discontinue. 

The officers of said respondent, Southwestern Automotive Jobbers 
Association, as of 1936, and the member business concerns with which 
they are connected are, or have been, as follows: 


Officers : Name of member concern with which connected 
L. EB. Allman, president________ Ozark Motor & Supply Co., Springfield, Mo. 
W.,.A.. Dycke; (secretary. 2-5 4 Ee Herman-Brownlow Co., Springfield, Mo. 


The officers of 1940 are as follows: 

Claude L. Severin, president, 714 North Broadway, Oklahoma City, Okla. 
Walter M. Padget, secretary, 1216 Filmore Street, Topeka, Kans. 

Par. 2. The members of respondent association consist of from 
17 to 22 corporations, individuals, firms, and partnerships, their num- 
ber and identity varying from time to time by the separation of some 
and the addition of others, so that it is impracticable at any given 
time to name each and all the members without manifest delay and 
inconvenience. ‘The officers and members set forth and identified in 
the foregoing paragraph are representative of all the members of the 
respective respondent association. 
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Par. 3. The members of said respondent association purchase var- 
ious automobile parts and items of equipment in several States from 
manufacturers, and the automobile parts and items of equipment so 
purchased are shipped and transported to warehouses and places of 
business in States other than the States where such commodities were 
manufactured. In the course and conduct of such business the mem- 
bers are, and have been, engaged in commerce among the several 
States of the United States. The said members are in actual compe- 
tition with each other and with nonmember jobbers. 

Par. 4. There are and have been for the last 9 years approximately 
266 jobbers of automotive and replacement parts in the States of 
Oklahoma, Arkansas, Kansas, and Missouri (see Irving-Cloud list 
for 1939-40), of which about 17 belong to Southwestern Automotive 
Jobbers. The number has varied only slightly. On March 18, 1939, 
there were 23 members. Some members of the Southwestern Jobbers 
Association adopted and maintained a policy of recognizing only so- » 
called legitimate jobbers as desireable channels. This had the effect 
of causing some manufacturers located in States other than those in 
which such members were located to confine their sale of automobile 
parts and items of equipment to such jobbers as were recognized as 
legitimate within the territory in which such members did business. 

Par. 5. Some members of the Southwestern Jobbers’ Association 
and some members of the Automotive Trades Association of Greater 
Kansas City were active in their opposition to F. T. Reuter, of 
Chillicothe, Mo., in his endeavor to establish a jobbing business in 
Chillicothe, Mo., on the grounds that it was unfair to other jobbers 
to have a manufacturer’s agent, receiving discounts as such, engaging 
in the jobbing business, as this would give him an undue advantage 
over those jobbers not carrying on such dual business. Said Reuter 
was for several years established as a manufacturer’s agent in Kansas 
City, Mo. In 1932, Reuter intended gradually to retire from his 
business as a manufacturer’s agent and to establish a jobbing business. 
The Reuter situation was discussed by some of the members attending 
the meeting of Southwestern Jobbers Association at Fort Smith, Ark., 
in October 19382. Some of the members of the respondent association 
complained to various manufacturers in several States relative to 
Reuter’s desire to operate a jobbing establishment, because at the same 
time Reuter was receiving discounts or commissions as a manufac- 
turer’s agent, and on that account protested against manufacturers 
making sales of auto parts and equipment at jobber prices to the said 
Reuter for his jobbing business. Several complaints were made by 
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some of the members of respondent association to manufacturers 
whom Reuter represented, who either had sold to Reuter or were 
contemplating sales to Reuter. Clawson and Bals, Inc., of Chicago, 
Ill., which Reuter represented as a manufacturer’s agent, at first 
favored Reuter’s jobbing venture, and then after complaints from 
members of the Southwestern Jobbers Association, the company 
turned against it. Because of this activity several manufacturers 
whom Reuter represented as a manufacturer’s agent in Kansas City, 
refused to sell him merchandise for the store in Chillicothe. The 
following communication was received by F. T. Reuter of Chillicothe, 
Mo., from G. E. Spencer, sales manager of the Joplin Supply Co.: 


While attending the Southwestern Jobbers Associational Meeting in Fort 
Smith, Arkansas, last week, we heard many stories of your recent actions and 
forecasts of your future actions. We would like to have from you promptly a 
letter outlining frankly what you expect to do in the future and how this 
will affect the Clawson and Bals line. 


Par. 6. F. T. Reuter, in a communication to G. E. Spencer of the 
Joplin Supply Co., Joplin, Mo., a member of the respondent associa- 
tion, stated that in the near future his sales agency would have no 
connection with the jobbing business. 

Par. 7. F. T. Reuter contacted several manufacturers for the pur- 
pose of obtaining catalogs, prices, and sales information in reference 
to his jobber business. Some replies Reuter received are as follows: 


JULY 21, 1982. 
Attention: I. T. Reuter 


F. T. REUTER Co., INC., 
211 H. 14th Street, Kansas City, Mo. 

Dear Mr. Reurer: We are in receipt of your favor of the 16th inst., and note 
with interest that you are planning to job automobile parts. As you know we 
have established a very strict jobbing policy and last fall we joined the 
N. 8. P. A. and for some years we have been members of the M. HE. A. I¢ 
would seem that this would not work in with your plan, especially so since from 
all indications you are planning to continue to represent the firms listed on 
your letterhead. 

It would seem to the writer at first glance that the jobbing trade will not 
approve your policy and if they do not both you and ourselves would be em- 
barrassed if we filled your orders. 

I would suggest that you make a very careful canvass with some of the 
outstanding jobbers of your locality and then advise us if you plan to proceed 
and on what basis. 

With kindest regards, 

Sincerely, 
THE SIMMONS MANUFACTURING COMPANY, 
(S) C. F. Groru, President. 
C. F. Groth: K. 
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SEPTEMBER 7, 1982. 
Subj: Chillicothe Auto Supply Co., Chillicothe, Ohio. 
F. T. Reuter Company, INc., 
211 E. Fourteenth St., Kansas City, Missouri. 

GENTLEMEN: We appreciate your letter of the 3rd and your interest in the 
Simmons line. However, we have to advise that the distribution of our parts 
in your section of the country is being confined almost exclusively to members 
of the South-Western Jobbers Association. 

Will you be kind enough to advise whether your organization is a member 
of this association. 

Yours very truly, 
THE SIMMONS MANUFACTURING COMPANY, 
(S) R. T. Lecrerce, Sales Department. 
R. T. Leclereq—J. 


Par. 8. J. A. Tumbler Laboratories, of Baltimore, Md., in a com- 
munication to Myers Motor Supply Co., Joplin, Mo., a member of the 
Southwestern Jobbers Association, with reference to a sale made to a 
competitor of the Myers Co. at Joplin, under date of July 8, 1932, 
stated in part as follows: 

* * * With a view of carrying out what I understand to be unified action 
of jobbers throughout your territory in fearlessly and frankly withdrawing 
effort from those lines who are offering wholesale discounts indiscriminately. 
If this situation has caused Mr. Spencer’s action that he genuinely wanted 
to sell a line with a policy like Tumbler, our refusal to sell him would be 
embarrassing indeed. 

Par. 9. The following resolutions were adopted by Southwestern 
Jobbers Association and sent to respondents Motor and Equipment 
Wholesalers Association and National Standard Parts Association: 


RESOLUTION REGARDING THE BLACK & DECKER MFG. COMPANY’S TIME-PAYMENT 
SELLING PLAN 
Passed by the Southwestern Jobbers 
Association at its meeting in 
Oklahoma City, Okla., October 
19th and 20th, 1931 


WuHereAs The Black and Decker Manufacturing Company has adopted a 
time-payment selling plan which is a radical change from the plan now being 
used by members of the Association ; ; 

AND WHEREAS The Black and Decker Company has broadcasted this plan 
to the jobbers as well as the dealers of the United States without even 
consulting any of the members of this Association ; 

AND WHEREAS we are of the opinion that only a few jobbers in the United 
States were consulted before this plan was arranged by the Black & Decker 
Company thereby showing a lack of cooperation on the part of the Black 
and Decker Manufacturing Company ; 

AND WHEREAS we are of the opinion that this plan is selfish and can be 
profitable only to the Black and Decker Manufacturing Company ; 

THEREFORE, BE IT RESOLVED that we greatly disapprove of this credit plan. 
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Br If FURTHER RESOLVED that a copy of this resolution be supplied to the 
Motor and Equipment Wholesalers Association, the several regional jobbers 
associations and the Motor and Equipment Association and the National Stand- 
ard Parts Association, so that they may be advised of the well-considered 
opinion of the Southwestern Jobbers Association. 

FURTHER BE IT RESOLVED that copy of this resolution be sent to the Black and 
Decker Manufacturing Company. 


RESOLUTION RE: MANUFACTURERS RETAINING WAREHOUSE STOCKS 


Passed by the Southwestern Jobbers 
Association at its meeting in 
Oklahoma City, Okla., October 
19th and 20th, 1931 


WHEREAS it has become the practice of certain manufacturers to retain 
warehouse stocks in various cities, thereby taking over, or attempting to take 
over, some of the principal functions of the jobber ; 

AND WHEREAS, in our opinion said warehouse stocks place an unnecessary 
burden of expense upon the manufacturer, with no adequate return to him 
with detriment to the Automotive Jobbing business; 

AND WHEREAS, the members of the Southwestern Jobbers Association at its 
meeting in October 19th and 20th, unanimously expressed their disapproval 
of said manufacturing warehouse stocks with their attendant trade abuses: 

THEREFORE BE IT RESOLVED that manufacturers maintaining warehouse stocks 
be requested to discontinue same both as a matter of eliminating needless 
expense and of bringing about better conditions in the Automotive Jobbing 
Industry ; 

By IT THEREFORE RESOLVED that a copy of this resolution be supplied to the 
Motor and Equipment Wholesalers Association; the several regional jobber 
associations, the Motor and Hquipment Manufacturers Association and the 
National Standard Parts Association, with the request that they endeavor by 
lawful means to bring about the discontinuance of the practice. 


RESOLUTION RE: “CONSIGNED MERCHANDISE” 


Passed by the Southwestern Jobbers Association 
at its meeting in Oklahoma City, Okla., 
October 19th and 20th, 1931 


WuereEas it is the policy of certain manufacturers of automotive parts 
and supplies to consign their merchandise rather than sell it; 

AND WHEREAS the members of this Association believe that such a policy 
causes many of these manufacturers to consign to jobbers, or alleged jobbers 
whose financial condition is not such that they could be sold on open account; 

AND WHEREAS it is our opinion that such policy is detrimental to the best 
interest of our members; 

Now THEREFORE BE IT RESOLVED that it is the unanimous opinion of the mem- 
bers of the Southwestern Jobbers Association that we are opposed to the 
consignment of merchandise and that said manufacturers should sell their 
merchandise with a guarantee against obsolescence, rather than consign same. 

Bk IT FURTHER RESOLVED that a copy of this resolution be supplied to the 
Motor and Hquipment Wholesalers Association, the several regional jobber 
associations, the Motor and Equipment Manufacturers Association, and the 
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National Standard Parts Association, with the request that they endeavor by 
lawful means to bring about the discontinuance of this practice. 


CONCLUSION 


Acts and practices of the respondent associations, to wit, National 
Standard Parts Association, Motor and Equipment Wholesalers As- 
sociation, Automotive Trades Association of Greater Kansas City, 
Mississippi Valley Automotive Association, and Southwestern Auto- 
motive Jobbers Association, as disclosed herein are to the prejudice 
of the public; have a dangerous tendency to and have actually 
hindered and prevented price competition between and among the 
members of respondent National Standard Parts Association in the 
sale of automobile parts and accessories in commerce within the intent 
and meaning of the Federal Trade Commission Act; have tended to 
unreasonably restrain such commerce in automobile parts and acces- 
sories, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of the re- 
spondents, National Standard Parts Association, Motor and Equip- 
ment Wholesalers Association (referred to in the complaint as Motor 
and Equipment Wholesale Association), Automotive Trades Asso- 
ciation of Greater Kansas City, Mississippi Valley Automotive Asso- 
ciation (referred to in the complaint as Mississippi Valley Automotive 
Jobbers Association), and Southwestern Automotive Jobbers Associa- 
tion (referred to in the complaint as Southwestern Jobbers Associa- 
tion), and stipulations as to the facts entered into between the 
respondents herein and W. T. Kelley, chief counsel for the Commission, 
which provides among other things, that without further evidence or 
other intervening procedure, the Commission may issue and serve upon 
the respondents herein findings as to the facts and conclusion based 
thereon and an order disposing of the proceeding, and the Com- 
mission having made its findings as to the facts and conclusion that 
said respondents have violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, National Standard Parts Asso- 
ciation, acting through its officers, directors, and agents, in connection 
with the offering for sale, sale, and distribution of automobile parts 
and accessories in commerce as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 
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1. Attempting, pursuant to agreement with its members, to elimi- 
nate price competition among and between manufacturers and job- 
bers of automobile parts and accessories; to prevent the establishment 
of new and additional competitors of jobber members of said respond- 
ent association; and to maintain retail prices suggested by the manu- 
facturing members of said respondent association by— 

(a) Causing said manufacturing members to agree among them- 
selves as to the prices at which they would sell their respective prod- 
ucts and the prices at which said products should be resold by jobbers; 
and 

(0) Causing said manufacturing members to confine the sale of 
their respective products to those jobbers who are designated by the 
respondent Association as the only jobbers to be sold in their respective 
trade areas by the manufacturing members of said respondent Asso- 
ciation because of their willingness to maintain the retail prices sug- 
gested by said manufacturing members of respondent Association. 

2. Attempting, pursuant to agreement with its members, to pre- 
vent the establishment of new and additional competitors and to main- 
tain retail prices suggested by said manufacturing members of said 
respondent association by causing its jobber members concertedly to 
refuse to buy automobile parts and accessories from those manufac- 
turers who do not or will not refrain from selling their products to 
jobbers or other outlets not designated by the members of said respond- 
ent association. 

3. Holding meetings of groups of jobber members of respondent 
Association and other automotive parts and accessory jobbers, at any 
place within the United States, for the purpose of threatening, in- 
fluencing and coercing manufacturers of automotive parts and acces- 
sories to compel them to confine their sales of their respective prod- 
ucts to those jobbers designated by the respondert Association as the 
only jobbers to be sold in their respective trade areas by the manu- 
facturing members of respondent Association because of their willing- 
ness to maintain the retail prices suggested by the said manufacturers. 

4. Holding meetings of groups of manufacturing members of said 
respondent Association and other manufacturers of automotive parts 
and accessories for the purpose of fixing prices at which said manu- 
facturers would sell their respective comparable products and at which 
said products should be resold by jobbers to retail trade. 

It is further ordered, That respondents, Motor and Equipment 
Wholesalers Association (referred to in the complaint as Motor and 
Equipment Wholesale Association), Mississippi Valley Automotive 
Association (referred to in the complaint as Mississippi Valley Auto- 
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motive Jobbers Association), and Southwestern Automotive Jobbers 
Association (referred to in the complaint as Southwestern Jobbers 
Association),, acting through their officers, directors, and agents, in 
connection with the offering for sale, sale, and distribution of automo- 
bile parts and accessories in commerce as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Attempting, pursuant to agreement with their members, to pre- 
vent the establishment of new and additional competitors of their mem- 
bers in the sale of automobile parts and accessories at wholesale by— 

(a) Causing their members concertedly to refuse to buy or threaten 
to refuse to buy automobile parts and accessories from those manufac- 
turers who did not or would not refrain from selling their products to 
persons or corporations not designated by said respondents; and 

(6) Exchanging information, through questionnaires and reports 
circulated by a secretary, general manager, or any other agent, as to 
sales policy of manufacturers and jobbers, for the purpose of assisting 
the members of respondent associations in their concerted refusal to 
buy automobile parts and accessories from manufacturers described in 
subparagraph (a) herein. 

It is further ordered, That respondent, Automotive Trades Associa- 
tion of Greater Kansas City, acting through its officers, directors, and 
agents in connection with the offering for sale, sale, and distribution of 
automobile parts and accessories in commerce as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Attempting, pursuant to agreement with its members, to prevent 
the establishment of new and additional competitors of its members, 
in the sale of automobile parts and accessories at wholesale by— 

(a) Causing its members concertedly to refuse to buy or threaten to 
refuse to buy automobile parts and accessories from those manufactur- 
ers who did not or would not refrain from selling their products to 
persons or corporations not designated by said respondent; and 

(6) Exchanging information, through questionnaires and reports 
circulated by the secretary, or any other agent, as to the sales policy of 
manufacturers and jobbers, for the purpose of assisting the members 
of respondent association in their concerted refusal to buy automobile 
parts and accessories from manufacturers described in subparagraph 
(a) herein. 

It is further ordered, That each of the respondents named herein 
shall, within 60 days after service upon it of this order, file with the 
Commission a report in writing, setting forth in detail the manner and 
form in which it has complied with this order. 
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In THE MarrTer OF 


H & D SALES COMPANY, AND NATHAN J. HUBBARD AND 
ARTHUR EASTON DAVIS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3956. Complaint, Nov. 22, 1989—Decision, Feb. 5, 1941 


Where a corporation and two individuals, who were general officers, stockholders, 
and directors thereof and formed, controlled, and directed its practices and 
policies, engaged: in competitive, interstate sale and distribution of knives, 
fountain pens, pen and pencil sets, cigarette lighters, flashlights, watches, 
and other articles of merchandise, and, as aforesaid engaged, in selling cer- 
tain assortments of merchandise which were so packed or assembled as to 
involve use of games of chance, gift enterprises, or lottery schemes when sold 
and distributed to consumers, and including (1) as illustrative, various 
articles, together with punchboard, for use in sale or distribution of such 
articles, value of each of which was in excess of 2 cents, to consuming public 
under a plan in accordance with which, and said board’s explanatory legend, 
customer or purchaser received, for 2 cents paid, and depending on success or 
failure in selecting certain lucky numbers, one of said articles, and purchaser 
who did not qualify by obtaining one of lucky numbers, received nothing for 
his money other than privilege of punching number from board, and (2) 
various other assortments, along with punchboards, involving lot or chance 
feature similar to that above described and varying therefrom in detail only ; 
acting together and in cooperation with each other— 

Sold said assortments, together with such punchboards, to wholesalers, to job- 
bers, and to retailers by whom, as direct or indirect purchasers thereof, said 
assortments were exposed and sold to purchasing public in accordance with 
sales plan aforesaid, involving game of chance or sale of a chance to pro- 
cure one of said articles of merchandise at price much less than normal retail 
price thereof, and thereby supplied to and placed in the hands of others means 
of conducting lotteries in sale of their merchandise in accordance with such 
sales plan, contrary to an established public policy of the United States Goy- 
ernment and in violation of the criminal laws, and in competition with many 
who are unwilling to adopt and use said or any method involving game 
of chance or sale of a chance to win something by chance, or any method 
contrary to public policy and refrain therefrom ; 

With the result that many persons were attracted by said sales plan or method 
employed by them and by element of chance involved therein, and were there- 
by induced to buy and sell their said merchandise in preference to that offered 
and sold by their competitors, who do not use same or equivalent method, 
and with result, through use of said method and because of said game of 
chance, of unfairly diverting trade in commerce to them from their said com- 
petitors who do not use such method: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
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unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. : 

Before Mr. W. W. Sheppard, trial examiner. 

Mr. L. P. Allen, Jr., for the Commission. 

Mr. William C. Burton, of Knoxville, Tenn., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that H & D Sales Co., 
a corporation, and Nathan J. Hubbard and Arthur Easton Davis, 
individuals and officers and directors of H & D Sales Co., hereinafter 
referred to as respondents, have violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the interest of the public, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent, H & D Sales Co., is a corporation 
organized and existing under the laws of the State of Tennessee, with 
its principal office and place of business located at 820 North Gay 
Street, Knoxville, Tenn. Respondent, Nathan J. Hubbard, an in- 
dividual, is a stockholder, president, and director of the corporate 
respondent. Respondent, Arthur Easton Davis, an individual, is a 
stockholder, secretary and treasurer, and director of the corporate 
respondent. Respondents, Nathan J. Hubbard and Arthur Easton 
Davis, formulate, control, and direct the practices and policies of the 
corporate respondent. Both of the individual respondents have their 
offices at the same address as corporate respondent. Said respondents 
act together and in cooperation with each other in doing the acts and ~ 
things hereinafter alleged. 

Respondents are now and for some time last past have been engaged 
in the sale and distribution of knives, fountain pens, pen and pencil 
sets, cigarette lighters, flashlights, watches, and other articles of 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. Respondents 
cause and have caused said merchandise, when sold, to be transported 
from their place of business aforesaid to purchasers thereof, at their 
respective points of location, in the various States of the United States 
other than the State of Tennessee, and in the District of Columbia. 
There is now and has been for some time last past a course of trade 
by said respondents in such merchandise in commerce between and 
among the various States of the United States and in the District of 
Columbia. In the course and conduct of said business respondents are 
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and have been in competition with other corporations and individuals 
and with partnerships engaged in the sale and distribution of like or 
similar articles of merchandise in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to wholesale 
dealers, jobbers, and retail dealers certain assortments of merchandise 
so packed or assembled as to involve the use of games of chance, gift 
enterprises, or lottery schemes when sold and distributed to the con- 
sumers thereof. One of said assortments is hereinafter described 
for the purpose of showing the method used by respondents, and is 
as follows: 

This assortment consists of various articles of merchandise, to- 
gether with a device commonly called a punchboard. Said articles 
of merchandise are sold and distributed to the consuming public by 
means of said punchboard in the following manner: Sales are 2 
cents each, and when a punch is made from the board a number is 
disclosed. The numbers begin with one and continue to the number of 
punches there are on the board, but the numbers are not arranged in 
numerical sequence. The board bears the statement or statements 
informing prospective purchasers that certain specified numbers en- 
title the purchaser thereof to receive a specified article of merchan- 
dise. A purchaser who does not qualify by obtaining one of the 
lucky numbers receives nothing for his money other than the privi- 
lege of punching a number from the board. The articles of mer- 
chandise are worth more than 2 cents each, and the purchaser who 
obtains one of the numbers calling for one of the articles of merchan- 

‘ dise receives the same for the price of 2 cents. The numbers are ef- 
fectively concealed from purchasers and prospective purchasers 
until a punch or selection has been made and the particular punch 
separated from the board. The said articles of merchandise are thus 
distributed to purchasers of punches from the board wholly by lot 
or chance. 

Respondents sell and distribute, and have sold and distributed. 
various assortments of merchandise along with punchboards involv- 
ing a lot or chance feature, but such assortments are similar to the 
one hereinabove described and vary only in detail. 

Par. 3. Retail dealers who purchase respondents’ said merchan- 
dise, directly or indirectly, expose and sell the same to the purchas- 
ing public in accordance with the sales plan aforesaid. Respondents 
thus supply to and place in the hands of others the means of con- 
ducting lotteries in the sale of their merchandise in accordance with 


H-& D SALES CO; ET AL: 655 
652 Findings 


the sales plan hereinabove set forth. The use by respondents of 
said method in the sale of their merchandise and the sale of said 
merchandise by and through the use thereof, and by the aid of said 
method, is a practice of a sort which is contrary to an established 
public policy of the Government of the United States and in 
violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure one of the said articles of merchandise at a price 
much less than the normal retail price thereof. Many persons, firms, 
and corporations who sell or distribute merchandise in competition 
with the respondents, as above alleged, are unwilling to adopt and 
use said method or any method involving a game of chance or the 
sale of a chance to win something by chance, or any method that is 
contrary to public policy, and such competitors refrain therefrom. 
Many persons are attracted by said sales plan or method employed 
by respondents in the sale and distribution of their merchandise and 
the element of chance involved therein, and are thereby induced to 
buy and sell respondents’ merchandise in preference to merchandise 
offered for sale and sold by said competitors of respondents, who do 
not use the same or an equivalent method. The use of said method 
by respondents, because of said game of chance, has a tendency and 
capacity to, and does, unfairly divert trade in commerce between 
and among the various States of the United States and in the District 
of Columbia, to respondents from their said competitors who do not 
use the same or an equivalent method. As a result thereof, sub- 
stantial injury is being and has been done by respondents to com- 
petition in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, FInprneGs 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 22, 1939, issued, and 
on November 23, 1939, served, its complaint in this proceeding upon 
the respondents, H & D Sales Co., a corporation, and Nathan J. 
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Hubbard and Arthur Easton Davis, individually and as officers of 
H & D Sales Co., charging them with the use of unfair methods 
of competition in commerce and unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondents’ answer, 
the Commission, by order entered herein, granted respondents’ re- 
quest for permission to withdraw said answer and to substitute there- 
for an answer admitting all the material allegations of fact set forth 
in said complaint and waiving all intervening procedure and further 
hearing as to said facts, which substitute answer was duly filed in 
the office of the Commission. Thereafter this proceeding regularly 
came on for final hearing before the Commission on said complaint 
and substitute answer, and the Commission, having duly considered 
the matter, and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, H & D Sales Co., is a corporation or- 
ganized and existing under the laws of the State of Tennessee, with 
its principal office and place of business located at 320 North Gay 
Street, Knoxville, Tenn. Respondent, Nathan J. Hubbard, an indi- 
vidual, is a stockholder, president, and director of the corporate re- 
spondent. Respondent, Arthur Easton Davis, an individual, is a 
stockholder, secretary and treasurer, and director of the corporate 
respondent. Respondents, Nathan J. Hubbard and Arthur Easton 
Davis, formulate, control, and direct the practices and policies of the 
corporate respondent. Both of the individual respondents have 
their offices at the same address as corporate respondent. Said re- 
spondents act together and in cooperation with each other in doing 
the acts and things hereinafter set forth. 

Respondents are now and for some time last past have been en- 
gaged in the sale and distribution of knives, fountain pens, pen and 
pencil sets, cigarette lighters, flashlights, watches, and other articles 
of merchandise in commerce between and among the various States 
of the United States and in the District of Columbia. Respondents 
cause and have caused said merchandise, when sold, to be transported 
frony their place of business aforesaid to purchasers thereof, at their 
respective points of location, in the various States of the United 
States other than the State of Tennessee, and in the District. of 
Columbia. There is now and has been for some time last past a 
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course of trade by said respondents in such merchandise in com- 
merce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of said 
business respondents are and have been in competition with other 
corporations and individuals and with partnerships engaged in the 
sale and distribution of like or similar articles of merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to wholesale 
dealers, jobbers, and retail dealers certain assortments of merchan- 
dise so packed or assembled as to involve the use of games of chance, 
gift enterprises, or lottery schemes when sold and distributed to the 
consumers thereof. One of said assortments is hereinafter described 
for the purpose of showing the method used by respondents, and is 
as follows: 

This assortment consists of various articles of merchandise, to- 

_gether with a device commonly called a punchboard. Said articles 
of merchandise are sold and distributed to the consuming public by 
means of said punchboard in the following manner: Sales are 2 cents 
each, and when a punch is made from the board a number is dis- 
closed. The numbers begin with one and continue to the number of 
punches there are on the board, but the numbers are not arranged 
in numerical sequence. The board bears the statement or statements 
informing prospective purchasers that certain specified numbers en- 
title the purchaser thereof to receive a specified article of merchan- 
dise. A purchaser who does not qualify by obtaining one of the 
lucky numbers receives nothing for his money other than the privi- 
lege of punching a number from the board. The articles of mer- 
chandise are worth more than 2 cents each, and the purchaser who 
obtains one of the numbers calling for one of the articles of mer- 
chandise receives the same for the price of 2 cents. The numbers 
are effectively concealed from purchasers and prospective purchasers 
until a punch or selection has been made and the particular punch 
separated from the board. The said articles of merchandise are 
thus distributed to purchasers of punches from the board wholly by 
lot or chance. 

Respondents sell and distribute, and have sold and distributed, 
various assortments of merchandise along with punchboards involving 
a lot or chance feature, but such assortments are similar to the one 
hereinabove described and vary only in detail. 
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Par. 3. Retail dealers who purchase respondents’ said merchandise, 
directly or indirectly, expose and sell the same to the purchasing 
public in accordance with the sales plan aforesaid. Respondents 
thus supply to and place in the hands of others the means of con- 
ducting lotteries in the sale of their merchandise in accordance with 
the sales plan hereinabove set forth. The use by respondents of said 
method in the sale of their merchandise and the sale of said mer- 
chandise by and through the use thereof, and by the aid of said 
method, is a practice of a sort which is contrary to an established 
public policy of the Government of the United States and in viola- 
tion of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above found involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much 
less than the normal retail price thereof. Many persons, firms, and 
corporations who sell or distribute merchandise in competition with 
the respondents, as above found, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of a 
chance to win something by chance, or any method that is contrary 
to public policy, and such competitors refrain therefrom. Many 
persons are attracted by said sales plan or method employed by re- 
spondents in the sale and distribution of their merchandise and the 
element of chance involved therein, and are thereby induced to buy 
and sell respondents’ merchandise in preference to merchandise of- 
fered for sale and sold by said competitors of respondents, who do 
not use the same or an equivalent method. The use of said method by 
respondents, because of said game of chance, has a tendency and ca- 
pacity to, and does, unfairly divert trade in commerce between and 
among the various States of the United States and in the District 
of Columbia to respondents from their said competitors who do not 
use the same or an equivalent method. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
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respondents, in which answer respondents admit all the material 
allegations of fact set forth in said complaint and state that they 
waive all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, H & D Sales Co., a corpora- 
tion, its officers, and Nathan J. Hubbard and Arthur Easton Davis, 
individually and as officers of said H & D Sales Co., respondents’ 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
and distribution of knives, fountain pens, pen and pencil sets, ciga- 
rette lighters, flashlights, watches, and any other merchandise in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others any merchandise 
together with punchboards, push or pull cards, or other lottery 
devices, which said punchboards, push or pull cards, or other lottery 
devices are to be used, or may be used, in selling or distributing 
such merchandise to the public. 

2. Supplying to or placing in the hands of others, punchboards, 
push or pull cards, or other lottery devices, either with assortments 
of merchandise or separately, which said punchboards, push or pull 
cards, or other lottery devices are to be used, or may be used, in 
selling or distributing such merchandise to the public. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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IMPERIAL KNIFE COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4115. Complaint, Apr. 26, 1940—Decision, Feb. 5, 1941 


Where a corporation engaged in manufacture of various articles of cutlery, 
including knife. of certain general design and appearance, and in offer and 
interstate sale thereof— 

Designated and marked as “Scout” knife its aforesaid product, notwithstanding 
fact knife in question was not one of those long made or distributed under 
supervision of the Boy Scouts of America, nor approved, indorsed, or spon- 
sored by that organization, and uniformly referred to as “Scout Knife” and 
marked in some form or manner with words “Scout” or “Boy Scout,” with 
or without other marks and insignia identifying it as a part of the standard 
equipment of the Boy -Scouts of America, and as such, uniformly referred 
to by use of such words as “Boy Scout,” “Scout,’? and “Scouting,” long under- 
stood as thus identifying and referring to such equipment and activities of 
organization in question; 

With capacity and tendency to mislead and deceive purchasing public into belief 
that its said knife had been approved, indorsed, or sponsored by said organiza- 
tion and was a part of the standard equipment thereof, for the purchase 
of which, as products sponsored or approved by such organization, there 
is a marked preference on the part of substantial portion of purchasing public 
over products which are not so sponsored or approved, and with effect of 
causing substantial part of public to purchase its said knife because of such 
belief : 

Held, That such acts and practices under the circumstances set forth were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. Joseph C. Fehr for the Commission. 
Mr. Francis J. Fazzano, of Providence, R. I., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Imperial Knife Co., 
Inc., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondent, Imperial Knife Co., Inc., is a corpora- 
tion, organized and existing under and by virtue of the laws of the 
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State of Rhode Island, with its principal office and place of business 
located at 14 Blount Street, in the city of Providence, in the State of 
Rhode Island. 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in manufacturing, offering for sale, and selling various 
articles of cutlery, among other things a pocket knife designated and 
marked as a “Scout” knife. Respondent causes its said products, 
when sold, to be transported from its place of business in the State of 
Rhode Island to the purchasers thereof located in States of the United 
States other than the State of Rhode Island, and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said products in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 8. In 1910 an organization known as The Boy Scouts of 
America was incorporated under the laws governing the District of 
Columbia, and later was reincorporated by special act of Congress. 
Its purpose was, in general, to organize the boys of the United States 
and teach them discipline, patriotism, courage, habits of observation, 
self-control, and ability to care for themselves in all exigencies of life. 

In furtherance of this purpose and both to attract the boys of the 
Nation to the movement and to insure safe, adequate, and adaptable 
equipment the organization adopted, and has since maintained, the 
policy of devising and planning a great many articles of equipment and 
supervising their manufacture and distribution through licensing 
and otherwise authorizing those with whom it would enter into 
arrangements for such manufacture and distribution. 

From the beginning the equipment so approved and sponsored has 
been designated and marked, and the activities of the boy members 
of the organization have been uniformly referred to, by use of the 
words “Boy Scouts,” “Scout,” and “Scouting,” so that these words 
have long ago acquired a secondary meaning as referring to the equip- 
ment and activities of The Boy Scouts of America, 

Among the articles of equipment so devised and whose production 
and distribution is so supervised is a pocket knife of a design and of 
’ material and workmanship suitable for the outdoor activities of the 
boy members of the organization. This knife has been uniformly 
referred to as a “Scout Knife,” has been marked in some form or 
manner with the words “Scout” or “Boy Scout,” with or without other 
marks and insignia identifying it as a part of the standard equipment 
of The Boy Scouts of America. 
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Par. 4. The knife manufactured and sold by respondent, as alleged 
and described in paragraph 2 hereof, has been and is of such general 
design and appearance as, when marked or labeled by the use of the 
words “Scout” or “Boy Scout” or any other marks or insignia charac- 
teristic of, or identifying it with, The Boy Scouts of America, would 
have, has had, and has the capacity and tendency to induce the pur- 
chasing public to believe that respondent’s said knife has been and 
is approved, endorsed, or sponsored by The Boy Scouts of America 
and is a part of the standard equipment of that organization; and to 
cause, and has caused, a substantial part of the public to purchase 
respondent’s said knife because of such belief. 

Par. 5. In truth and in fact, respondent’s said knife has not been 
and is not manufactured or distributed under the supervision of The 
Boy Scouts of America, has not been and is not approved, endorsed, 
or sponsored by that organization, nor is it a part of its standard 
equipment. 

Par. 6. There is a marked preference on the part of a substantial 
portion of the purchasing public for products which are sponsored 
or approved by The Boy Scouts of America over products which are 
not so sponsored or approved. 

Par. 7. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THH Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 26, 1940, issued and on April 
29, 1940, served its complaint in this proceeding upon respondent, 
Imperial Knife Co., Inc., charging it with the use of unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of 
respondent’s answer, the Commission, by order entered herein, granted 
respondent’s motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations 
of fact set forth in said complaint and waiving all intervening pro- 
cedure and further hearing as to said facts, which substitute answer 
was duly filed in the office of the Commission. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission on 
the said complaint and substitute answer, and the Commission, having 
duly considered the matter and being now fully advised in the prem- 


IMPERIAL KNIFE CO., INC. 663 
660 - Findings 


ises, finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Imperial Knife Co., Inc., is a corpora- 
tion, organized and existing under and by virtue of the laws of the 
State of Rhode Island, with its principal office and place of business 
located at 14 Blount Street, in the city of Providence, in the State 
of Rhode Island. 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in manufacturing, offering for sale, and selling various 
articles of cutlery, among other things, a pocket knife designated and 
marked as a “Scout” knife. Respondent causes its said products, 
when sold, to be transported from its place of business in the State 
of Rhode Island to the purchasers thereof located in States of the 
United States other than the State of Rhode Island and in the Dis- 
trict of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said products in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 3. In 1910 an organization known as the Boy Scouts of 
America was incorporated under the laws governing the District of 
Columbia, and later was reincorporated by special act of Congress. 
Its purpose was, in general, to organize the boys of the United States 
and teach them discipline, patriotism, courage, habits of observation, 
self-control, and ability to care for themselves in all exigencies of 
life. 

In furtherance of this purpose and both to attract the boys of the 
Nation to the movement and to insure safe, adequate, and adaptable 
equipment the organization adopted, and has since maintasned, the 
policy of devising and planning a great many articles of equipment 
and supervising their manufacture and distribution through licens- 
ing and otherwise authorizing those with whom it would enter into 
arrangements for such manufacture and distribution. 

From the beginning the equipment so approved and sponsored has 
been designated and marked, and the activities of the boy members 
of the organization have been uniformly referred to, by use of the 
words “Boy Scout,” “Scout,” and “Scouting,” so that these words have 
long ago acquired a secondary meaning as referring to the equipment 
and activities of the Boy Scouts of America. 

Among the articles of equipment so devised and whose production 
and distribution is so supervised is a pocket knife of a design and 
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of material and workmanship suitable for the outdoor activities of 
the boy members of the organization. This knife has been uniformly 
referred to as a “Scout Knife,” has been marked in some form or man- 
ner with the words “Scout” or “Boy Scout,” with or without other 
marks and insignia identifying it as a part of the standard equip- 
ment of the Boy Scouts of America. 

Par. 4. The knife manufactured and sold by respondent, as de- 
scribed in paragraph 2 hereof, has been and is of such general design 
and appearance as, when marked or labeled by the use of the words 
“Scout” or “Boy Scout” or any other marks or insignia characteristic 
of, or identifying it with, the Boy Scouts of America, would have, 
has had, and has the capacity and tendency to induce the purchasing 
public to believe that respondent’s said knife has been and is ap- 
proved, endorsed, or sponsored by the Boy Scouts of America and 
is a part of the standard equipment of that organization ; and to cause, 
and has caused, a substantial part of the public to purchase respond- 
ent’s said knife because of such belief. 

Par. 5. In truth and in fact, respondent’s said knife has not been 
and is not manufactured or distributed under the supervision of the 
Boy Scouts of America, has not been and is not approved, endorsed, 
or sponsored by that organization, nor is it a part of its standard 
equipment. 

Par. 6. There is a marked preference on the part of a substantial 
portion of the purchasing public for products which are sponsored 
or approved by the Boy Scouts of America over products which are 
not so sponsored or approved. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found are 
all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material al- 
legations of fact set forth in said complaint, and states that it waives 
all intervening procedure and further hearing as to the said facts, 
and the Commission having made its findings as to the facts and its 
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conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That respondent, Imperial Knife Co., Inc., a cor- 
poration, its officers, representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of its knives in commerce, as 
commerce is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

Using the word “Scout” or any other word or words of similar 
import or meaning, to designate, describe, or refer to respondent’s 
knives, or otherwise representing that said knives are sponsored, 
endorsed, or approved by the organization known as the Boy Scouts 
of America, or that said knives form a part of the equipment of 
the members of said organization. 

It is further ordered, That the respondent shall, within 60 days 
, after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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COLONIAL KNIFE COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4116. Complaint, Apr. 26, 1940—Decision, Feb. 5, 1941 


Where a corporation engaged in manufacture of various articles of cutlery, 
including knife of certain general design and appearance, and in offer and 
interstate sale thereof— 

Designated and marked as “Scout” knife its aforesaid product, notwithstanding 
fact knife in question was not one of those long made or distributed under 
supervision of the Boy Scouts of America, nor approved, indorsed, or spon- 
sored by that organization, and uniformly referred to as “Scout Knife” and 
marked in some form or manner with words “Scout” or “Boy Scout,” with 
or without other marks and insignia identifying it as a part of the standard | 
equipment of the Boy Scouts of America, and as such, uniformly referred 
to by use of such words as “Boy Scout,” “Scout,” and “Scouting,” long 
understood as thus identifying and referring to such equipment and ac- 
tivities of organization in question ; 

With capacity and tendency to mislead and deceive purchasing public into belief 
that its said knife had been approved, indorsed or sponsored by said 
organization and was a part of the standard equipment thereof, for the 
purchase of which, as products sponsored or approved by such organization, 
there is a marked preference on the part of substantial portion of pur- 
chasing public, over products which are not so sponsored or approved, and 
with effect of causing substantial part of public to purchase its said knife 
because of such belief: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. ° 


Mr. Joseph C. Fehr for the Commission. 
Mr. Francis J. Fazzano, of Providence, R. L., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Colonial Knife 
Company, Inc., a corporation, hereinafter referred to as respondent, 
has violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 
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_ Paracrapu 1. Respondent, Colonial Knife Co., Inc., is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of Rhode Island, with its principal office and place of busi- 
ness located at 287 Oak Street, in the city of Providence, in the 
State of Rhode Island. 

Par. 2. Respondent is now, and for more than 1 year last past 
has been, engaged in manufacturing, offering for sale, and selling 
various articles of cutlery, among other things, a pocket knife des- 
ignated and marked as a “Scout” knife. Respondent causes its said 
products, when sold, to be transported from its place of business in 
the State of Rhode Island to the purchasers thereof located in States 
of the United States other than the State of Rhode Island and in 
the District of Columbia. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said products 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In 1910 an organization known as the Boy Scouts of 
America was incorporated under the laws governing the District of 
Columbia, and later was reincorporated by special act of Congress. 
Its purpose was, in general, to organize the boys of the United States 
and teach them discipline, patriotism, courage, habits of observation, 
self-control, and ability to care for themselves in all exigencies of 
life. 

In furtherance of this purpose and both to attract the boys of 
the Nation to the movement and to insure safe, adequate, and adapt- 
able equipment, the organization adopted, and has since maintained, 
the policy of devising and planning a great many articles of equip- 
ment and supervising their manufacture and distribution through 
licensing and otherwise authorizing those with whom it would enter 
into arrangements for such manufacture and distribution. 

From the beginning the equipment so approved and sponsored 
has been designated and marked, and the activities of the boy mem- 
bers of the organization have been uniformly referred to, by use 
of the words “Boy Scout,” “Scout,” and “Scouting,” so that these 
words have long ago acquired a secondary meaning as referring to 
the equipment and activities of The Boy Scouts of America. 

Among the articles of equipment so devised and whose production 
and distribution is so supervised is a pocket knife of a design and 
of material and workmanship suitable for the outdoor activities of 
the boy members of the organization. This knife has been uniformly 
referred to as a “Scout Knife,” has been marked in some form or 
manner with the words “Scout” or “Boy Scout,” with or without 
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other marks and insignia identifying it as a part of the standard. 
equipment of the Boy Scouts of America. 

Par. 4. The knife manufactured and sold by respondent, as alleged 
and described in paragraph 2 hereof, has been and is of such general 
design and appearance as, when marked or labeled by the use of 
the words “Scout” or “Boy Scout” or any other marks or insignia 
characteristic of, or identifying it with, the Boy Scouts of America 
would have, has had and has, the capacity and tendency to induce 
the purchasing public to believe that respondent’s said knife has 
been and is approved, endorsed, or sponsored by the Boy Scouts of 
America and is a part of the standard equipment of that organiza- 
tion; and to cause, and has caused, a substantial part of the public to 
purchase respondent’s said knife because of such belief. 

Par. 5. In truth and in fact, respondent’s said knife has not been 
and is not manufactured or distributed under the supervision of ths 
Boy Scouts of America, has not been and is not approved, endorsed 
or sponsored by that organization, nor is it a part of its standard 
equipment. 

Par. 6. There is a marked preference on the part of a substantial 
portion of the purchasing public for products which are sponsored 
or approved by the Boy Scouts of America over products which are 
not so sponsored or approved. 

Par. 7. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprngs AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 26, 1940, issued and on April 
29, 1940, served its complaint in this proceeding upon respondent, 
Colonial Knife Co., Inc., charging it with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent’s answer, the Commission, by order entered herein, granted 
respondent’s motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations 
of fact set forth in said complaint and waiving all intervening pro- 
cedure and further hearing as to said facts, which substitute answer 
was duly filed in the office of the Commission. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 


COLONIAL KNIFE CO., INC. 669 
666 Findings 


on the said complaint and substitute answer, and the Commission, 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the pub- 
lic and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Colonial Knife Co., Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Rhode Island, with its principal office and place of business 
located at 287 Oak Street, in the city of Providence, in the State of 
Rhode Island. 

Par. 2. Respondent is now, and for more than 1 year last past 
has been, engaged in manufacturing, offering for sale, and selling 
various articles of cutlery, among other things, a pocket knife desig- 
nated and marked as a “Scout” knife. Respondent causes its said 
products, when sold, to be transported from its place of business in 
the State of Rhode Island to the purchasers thereof located in States 
of the United States other than the State of Rhode Island and in the 
District of Columbia. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in said products in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. In 1910 an organization known as the Boy Scouts of 
America was incorporated under the laws governing the District 
of Columbia, and later was reincorporated by special act of Congress. 
Its purpose was, in general, to organize the boys of the United States 
and teach them discipline, patriotism, courage, habits of observa- 
tion, self-control, and ability to care for themselves in all exigencies 
of life. 

In furtherance of this purpose and both to attract the boys of the 
Nation to the movement and to insure safe, adequate, and adaptable 
equipment, the organization adopted, and has since maintained, the 
policy of devising and planning a great many articles of equipment 
and supervising their manufacture and distribution through li- 
censing and otherwise authorizing those with whom it would enter 
into arrangements for such manufacture and distribution. 

From the beginning the equipment so approved and sponsored has 
been designated and marked, and the activities of the boy members 
of the organization have been uniformly referred to, by use of 
the words “Boy Scout,” “Scout,” and “Scouting,” so that these 
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words have long ago acquired a secondary meaning as referring to 
the equipment and activities of the Boy Scouts of America. 

Among the articles of equipment so devised and whose production 
and distribution is so supervised is a pocket knife of a design and 
of material and workmanship suitable for the outdoor activities of 
the boy members of the organization. This knife has been uni- 
formly referred to as a “Scout Knife,” has been marked in some 
form or manner with the words “Scout” or “Boy Scout,” with or 
without other marks and insignia identifying it as a part of the 
standard equipment of the Boy Scouts of America. 

Par. 4. The knife manufactured and sold by respondent, as de- 
scribed in paragraph 2 hereof, has been and is of such general 
design and appearance as, when marked or labeled by the use of the 
words “Scout” or “Boy Scout” or any other marks or insignia char- 
acteristic of, or identifying it with, the Boy Scouts of America, 
would have, has had and has, the capacity and tendency to induce 
the purchasing public to believe that respondent’s said knife has 
been and is approved, endorsed or sponsored by the Boy Scouts of 
America and is a part of the standard equipment of that organiza- 
tion; and to cause, and has caused, a substantial part of the public 
to purchase respondent’s said knife because of such belief. 

Par. 5. In truth and in fact, respondent’s said knife has not been 
and is not manufactured or distributed under the supervision of the 
Boy Scouts of America, has not been and is not approved, endorsed, 
or sponsored by that organization, nor is it a part of its standard 
equipment. 

Par. 6. There is a marked preference on the part of a substantial 
portion of the purchasing public for products which are sponsored 
or approved by the Boy Scouts of America over products which are 
not so sponsored or approved. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material alle- 
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gations of fact set forth in said complaint, and states that it waives 
all intervening procedure and further hearing as to the said facts, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That respondent, Colonial Knife Co., Inc., a corpora- 
tion, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering | 
for sale, sale and distribution of its knives in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

Using the word “Scout” or any other word or words of similar 
import or meaning, to designate, describe or refer to respondent’s 
knives, or otherwise representing that said knives are sponsored, 
endorsed, or approved by the organization known as the Boy Scouts 
of America, or that said knives form a part of the equipment of the 
members of said organization. 

It is further ordered, ‘That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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UTICA CUTLERY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4117. Complaint, Apr. 26, 1940—Decision, Feb. 5, 1941 


Where a corporation engaged in manufacture of various articles of cutlery, 
including knife of certain general design and appearance, and in offer 
and interstate sale thereof— 

Designated and marked as “Scout” knife its aforesaid product, notwithstand- 
ing fact knife in question was not one of those long made or distributed 
under supervision of the Boy Scouts of America, nor approved, indorsed, 
or sponsored by that organization, and uniformly referred to as “Scout 
Knife” and marked in some form or manner with words “Scout” or “Boy 
Scout,” with or without other marks and insignia identifying it as a 
part of the standard equipment of the Boy Scouts of America, and as 
such, uniformly referred to by use of such words as “Boy Scout,” ‘Scout,” 
and “Scouting,” long understood as thus identifying and referring to 
such equipment and activities of organization in question ; 

With capacity and tendency to mislead and deceive purchasing public into 
belief that its said knife had been approved, indorsed, or sponsored by 
said organization and was a part of the standard equipment thereof, 
for the purchase of which, ay products sponsored or approved by such 
organization, there is a marked preference on the part of substantial 
portion of purchasing public, over products which are not so sponsored 
or approved, and with effect of causing substantial part of publie to 
purchase its said knife because of such belief: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce, 


Mr. Joseph C. Fehr for the Commission. 
Kernan & Kernan, of Utica, N. Y., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Utica Cutlery 
Company, a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect: thereof would be in the 
public interest, hereby issues its complaint stating its charges in 
that respect as follows: 


UTICA CUTLERY CO. 673 


672 Complaint 


Paracrarn 1. Respondent, Utica Cutlery Company, is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New York, with its principal office and place of business 
located in the city of Utica, in the State of New York. 

Par. 2. Respondent is now, and for more than one year last. past. 
has been, engaged in manufacturing, offering for sale, and selling 
various articles of cutlery, among other things, a pocket knife desig- 
nated and marked as a “Scout” knife. Respondent causes its said 
products, when sold, to be transported from its place of business 
in the State of New York, to the purchasers thereof located in 
States of the United States other than the State of New York, and 
in the District of Columbia. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said products 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In 1910 an organization known as The Boy Scouts of 
America was incorporated under the laws governing the District of 
Columbia, and later was reincorporated by special act of Congress. 
Its purpose was, in general, to organize the boys of the United States 
and teach them discipline, patriotism, courage, habits of observation, 
self-control, and ability to care for themselves in all exigencies of 
life. 

In furtherance of this purpose and both to attract the boys of the 
Nation to the movement and to insure safe, adequate, and adaptable 
equipment, the organization adopted, and has since maintained, the 
policy of devising and planning a great many articles of equipment 
and supervising their manufacture and distribution through licens- 
ing and otherwise authorizing those with whom it would enter into 
arrangements for such manufacture and distribution. 

From the beginning the equipment so approved and sponsored 
has been designated and marked, and the activities of the boy mem- 
bers of the organization have been uniformly referred to, by use of 
the words “Boy Scout,” “Scout,” and “Scouting,” so that these words 
have long ago acquired a secondary meaning as referring to the 
equipment and activities of the Boy Scouts of America. 

Among the articles of equipment so devised and whose production 
and distribution is so supervised is a pocket knife of a design and 
of material and workmanship suitable for the outdoor activities of 
the boy members of the organization. This knife has been uniformly 
referred to as a “Scout Knife,” has been marked in some form or 
manner with the words “Scout” or “Boy Scout,” with or without 
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other marks and insignia identifying it as a part of the standard 
equipment of the Boy Scouts of America. 

Par. 4. The knife manufactured and sold by respondent, as al- 
leged and described in paragraph 2 hereof, has been and is of such 
general design and appearance as, when marked or labeled by the 
use of the words “Scout” or “Boy Scout” or any other marks or 
insignia characteristic of, or identifying it with, the Boy Scouts of 
America, would have, has had, and has the capacity and tendency to 
induce the purchasing public to believe that respondent’s said knife 
has been and is approved, endorsed, or sponsored by the Boy Scouts 
of America and is a part of the standard equipment of that organi- 
zation; and to cause, and has caused, a substantial part of the public 
to purchase respondent’s said knife because of such belief. 

Par. 5. In truth and in fact respondent’s said knife has not been 
and is not manufactured or distributed under the supervision of 
the Boy Scouts of America, has not been and is not approved, en- 
dorsed, or sponsored by that organization, nor is it a part of its 
standard equipment. 

Par. 6. There is a marked preference on the part of a substantial 
portion of the purchasing public for products which are sponsored 
or approved by the Boy Scouts of America over products which 
are not so sponsored or approved. 

Par. 7. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finprines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 26, 1940, issued and on April 
29, 1940, served its complaint in this proceeding upon respondent, 
Utica Cutlery Co., charging it with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. After the issuance of said complaint and the filing of respond- 
ent’s answer, the Commision, by order entered herein, granted re- 
spondent’s motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations 
of fact set forth in said complaint and waiving all intervening pro- 
cedure and further hearing as to said facts, which substitute answer 
was duly filed in the office of the Commission. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint and substitute answer, and the Commission, 
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having duly considered the matter and being now fully advised in 
the premises, finds that this proceding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 


FINDINGS AS TO THE FACTS 


ParacrarH 1, Respondent, Utica Cutlery Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its principal office and place of business located 
in the city of Utica, in the State of New York. 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in manufacturing, offering for sale. and selling various 
articles of cutlery, among other things a pocket knife designated and 
marked as a “Scout” knife. Respondent causes its said products, 
when sold, to be transported from its place of business in the State 
of New York to the purchasers thereof located in States of the United 
States other than the State of New York and in the District of Co- 
lumbia. Respondent maintains, and at all times mentioned herein has 
maintained, a course of trade in said products in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In 1910 an organization known as The Boy Scouts of 
America was incorporated under the laws governing the District of 
Columbia, and later was reincorporated by special act of Congress. 
Its purpose was, in general, to organize the boys of the United States 
and teach them discipline, patriotism, courage, habits of observation, 
self-control, and ability to care for themselves in all exigencies of life. 

In furtherance of this purpose and both to attract the boys of the 
Nation to the movement and to insure safe, adequate, and adaptable 
equipment, the organization adopted, and has since maintained, the 
policy of devising and planning a great many articles of equipment 
and supervising their manufacture and distribution through licens- 
ing and otherwise authorizing those with whom it would enter into 
arrangements for such manufacture and distribution. 

From the beginning the equipment so approved and sponsored has 
been designated and marked, and the activities of the boy members 
of the organization have been uniformly referred to, by use of the 
words “Boy Scout,” “Scout,” and “Scouting,” so that these words have 
long ago acquired a secondary-meaning as referring to the equipment 
and activities of The Boy Scouts of America. 

Among the articles of equipment so devised and whose produc- 
tion and distribution is so supervised is a pocket knife of a design and 
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of material and workmanship suitable for the outdoor activities of 
the boy members of the organization. This knife has been uniformly 
referred to as a “Scout Knife,” has been marked in some form or 
manner with the words “Scout” or “Boy Scout,” with or without 
other marks and insignia identifying it as a part of the standard equip- 
ment of The Boy Scouts of America. 

Par. 4. The knife manufactured and sold by respondent, as de- 
scribed in paragraph 2 hereof, has been and is of such general design 
and appearance as, when marked or labeled by the use of the words 
“Scout” or “Boy Scout” or any other marks or insignia characteristic 
of, or identifying it with, the Boy Scouts of America, would have, 
has had, and has the capacity and tendency to induce the purchasing 
public to believe that respondent’s said knife has been and is approved, 
endorsed, or sponsored by The Boy Scouts of America and is a part 
of the standard equipment of that organization; and to cause, and has 
caused, a substantial part of the public to purchase respondent’s said 
knife because of such belief. 

Par. 5. In truth and in fact respondent’s said knife has not been 
and is not manufactured or distributed under the supervision of The 
Boy Scouts of America, has not been and is not approved, endorsed, 
or sponsored by that organization, nor is it a part of its standard 
equipment. 

Par. 6. There is a marked preference on the part of a substantial 
portion of the purchasing public for products which are sponsored or 
approved by The Boy Scouts of America over products which are 
not so sponsored or approved. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent. admits all the material allega- 
tions of fact set forth in said complaint, and states that it waives 
all intervening procedure and further hearing as to the said facts, and 
the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 
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It 1s ordered, That respondent, Utica Cutlery Co., a corporation, its 
officers, representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
and distribution of its knives in commerce, as commerce is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

Using the word “Scout” or any other word or words of similar 
import or meaning to designate, describe, or refer to respondent’s 
knives, or otherwise representing that said knives are sponsored, en- 
dorsed, or approved by the organization known as the Boy Scouts 
of America, or that said knives form a part of the equipment of the 
members of said organization. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


THE REVIGATOR CORPORATION, AND E. O. LOEBER, 
INDIVIDUALLY, AND AS PRESIDENT OF THE REVIGA- 
TOR CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4329. Complaint, Oct. 3, 1940—Decision, Feb. 5, 1941 


Where a corporation engaged in interstate sale and distribution of its ReVigator 
Pressure Cap and also of its ReVigator Liquid Home Treatment for Scalp 
and Hair, and ReVigator Liquid Shampoo and pair of circular combs con- 
stituting its ReVigator System of Home Treatment for the Scalp and Hair, 
and an individual who was its president and controlled and directed its 
advertising sales policies and general business practices; in advertisements 
which they disseminated and caused to be disseminated concerning said 
device and preparations through the mails and by other means in com- 
merce and otherwise and including testimonial or purported testimonial 
statements or excerpts therefrom and which advertisements were intended 
and likely to induce purchase of said device and preparations— 

Represented directly and by implication that use of said ReVigator Automatic 
Pressure Cap device provided a cure or remedy for falling hair, fading 
hair, thinning hair, and dandruff and baldness, and constituted a compe- 
tent and effective treatment therefor and that its use would cause new 
hair to grow; 

Facts being use of said device, either alone or in combination with such prep- 
arations, would not constitute a cure or remedy for aforesaid conditions 
or ailments, and had no therapeutic value in the treatment of any such 
conditions or disorders in excess of cleansing the hair and scalp and re- 
moving accumulated dandruff scales, and said device, either alone or in 
combination with said preparations, would have no therapeutic value in 
treatment of baldness and would not cause new hair to grow; 

With capacity and tendency to mislead and deceive substantial portion of pur- 
chasing public into erroneous and mistaken belief that such statements, 
representations, and advertisements were true and with effect of inducing 
purchase of said device and preparations by reason thereof: 

Held, That said acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Donovan R. Divet for the Commission. 
Mr, Robert H. Jamison, of Cleveland, Ohio, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that The ReVigator 
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Corporation, a corporation, and E. O. Loeber, individually and as 
president of The ReVigator Corporation, hereinafter referred to as 
respondents, have violated the provisions of said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParacrarHy 1. Respondent, The ReVigator Corporation, is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of Ohio, having its principal place of business at 1630 Hanna 
Building, in the city of Cleveland, State of Ohio. Respondent, E. O. 
Loeber, is an individual and president of said corporation. Said 
individual respondent has his principal place of business at the afore- 
mentioned address of said corporate respondent and controls and 
directs its advertising, sales policies, and general business practices. 

Par. 2. Respondent, The ReVigator Corporation, is now, and for 
more than 1 year last past has been, engaged in the business of selling 
and distributing a device known as “ReVigator Pressure Cap,” which 
with the preparations “ReVigator Liquid Home Treatment for Scalp 
and Hair” and “ReVigator Liquid Shampoo” and a pair of circular 
combs constitutes what is designated by the corporate respondent as 
“The ReVigator System of Home Treatment for the Scalp and Hair.” 
Said respondent, The ReVigator Corporation, causes said device and 
said preparations when sold either separately or in combination to be 
transported from its said place of business in the State of Ohio to 
the purchasers thereof located in various other States of the United 
States and in the District of Columbia. Said corporate respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in said device and preparations in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of the aforesaid business, the 
respondents, acting as aforesaid, have disseminated, and are now dis- 
seminating, and have caused and are now causing the dissemination 
of false advertisements concerning said device and preparations by 
United States mails and by other means in commerce, as commerce is 
defined in the Federal Trade Commission Act, and respondents have 
also disseminated and are now disseminating, and have caused, and 
are now causing the dissemination of false advertisments 
concerning said device and preparations by various means, for 
the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of said device and preparations in 
commerce, as commerce is defined in the Federal Trade Commission 
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Act. Among and typical of the false statements and representations 
contained in said advertisements, disseminated and caused to be dis- 
seminated, as aforesaid, are the following: 

* * * Those who suffer from dandruff or other common scalp disorders— 
those whose hair is thinning or falling out excessively, due to neglect, those 
who are facing the prospect of premature baldness, are urged to follow the 
ReVigator System and get the full benefit of the regular daily treatment. 

Losing your Hair? Are You Troubled With Dandruff, Itching Scalp, Exces- 
sively Falling or Thinning Hair?—these conditions cAN and should BE CORRECTED. 
Call at our office and we will tell you what our new and effective method has 
done for others right here in Cleveland and can do for you. * * * 


The Re-Vigator Corp * * * 


“* * * T can truthfully state that I have worn the cap consistently and 
there is no question but that Ihave grown hair. * * *”, 

“* * * My hair has stopped falling out and new hair has started to 
grow since I haye been using the Cap. * * *” 

“TI wish to express my appreciation for the benefits received from the use 
of your pressure caps for restoring my hair. * * *” 

“Have used it only a short time but my scalp and hair ig very much improved; 
there is a good sized growth of new hair over the bald places and my hair is 
lustrous and healthy with some of the old color also restored. * * *” 

“T have been wearing your scalp stimulator at least an hour a day since 
December, 1938, and can honestly say that it grows new hair. * * *” 

Par. 4. Through the use of the statements and representations 
hereinbefore set forth, and others similar thereto, not specifically 
set out herein, the respondents have represented directly and by 
implication that the use of said device, the ReVigator Automatic 
Pressure Cap, provides a cure or remedy for falling hair, fading 
hair, thinning hair, dandruff, and baldness, and constitutes a compe- 
tent and effective treatment therefor, and that its use will cause new 
hair to grow. 

Par. 5. The foregoing statements and representations used and dis- 
seminated by the respondents, as herein set forth, are grossly exag- 
gerated, false, and misleading. In truth and in fact, the use of said 
device, the ReVigator Automatic Pressure Cap, either alone or in 
combination with said preparations, does not constitute a cure or 
remedy for falling hair, fading hair, thinning hair, or dandruff, and 
has no therapeutic value in the treatment of any of such disorders 
or conditions in excess of cleansing the hair and scalp and tempo- 
rarily removing accumulated dandruff scales. Said device alone or 
in combination with said preparations will have no therapeutic value 
in the treatment of baldness and will not cause new hair to grow. 
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Par. 6. The use by respondents of the aforesaid false and mislead- 
ing statements, representations, and advertisements, disseminated, as 
aforesaid, with respect to said device, the ReVigator Automatic Pres- 
sure Cap, when used either alone or in combination with said prepa- 
rations, has had and now has the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such statements, representations, 
and advertisements are true, and induce the purchase of said device 
and preparations because of such erroneous and mistaken belief. 

Par. 7. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGs as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 3, 1940, issued and on 
October 4, 1940, served its complaint in this proceeding upon re- 
spondents, The ReVigator Corporation, a corporation, and upon E. O. 
Loeber, individually and as president of The ReVigator Corporation, 
charging them with the use of unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondents’ answers, 
the Commission by order entered herein granted respondents’ motions 
for permission to withdraw their said answers and to substitute there- 
for answers admitting all the material allegations of fact set forth 
in said complaint and waiving all intervening procedure and further 
hearing as to said facts, which substitute answers were duly filed 
in the office of the Commission. Thereafter, this proceeding came on 
for final hearing before the Commission on the said complaint and 
substitute answers, and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, The ReVigator Corporation, is a cor- 
poration organized and existing under and by virtue of the laws 
of the State of Ohio, having its principal place of business at 1630 
Hanna Building, in the city of Cleveland, State of Ohio. Respond- 
ent, E. O. Loeber, is an individual and president of said respondent 
corporation. Said individual respondent has his: principal place of 
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business at the aforementioned address of said corporate respondent 
and controls and directs its advertising, sales policies, and general 
business practices. 

Par. 2. Respondent, The ReVigator Corporation, is now, and for 
more than 1 year last past has been, engaged in the business of 
selling and distributing a device known as “ReVigator Pressure 
Cap,” which with the preparations “ReVigator Liquid Home 'Treat- 
ment for Scalp and Hair” and “ReVigator Liquid Shampoo” and 
a pair of circular combs constitutes what is designated by the cor- 
porate respondent as “The ReVigator System of Home Treatment 
for the Scalp and Hair.” Said respondent, The ReVigator Corpora- 
tion causes said device and said preparations when sold either sepa- 
rately or in combination to be transported from its said place of 
business in the State of Ohio to the purchasers thereof located in 
various other States of the United States and in the District of 
Columbia. Said corporate respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said device and 
preparations in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of the aforesaid business, the 
respondents, acting as aforesaid, have disseminated, and are now 
disseminating, and have caused and are now causing the dissemina- 
tion of false advertisements concerning said device and preparations 
by United States mails and by other means in commerce, as com- 
merce is defined in the Federal Trade Commission Act, and respond- 
ents have also disseminated and are now disseminating, and have 
caused and are now causing the dissemination of false advertisements 
concerning said device and preparations by various means, for the 
purpose of inducing, and which are likely to induce, directly or indi- 
rectly, the purchase of said device and preparations in commerce, 
as commerce is defined in the Federal Trade Commission Act. 
Among and typical of the false statements and representations con- 
tained in said advertisements, disseminated and caused to be dis- 
seminated, as aforesaid, are the following: 

* #* * Those who suffer from dandruff or other common scalp disorders— 
those whose hair is thinning or falling out excessively, due to neglect, those 
who are facing the prospect of premature baldness, are urged to follow the 
ReVigator System and get the full benefit of the regular daily treatment. 

Losing your Hair? Are You Troubled With Dandruff, Itching Scalp, Exces- 
sively Falling or Thinning Hair?—these conditions cAN and should BE cor- 


RECTED. Call at our office and we will tell you what our new and effective 
method has done for others right here in Cleveland and can do for you. * * * 
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“s * * JT can truthfully state that I have worn the cap consistently and 
there is no question but that I have grown hair * * *” 

“x * * My hair has stopped falling out and new hair has started to 
grow since I have been using the Cap. * * *” 

“I wish to express my appreciation for the benefits received from the use 
of your pressure caps for restoring my hair. * * *” 

“Have used it only a short time but my scalp and hair is very much 
improved; there is a good sized growth of new hair over the bald places 
and my hair is lustrous and healthy with some of the old color also 
TEStOned asc met le oae 

“T have been wearing your scalp stimulator at least an hour a day since 
December, 1938, and can honestly say that it grows new hair. * * *” 

Par. 4. Through the use of the statements and representations 
hereinbefore set forth, and others similar thereto, not specifically 
set out herein, the respondents have represented directly and by 
implication that the use of said device, the ReVigator Automatic 
Pressure Cap, provides a cure or remedy for falling hair, fading 
hair, thinning hair, dandruff, and baldness, and constitutes a com- 
petent and effective treatment therefor, and that its use will cause 
new hair to grow. 

Par. 5. The foregoing statements and representations used and 
disseminated by the respondents, as herein set forth, are grossly exag- 
gerated, false, and misleading. In truth and in fact, the use of said 
device, the ReVigator Automatic Pressure Cap, either alone or in 
combination with said preparations, does not constitute a cure or 
remedy for falling hair, fading hair, thinning hair, or dandruff, and 
has no therapeutic value in the treatment of any such disorders or 
conditions in excess of cleansing the hair and scalp and temporarily 
removing accumulated dandruff scales. Said device alone or in 
combination with said preparations will have no therapeutic value 
in the treatment of baldness and will not cause new hair to grow. 

Par. 6. The use by respondents of the aforesaid false and mislead- 
ing statements, representations, and advertisements, disseminated, 
as aforesaid, with respect to said device, the ReVigator Automatic 
Pressure Cap, either alone or in combination with said prepara- 
tions, has had and now has the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that such statements, representations, and 
advertisements are true, and induces the purchase of said device 
and preparations because of such erroneous and mistaken belief. 
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The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answers of the 
respondents, in which answers respondents admit all the material al- 
legations of fact set forth in said complaint and state that they waive 
all intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and its conclusion 
that said respondents have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondents, The ReVigator Corporation, a 
corporation, and its officers, and E. O. Loeber, individually and as 
president of The ReVigator Corporation, and their respective repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device in connection with the offering for sale, sale, or dis- 
tribution of their product, a device known as “ReVigator Pressure 
Cap,” either alone or in combination with respondents’ preparations 
“ReVigator Liquid Home Treatment for Scalp and Hair” and “Re- 
Vigator Liquid Shampoo,” or any other device or products of sub- 
stantially similar composition or possessing substantially similar prop- 
erties, whether sold under the same name or under any other name 
or names, do forthwith cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisements 
(a) by means of the United States mails, or (6) by any means in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
which advertisements represent, directly or through inference, that the 
use of said device, ReVigator Pressure Cap, either alone or in combi- 
nation with respondents’ products, ReVigator Liquid Home Treat- 
ment for Scalp and Hair and ReVigator Liquid Shampoo, or with 
either of them, or in combination with any other similar preparation 
or preparations, constitutes a cure or remedy for falling hair, fading 
hair, thinning hair, or dandruff, or has any therapeutic value in the 
treatment of any of such disorders or conditions in excess of cleansing 
the hair and scalp and temporarily removing accumulated dandruff 
scales, or has any therapeutic value in the treatment of baldness or 
causes new hair to grow. 
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2. Disseminating or causing to be disseminated any advertisements 
by any means for the purpose of inducing or which are likely to 
induce, directly or indirectly, the purchase in commerce, as com- 
merce is defined in the Federal Trade Commission Act, of said device, 
Revigator Pressure Cap, either alone or in combination with respond- 
ents’ preparations, which advertisements contain any of the represen- 
tations prohibited in paragraph 1 hereof. 

It is further ordered, That the respondents shall, within 60 days 
after the service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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E. B. HALL, TRADING AS E. W. HALL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4330. Complaint, Oct. 3, 1940—Decision, Feb. 5, 1941 


Where an individual engaged in interstate sale and distribution of his 
“Texas Wonder” medicinal preparation in advertisements thereof which 
he disseminated and caused to be disseminated through the mails and 
newspapers and periodicals, and by radio continuities, and in circulars, 
leaflets, pamphlets, and other advertising literature, and otherwise in com- 
merce and by various means, and including also use of purported testi- 
monial letters or excerpts thereof in pamphlets, booklets and other adver- 
tising copy— 

Represented, directly and through inference, that his said product constituted 
a cure or remedy for, and possessed substantial therapeutic value in treat- 
ment of, kidney and bladder disorders, including inflammation of bladder 
and kidneys, stones in kidneys, and tuberculosis of kidneys, diabetes, 
rheumatism, swollen joints, weak and lame back, pains in the back, and 
lumbago, facts being it did not constitute a cure or remedy for said 
various ailments and conditions or possess any therapeutic value in the 
treatment thereof, in excess of such slight symptomatic relief as it might 
afford in cases of swollen joints and pains in the back by reason of its 
properties as a mild diuretic; 

With the effect of misleading and deceiving substantial portion of purchasing 
public into erroneous and mistaken belief that such false representations 
were true, and with result, as consequence of Such erroneous and mistaken 
belief, that purchasing public was induced to and did purchase substantial 
quantities of his said product: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. J. W. Brookfield, Jr. for the Commission. 
Flynn & Mohrman, of St. Louis, Mo., for respondent. 


CoMPUAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that E. B. Hall, an in- 
dividual trading as EK. W. Hall, hereinafter referred to as respondent, 
has violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
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the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrapn 1. Respondent, E. B. Hall, is an individual doing busi- 
ness under the trade name of E. W. Hall, with his principal office and 
place of business located at 3679 Olive Street, in the city of St. Louis, 
State of Missouri. 

Respondent is now, and for more than 2 years last past has been, 
engaged in the sale and distribution of a certain medicinal prepara- 
tion known as “Texas Wonder,” intended for use in the treatment 
of various ailments and conditions of the human body. In the course 
and conduct of his business, respondent causes said medicinal prepa- 
ration, when sold, to be transported from his place of business in the 
State of Missouri to the purchasers thereof at their respective points 
of location in various States of the United States other than the 
State of Missouri, and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a 
course of trade in said preparation in commerce among and between 
the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of his aforesaid business, the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
concerning his said product by the United States mails and by various 
other means in commerce, as commerce is defined in the Federal 
Trade Commission Act; and respondent has also disseminated and is 
pow disseminating, and has caused and is now causing the dissemina- 
tion of, false advertisements concerning his said product, by various 
means, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of his said product in commerce, 
as commerce is defined in the Federal Trade Commission Act. 
Among, and typical of, the false, misleading and deceptive statements 
and representations contained in said false advertisements, dissem- 
inated and caused to be disseminated as hereinabove set forth, by 
the United States mails, by advertisements in newspapers and peri- 
odicals, by radio continuities, and by circulars, leaflets, pamphlets 
and other advertising literature, are the following: 


THE TEXAS WONDER 
For Kidney and Bladder Troubles, Rheumatism and Kindred Diseases 


* * * the remedy that for 47 years has been bringing relief to those who 
suffer from kidney, bladder, and rheumatic conditions. 
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Texas Wonder is also used to help such irregularities as kidney and bladder 
conditions for both men and women * * * inflammation of the bladder 
* * * weak and lame back * * * swollen joints and so forth. 


A TEXAS WONDER 


For certain Irregularities of the Kidneys and Bladder and Certain So-called 
Rheumatic Pains 


In addition to the foregoing advertisements, the respondent dis- 
seminates false advertisements in the same manner as set out above 
through the use of purported testimonial letters, excerpts from 
which the respondent places in pamphlets, booklets, and advertis- 
ing copy. Among and typical of the false statements and 
representations contained in such excerpts are the following: 


* * * she had inflammatory rheumatism for about a year. She used the 
remedy about two months and got well and has remained well ever since. 

* * *« he had kidney and bladder trouble and was relieved altogether by 
two weeks’ treatment with the Texas Wonder. 

* * * he had kidney and rheumatic trouble. He took about one bottle 
—“‘the result was that it cured me entirely’—occupying about a month. He 
had no return of trouble. 

* * * he began using The Texas Wonder for stone in the kidneys, in- 
flammation of the bladder and tuberculosis of the kidneys as diagnosed by 
his physicians. His urine contained 40% pus. One of the physicians advised 
that only an operation could give relief. He was operated upon without re- 
sults. He began using The Texas Wonder in 1915, when his weight was 114. 
He was still using the medicine with wonderful results, and his weight had 
increased to 1388 lbs. 

* * * he took The Wonder for terrible pains in the back. He took a 
half bottle and was relieved and had no trouble since. 

* * * he had lumbago and inflammation of the kidneys. He took about 
a quarter of a bottle and since has had no trouble. 

* %* * he had kidney and bladder trouble, with rheumatism. He took 
The Wonder for six months—having before been treated by every physician in 
Reynolds County without relief. He was unable to go about, when he began 
with The Wonder and was entirely relieved. 

* * * JT was cured of a bad case of kidney and bladder complaint by the 
use of one-half bottle of The Texas Wonder. 

* * * he had diabetes, his urine showing 18 per cent sugar. He took 
the treatment for a year or more and got all right. His weight had been re- 
duced from 255 to 160 pounds, but was restored after treatment. He was 
relieved from sugar and regained his normal condition. 


Par. 3. Through the use of the statements and representations 
hereinabove set forth, and other similar thereto not specifically set 
out herein, all of which purport to be descriptive of the remedial, 
curative and therapeutic properties of respondent’s preparation, re- 
spondent has represented, and does now represent, directly and 
through inference, that his said preparation constitutes a cure or rem- 
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edy for, and possesses substantial therapeutic value in the treatment 
of, kidney and bladder disorders, including inflammation of the 
bladder and kidneys, stones in the kidneys and tuberculosis of the 
kidneys, diabetes, rheumatism, swollen joints, weak and lame back, 
pains in the back, and lumbago. 

Par, 4. The foregoing representations are grossly exaggerated, 
false and misleading. In truth and in fact, respondent’s preparation 
does not constitute a cure or remedy for inflammation of the bladder 
or kidneys, stones in the kidneys, tuberculosis of the kidneys, or 
any other disorders of the bladder or kidneys, diabetes, rheumatism, 
swollen joints, weak or lame back, pains in the back, or lumbago. 
Nor does said preparation possess any therapeutic value in the 
treatment of any of such ailments or conditions, in excess of such. 
slight symptomatic relief as it may afford in cases of swollen joints 
and pains in the back, by reason of its properties as a mild diuretic. 

Par. 5. The use by the respondent of the foregoing false and mis- 
leading representations with respect to his said product has the ten- 
dency and capacity to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such false representations are true, and as a result of such 
erroneous and mistaken belief the purchasing public has been in- 
duced to, and has, purchased substantial quantities of respondent’s 
product. 

Par. 6. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frypines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission <Act, 
the Federal Trade Commission on October 3, 1940, issued and on 
October 8, 1940, served its complaint in this proceeding upon respond- 
ent E. B. Hall, individually and trading as E. W. Hall, charging him 
with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of the said act. After the issuance of 
the said complaint and the filing of respondent’s answer, the Com- 
mission by order entered herein granted respondent’s motion for per- 
mission to withdraw said answer and to substitute therefor an answer 
admitting all the material allegations of fact set forth in said com- 
plaint and waiving all intervening procedure and further hearing as 
to said facts, which substitute answer was duly filed in the office of the 
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Commission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint and substitute 
answer, and the Commission having duly considered the matter and 
being now fully advised in the premises finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, E. B. Hall, is an individual doing busi- 
ness under the trade name of E. W. Hall, with his principal office and 
place of business located at 3679 Olive Street, in the city of St. Louis, 
State of Missouri. 

Respondent is now, and for more than 2 years last past has been, 
engaged in the sale and distribution of a certain medicinal prepara- 
tion known as “Texas Wonder,” intended for use in the treatment of 
various ailments and conditions of the human body. In the course 
and conduct of his business, respondent causes said medicinal prepara- 
tion, when sold, to be transported from his place of business in the 
State of Missouri to the purchasers thereof at their respective points 
of location in various States of the United States other than the State 
of Missouri, and in the District of Columbia. Respondent maintains, 
and at all times mentioned herein has maintained, a course of trade in 
said preparation in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his aforesaid businesss, the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning his said product by the United States mails and by various 
other means in commerce, as commerce is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination of, 
false advertisements concerning his said product, by various means, 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of his said product in commerce, as com- 
merce is defined in the Federal Trade Commission Act. Among, and 
typical of, the false, misleading, and deceptive statements and rep- 
resentations contained in said false advertisements, disseminated and 
caused to be disseminated as hereinabove set forth, by the United States 
mails, by advertisements in newspapers and periodicals, by radio 
continuities, and by circulars, leaflets, pamphlets and other advertising 
literature, are the following: 
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THE TEXAS WONDER 
For Kidney and Bladder Troubles, Rheumatism and Kindred Diseases 


* * * the remedy that for 47 years has been bringing relief to those whe 
suffer from kidney, bladder and rheumatic conditions. 

Texas Wonder is also used to help such irregularities as kidney and bladder 
conditions for both men and women * * * inflammation of the bladder 
* * *- weak and lame back * * * swollen joints and so forth. 


A TEXAS WONDER 


For Certain Irregularities of the Kidneys and Bladder and Certain So-ealled 
Rheumatic Pains 


In addition to the foregoing advertisements, the respondent dis- 
seminates false advertisements in the same manner as set out above 
through the use of purported testimonial letters, excerpts from which. 
the respondent places in pamphlets, booklets, and advertising copy. 
Among and typical of the false statements and representations con- 
tained in such excerpts are the following: 


* * * she had inflammatory rheumatism for about a year. She used the 
remedy about two months and got well and has remained well ever since. 

* * * he had kidney and bladder trouble and was relieved altogether by 
two weeks’ treatment with the Texas Wonder. 

* * * he had kidney and rheumatic trouble. He took about one bottle— 
“the result was that it cured me entirely’—occupying about a month. He 
had no return of trouble. 

* * * he began using The Texas Wonder for stone in the kidneys, in- 
flammation of the bladder and tuberculosis of the kidneys as diagnosed by his. 
physicians. His urine contained 40% pus. One of the physicians advised that 
only an operation could give relief. He was operated upon without results. 
He began using The Texas Wonder in 1915, when his weight was 114. He was. 
still using the medicine with wonderful results, and his weight had increased to: 
138 lbs. 

* * * he took The Wonder for terrible pains in the back. He took a half 
bottle and was relieved and had no trouble since. 

* * * he had lumbago and inflammation of the kidneys. He took about a 
quarter of a bottle and since has had no trouble. 

* * * he had kidney and bladder trouble, with rheumatism. He took The. 
Wonder for six months—having before been treated by every physician in Rey- 
nolds County without relief. He was unable to go about, when he began with The 
Wonder and was entirely relieved. ; 

* * * JT was cured of a bad case of kidney and bladder complaint by the 
use of one-half bottle of The Texas Wonder. 

* * * he had diabetes, his urine showing 18 percent sugar. He took the 
treatment for a year or more and got all right. His weight had been reduced 
from 255 to 160 pounds, but was restored after treatment. He was relieved from 
sugar and regained his normal condition. 
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Par. 3. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto not specifically 
set out herein, all of which purport to be descriptive of the remedial, 
curative, and therapeutic properties of respondent’s preparation, re- 
spondent has represented, and does now represent, directly and 
through inference, that his said preparation constitutes a cure or 
remedy for, and possesses substantial therapeutic value in the treat- 
ment of, kidney and bladder disorders, including inflammation of the 
bladder and kidneys, stones in the kidneys and tuberculosis of the 
kidneys, diabetes, rheumatism, swollen joints, weak and lame back, 
pains in the back, and lumbago. 

Par. 4. The foregoing representations are grossly exaggerated, 
false and misleading. In truth and in fact, respondent’s preparation 
does not constitute a cure or remedy for inflammation of the bladder 
‘or kidneys, stones in the kidneys, tuberculosis of the kidneys, or 
any other disorders of the bladder or kidneys, diabetes, rheumatism, 
swollen joints, weak or lame back, pains in the back, or lumbago. Nor 
does said preparation possess any therapeutic value in the treatment 
of any of such ailments or conditions, in excess of such slight symp- 
tomatic relief as it may afford in cases of swollen joints and pains in 
the back, by reason of its properties as a mild diuretic. 

Par. 5. The use by the respondent of the foregoing false and 
misleading representations with respect to his said product has the 
tendency and capacity to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such false representations are true, and as a result of such 
erroneous and mistaken belief the purchasing public has been induced 
to, and has, purchased substantial quantities of respondent’s product. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint and states that he 
waives all intervening procedure and further hearing as to said facts, 
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and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent E. B. Hall, individually and 
trading under the name of E. W. Hall, or trading under any other 
name or names, his representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution of his medicinal preparation known 
as Texas Wonder or any other preparation of substantially similar: 
composition or possessing substantially similar properties, whether 
sold under the same name or any other name, do forthwith cease 
and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails, or (b) by any means in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, which advertisement represents, directly or through inference,. 
that said preparation is a cure or remedy for inflammation of the 
bladder or kidneys, stones in the kidneys, tuberculosis of the kidneys, 
or any other disorder of the bladder or kidneys, or for diabetes, 
rheumatism, swollen joints, weak or lame back, pains in the back, 
or lumbago; that said preparation possesses any therapeutic value 
in the treatment of any of said ailments or conditions, in excess of 
such slight symptomatic relief as it may afford in cases of swollen 
joints and pains in the back, by reason of its properties as a mild 
diuretic. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as commerce is 
defined in the Federal Trade Commission Act, of said preparation. 
which advertisement contains any of the representations prohibited 
in paragraph 1 hereof. 

lt is further ordered, 'That the respondent shall within 60 days 
after service upon him of this order file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 
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In roe Matter or 


INTERSTATE BAKERIES CORPORATION (INTERSTATE 
BAKING CORPORATION) 7 THE CONTINENTAL BAKING 
COMPANY, THE SIOUX CITY BAKERY, LOCAL NO. 333 
OF THE CHAUFFEURS, ETC., UNION, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3900. Complaint, Sept. 28, 1939—Decision, Feb. 6, 1941 


Where (1) three corporations and four individuals engaged in manufacture 
of bakery products at Sioux City, Iowa, and in sale thereof in said city 
and State and also, in case of certain of their number, in sale and distribu- 
tion of such products in other States, and engaged in competition with 
one another, and with corporation which, with baking plant at Omaha, 
shipped therefrom its products to customers in Sioux City, and also with 
other bakeries located without State of Iowa and which were selling 
bakery products in said city last referred to, (2) an unincorporated 
association or labor union in said city, members of which did not operate 
bakeries and were not engaged in trade and commerce, but were employees 
of bakeries and operated delivery trucks belonging thereto, and (3) Seven 
individuals, who were officers and members of said union; following strike 
at said city called by said union and its officers and members, including 
union drivers of bakery trucks, the stopping of work and prevention of 
sale and distribution of bakery products, and the initiation of negotiations 
between the bakers of said city and said union and its members— 

Hntered into an agreement under which, among other things, it was provided 
that “Within the corporate limits of Sioux City, Iowa, no bakery products 
shall be sold to independent bread or cake men for either retail or whole- 
sale reSale who were not operating wholesale or retail routes prior to 
January 1, 1938,” and conformed thereto and made no sales of bakery 
products to persons who had not been operating wholesale or retail 
bakery routes in said city prior to date aforesaid ; 

With the result that— 

(1) Independent route men who theretofore had been buying bakery 
products from bakeries located without the State and shipped and delivered 
in city aforesaid to themselves, by whom they were sold to general pur- 
chasing public, were forced, by the threats of members of said union, who, 
following said agreement, accosted such independent route men, to cease 
operations and go out of business; 

(2) Corporation above referred to, with Omaha plant and which was 
not party to aforesaid contract and agreement and undertook to continue 
shipping, first directly and then indirectly, to independent route man iit 


+Complaint dismissed, however, as to respondent named by terms of cease and desist 
order entered against other respondents joined in proceeding. 
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said city, finally declined, after having its attention twice invited by said 
union and members to provision: of contract and agreement undertaken 
by others, to sell and ship further, as aforesaid, its bakery products from 
its Omaha plant to said route man, who was thereby forced to discontinue 
sale of bakery products at said city and notwithstanding deposit by him 
with said corporation of cash bond of about $100; and 

(8) Sale of said bakery products in trade and commerce among and 
in the several States was unduly and unlawfully restricted and restrained, 
and public was deprived of the benefits that would flow from normal 
competition among and between said bakeries in said commerce, and com- 
petition was eliminated, with tendency and capacity of creating a monopoly 
in said Sioux City bakeries in sale in such commerce of said bakery 
products: 

Held, That such understanding, agreement, combination, and conspiracy, and 
things done thereunder and pursuant thereto and in furtherance thereof, 
as above set forth, constituted unfair method of competition in commerce. 

Before Mr. John L. Hornor, trial examiner. 
Mr, Floyd O, Collins for the Commission. 
Mr. John C. Grover, of Kansas City, Mo., for Interstate Bakeries 

Corp. 

Mr. George Faunce, Jr. and Mudge, Stern, Wiliams & Tucker, 
of New York City, for The Continental Baking Co. 
Mr. Frank J. Margolin, of Sioux City, Iowa, for The Sioux City 

Bakery. 

Sifford & Wadden, of Sioux City, Iowa, for Metz Brothers Baking 

Co., Fred W. Lenhardt and Jake Schindler. 

Mr. Donald S. Peter, of Sioux City, Iowa, for Emil A. Madsen. 

Mr. George M. Paradise, of Sioux City, Iowa, for Anthony Pages. 

Mr. John W. Keane, of Sioux City, Iowa, for Local No. 383 of 
the Chauffeurs, Teamsters, and Stablemen and Helpers Union and 
the officers and members thereof. 


CoMPLAINT 2 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the corporations, 
associations, firms, and individuals named in the caption hereof, 
hereinafter referred to as respondents, have been and are now using 
unfair methods of competition in commerce as commerce is defined 
in said act, and it appearing to the said Commission that a proceed- 


2By stipulations entered into the record it was agreed that the correct names of re- 
spondents named in the complaint as Interstate Baking Corporation, Madsen Baking Co., 
and Jake Schintler were, respectively, Interstate Bakeries Corporation, Madsen Bakery, and 
Jake Schindler. 
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ing by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracraru 1. Respondent, Interstate Baking Corporation, is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Delaware, with its principal office 
and place of business located at 118 West Forty-seventh Street, 
Kansas City, Mo. Said respondent operates, and at all times herein 
mentioned has operated, baking plants in numerous cities of the 
United States, including the city of Omaha, State of Nebraska, 
where it operates a baking plant under the trade name of Schulze 
Baking Co., from which plant it now ships, and at all times herein 
mentioned has shipped, bread, pastries, cakes, and other bakery 
products for human consumption to purchasers thereof located in 
the State of Iowa, and more particularly in the city of Sioux City 
in said State. 

Respondent, Continental Baking Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Delaware, with its principal office and place of business 
located at 634 Rockefeller Center, New York, N. Y. It owns and 
operates, and at all times herein mentioned has owned and operated, 
baking plants in various cities of the United States, including Sioux 
City, Iowa. 

Respondent, Sioux City Bakery, is a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of Iowa, with its principal office and place of business located at 
815 West Seventh Street, in the city of Sioux City, Iowa, where it 
owns and operates, and at all times herein mentioned has owned and 
operated, a baking plant. 

Respondent, Metz Brothers Baking Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Iowa, with its principal office and place of business located 
at 408 Pearl Street, in the city of Sioux City, Iowa, where it owns 
and operates, and at all times herein mentioned has owned and 
operated, a baking plant. 

Respondent, Fred W. Lenhardt, is an individual, trading and doing 
business under the name Quality Bakery, at Third and Sioux Streets, 
Sioux City, Iowa, where he owns and operates, and at all times 
herein mentioned has owned and operated, a baking plant. 

Respondent, Emil A. Madsen, is an individual trading and doing 
business under the name Madsen Baking Co., at 2701 East Second 
Street, Sioux City, Iowa, where he owns and operates, and at all 
times herein mentioned has owned and operated, a baking plant. 
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Respondent, Jake Schintler, is an individual trading and doing 
business under the name Iowa Bakery Co., at 1312 Pierce Street, 
Sioux City, Iowa, where he owns and operates, and at all times: 
herein mentioned has owned and operated, a baking plant. 

Respondent, Anthony Pages, is an individual trading and doing 
business under the name Sunkist Cake and Pie Co., at 9 West Third 
Street, Sioux City, Iowa, where he owns and operates, and at all 
times herein mentioned has owned and operated, a baking plant., 

Par. 2. Respondent, Local No. 383, of the Chauffeurs, Teamsters, 
and Stablemen and Helpers Union is an unincorporated association 
whose membership is composed of chauffeurs, teamsters, stablemen 
and their helpers located in the city of Sioux City, Iowa, and in the 
territory adjacent thereto. The address of said respondent, Local 
No. 383 of the Chauffeurs, Teamsters, and Stablemen and Helpers 
Union is 41014 Fifth Street, Sioux City, Iowa. Of its members the 
following now constitute, and since its organization have constituted, 
its executive committee and its officers, to wit : 


Glenn Beaman, president. 

Charles Cunningham, secretary-treasurer. 
Jim Brookhart, trustee. 

William Carlson, trustee. 

O. G. Foster, trustee. 

Ralph Johnson, trustee. 

Howard Foutz, trustee. 


Members of respondent Local No. 383 of the Chauffeurs, Teamsters, 
and Stablemen and Helpers Union are operators of automobiles and 
other conveyances used in transporting and delivering bread, pas- 
tries, cakes and other bakery products in and into Sioux City, Iowa, 
and in the territory adjacent thereto, and constitute a class so nu- 
merous and which changes so often as to make it impractical to name 
all of them as parties respondent herein without manifest incon- 
venience and delay and the officers and members hereinabove named 
as respondents are made parties respondent in their individual ca- 
pacity and as officers and members of the respondent, Local No. 383 
of the Chauffeurs, Teamsters, and Stablemen and Helpers Union, 
and as representatives of the membership of said respondent as a 
class. 

Par. 3. In the course and conduct of their respective businesses, 
the respondents named in paragraph 1 hereof ship, or cause to be 
shipped, bread, pastries, cakes, and other bakery products, when 
manufactured by them, from their respective bakeries to the pur- 
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chasers thereof located in various States of the United States other 
than the State of the origin of such shipments. There is now, and 
has been. for more than two whole years last past, a constant current 
of trade in commerce between and among the various States of the 
‘United States, by all respondents named in paragraph 1 hereof in 
bread, pastries, cakes, and other bakery products. 

Par. 4. There are bakeries outside of the State of Iowa which sell 
and, distribute bread, pastries, cakes, and other bakery products in 
the State of Iowa, and as part of said sale, ship, or cause to be 
shipped, said products from their respective places of business in 
these other States to the purchasers thereof located in the State of 
Iowa. In the course and conduct of their respective businesses, the 
respondents named in paragraph 1 hereof have been, and are now, 
in competition with these bakeries situated in States other than the 
State of Iowa in making and seeking to make sales of their bakery 
products in the State of Iowa. 

Par. 5. The respondents named in‘paragraph 1 hereof constitute 
a group in the baking business in Sioux City, Iowa, which is so 
large and influential in the trade area in and around Sioux City, 
Iowa, as to be able to contro] and influence the flow of trade and 
commerce in bread, pastries, cakes, and other bakery products within, 
to, and from said trade area. Said respondents have been, and 
would now be, in free and active competition with one another and 
with bakeries and dealers in bread, pastries, cakes and other bakery 
products in the sale and distribution of said products in said com- 
merce and in said trade area but for the wrongful and unlawful 
understanding, agreement, combination, and consipiracy, and the 
unlawful acts and practices done thereunder and pursuant thereto 
as hereinafter set out. 

Par. 6. There are now, and have been for a number of years last 
past, so-called independent route men who buy bread, pastries, cakes, 
and other bakery products from bakeries and resell the same both 
to stores for resale and direct to consumers, in the trade area in 
and around the city of Sioux City, Iowa. Some of these independent 
route men were in business and operating routes on and prior to 
January 1, 1938, and others began after January 1, 1938. These 
independent route men and sonie of the respondents named in para- 
graph 1 hereof, purchase bread, pastries, cakes, and other bakery 
products from bakeries located both in Towa and other States and 
when such purchases are made by them from bakeries located in 
States other than Iowa, said bakeries ship, or cause to be shipped, 
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their products from their respective places of business to these pur- 
chasers thereof in the State of Iowa. : 

Par. 7. On or about August 12, 1938, the respondent entered into, 
and thereafter carried out, and are still carrying out, an understand- 
ing, agreement, combination, and conspiracy to suppress, hinder, and 
lessen competition in the interstate sale and distribution of bread, 
pasteries, cakes, and other bakery products in the trade area in and 
around Sioux City, Iowa. 

Par. 8. Pursuant to said understanding, agreement, combination, 
and conspiracy, and in furtherance thereof, the respondents have 
done, among other acts and things, the following: 

1. Agreed to prevent, and did prevent, independent route men who 
were not in business in the trade area in and around Sioux City, 
Iowa, prior to January 1, 1938, from obtaining bread, pastries, cakes, 
and other bakery products to sell either at wholesale or retail in said 
trade area. 

2. Agreed to set apart and did set apart as a class of approved 
dealers who could, and did, sell bread, pastries, cakes, and other 
bakery products in said trade area, the respondents named in para- 
graph 1 and the independent route men who were in business prior 
to January 1, 1938. 

3. All of the respondents named in paragraph 1 except respondent, 
Interstate Baking Corporation, did enter into on August 12, 1938, 
and thereafter carried out, contracts with respondent, Local No. 383 
of the Chauffeurs, Teamsters, and Stablemen and Helpers Union, 
which contracts provide, in part, as follows: “Within the corporate 
limits of Sioux City, Iowa, no bakery products shall be sold to inde- 
pendent bread or cake men for either retail or wholesale resale who 
were not operating wholesale or retail routes prior to January 1, 
11030: 

4. Respondent, Local No. 383 of the Chauffeurs, Teamsters, and 
Stablemen and Helpers Union (@) exacted and procured pledges 
from the signers of said contracts and from bakeries and dealers 
not signers of said contracts, particularly from respondent Interstate 
Baking Corporation, to adhere to and enforce the provisions of said 
contracts and to carry out the plans therein set forth; (6) intimidated 
and harassed and used force and violence against independent route 
men who sought to enter business subsequent to January 1, 1938, to 
prevent their delivering bakery products in said trade area; and (¢) 
intimidated, harassed, and used force and violence against bakeries 
and dealers who did not sign such contracts of August 12, 1938, to 
persuade, induce, and compel them to stop selling their products to 
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independent route men who were not in business prior to January 
1, 1938, and also to prevent their selling to bakeries and dealers who 
intended to resell their products to such independent route men. 

5. Used and engaged in other cooperative and concerted actions 
‘and violent and coercive methods and practices in carrying out the 
aforesaid understanding, agreement, combination, and conspiracy. 

Par. 9. Each of the respondents at the times mentioned herein 
acted in concert with one or more of the other respondents in doing 
and’ performing the acts and things herein alleged in furtherance 
of the understanding, agreement, combination, and conspiracy here- 
inbefore set out. | 

Par. 10. The understanding, agreement, combination, and con- 
spiracy and the acts and things done thereunder pursuant thereto 
and in furtherance thereof as hereinbefore alleged, have had, and 
‘do have the capacity, tendency, and effect of unlawfully restricting 
and restraining the movement in commerce between and among the 
several States of the United States of bread, pastries, cakes, and other 
bakery products, and more particularly the movement of said prod- 
ucts in commerce between the State of Iowa and States surrounding 
it; of unduly and unlawfully restraining and restricting trade in such 
products in said commerce; of monopolizing in the respondents 
named in paragraph 1 hereof and the independent route men who 
were in business prior to January 1, 1938, the sale and distribution of 
said products in the trade area in and around Sioux City, Iowa; and 
the capacity and tendency to substantially enhance the prices of such 
baking products to the consuming public in said area and maintain- 
ing said prices at artificial levels, and otherwise to deprive the con- 
suming public in said area of the benefit of normal competition be- 
tween and among the respondents named in paragraph 1 hereof, the 
independent route men who were in business prior to January 1, 1938, 
and the independent route men who have sought to engage in business 
since January 1, 1938. 

Par. 11. Said understandings, agreement, combination, and con- 
spiracy and the things done thereunder in pursuance thereto as 
above alleged, constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade 
‘Commission Act. 


Report, FINDINGS As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission 
Act, the Federal Trade Commission on September 28, 1939, issued 
and served its complaint in this proceeding upon the respondents 
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Interstate Bakeries Corporation, a corporation; The Continental Bak- 
ing Co., a corporation; The Sioux City Bakery, a corporation; Metz 
Brothers Baking Co., a corporation; Fred W. Lenhardt, an individ- 
ual trading as Quality Bakery; Emil A. Madsen, an individual trad- 
ing as Madsen Bakery; Jake Schindler, an individual trading as Iowa 
Bakery Co.; Anthony Pages, an individual trading as Sunkist Cake 
and Pie Co.; Local No. 383 of the Chauffeurs, Teamsters, and Stable- 
men and Helpers Union, an unincorporated association, and Glenn 
Beamen, Charles Cunningham, Jim Brookhart, William Carlson, 
O. G. Foster, Ralph Johnson, and Howard Foutz, individually and 
as officers and members of Local No. 383 of the Chauffeurs, Team- 
sters, and Stablemen and Helpers Union, and as representatives of 
other members thereof, charging them with entering into and carry- 
ing out an understanding, agreement, combination, and conspiracy 
to suppress, hinder, and lessen competition in the interstate sale and 
distribution of bread, pastries, cakes, and other bakery products in 
the trade area in and around Sioux City, Iowa; in violation of the 
provisions of said act. After the issuance of said complaint and the 
filmg of respondents’ answers thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
Floyd O. Collins, attorney for the Commission, and in opposition to 
the allegations of the complaint by John C. Grover, attorney for 
respondent Interstate Bakeries Corporation; George Faunce, Jr., at- 
torney for respondent Continental Baking Co.; B. L. Sifford, attor- 
ney for respondents Metz Brothers Baking Co., Fred W. Lenhardt, 
an individual trading as Quality Bakery, and Jake Schindler, an 
individual trading as Iowa Bakery Co.; John W. Keene, attorney for 
respondent Local No. 383 of the Chauffeurs, Teamsters, and Stable- 
men and Helpers Union, an unincorporated association, and Glenn 
Beamen, Charles Cunningham, Jim Brookhart, William Carlson, 
O. G. Foster, Ralph Johnson, and Howard Foutz, individually and 
as officers and members of Local No. 383 of the Chauffeurs, Teamsters, 
and Stablemen and Helpers Union, and as representatives of other 
members thereof; Frank J. Margolin, attorney for respondents Sioux 
City Bakery; Donald S. Peter, attorney for respondent Emil A. 
Madsen, doing business as Madsen Bakery, and George M. Paradise, 
attorney for Anthony Pages, an individual trading as Sunkist Cake 
and Pie Co., before John L. Hornor, a trial examiner of the Com- 
mission theretofore duly designated by it, and said testimony. and 
other evidence was duly recorded and filed at the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on said complaint and the answers 
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thereto, testimony and other evidence, brief in support of the com- 
plaint aiid brief of Interstate Bakeries Corporation, oral argument 
not having been requested; and the Commission having duly consid- 
ered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Interstate Bakeries Corporation, is a 
corporation organized and existing and doing business under and by 
virtue of the laws of the State of Delaware with its principal office 
and place of business located at 118 West Forty-seventh Street, Kan- 
sas City, Mo. It operates, among other things, a baking plant at 
Omaha, Nebr., under the trade name Schulze Baking Co., and is 
engaged in the baking and sale of bread, pastries, cakes, and other 
bakery products for human consumption. 

Respondent, Continental Baking Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Delaware with its office and principal place of business lo- 
cated at 100 West Tenth Street, Wilmington, Del. It is engaged in 
the manufacture and sale of bakery products at, among other loca- 
tions, Sioux City, Iowa. 

Respondent, Sioux City Bakery, is a corporation organized, exist- 
ing, and doing business under the laws of the State of Iowa with its 
office and principal place of business located at 815 West Seventh 
Street, Sioux City, Iowa. It is engaged in the manufacture and sale 
of bakery products. 

Respondent, Metz Brothers Baking Co., is a corporation existing 
and doing business under and by virtue of the laws of the State of 
Towa with its principal office and place of business in Sioux City, 
Towa. It is engaged in the business of baking bread, rolls, and 
doughnuts and in the sale thereof. 

Respondent, Fred W. Lenhardt, is an individual engaged in the 
operation of baking bread under the trade name of Quality Bakery 
with its office and principal place of business located in Sioux City, 
Iowa. He is engaged in the sale and distribution of bakery products. 

Respondent, Emil A. Madsen, is an individual doing business 
under the trade name Madsen Bakery with his office and principal 
place of business located at Sioux City, Iowa. He is engaged in the 
manufacture and sale of bakery goods, pies, and pastry. He manu- 
factures and sells no bread. 
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Respondent, Jake Schindler, is an individual doing business under 
the trade name Iowa Bakery Co., with office and principal place of 
business located in Sioux City, Iowa. He is engaged in the manu- 
facture and sale of bread and other bakery products. 

Respondent, Anthony Pages, is an individual doing business under 
the trade name Sunkist Cake and Pie Co. with his office and place of 
business located at Sioux City, Iowa. He is engaged in the manu- 
facture and sale of bread, pastries, cakes, and other bakery products. 

Respondent, Local No. 383 of the Chauffeurs, Teamsters, and 
Stablemen and Helpers Union, is an unincorporated association, 
located at Sioux City, Iowa. Respondents, Glenn Beamen, Charles 
Cunningham, Jim Brookhart, William Carlson, O. G. Foster, Ralpi 
Johnson, and Howard Foutz, are individuals and officers and members 
of Local No. 383 of the Chauffeurs, Teamsters, and Stablemen and 
Helpers Union and are also representatives of the other members of 
said Union with their principal place of business located in Sioux City, 
Iowa. 

Par. 2. Respondent, Interstate Bakeries Corporation, upon receipt 
of orders, shipped its products from its place of business in Omaha, 
Nebr., to its customers located in Sioux City, Iowa. 

Respondent, Continental Baking Co., shipped its bakery products 
from its bakery at Sioux City, Iowa, across State lines to purchasers 
located in South Dakota, Minnesota, and Nebraska. The salesmen 
take out a loaf of bread and put bread in the store without it having 
been previously ordered. 

Respondent, Sioux City Bakery, sells and distributes its products 
in the State of Iowa. 

Respondent, Metz Brothers Baking Co., sells and distributes its 
products in Sioux City, Iowa; Yankton, 8. Dak.; and Norfolk, Nebr. 
This merchandise is transported on respondent’s trucks and sold from 
the truck without previous order having been given therefor. 

Respondent, Fred W. Lenhardt, an individual doing business under 
the trade name of Quality Bakery, sells and delivers his products 
only in the State of Iowa. 

Emil A. Madsen, an individual doing business under the trade 
name Madsen Bakery, sells and distributes his products only in the 
State of Iowa. 

Respondent, Jake Schindler, an individual doing business under 
the trade name Iowa Bakery Co., sells and distributes his products in 
Sioux City, Iowa, and through the medium of four operators who 
transport bread and bakery products on their own trucks from Sioux 
City, Iowa, to customers in States other than the State of Iowa. 
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These products have not been previously ordered and are sold to 
the store owners in the towns where the stores are located. When 
customers need a special.order for bakery products, they will tele- 
phone the bakery and give the order therefor to be later delivered. 

Respondent, Anthony Pages, is an individual doing business under 
the trade name of Sunkist Cake and Pie Co. and sells and distributes 
his bakery products only in Sioux City, Iowa. 

Respondent, Local No. 383 of the Chauffeurs, Teamsters, and 
Stablemen and Helpers Union, is an unincorporated association lo- 
cated in Sioux City, Iowa. The individual respondents, Glenn Bea- 
men, Charles Cunningham, Jim Brookhart, William Carlson, O. G. 
Foster, Ralph Johnson, and Howard Foutz are officers and members 
of said Union. Respondent Union and its members do not operate 
bakeries and are not engaged in trade and commerce, but the mem- 
bers of said Union are employees of bakeries and operate delivery 
trucks belonging to the different bakeries. 

Par. 3. Each of the aforesaid respondents, other than respondent 
union and its members, was in competition with the other respondents 
and with other bakeries located outside of the State of Iowa which 
were selling bakery products in Sioux City, Iowa. 

Par. 4. In 1938 the respondent union, its officers, and members 
called a strike at Sioux City, Iowa, and all the union drivers of 
bakery trucks joined therein, stopped work, and prevented the sale 
and distribution of bakery products. Negotiations were then entered 
into between Sioux City bakeries and the respondent union and its 
members and an agreement was reached which was evidenced by 
a written contract that contained, among other things, the following 
provisions: 

Within the corporate limits of Sioux City, Iowa, no bakery products shall 

be sold to independent bread or cake men for either retail or wholesale resale 
who were not operating wholesale or retail routes prior to January 1, 1938. 
Said written contract was signed by, or on behalf of, all respondents 
except Interstate Bakeries Corporation. After said contracts and 
agreements were signed by said respondent Union and said respond- 
ents Sioux City bakeries, said respondents Sioux City, Iowa, bakeries, 
conformed to the terms of said contract and agreement and made no 
sales of bakery products to persons who had not been operating whole- 
sale or retail bakery routes in Sioux City, Iowa, prior to J anuary 
1, 1988. Respondent, Interstate Bakeries Corporation, did not sign 
this contract and agreement. 

Par. 5. Prior to said respondents, other than respondent Interstate 
Bakeries Corporation, entering into this contract and agreement, 
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there were independent route men buying bakery products from bak- 
eries located outside of the State of Iowa and having said bakery 
products shipped into Sioux City, Iowa, which products were delivered 
to them by the transportation companies and said bakery products 
were sold by said independent route men to the general purchasing 
public. After the said agreement was entered into by said respond- 
ents, members of the respondent Union accosted the said independent 
route men and by threats forced them to cease their operation and 
go out of business. 

Par. 6. The Interstate Bakeries Corporation did not sign a written 
contract with respondent union but subsequent to the signing of the 
aforesaid contract and agreement by and on behalf of the respondent 
union and the respondents, Sioux City, Iowa, bakeries, other than 
the Interstate Bakeries Corporation, the respondent, Interstate Bak- 
eries Corporation, sold bakery products to an independent route man 
named Bolen located at Sioux City, Iowa, for resale to the purchasing 
public and shipped said bakery products from its Omaha, Nebr., 
plant to Bolen and Sioux City, Iowa. The respondent union, its 
officers, and members, called to the attention of the respondent Inter- 
state Bakeries Corporation that the selling of bakery products to 
Bolen was in violation of the contract signed by the other respondents 
which provides that: 

Within the corporate limits of Sioux City, Iowa, no bakery products shall 
be sold to independent bread or cake men for either retail or wholesale resale who 
were not operating wholesale or retail routes prior to January 1, 1988. 

Whereupon, the Interstate Bakeries Corporation stopped selling 
bakery products to Bolen. The Interstate Bakeries Corporation 
sought to continue selling to Bolen by shipping bakery products to 
a Mr. Berg at South Sioux City, Nebr., and requested Mr. Bolen to 
secure these products from Mr. Berg at his place of business. Re- 
spondent union then called attention to respondent, Interstate Baker- 
ies Corporation, that selling to Bolen through Berg was a deliberate 
subterfuge to defeat the terms and provisions of the said contract 
and agreement referred to above and of respondent, Interstate Bak- 
erles Corporation’s promise of compliance with respondent union’s 
request. Thereafter, respondent, Interstate Bakeries Corporation, 
cooperating with respondent union, declined to sell and ship its 
bakery products from its plant at Omaha, Nebr., to Mr. Bolen or 
Mr. Berg and Mr. Bolen was thus forced by respondents to discontinue 
the sale of bakery products at Sioux City, Iowa, although he had on 
deposit with respondent Interstate Bakeries Corporation a cash bond 
of approximately $100. 
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Par. 7. Each of said respondents, except Interstate Bakeries Cor- 
poration, acted in concert and in cooperation with one or more of the 
other respondents in doing and performing the acts and things here- 
inabove set forth in furtherance of said understanding, agreement, 
combination, and conspiracy. 

Par. 8. Said understanding, agreement, combination, and con- 
spiracy and the things done thereunder and pursuant thereto and in 
futherance thereof as hereinabove set forth have had and do have 
the effect of unduly and unlawfully restricting and restraining the 
sale of said bakery products in trade and commerce between, among, 
in, and with the several States of the United States; of unduly and 
unlawfully restricting and restraining trade and commerce in said 
bakery products in said commerce; of depriving the public of the 
benefits that would flow from the normal competition among and 
between the respondent bakeries in said commerce; of eliminating 
competition, with a tendency and capacity of creating a monopoly 
in said Sioux City, Iowa, bakeries in the sale of said bakery products 
in said commerce. 


CONCLUSION 


Said understanding, agreement, combination, and conspiracy, and 
the things done thereunder and pursuant thereto, and in furtherance 
thereof, as set forth above, constitutes an unfair method of competi- 
tion in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of respond- 
ents, testimony and other evidence taken before John L. Hornor, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of the complaint and in opposition 
thereto, briefs filed herein, oral argument not having been requested, 
and the Commission having made its findings as to the facts and its 
conclusion that the respondents, The Continental Baking Co., a cor- 
poration; The Sioux City Bakery, a corporation; Metz Brothers 
Baking Co., a corporation; Fred W. Lenhardt, an individual trading 
as Quality Bakery ; Emil A. Madsen, an individual trading as Madsen 
Bakery; Jake Schindler, an individual trading as lowa Bakery Co.; 
Anthony Pages, an individual trading as Sunkist Cake and Pie Co.; 
Local No. 383 of the Chauffeurs, Teamsters, and Stablemen and 
Helpers Union, an unincorporated association; and Glenn Beamen, 
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Charles Cunningham, Jim Brookhart, William Carlson, O. G. Foster, 
Ralph Johnson, and Howard Foutz, individually, and as officers and 
members of Local No. 383 of the Chauffeurs, Teamsters, and Stable- 
men and Helpers Union and as representatives of other members 
thereof, have violated the provisions of the Federal Trade Commis- 
sion Act. 

It is ordered, That the respondents, The Continental Baking Co., 
a corporation; The Sioux City Bakery, a corporation; Metz Brothers 
Baking Co., a corporation; Fred W. Lenhardt, an individual trading 
as Quality Bakery; Emil A. Madsen, an individual trading as Madsen 
Bakery; Jake Schindler, an individual trading as Iowa Bakery Co.; 
Anthony Pages, an individual trading as Sunkist Cake and Pie Co.; 
Local No. 383 of the Chauffeurs, Teamsters, and Stablemen and 
Helpers Union, an unincorporated association; and Glenn Beamen, 
Charles Cunningham, Jim Brookhart, William Carlson, O. G. Foster, 
Ralph Johnson, and Howard Foutz, individually, and as officers and 
members of Local No. 383 of the Chauffeurs, Teamsters, and Stable- 
men and Helpers Union and as representatives of other members 
thereof, their agents, servants, and employees in connection with the 
offering for sale, sale, and distribution of bread, pastries, cakes, and 
other bakery products in commerce as commerce is defined in the 
Federal Trade Commission Act do forthwith cease and desist : 

1. Entering into or carrying out any agreement or understanding, 
the purpose or effect of which is to hinder, lessen, or suppress com-- 
petition in the purchase, sale, and distribution in said commerce of 
bread, cakes, or other bakery products. 

2. Enforcing or attempting to enforce by any method or means 
any understanding or agreement, the purpose or effect of which is 
to lessen or suppress competition in the purchase, sale, and distribu- 
tion in said commerce of bread, cakes, pastries, and other bakery 
products. 

3. Entering into any agreement to classify dealers for the purpose 
or with the effect of hindering or preventing any dealer or any class 
of dealers from obtaining bread, pastries, cakes, or other bakery 
products in said commerce for resale or carrying out or enforcing 
any such agreement of classification. 

4. The use of threats or other coercive methods or practices pur- 
suant to agreement or understanding with each other or with others 
to prevent any bakery or dealer or route man from purchasing and 
receiving or selling and delivering bread, pastries, cakes, or other 
bakery products in said commerce. 
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It is further ordered, That the respondents other than the Inter- 
state Bakeries Corporation shall, within 60 days after service on them 
of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which they have complied with 
this order. 

It is further ordered, That the complaint as to the Interstate Bak- 
eries Corporation be and the same hereby is dismissed. 


JACOBS CANDY CO., INC. 709 


Syllabus 


In THE Marrer oF 


JACOBS CANDY COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3586. Complaint, Sept. 14, 1938—Decision, Feb. 7, 1941 


Where a corporation engaged in manufacture of candy and nut confections 
and in interstate sale and distribution of certain assortments thereof 
which were so packed and assembled as to involve the use of a game of 
chance, gift enterprise, or lottery scheme when sold or distributed to 
consumers thereof, and which included (@) number of small bars of 
candy, number of medium sized bars and number of large bars, together 
with four-section punchboard for use in sale and distribution of said 
candy in accordance with plan and board’s explanatory legend by which 
fact as to whether purchaser received, for 5 cents paid, small or medium 
sized bars was dependent upon securing of particular numbers by pur- 
chasers, and in accordance with which last number in each section entitled 
purchaser to one of the large bars, and under which purchaser who did 
not qualify by one of numbers calling for one of said bars, or last number 
in one of said four sections, received nothing for his money, (6) number 
of small boxes of candy and package containing 5-pound box and pillow, 
together with punchboard for use in sale and distribution of said products 
under a plan in accordance with which, and board’s explanatory legend, 
amount paid for chance was dependent upon number obtained, and the 
securing of said small boxes were likewise dependent upon the obtaining 
of certain numbers by purchasers, and under which purchaser securing 
number corresponding with that concealed under card’s master seal became 
entitled to the 5-pound box of candy and pillow, and those who did not 
qualify by obtaining number calling for one of small boxes or that cor- 
responding to that under master seal received nothing for their money, 
and (c¢) various other assortments which were similar to those herein- 
before described and varied therefrom in detail only— 

Sold such assortments to dealers in many States and retailers by whom, as 
direct to indirect purchasers thereof, they were exposed and sold to pur- 
chasing public in accordance with aforesaid sales plans or methods, con- 
stituting game of chance or sale of a chance to procure an article of 
merchandise at price much less than normal. retail price thereof, and 
thereby supplied to and placed in the hands of others means of conduct- 
ing lotteries in accordance with such sales plans, contrary to an estab- 
lished public policy of the United States Government and in violation 
of criminal laws, and in competition with those who sell and distribute 
like or similar merchandise in commerce but are unwilling to use said 
or any other sales plans or methods involving game of chance or sale 
of a chance to win something thereby, or any other sales plan or method 
contrary to public policy, and refrain therefrom; 

With the result that many persons, because of said element of chance involved 
in said sales plans or methods employed by it as above described, were 
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induced to buy and sell its said merchandise in preference to that offered 
and sold by its competitors, whereby through use of said sales plans or 
methods, that trade was unfairly diverted to it from its competitors afore- 
said; to their substantial injury in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and con- 
stituted unfair methods of competition in commerce and unfair and de- 
ceptive acts and practices therein. 

Before Mr. Randolph Preston and Mr. Arthur F. Thomas, trial 
examiners. 

Mr. Edw. W. Thomerson and Mr. D. C. Daniel for the Commis- 
s1on. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Jacobs Candy Co., 
Inc., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as follows: 

ParacrarH 1. Respondent, Jacobs Candy Co., Inc., is a corporation 
organized and doing business under the laws of the State of Louisiana, 
with its principal office and place of business located at 827 Carondelet 
Street, New Orleans, La. Respondent is now and for some time last 
past has been engaged in the manufacture of candy and nut confec- 
tions and in the sale and distribution thereof to dealers located in the 
various States of the United States and in the District of Columbia. 
It causes, and has caused, said products when sold to be shipped or 
transported from its place of business aforesaid to the purchasers 
thereof in the various States of the United States and in the District of 
Columbia, at their respective points of location. There is now, and for 
some time last past has been, a course of trade by said respondent in 
such merchandise in commerce between and among the various States 
of the United States and in the District of Columbia. In the course 
and conduct of its business, respondent is in competition with other 
corporations and with individuals and partnerships engaged in the 
sale and distribution of candy and nut confections in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of its business as described in para- 
graph 1 hereof, respondent sells, and has sold, to dealers certain assort- 
ments of candy and nut confections so packed and assembled as to 
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involve the use of a game of chance, gift enterprise, or lottery scheme, 
when sold and distributed to the consumers thereof. One of respond- 
ent’s assortments is sold and distributed to the purchasing public in 
the following manner: 

This assortment consists of a number of small bars of candy, a 
number of medium size bars of candy and a number of large bars of 
candy, together with a device commonly called a punchboard. The 
said board is divided into four sections. Sales are 5 cents each. The 
board bears statements or legends informing purchasers and prospec- 
tive purchasers that certain numbers entitle the purchasers thereof 
to said small bars of candy; that certain other numbers entitle the 
purchasers thereof to said medium size bars of candy; and that the 
last number in each section entitles the purchaser thereof to one of 
said large bars of candy. A purchaser who does not qualify by ob- 
taining one of the numbers calling for one of said bars of candy or 
the last number in one of said sections, receives nothing for his money 
other than the privilege of punching a number from said board. The 
numbers are effectively concealed from purchasers and prospective 
purchasers until a punch has been made and the particular punch 
separated or removed from said board. The small bars of candy 
and the medium size bars of candy are thus distributed to the purchas- 
ing public wholly by lot or chance. 

Another of respondent’s assortments is sold and distributed to the 
purchasing public as follows: 

This assortment consists of a number of small boxes of candy and a 
package containing a 5-pound box of candy and a pillow, together 
with a device commonly called a punchboard. Purchasers punching 
numbers 1 to 10 pay in cents the amount of the numbers punched from 
said board and for all numbers above 10 the purchasers thereof pay 
10 cents. The board also contains a master seal under which is con- 
cealed a number corresponding to one of the numbers on said board. 
The said board bears statements or legends informing purchasers 
and prospective purchasers that certain numbers entitle the purchasers 
thereof to a small box of candy, that the number corresponding to the 
number under the master seal entitles the purchaser thereof to said 
package containing a 5-pound box of candy and a pillow. The said 
numbers on said board are effectively concealed from purchasers and 
prospective purchasers until a punch has been made and the particular 
punch separated or removed from said board. The number under 
the master seal is effectively concealed from purchasers and prospec- 
tive purchasers until all of said numbers have been separated or 
removed from said board. Purchasers who do not qualify by obtaining 
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a number calling for one of the small boxes of candy or the number 
corresponding to the number under the master seal, receive nothing for 
their money other than the privilege of punching a number from said 
board. The said small boxes of candy and the package containing 
a 5-pound box of candy and a pillow are worth more than the amounts 
to be paid for punches from said boards but are received by the pur- 
chasers thereof for the amounts called for by the numbers punched 
from the board. The said small box of candy and the package contain- 
ing a 5-pound box of candy and a pillow are thus distributed to the 
purchasing public wholly by lot or chance. 

Respondent sells and distributes various assortments of its candy 
and nut confections and furnishes various punchboards and push _ 
cards for use in the sale and distribution of such candy and nut con- 
fections by means of a game of chance, gift enterprise, or lottery 
scheme. The sales plan or method employed in connection with each 
of said punchboards and push cards is substantially the same as the 
sales plan or method hereinabove described and varies only in detail. 

Par. 3. Retail dealers who purchase respondent’s said candy and 
nut. confections, directly or indirectly expose and sell the same to the 
purchasing public in accordance with the aforesaid sales plan. Re- 
spondent thus supplies to, and places in the hands of, others a means of 
conducting lotteries in the sale of its products in accordance with 
the sales plan hereinabove set forth. Said sales plan has the tendency 
and capacity to, and does, induce purchasers of candy and nut con- 
fections to purchase respondent’s said products in preference to candy 
and nut confections offered for sale and sold by its competitors. 

Par. 4. The sale of said products to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure a box or a bar of candy or nut confections at a price greatly 
below the normal retail price thereof. The use by respondent of said 
method in the sale of candy and nut confections, and the sale of said 
candy and nut confections by and through the use thereof and by the 
aid of said method, is a practice of the sort which is contrary to an 
established public policy of the Government of the United States and 
in violation of the criminal laws. The use by respondent of said 
method has a tendency unduly to hinder competition or create a 
monopoly in this, to wit: That the use thereof has a tendency and 
capacity to exclude from the candy and nut confections trades com- 
petitors who do not adopt and use the same method or an equivalent 
element of chance or lottery scheme. Many persons, firms, and corp- 
orations who make and sell candy and nut confections in competition 
with the respondent as above alleged, are unwilling to offer for sale or 
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sell said candy and nut confections so packed and assembled as above 
described or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance or any other method of sale 
that is contrary to the public policy, and such competitors refrain 
therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy and nut. 
confections are attracted by respondent’s method and manner of pack- 
ing said candy and nut confections, and by the element of chance 
involved in the sale thereof, in the manner above described, and are 
thereby induced to purchase said candy and nut confections so packed 
and sold by respondent in preference to candy and nut confections 
offered for sale and sold by said competitors of respondent who do not 
use the same or an equivalent method. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to unfairly divert to respondent trade and custom from its 
said competitors who do not use the same or an equivalent method, to 
exclude from the candy and nut confections trades all competitors 
who are unwilling to and who do not use the same or an equivalent 
method because the same is unlawful, to lessen competition in said 
candy and nut confections trades, to create a monopoly of said candy 
and nut confections trades in respondent and such other distributors 
of candy and nut confections as use the same or an equivalent method, 
and to deprive the purchasing public of the benefit of free competi- 
tion in said candy and nut confections trades. The use of said method 
by respondent has a tendency and capacity to eliminate from said 
trades all actual competitors and to exclude therefrom all potential 
competitors who do not adopt and use said methods or an equivalent 
method. 

Par. 6. The aforesaid acts and practices of respondent as herein 
alleged are all to the injury and prejudice of the public and of 
respondent’s competitors, and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


Report, Frnprnes As TO THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 14, 1938, issued and 
thereafter served its complaint in this proceeding upon respondent 
Jacobs Candy Co., Inc., a corporation, charging it with the use of 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
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act. After the issuance of said complaint and the filing of respond- 
ent’s answer thereto, testimony and other evidence in support of 
the allegations of said complaint were introduced by Edward W. 
Thomerson and D. C. Daniel, attorneys for the Commission (respond- 
ent having offered no testimony or other evidence in opposition to 
the ‘allegations of said complaint), before Randolph Preston and 
Arthur F. Thomas, examiners of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter the 
proceeding regularly came on for final hearing before the Commission 
on the said complaint and the answer thereto, testimony and other 
evidence, brief of counsel for the Commission (respondent not having 
filed brief and oral argument not having been requested) and the 
Commission having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Responent Jacobs Candy Co., Inc., is a corporation 
organized and doing business under the laws of the State of Louisiana 
with its principal office and place of business located at 827 Carondelet 
Street, New Orleans, La. Respondent is now, and for about 4 years 
last past, has been engaged in the manufacture of candy and nut 
confections and in the sale and distribution thereof to dealers located 
in various States of the United States and the District of Columbia. 
Respondent causes, and has caused, its said products, when sold, to 
be shipped or transported from its place of business aforesaid to pur- 
chasers thereof in various States of the United States and the District 
of Columbia at their various respective points of location. There is 
now, and has been, for about 4 years last past a course of trade 
by respondent in such merchandise in commerce between and among 
various States of the United States and in the District of Columbia. 
in the course and conduct of its business respondent is, and has been, 
in competition with other corporations and with individuals and 
partnerships engaged in the sale and distribution of candy and nut 
confections in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid re- 
spondent sells and distributes, and has sold and distributed, to many 
dealers in various States of the United States, certain assortments of 
candy and nut confections so packed and assembled as to involve the 
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use of a game of chance, gift enterprise, or lottery scheme, when sold 
or distributed to the consumers thereof. One assortment of candy so 
sold by the respondent consisted of a number of small bars of candy, 
a number of medium sized bars of candy and a number of large bars 
of candy, together with a device called a punchboard. Said board is 
divided into four sections. Sales are for 5 cents each. The said 
board bears statements or legends at the top thereof informing pur- 
chasers or prospective purchasers that certain numbers entitle the pur- 
chasers to said small bars of candy; that certain other numbers entitle 
ihe purchasers to medium-sized bars of candy, and that the last number 
in each section entitles the purchasers to one of said large bars of 
candy. A purchaser who does not qualify by obtaining one of the 
numbers calling for one of said bars of candy or the last number in 
one of said sections of said board, receives nothing for his money. 
The numbers are entirely and effectively concealed from purchasers 
and prospective purchasers until and after they have been separated 
or removed from said board. The said small bars of candy and the 
medium-sized bars of candy are thus sold and distributed to the pur- 
chasing public wholly by lot or chance. 

Another of respondent’s assortments of candy has been sold and 
distributed to a substantial part of the purchasing public as follows: 

This consists of a number of small boxes of candy and a package 
containing a 5-pound box of candy and a pillow, together with a 
device commonly called a punchboard. Purchasers punching num- 
bers 1 to 10 thereon pay in cents the amount of the respective numbers 
punched upon said board and for all numbers above 10 the pur- 
chasers thereof pay 10 cents each. The board also contains a master 
seal under which is concealed a number corresponding to one of the 
numbers on said board. The said boards bear statements or legends 
informing purchasers and prospective purchasers that certain num- 
bers entitle the purchasers thereof to a small box of candy, that 
the number corresponding to the number under the master seal en- 
titles the purchasers thereof to said package containing a 5-pound 
box of candy and a pillow. The said numbers on said board are 
effectively concealed from purchasers and prospective purchasers 
until punched from said board. The number under the master seal 
is effectively concealed from purchasers and prospective purchasers 
until all of said numbers have been separated or removed from said 
board. Purchasers who do not qualify by obtaining a number calling 
for one of the small boxes of candy or the number corresponding to 
the number under the master seal, receive nothing for their money. 
The said boxes of candy and the package containing a 5-pound box 
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of candy and a pillow are thus distributed to the purchasing public 
wholly by lot or chance. 

Respondent sells and distributes, and has sold and distributed, 
various other assortments but the sales plans in connection therewith 
are similar to the ones hereinabove described, varying only in detail. 

Par. 3. The Commission finds that retail dealers who purchase 
respondent’s said assortments, directly or indirectly, expose and sell 
the same to the purchasing public in accordance with the sales plans 
cr methods hereinabove described. Respondent thus supplies to and 
places in the hands of others, a means of conducting lotteries in the 
sale of its products in accordance with the sales plans or methods here- 
inabove described. The use by respondent of said sales plans or meth- 
ods in the sale of its products and the sale of said products by and 
through the use thereof and by the aid of said sales plans or methods, 
is a practice of a sort which is contrary to an established public policy 
of the Government of the United States and in violation of criminal 
laws. 

Par. 4. The Commission finds that the sale of said merchandise 
in the manner described hereinbefore constitutes a game of chance 
or sale of a chance to procure an article of merchandise at a price 
much less than the normal retail price thereof. Respondent has com- 
petitors who sell and distribute like or similar merchandise in com- 
merce between and among various States of the United States but 
who are unwilling to use said sales plans or methods in the sale of 
their said merchandise or any other sales plan or method involving 
a game of chance or the sale of a chance to win something thereby, 
or any other sales plan or method which is contrary to public policy 
and such competitors refrain therefrom. Because of said element 
of chance involved in said sales plans or methods employed by respond- 
ent, as herein described, many persons have been induced to buy and 
sell respondent’s merchandise in preference to the merchandise offered 
for sale and sold by its said competitors. 

Par. 5. The Commission finds that as a result of the use of said 
sales plans or methods, as above described, trade is being, and has 
been, unfairly diverted to respondent from its said competitors and 
substantial injury is being, and has been, done to said competitors by 
respondent in commerce between and among various States of the 
United States. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
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competitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondent, testimony and other evidence taken before Randolph 
Preston and Arthur F. Thomas, examiners of the Commission there- 
tofore duly designated by it, in support of the allegations of said 
complaint (respondent having offered no proof in opposition thereto), 
brief of counsel for the Commission (counsel for respondent having 
filed no brief and oral argument not having been requested), and 
the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That respondent, Jacobs Candy Co., Inc., a corpora- 
tion, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale and distribution of candy and nut confections, or 
any other merchandise in commerce as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Selling and distributing any merchandise so packed and 
assembled that sales of said merchandise to the public are to be made 
or may be made by means of a game of chance, gift enterprise, or 
lottery scheme. 

2. Supplying to or placing in the hands of others assortments of 
any merchandise together with push or pull cards, punchboards or 
other devices, or separately, which said push or pull cards, punch- 
boards or other devices are to be used or may be used in selling or 
distributing said merchandise to the public by means of a game of 
chance, gift enterprise, or lottery scheme. 

3. Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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ALLEN B. WRISLEY COMPANY ET AL. 
MODIFIED CEASE AND DESIST ORDER 
Docket 3021. Order, Feb. 10, 1941 


Modified order, pursuant to provisions of section 5 (i) of Federal Trade Com- 
mission Act, and in accordance with decree below set forth, in proceeding in 
question, in which original order issued on April 6, 1939, 28 F. T. C. 13868, 
1375, and in which Circuit Court of Appeals for Seventh Circuit on June 
12, 1940, in Allen B. Wrisley Co. et al vy. Federal Trade Commission, 113 
F. (2d) 487, 31 F. T. C. 1815, rendered its decision setting aside Commis- 
sion’s order, with permission to Commission to present order consistent 
with such decision, and on July 18, 1940, issued its decree modifying said 
Commission order and directed Commission to modify its said order to 
cease and desist in accordance therewith— 

Requiring respondents, their officers, ete., in connection with offer, ete., in in- 
terstate commerce or District of Columbia, of soap, to forthwith cease and 
desist from representing, in any manner, that any soap which does not 
contain olive oil to exclusion of all other oils is an olive oil soap, and from 
using brand names or labels “‘Olivilo,” “Royal Olive Oil Pure,” and other 
brand names or labels as below set forth, or others of similar import or 
meaning, or word “Olive” or letters “oliv,” equivalent term to describe, ete., 
soap, oil content of which is not wholly olive oil, and subject to explanatory 
qualification, in case of soap composed in part thereof, as below set forth, 
and excepting from prohibition of order trade names or labels “Palm and 
Olive Oil Soap,” “Palm and Olive Soap,” and ‘“Oliv-Palm Complexion Soap.” 


Moptriep Orper To Crass AND Dusist 


This proceeding coming on for further hearing before the Federal 
Trade Commission and it appearing that on April 6, 1939, the Com- 
mission made its findings as to the facts herein and concluded there- 
from that the respondents had violated the provisions of section 5 
of the Federal Trade Commission Act and issued and subsequently 
served its order to cease and desist; and it further appearing that on 
June 12, 1940, the United States Circuit Court of Appeals for the 
Seventh Circuit rendered its decision setting aside the Commission’s 
order to cease and desist with permission to the Commission to pre- 
sent an order consistent with such decision, and that on July 18, 1940, 
the aforesaid Circuit Court of Appeals issued its decree modifying 
the aforesaid order of the Commission and directed the Commission 
to modify its aforesaid order to cease and desist in accordance with 
said decree. 
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Now, therefore, Pursuant to the provisions of subsection (i) of 
section 5 of the Federal Trade.Commission Act, the Commission 
issues this its modified order to cease and desist in conformity with the 
said court decree: 

It is ordered, 'That the respondents, Allen B. Wrisley Co. and Allen 
B. Wrisley Distributing Co., also trading under the name Regal Soap 
Company, their officers, representatives, agents, and employees, directly 
or through any corporate or other device, and Karl Mayer, George A. 
Wrisley, and Wrisley B. Oleson, copartners trading as Karl Mayer & 
Co., or trading under any other name, their agents, representatives, 
and employees, in connection with the offering for sale, sale, and dis- 
tribution of soap in interstate commerce or in the District of Co- 
Jumbia, do forthwith cease and desist from : 

1. Representing in any manner that a soap which does not contain 
olive oil to the exclusion of all other oils is an olive-oil soap. 

2. Using the brand names or labels “Olivilo,” “Royal Olive Oil Pure,” 
“Purito Olive Oil Castile,” “Olive-Skin Pure Toilet Soap,” or “Del 
Gloria Castile Made With Pure Olive Oil,” or other brand names or 
labels of similar import or meaning containing the word “Olive” or 
the letters “oliv” or any equivalent term, to describe, designate, or in 
any way refer to soap the oil content of which is not wholly olive oil. 
Nothing contained herein shall prevent the respondents from using 
brand names containing the word “olive,” or any derivative thereof 
or other word or words of similar import or meaning, to describe 
or designate a soap containing olive oil combined with other oil 
or oils, if respondent shall clearly, conspicuously, and truthfully 
designate that such soap is not made wholly of olive oil, and if 
olive oil is present in said soap in an amount sufficient substantially 
to effect its detergent or other qualities. The prohibition of this 
order shall not apply to the trade names or labels “Palm and Olive 
Oil Soap,” “Palm and Olive Soap,” and “Oliv-Palm Complexion 
Soap.” 

It is further ordered, 'That the respondents shall within 30 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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CARL D. BATES, TRADING AS SIMMON’S CUT RATE 
DRUG STORE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4366. Complaint, Oct. 29, 1940—Decision, Feb. 10, 1941 


Where an individual engaged in sale and distribution of various medicinal 
preparations, including drug preparation known as “Mrs. Bee Femo Caps” 
and also as ‘“Femo Caps” and “Bee Caps,” to purchasers in various other 
States and in the District of Columbia; in advertisements of said prepara- 
tion which he disseminated and caused to be disseminated through the mails 
and by various other means in commerce— 

(a) Represented, directly and by implication, that his said preparation con- 
stituted a competent and effective treatment for delayed, unnatural, and 
Suppressed menstruation and that it was safe and harmless, facts being 
said preparation was not a competent or effective treatment for such condi- 
tions and was not safe or harmless, in that it contained drugs ergot, oil 
of savin, aloin, and oil of tansy in quantities sufficient to cause serious and 
irreparable injury to health if used under conditions prescribed in said 
advertisements or under such conditions as are customary or Usual, and 
such use of said preparation might cause gastro-intestinal disturbances 
and excessive congestion and hemorrhage of the pelvic organs, and in case 
of pregnancy might cause uterine infection and blood poisoning, and such 
use of said preparation might also produce severe circulatory conditions, 
often with poisonous effect upon human system and tending to cause abor- 
tion in some instances, and might result in severe toxic conditions, in some 
instances producing gangrenous condition of lower limbs, resulting either in 
possible loss of limbs or in other serious and irreparable injury to health; and 

(b) Failed to reveal, in said advertisements, facts material in the light of repre- 
sentations contained therein, and that use of said preparation under condi- 
tions prescribed in such advertisements or under such conditions as are 
customary or usual, might cause gastro-intestinal disturbances and exces- 
sive congestion and hemorrhage of the pelvic organs and, in case of preg- 
nancy, might cause uterine infection and blood poisoning ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that "his preparation possessed proper- 
ties which it did not in fact possess, and that it was safe and harmless when 
Such was not the fact, and with result, as consequence of such erroneous 
and mistaken belief, of inducing such public to purchase substantial quan- 
tities of his said preparation: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. William L. Taggart for the Commission. 
Mr. Samuel R. Levy, of Canandaigua, N. Y., for respondent. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Carl D. Bates, an 
individual, trading as Simmon’s Cut Rate Drug Store, hereinafter 
referred to as respondent, has violated the provisions of the said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacraPH 1. Respondent Carl D. Bates, an individual trading as 
Simmon’s Cut Rate Drug Store, with his principal place of business 
at 84 Main Street, Canandiagua, Ontario County, N. Y., is now and 
for more than 1 year last past has been engaged in the sale and distri- 
bution of various medicinal preparations. Among the various prepa- 
rations sold and distributed by the respondent is a drug preparation 
known as “Mrs. Bee Femo Caps,” and also as “Femo Caps” and as 
“Bee Caps.” 

Par. 2. Respondent causes said preparation, when sold, to be trans- 
ported from his place of business in the State of New York to pur- 
chasers thereof located in various other States of the United States and 
in the District of Columbia. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in his said prepa- 
ration in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements con- 
cerning his said product by the United States mails and by various 
other means in commerce, as commerce is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination 
of, false advertisements concerning his said product, by various means, 
for the purpose of inducing and which are likely to induce, directly 
or indirectly, the purchase of said product in commerce, as commerce 
is defined in the Federal ‘Trade Commission Act. Among and typical 
of the false, misleading, and deceptive statements and representations 
contained in said false advertisements, disseminated and caused to be 
disseminated as hereinabove set forth, by the United States mails, by 
advertisements in newspapers, and by circulars and other advertising 
literature are the following: 


ya, FEDERAL TRADE COMMISSION DECISIONS 


Complaint BA Gig dae GP 
MODERN WOMEN 


(Facsimile package of Mrs. Bee Femo Caps) 


HARMLESS PRESCRIPTION 


Don’r BE DISCOURAGED. Don’t be alarmed over delayed unnatural suppressed 
menstruation. New discovery, Mrs. Bee Femo Caps, the fast acting, safe aid to 
women. Acts without discomfort or inconvenience. Ask today for Mrs. Bee 
Femo Caps. 

Par. 4. Through the use of the foregoing representations and others 
of similar import not specifically set out herein, the respondent repre- 
sents and has represented, directly and by implication, that his said 
preparation constitutes a competent and effective treatment for de- 
layed, unnatural, and suppressed menstruation and that said prepara- 
tion is safe and harmless. 

Par. 5. The foregoing representations are grossly exaggerated, 
false, and misleading. In truth and in fact, respondent’s preparation 
is not a competent or effective treatment for delayed, unnatural, or 
suppressed menstruation. Moreover, said preparation is not safe or 
harmless, as it contains the drugs ergot, oil of savin, aloin, and oil of 
tansy in quantities sufficient to cause serious and irreparable injury 
to health if used under the conditions prescribed in said advertisements 
or under such conditions as are customary or usual. 

Such use of said preparation may result in gastro-intestinal dis- 
turbances, catharsis, nausea and vomiting, with pelvic congestion, con- 
gestion of the uterus, leading to excessive uterine hemorrhage; and in 
those cases where said preparation is used to interfere with the normal 
course of pregnancy, such use may result m uterine infection, with 
extension to other pelvic and abdominal structures and even to the 
blood stream, ‘causing the condition known as septicemia or blood 
poisoning. 

Such use of said preparation may also produce a severe circulatory 
condition by the congestion of the blood vessels and contraction of the 
involuntary muscles, often with poisonous effect upon the human sys- 
tem, and tending to cause abortion in some instances, and may result 
in severe toxic conditions such as hemorrhagic diarrhea and in some 
instances producing a gangrenous condition of the lower limbs, result- 
ing either in possible loss of limbs or in other serious and irreparable 
injury to health. 

Par. 6. The advertisements disseminated by the respondent consti- 
tute false advertisements for the further reason that they fail to reveal 
facts material in the light of the representations contained therein, and 
fail to reveal that the use of said preparation under the conditions 
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prescribed in said advertisements, or under such conditions as are cus- 
tomary or usual, may cause gastro-intestinal disturbances and excessive 
congestion and hemorrhage of the pelvic organs, and in the case of 
pregnancy may cause uterine infection and blood poisoning. 

Par. 7. The use by the respondent of the aforesaid false advertise- 
ments with respect to his said preparation, disseminated as afore- 
said, has had and now has the capacity and tendency to and does 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that respondent’s preparation 
possesses properties which it does not in fact possess, and that said 
preparation is safe and harmless, when such is not the fact. As a result 
of such erroneous and mistaken belief, the purchasing public has been 
induced to purchase and has purchased substantial quantities of 
respondent’s preparations. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnpin¢s as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 29, 1940, issued, and on 
October 30, 1940, served, its complaint in this proceeding upon re- 
spondent, Carl D. Bates, individually and trading as Simmon’s Cut 
Rate Drug Store, charging him with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. After the issuance and service of said complaint and filing of 
respondent’s answer, the Commission, by order entered herein, granted 
respondent’s motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations of 
fact set forth in said complaint, and waiving all intervening procedure 
and further hearing as to said facts, which substitute answer was duly 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the said 
complaint and substitute answer, and the Commission, having duly 
considered the matter, and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes this 
its findings as to the facts and conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPu 1. Respondent, Carl D. Bates, an individual trading as 
Simmon’s Cut Rate Drug Store, with his principal place of business at 
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84 Main Street, Canandaigua, Ontario County, N. Y., is now and for 
more than 1 year last past has been engaged in the sale and distribution 
of various medicinal preparations. Among the various preparations 
sold and distributed by the respondent is a drug preparation known 
as “Mrs. Bee Femo Caps,” and also as ‘“Femo Caps” and as “Bee Caps.” 

Par. 2. Respondent causes said preparation, when sold, to be trans- 
ported from his place of business in the State of New York to 
purchasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in his said 
preparation in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements concern- 
ing his said product by the United States mails and by various other 
means in commerce, as commerce is defined in the Federal Trade Com- 
mission Act; and respondent has also disseminated and is now dissem- 
inating, and has caused and is now causing the dissemination of, false 
advertisements concerning his said product, by various means, for the 
purpose of inducing and which are likely to induce, directly or in- 
directly, the purchase of said product in commerce, as commerce is 
defined in the Federal Trade Commission Act. Among and typical 
of the false, misleading, and deceptive statements and representations 
contained in said false advertisements, disseminated and caused to 
be disseminated as hereinabove set forth, by the United States mails, 
by advertisements in newspapers, and by circulars and other advertis- 
ing literature are the following: 


MODERN WOMEN 


(Facsimile package 
of Mrs. Bee Femo 
Caps) 


HARMLESS 
PRESCRIPTION 


Don’t BE DIScoURAGED. Don’t be alarmed over delayed unnatural suppressed 
menstruation. New discovery, Mrs. Bee Femo Caps, the fast acting, safe aid 
to women. Acts without discomfort or inconvenience. Ask today for Mrs. Bee 
Femo Caps. 

Par. 4. Through the use of the foregoing representations and others 
of similar import not specifically set out herein, the respondent repre- 
sents and has represented, directly and by implication, that his said 
preparation constitutes a competent and effective treatment for de- 
layed, unnatural, and suppressed menstruation and that said prepara- 
tion is safe and harmless. 


a 
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Par. 5. The foregoing representations are grossly exaggerated, 
false, and misleading. In truth and in fact, respondent’s preparation 
is not a competent or effective treatment for delayed, unnatural, or 
suppressed menstruation. Moreover, said preparation is not safe or 
harmless, as it contains the drugs ergot, oil of savin, aloin, and oil of 
tansy in quantities sufficient to cause serious and irreparable injury to 
health if used under the conditions prescribed in said advertisements 
or under such conditions as are customary or usual. 

Such use of said preparation may result in gastro-intestinal disturb- 
ances, catharsis, nausea and vomiting, with pelvic congestion, con- 
gestion of the uterus, leading to excessive uterine hemorrhage, and in 
_those cases where said preparation is used to interfere with the normal 
course of pregnancy, such use may result in uterine infection, with 
extension to other pelvic and abdominal structures and even to the 
blood stream, causing the condition known as septicemia or blood 
poisoning. 

Such use of said preparation may also produce a severe circulatory 
condition by the congestion of the blood vessels and contraction of the 
involuntary muscles, often with poisonous effect upon the human 
system, and tending to cause abortion in some instances, and may result 
in severe toxic conditions such as hemorrhagic diarrhea and in some 
instances producing a gangrenous condition of the lower limbs, re- 
sulting either in possible loss of limbs or in other serious and irrepar- 
able injury to health. . 

Par. 6. The advertisements disseminated by the respondent con- 
stitute false advertisements for the further reason that they fail to 
reveal facts material in the light of the representations contained 
therein, and fail to reveal that the use of said preparation under the 
conditions prescribed in said advertisements, or under such conditions 
as are customary or usual, may cause gastro-intestinal disturbances 
and excessive congestion and hemorrhage of the pelvic organs, and 
in the case of pregnancy may cause uterine infection and blood 
poisoning. 

Par. 7. The use by the respondent of the aforesaid false advertise- 
ments with respect to his said preparation, disseminated as aforesaid, 
has had and now has the capacity and tendency to and does mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that respondent’s preparation possesses 
properties which it does not in fact possess, and that said preparation 
is safe and harmless, when such is not the fact. As a result of such 
erroneous and mistaken belief, the purchasing public has been induced 
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to purchase, and has purchased, substantial quantities of respondent’s 
preparation. 

CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public, and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint, and states that he waives 
all intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Carl D. Bates, individually and 
trading as Simmon’s Cut Rate Drug Store, or trading under any 
other name, his representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale, or distribution of his medicinal preparation known as 
“Mrs. Bee Femo Caps,” and as “Femo Caps,” and “Bee Caps,” or 
any preparation of substantially similar composition or possessing 
sulstantially similar properties, whether sold under the same names 
or under any other name, do forthwith cease and desist from directly 
or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails or (4) by any means in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, which advertisement represents, directly or through inference, 
that said preparation constitutes a competent or effective treatment 
for delayed, unnatural, or suppressed menstruation; that said prepa- 
ration is safe or harmless; or which advertisement fails to reveal 
that the use of said preparation may cause gastro-intestinal dis- 
turbances and excessive congestion and hemorrhage of the pelvic 
organs, and in the case of pregnancy may cause uterine infection 
and blood poisoning. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to 
induce, directly or indirectly, the purchase in commerce, as com- 
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merce is defined in the Federal Trade Commission Act, of said prepa- 
ration, which advertisement contains any of the representations 
prohibited in paragraph 1 hereof, or which fails to reveal that the 
use of said preparation may cause gastro-intestinal disturbances and 
excessive congestion and hemorrhage of the pelvic organs, and in 
the case of pregnancy may cause uterine intention and blood 
poisoning. 

It is further ordered, That the respondent shall, within 10 days after 
service upon him of sane order, file with the Camara an interim 
report in writing, stating whether he intends to comply with this order 
and, if so, the manner and form in which he intends to comply; and 
that within 60 days after service upon him of this order, said respond- 
ent shall file with the Commission a report in writin Pcie forth in 
detail the manner and form in which he has compe with this order. 
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In rue MATTER OF 


B. M. BENNETT, TRADING AS EMPIRE STATE CANDY 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4400. Complaint, Dec. 5, 1940—Decision, Feb. 10, 1941 


Where an individual engaged in manufacture of candy and in interstate sale 
and distribution of various assortments thereof which were so packed and 
assembled as to involve use of a lottery scheme when sold and distributed 
to consumers thereof, and included (1) number of bars of candy, together 
with two-section push card, for use in sale and distribution of said bars, all 
of which had retail value greater than 1 cent, under plan in accordance with 
which purchaser paid 1 cent, 2 cents, 3 cents, 4 cents, or 5 cents, in accordance 
with legend or figure revealed and secured by disk punched and selected, and 
purchaser of last punch in each section received two bars free, and (2) various 
assortments involving lot or chance feature and sales plans or methods similar 
to that above described, from which they varied in detail only— 

Sold such assortments and cards to dealers and retailers, by whom, as direct or 
indirect purchasers thereof, they were exposed and sold to purchasing public 
in accordance with aforesaid sales plans or methods, involving game of 
chance or sale of a chance to procure bars of candy at prices much less than 
normal retail prices thereof, and thereby supplied to and placed in the hands 
of others means of conducting lotteries in sale of his products, in accordance 
with said sales plans or methods, contrary to an established public policy 
of the United States Government and in violation of the criminal laws, and 
in competition with many who make and sell candy and who are unwilling 
to offer or sell their products so packed and assembled as above set forth, 
or otherwise arranged and packed for sale to purchasing public so as to 
involve game of chance or any other method contrary to public policy and 
refrain therefrom ; 

With tendency and capacity to induce purchasers of his said candy to purchase 
same in preference to that offered and sold by his competitors, and with result 
that many dealers in and ultimate consumers of candy were attracted by 
said method and manner of packing same and by element of chance involved 
in sale thereof, as above set forth, and were thereby induced to purchase such 
candy, thus packed and sold by him, in preference to that offered and sold 
by his competitors, who do not use same or equivalent methods, and with 
tendency and capacity, through use of said methods and because of said 
game of chance, to unfairly divert trade to him from his competitors who do 
not use such methods, exclude from candy trade all competitors who are 
unwilling to and do not use same or equivalent methods as unlawful, lessen 
competition therein, and create monopoly thereof in him and in such other 
distributors of candy as use same or equivalent methods, and deprive pur- 
chasing public of benefit of free competition and to eliminate from trade in 
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question all actual, and exclude therefrom all potential, competitors who do 
not adopt and use same or equivalent methods: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Mr. J. W. Brookfield, Jr., for the Commission. 
Erwin & Nix, of Athens, Ga., for respondent. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that B. M. Bennett, 
individually and trading under the name of Empire State Candy Co., 
hereinafter referred to as respondent, has violated the provisions of 
the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

ParacrarH 1. The respondent, B. M. Bennett, is an individual 
doing business under the trade name of Empire State Candy Co., with 
his principal office and place of business located at 883 College Ave- 
nue, Athens, Ga. Respondent is now and for more than 1 year last 
past has been engaged in the manufacture of candy and in the sale 
and distribution thereof to dealers. Respondent causes and has 
caused the said candy when sold to be shipped or transported from 
his aforesaid place of business in the State of Georgia to purchasers 
thereof at their respective points of location in various States of the 
United States other than the State of Georgia and in the District of 
Columbia. There is now and for more than 1 year last past has 
been a course of trade by said respondent in such candy in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

In the course and conduct of his business respondent is in compe- 
tition with other individuals and with partnerships and corporations 
engaged in the sale and distribution of candy in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course of conduct of his business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers various 
assortments of candy so packed and assembled as to involve the use of 
a lottery scheme when sold and distributed to consumers thereof. 
One of said assortments is sold and distributed to the purchasing 
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public in the following manner: This assortment consists of a number 
of bars of candy together with a device called a push card. The card 
contains a number of partially perforated discs with the word “push” 
appearing on the face of each of said discs and printed within each 
of said disks is either 1, 2, 3, 4, or 5 cents. The push card is divided 
into two sections. Each purchaser is entitled to push one number 
from said card. Each purchaser is entitled to and receives one bar 
of candy and pays therefor the amount indicated within the disk 
removed from said card, and the purchaser of the last punch on each 
section receives two bars of candy free. All of said bars have a retail 
value greater than 1 cent. The said amounts are effectively con- 
cealed from the purchasers and prospective purchasers until a push 
or selection has been made and the selected disk removed or separated 
from the card. Thus the amount to be paid by each customer for a 
bar of candy is determined wholly by lot or chance. 

The respondent manufactures, sells, and distributes various as- 
sortments of candy, involving a lot or chance feature, and such as- 
sortments and the sales plans or methods by which said assortments 
are distributed are similar to the one hereinabove described varying 
only in detail. 

Par. 3. Retail dealers who purchase respondent’s assortments of 
candy directly or indirectly expose and sell the same to the pur- 
chasing public in accordance with the aforesaid sales plans or meth- 
ods. Respondent thus supplies to and places in the hands of others 
the means of conducting lotteries in the sale of his products in accord- 
ance with the sales plans or methods hereinabove set forth. Said 
sales plans or methods have a tendency and capacity to induce pur- 
chasers of said candy to purchase respondent’s candy in preference 
to candy offered for sale and sold by his competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure bars of candy at prices much less than the normal 
retail prices thereof. The use by respondent of said methods in the 
sale of his candy and the sale of such candy by and through the use 
thereof and by the aid of said methods is a practice of the sort 
which is contrary to an established public policy of the Govern- 
ment of the United States and in violation of the criminal laws. 
The use by respondent of said methods has a tendency unduly to 
hinder competition or to create a monopoly in that the use thereof 
has a tendency and capacity to exclude from the candy trade com- 
petitors who do not use and adopt the same or equivalent methods 
involving the same or equivalent element of chance or lottery. Many 
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persons, firms, and corporations who make and sell candy in com- 
petition with respondent as above alleged are unwilling to offer for 
sale or to sell their products so packed and assembled as above de- 
scribed or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance or any other method which 
is contrary to public policy and such competitors refrain therefrom. 

Par. 5. Many dealers in, and ultimate consumers of, candy are 
attracted by respondent’s said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
-not use the same or equivalent methods. The use of said methods 
by respondent has a tendency and capacity, because of said game of 
chance, to unfairly divert to respondent trade from his competitors 
who do not use the same or equivalent methods; to exclude from the 
candy trade all competitors who are unwilling to and who do not 
use the same or equivalent methods because the same are unlawful; 
to lessen competition in the candy trade; to create a monopoly of 
said candy trade in respondent and in such other distributors of 
candy as use the same or equivalent methods and to deprive the 
purchasing public of the benefit of free competition. The use of 
said methods by respondent has the tendency and capacity to elim- 
inate from said candy trade all actual competitors and to exclude 
therefrom all potential competitors who do not adopt and use the 
same or equivalent methods. 

Par. 6. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and of 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Frinpineés as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 5, 1940, issued and on 
December 6, 1940, served its complaint in this proceeding upon re- 
spondent, B. M. Bennett, individually and trading under the name 
of Empire State Candy Co., charging him with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
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On December 27, 1940, the respondent filed his answer, in which an- 
swer he admitted all the material allegations of fact set forth in said 
complaint and waived all intervening procedure and further hearing 
as to the said facts. Thereafter, the proceeding regularly came on 
for final hearing before the Commission upon the said complaint and 
the answer thereto, and the Commission having duly considered the 
matter and being fully advised in the premises finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. The respondent, B. M. Bennett, is an individual doing 


business under the trade name of Empire State Candy Co., with his* 


principal office and place of business located at 883 College Avenue, 
Athens, Ga. Respondent is now and for more than 1 year last past 
has been engaged in the manufacture of candy and in the sale and 
distribution thereof to dealers. Respondent causes and has caused 
the said candy when sold to be shipped or transported from his 
aforesaid place of business in the State of Georgia to purchasers 
thereof at their respective points of location in various States of 
the United States other than the State of Georgia and in the Dis- 
trict of Columbia. There is now and for more than 1 year last past 
has been a course of trade by said respondent in such candy in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

In the course and conduct of his business respondent is in compe- 
tition with other individuals and with partnerships and corporations 
engaged in the sale and distribution of candy in commerce between 
and among the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers various 
assortments of candy so packed and assembled as to involve the use 
of a lottery scheme when sold and distributed to consumers thereof. 
One of said assortments is sold and distributed to the purchasing 
public in the following manner: This assortment consists of a num- 
ber of bars of candy together with a device called a push card. The 
card contains a number of partially perforated disks with the word 
“push” appearing on the face of each of said disks and printed within 
each of said disks is either 1, 2, 3, 4, or 5 cents. The push card is di- 
vided into two sections. Each purchaser is entitled to push one num- 
ber from said card. Each purchaser is entitled to and receives one 
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bar of candy and pays therefor the amount indicated within the 
disk removed from said card, and’ the purchaser of the last punch 
on each section receives two bars of candy free. All of said bars 
have a retail value greater than 1 cent. The said amounts are effec- 
tively concealed from the purchasers and prospective purchasers until 
a push or selection has been made and the selected disk removed or 
separated from the card. Thus the amount to be paid by each cus- 
tomer for a bar of candy is determined wholly by lot or chance. 

The respondent manufactures, sells, and distributes various assort- 
ments of candy, involving a lot or chance feature, and such assort- 
ments and the sales plans or methods by which said assortments 
are distributed are similar to the one hereinabove described varying 
only in detail. 

Par. 3. Retail dealers who purchase respondent’s assortments of 
candy directly or indirectly expose and sell the same to the purchas- 
ing public in accordance with the aforesaid sales plans or methods. 
Respondent thus supplies to and places in the hands of others the 
means of conducting lotteries in the sale of his products in accordance 
with the sales plans or methods hereinabove set forth. Said sales 
plans or methods have a tendency and capacity to induce purchasers of 
said candy to purchase respondent’s candy in preference to candy 
offered for sale and sold by his competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above described involves a ‘game of chance or the sale of a 
chance to procure bars of candy at prices much less than the normal 
retail prices thereof. The use by.respondent of said methods in the 
sale of his candy and the sale of such candy by and through the use 
thereof and by the aid of said methods is a practice of the sort which 
is contrary to an established public policy of the Government of the 
United States and in violation of the criminal laws. The use by 
respondent of said methods has a tendency unduly to hinder compe- 
tition or to create a monopoly in that the use thereof has a tendency 
and capacity to exclude from the candy trade competitors who do not 
use and adopt the same or equivalent methods involving the same 
or equivalent elements of chance or lottery. Many persons, firms, 
and corporations who make and sell candy in competition with re- 
spondent as above found are unwilling to offer for-sale or to self 
their products so packed and assembled as above described or other- 
wise arranged and packed for sale to the purchasing public so as to 
involve a game of chance or any other method which is contrary to 
public policy and such competitors refrain therefrom. 
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Par. 5. Many dealers in, and ultimate consumers of, candy are 
attracted by respondent’s said method and manner of packing said 
candy and by the element of chance involved in the sale thereot 
in the manner above described and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold. by said competitors of respondent who do 
not use the same or equivalent methods. The use of said methods 
by respondent has a tendency and capacity, because of said game 
of chance, to unfairly divert to respondent trade from his competi- 
tors who do not use the same or equivalent methods; to exclude from 
the candy trade all competitors who are unwilling to and who do 
not use the same or equivalent methods because the same are unlaw- 
ful; to lessen competition in the candy trade; to create a monopoly 
of said candy trade in respondent and in such other distributors of 
candy as use the same or equivalent methods and to deprive the 
purchasing public of the benefit of free competition. The use of 
said methods by respondents has the tendency and capacity to elimi- 
nate from said candy trade all actual competitors and to exclude 
therefrom all potential competitors who do not adopt and use the 
same or equivalent methods. 


CONCLUSION , 


The aforesaid acts and practices of respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint and states that he 
waives all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

Hf t as ordered, That respondent, B. M. Bennett, individually and 
trading as Empire State Candy Co., or trading under any other 
name or names, his respresentatives, agents, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of candy or any other mer- 
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chandise in commerce, as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

(1) Selling or distributing candy or any merchandise so packed 
and assembled that sales of such candy or other merchandise to 
the general public are to be made, or may be made, by means of a 
game of chance, gift enterprise, or lottery scheme. 

(2) Supplying to or placing in the hands of others push or pull 
cards, punchboards, or other lottery devices, either with assortments 
of candy or other merchandise or separately, which said push or 
pull cards, punchboards, or other lottery devices are to be used, 
or may be used, in selling or distributing such candy or other 
_merchandise to the public. 

(3) Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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In toe Marrer OF 


PAUL BOTWIN AND EAULA LOUISE BOTWIN, DOING 
BUSINESS AS EAULA CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8249. Complaint, Oct. 21, 1937—Decision, Feb. 11, 1941 


Where two partners engaged in sale and distribution of candy and other mer- 
chandise to operators of and concessionaires with moving picture and 
burlesque theatres and tent shows, and to other persons at different points - 
in various States, and including, in the course and conduct of their said 
business, certain assortments which consisted of number of packages or 
boxes of candy, each of which contained another article of merchandise or 
prize of varying value, and in the case of some of such prizes, having normal 
retail values in excess of the retail prices of the packages or boxes in question, 
prices of which were uniform and not dependent upon cost of merchandise 
or prize contained or to be contained therein, as case might be, and ascertain- 
ment of which was impossible for prospective purchaser until after package 
in question had been purchased and contents removed therefrom— 

Sold and distributed such packages or boxes of candy, containing articles of mer- 
chandise to be secured as prizes, aS aforesaid, directly to consuming public 
at points in other States through partner member to whom same were shipped 
for such sale, and through and to retailers by whom said assortments were 
resold to purchasing public in accordance with aforesaid sales plan or 
method, which constituted game of chance or sale of a chance to procure article 
of merchandise at price much less than normal retail price thereof, and 
thereby supplied to and placed in the hands of others means of conducting 
lotteries in the sale and distribution of their merchandise in accordance 
with such sales plan or method, contrary to an established public policy 
of the United States Government and in violation of criminal laws, and in 
competition with others who sell and distribute like or similar merchandise 
in commerce among the various States, but who are unwilling to use said 
or any other sales plan or method involving game of chance or sale of a 
chance to win something thereby, or any other sales plan or method which 
is contrary to publie policy, and refrain therefrom; 

With the result that many persons, because of said element of chance involved 
in said sales plan or method, were induced to buy and sell their said mer- 
chandise in preference to that offered and sold by said competitors, and 
with consequence, through use of said sales plan or method, of unfairly 
diverting substantial trade to them from their said competitors; to their 
substantial injury: 

Held, That such acts and practices, under the circumstances set forth, were 


all to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce. 
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Before Mr. EF. J. Hornibrook, Mr. Miles J. Furnas, and Mr. 
Randolph Preston, trial examiners. 

Mr. Henry C. Lank, Mr. P. C. Kolinski, and Mr. D. C. Daniel for 
the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Paul Botwin and 
Eaula Louise Botwin, individually and as copartners doing business 
under the trade name and style of Eaula Candy Co., hereinafter 
referred to as respondents, have been and are using unfair methods 
of competition in commerce, as “commerce” is defined in said act of 
Congress, and it appearing to said Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

ParacrapH 1. Respondents, Paul Botwin and Eaula Louise Botwin, 
are individuals doing business as a copartnership under the trade 
name and style of Eaula Candy Co., with their principal office and 
place of business located at 1208 Calhoun Street, Columbia, S. C. 
They are now, and for some time last past have been, engaged in 
the sale and distribution of candy and other merchandise to operators 
of and concessionnaires with moving picture and burlesque theatres 
and tent shows, medicine shows, and repertoire companies, located 
at points in the various States of the United States. Respondents 
also sell their merchandise direct to the consuming public in theatres 
located in several States of the United States. They cause their 
said products when sold to be transported from their prineipal place 
of business in the city of Columbia, State of South Carolina, to, pur- 
chasers thereof in South Carolina and in other States of the United 
States at their respective places of business. There is now, and has 
been for some time last past, a course of trade and commerce by said 
respondents in such candy and other merchandise between and among 
the States of the United States. In the course and conduct of said 
business, respondents are in competition with other partnerships and 
with corporations and individuals engaged in the sale and distribu- 
tion of candy or assortments of candy and other merchandise in com- 
merce between and among the various States of the United States. 

Par. 2. In the course and conduct of their business, as described in. 
paragraph 1 hereof, respondents sell and have sold to operators of 
and concessionnaires with moving picture and burlesque theatres, 
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and medicine shows, tent shows, and repertoire companies, assort- 
ments of candy and other merchandise so packed and assembled as 
to involve the use of a lottery scheme when sold and distributed to 
the consumers thereof. The said assortments are composed of a 
number of packages containing pieces of candy and another article 
of merchandise. The said packages of candy each have approxi- 
mately the same number of pieces of candy therein, but the other 
articles of merchandise contained in said packages are of varying 
value. The said packages are identical in appearance, and pur- 
chasers and prospective purchasers cannot ascertain what the other 
article of merchandise contained therein is or the value thereof 
until after a purchase has been made and the package broken open. 
The sale of the said packages of candy and other articles of mer- 
chandise in the manner just above described thus constitutes the 
operation of a lottery scheme, a game of chance, or a gift enterprise. 

Par. 3. The customers of respondents resell said assortments to 
the consuming public in accordance with the aforesaid sales plan. 
Respondents thus supply to and place in the hands of others the 
means of conducting lotteries in the sale of their products in accord- 
ance with the sales plan hereinabove set forth. 

Respondents also have what is commonly referred to as the candy 
concession in various theatres in several States of the United States, 
and offer for sale and sell their said merchandise in accordance with 
the above described sales plan direct to the consuming public in such 
theatres; and respondents’ merchandise is shipped or transported 
from their principal place of business to such theatres at their various 
points of location for resale to the consuming public. 

Par. 4. The sale of candy and other merchandise to the purchasing 
public in the manner above alleged involves a game of chance or the 
sale of a chance to procure packages of candy and other articles of 
merchandise of varying value. The use by respondents of said 
method in the sale of candy, and the sale of candy by and through 
the use thereof and by the aid of said method, is a practice of the 
sort which the common law and criminal statutes have long deemed 
contrary to public policy, and is contrary to an established public 
policy of the Government of the United States. The use by re- 
spondents of said method has the tendency unduly to hinder com- 
petition or to create monoply in this, to wit: that the use thereof has 
the tendency and capacity to exclude from the candy trade competi- 
tors who do not adopt and use the same method or an equivalent or 
similar method involving the same or an equivalent or similar 
element of chance or lottery scheme. Many persons, firms, and cor- 
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porations who sell and distribute candy in competition with the re- 
spondents, as above alleged, are unwilling to offer for sale or sell 
candy so packed and assembled as above alleged, or otherwise ar- 
ranged and packed for sale to the purchasing public so as to involve 
a game of chance, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondents’ said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondents in preference to candy 
offered for sale and sold by said competitors of respondents who do 
not use the same or an equivalent method. The use of said method 
by respondent has the tendency and capacity, because of said game 
of chance, to divert to respondents trade and custom from their said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling 
to and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade and to 
tend to create a monopoly of said candy trade in respondents and in 
such other distributors of candy as use the same or an equivalent 
method; and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by re- 
spondents has the tendency and capacity to eliminate from said candy 
trade all actual competitors, and to exclude therefrom all potential 
competitors, who do not adopt and use the said method or an equiva- 
lent method. 

Par. 6. The aforementioned method, acts and practices of respond- 
ents are all to the prejudice of the public and of respondents’ 
competitors, as hereinabove alleged. Said method, acts and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 21st day of October 1937 
issued and thereafter served its complaint in this proceeding upon 
respondents Paul Botwin and Eaula Louise Botwin, individually and 
as copartners doing business under the trade name and style of 
Eaula Candy Co., charging them with the use of unfair methods of 
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competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents’ 
answer thereto, testimony and other evidence in support of the 
allegations of said complaint were introduced by attorneys for the 
Commission (respondents having offered no proof in opposition to 
the allegations of the complaint) before examiners of the Commis- 
sion theretofore duly designated by it, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the complaint, the answer thereto, testimony and 
other evidence, brief in support of the complaint (respondents having 
filed no brief in opposition to the complaint and oral argument not 
having been requested), and the Commission having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondents Paul Botwin and Eaula Louise Botwin 
are individuals who have been, and are, doing business under the 
trade name and style of Eaula Candy Co. with their principal office 
and place of business located in Columbia, S.C. They are now, and 
for more than 5 years last past have been, engaged in the sale and 
distribution of candy and other merchandise to operators of, and 
concessionnaires with, moving picture and burlesque theatres and tent 
shows and to other persons located at different points in various States 
of the United States, 

Par. 2. Respondents cause their said products, when sold, to be 
transported from their principal place of business in Columbia, S. C., 
to purchasers thereof at their said respective places of business in 
various States of the United States other than the State of South 
Carolina. There is now, and has been for more than 5 years last past, 
a course of trade by respondents in such candy and other merchandise 
in commerce between and among various States of the United States. 
In the course and conduct of said business respondents are in competi- 
tion with other partnerships, corporations, and individuals engaged in 
the sale and distribution of like or similar merchandise in commerce 
between and among the various States of the United States. 

Par. 3. In the course and conduct of their said business respond- 
ents have sold and distributed assortments of candy known as “Dixie 
Dainties” and “Carolina Candies.” These assortments consists of a 
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number of packages or boxes of candy each of which also contains 
another article of merchandise or prize which other articles of mer- 
chandise vary in value. The candy and the said other articles of 
merchandise to be used and inserted in the candy boxes as such prizes 
were sometimes sold and shipped separately by respondents to the pur- 
chasers thereof and respondents, in some instances, sold prizes to be 
given in addition to the prizes contained in said packages or boxes 
of candy. The retail prices of respondents’ prize packages are not 
dependent upon the cost of the merchandise or prizes to be contained 
in said packages. The “Dixie Dainties” package retails for 10 cents 
each but the said individual packages contain prizes of different 
values. Some of said prizes have normal retail values in excess of 10 
cents. It was, and is, impossible for prospective purchasers to ascer- 
tain what additional article of merchandise or prize is contained in 
any of said packages of respondents until and after same has been 
purchased and the contents thereof removed therefrom. The said 
prizes are thus distributed to the purchasers thereof wholly by lot or 
chance. In some instances, the respondents have caused the assort- 
ments of candy containing other articles of merchandise as prizes as 
hereinabove described to be shipped or transported to respondent 
Paul Botwin at points in States other than the State of South Caro- 
lina and thereafter said candy so shipped was personally sold by said 
Paul Botwin to members of the consuming public. Other sales of said 
prize packages were made by respondents to dealers located in States 
other than the State of South Carolina; said dealers thereafter sold 
same to the consuming public. Such merchandise was always shipped 
to said dealers from respondents’ place of business in Columbia, S. C. 

Par. 4. Retail dealers to whom respondents sell and distribute and 
have sold and distributed their said assortments of merchandise, 
resell and have resold the same to the purchasing public in accordance 
with the aforesaid sales plan or method. Respondents thus supply 
to and place in the hands of others the means of conducting lotteries 
in the sale and distribution of their merchandise in accordance with 
the sales plan and method as hereinabove described. The use by re- 
spondents of said sales plan or method in the sale and distribution of 
their said assortments of merchandise and the sale of said assortments 
by and through the use thereof and by the aid of said sales plan or 
method is a practice of a sort which is contrary to an established public 
policy of the Government of the United States and in violation of 
criminal laws. 

Par. 5. The Commission finds that the sale of said merchandise in 
the manner described hereinbefore constitutes a game of chance or 
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sale of a chance to procure an article of merchandise at a price much 
less than the normal retail price thereof. Respondents have competi- 
tors who sell and distribute like or similar merchandise in commerce 
between and among various States of the United States but who are 
unwilling to use said sales plan or method in the sale of their said 
merchandise or any other sales plan or method involving a game of 
chance or the sale of a chance to win something thereby, or any other 
sales plan or method which is contrary to public policy and such 
competitors refrain therefrom. Because of said element of chance 
involved in said sales plan or method employed by respondents as 
herein described many persons have been induced to buy and sell re- 
spondents’ merchandise in preference to the merchandise offered for 
sale and sold by their said competitors: 

Par. 6. The Commission finds that as a result of the use of said 
sales plan or method described, substantial trade is being, and has 
been, unfairly diverted to respondents from their said competitors and 
substantial injury is being, and has been, done to said competitors 
by respondents in commerce between and among various States of 
the United States. 

CONCLUSION 


The aforesaid acts and practices of the respondents, as herein 
found, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony and other evidence taken before examiners of the 
Commission theretofore duly designated by it, in support of the alle- 
gations of said complaint (respondents having offered no evidence 
in opposition thereto), brief of counsel for the Commission (re- 
spondents having filed no brief and oral argument not having been 
requested), and the Commission having made its findings as to the 
facts and its conclusion that said respondents have violated the pro- 
visions of the Federal Trade Commission. Act. 

It is ordered, That the respondents Paul Botwin and Eaula Louise 
Botwin, individually and doing business under the name of Eaula 
Candy Co., or under any other name or names, their representatives, 
agents, and employees, directly or through any corporate or other 
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device, in connection with the offering for sale, sale and distribution 
of candy or any other merchandise in commerce as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Selling or distributing any merchandise so packed and assembled 
that sales thereof to the public are to be made or may be made by 
means of a game of chance, gift enterprise, or lottery scheme. 

2. Supplying to, or placing in the hands of, others assortments of 
individual packages or boxes of candy, together with other articles 
of merchandise of varying values, or separately, which said other 
articles of merchandise are to be distributed or may be distributed 
by means of a game of chance, gift enterprise, or lottery scheme 
to the members of the public who purchase said individual packages 
or boxes of candy. 

3. Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In tHe MATTER OF 


YORK CONE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3861. Complaint, Sept. 13, 1939—Decision, Feb. 11, 1941 


Where a corporation engaged in manufacture of candy and in interstate sale 
and distribution of certain assortments thereof, together with push cards, 
including its ‘“Hy-Timer” assortment composed of number of small pieces 
of candy of uniform size and shape, together with larger bars or pieces and 
peanut butter sandwiches and 160-disk two-section push card for use in 
sale and distribution of said products under a plan, and in accordance with 
said card’s explanatory legend, by which purchaser received, for penny 
paid, one of the small pieces or larger bar or peanut butter sandwich, in 
accordance with success or failure in securing one of lucky numbers set 
out in eard’s legend, and purchaser of last punch in each of said two 
sections received, without additional cost, tray of malted milk candy— 

Sold such assortments to wholesalers, jobbers, and retailers, by whom, as direct 
or indirect purchasers thereof, they were exposed and sold to purchasing 
public in accordance with aforesaid sales plan, under which fact as to 
whether purchaser received one of small pieces of uniform size and shape 
or larger bar, piece, or tray of candy, or peanut butter sandwich, was 
determined wholly by lot or chance, and involving game of chance or sale 
of a chance whereby purchaser might procure bars, pieces or trays of candy 
or peanut butter sandwiches at price which was much less than normal 
retail price thereof, and thereby supplied to and placed in the hands of 
others means by which games of chance, gift enterprises, or lottery schemes 
were conducted, contrary to an established public policy of the United 
States Government and in violation of criminal laws, and in competition 
with many who sell like and similar products between and among the 
various States, and who refrain from using any method involving game of 
chance or contrary to public policy ; 

With the result that use of such method by it, because of said game of chance, 
unfairly diverted trade in commerce to it from its said competitors who do 
not use same or equivalent methods; to substantial injury of said competition 
in commerce : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Before Mr. Miles J. Furnas and Mr. Randolph Preston, trial 
examiners. 

Mr. Gerard A. Rault, Mr. D. C. Daniel, and Mr. L. P. Allen, Jr., 
for the Commission. 


ie 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that York Cone Co., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the interest of the 
public, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracraru 1. Respondent, York Cone Co., is a corporation or- 
ganized and doing business under the laws of the State of Pennsyl- 
vania, with its office and principal place of business located at 
615-623 South Pine Street, in the city of York, Pa. Respondent is 
now and for some time last past has been engaged in the manufac- 
ture of candy and in the sale and distribution thereof to wholesale 
dealers, jobbers, and retail dealers located at points in the various 
States of the United States and in the District of Columbia. Re- 
spondent causes, and has caused, said products when sold to be 
transported from its principal place of business in the city of York, 
Pa., to purchasers thereof, at their respective points of location, in 
the various other States of the United States and in the District 
of Columbia. There is now and has been for some time last past 
a course of trade by respondent in such candy in commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia. In the course and conduct of said business re- 
spondent is, and has been, in competition with other corporations 
and with partnerships and individuals engaged in the sale and dis- 
tribution of candy in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale deal- 
ers, jobbers and retail dealers certain assortments of candy so packed 
and assembled as to involve the use of games of chance, gift enter- 
prises, or lottery schemes when sold and distributed to the consum- 
ers thereof. One of said assortments is hereinafter described for the 
- purpose of showing the method used by respondent, and is as follows: 

This assortment is composed of 42 bars of candy, together with 
a device commonly called a push card. The said push card has 40 
partially perforated disks, on the face of which is printed the word 
“Push.” Concealed within the said disks are numbers ranging from 
1 to 5, inclusive. When the disks are pushed or separated from the 
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card a number is disclosed. Purchasers punching numbers 1, 2, 3, 
4, and 5 pay 1, 2, 3, 4, and 5 cents, respectively. The card is also 
divided into two sections, and the purchaser making the last push 
in each section receives two of said bars of candy. The numbers 
are effectively concealed from purchasers and prospective purchasers 
until the disks are pushed or separated from the card. The bars of 
candy are thus sold and distributed to the purchasing and consum- 
ing public wholly by lot or chance. 

The respondent furnishes, and has furnished, various push cards 
for use in the sale and distribution of its candy by means of a game 
of chance, gift enterprise, or lottery scheme. Such cards are similar 
to the one herein described and vary only in detail. 

Par. 3. Retail dealers who purchase respondent’s said candy, 
directly or indirectly, expose and sell the same to the purchasing 
public in accordance with the sales plan aforesaid. Respondent 
thus supplies to and places in the hands of others the means of 
conducting lotteries in the sale of its products in accordance with 
the sales plan hereinabove set forth. The use by respondent of said 
sales plan or method in the sale of its candy and the sale of said 
candy by and through the use thereof and by the aid of said sales 
plan or method is a practice of a sort which is contrary to an estab- 

lished public policy of the Government of the United States and in 
violation of the criminal laws. \ 

Par. 4. The sale of candy:to the purchasing public by the method 
and plan hereinabove set forth involves a game of chance or the 
sale of a chance to procure bars of candy at a price much less than 
the normal retail price thereof or additional bars of candy without 
additional cost. Many persons, firms, and corporations who sell and 
distribute candy in competition with respondent, as above alleged, 
are unwilling to adopt and use said method or any method involving 
a game of chance or the sale of a chance to win something by chance 
or any other method contrary to public policy and such competitors 
refrain therefrom. Many persons are attracted by said sales plan 
or method employed by respondent in the sale and distribution of 
its candy and in the element of chance involved therein and are 
thereby induced to buy and sell respondent’s candy in preference 
to candy of said competitors of respondent who do not use the same 
or equivalent methods. The use of said method by respondent 
because of said game of chance has a tendency and capacity to, and 
does, unfairly divert trade in commerce between and among the 
various States of the United States and in the District of Columbia 
to respondent from its said competitors who do not use the same or 
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equivalent methods, and as a result thereof substantial injury is 
being and has been done by respondent to competition in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Frnpincs As To THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 13th day. of September 1939, 
issued its complaint in the above-entitled proceeding and caused same 
to be served upon the respondent, York Cone Co., a corporation, 
charging it with the use of unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. On the 30th day of Sep- 
tember 1939, the respondent filed its answer. After the issuance of 
said complaint and the filing of respondent’s answer thereto, testi- 
mony and other evidence in support of the allegations of said com- 
plaint were introduced by Gerard A. Rault, D, C. Daniel, and 
L. P. Allen, Jr., attorneys for the Commission, before Miles J. Furnas 
and Randolph Preston, examiners of the Commission theretofore 
duly designated by it, no evidence being offered by the respondent, 
and the said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the 
said complaint, the answer thereto, testimony and other evidence, 
briefs in support of the complaint and in opposition thereto, oral 
argument having been waived; and the Commission having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent, York Cone Co., is a corporation. organ- 
ized and doing business under the laws of the State of Pennsylvania, 
with its office and principal place of business located at 615-623 South 
Pine Street, in the city of York, Pa. Respondent is now and for 
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some time last past has been engaged in the manufacture of candy 
and in the sale and distribution thereof to wholesale dealers, jobbers, 
and retail dealers located at points in various States of the United 
States and in the District of Columbia. Respondent causes and 
has caused said products, when sold, to be transported from its orig- 
inal place of business in the city of York, Pa., to purchasers thereof, 
at their respective points of location, in various other States of the 
United States and in the District of Columbia. There is now and 
has been for some time last past a course of trade by respondent in 
such candy in commerce between and among various States of the 
United States and in the District of Columbia. In the course and 
conduct of its said business responderit has been in competition with 
other corporations and with partnerships and individuals engaged 
in the sale and distribution of candy in commerce between and among 
various States of the United States and in the District of Columbia. 
Par. 2. In the course and conduct of its business prior to March 20, 
1939, the respondent sold to wholesale dealers, jobbers, and retail 
dealers various assortments of candy with a device commonly known 
as a push card included therein. One of such assortments was known 
as “Hy-Timer” and consisted of a number of small pieces of candy 
of uniform size and shape, together with larger bars or pieces of 
candy and peanut butter sandwiches. Accompanying this assort- 
ment was a push card containing 160 partially perforated disks with 
numbers concealed therein. At the top of this push card was a legend 
or instructions setting forth various numbers which entitled pur- 
chasers punching the same to receive one of the aforesaid ‘bars or 
pieces of candy or one of the peanut butter sandwiches. Purchasers 
not pushing one of the lucky numbers set-out in the legend received 
one of the aforesaid smaller pieces of candy of uniform size and 
shape. The numbers within the discs were concealed from purchasers 
until a selection had been made and the disc pushed or separated from 
the board. Sales were 1 cent each and the purchasers punching one 
of the numbers set out in the legend calling for a larger bar or piece 
of candy or a peanut butter sandwich received the same for the price 
of 1 cent. The push card was also divided into two sections and the 
purchaser of the last punch in each of these sections received without 
additional cost a tray of malted milk candy. The larger bars, pieces, 
or trays of candy and the peanut butter sandwiches above mentioned 
are of a greater value than the smaller pieces of candy of uniform 
size and shape. The fact as to whether a purchaser received one of 
the small pieces of candy of uniform size and shape or a larger bar; 
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piece, or tray of candy or a peanut butter sandwich was thus deter- 
mined wholly by lot or chance. 

Par. 3. The Commission finds that the respondent sold various 
assortments of candy along with push cards to wholesale dealers, 
jobbers, and retail dealers and that retail dealers who, either directly 
or indirectly, purchased such assortments sold the same to the pur- 
chasing public in accordance with the sales plan described in para- 
graph 2 hereof. The Commission further finds that the respondent, 
by furnishing candy and push cards as above described thereby sup- 
plied to and placed in the hands of others the means by which games 
of chance, gift enterprises, or lottery schemes were conducted. The 
Commission further finds that the use by respondent of such a method 
in the sale and distribution of its candy and the distribution of candy 
by and through the use thereof and by the aid of such a method is 
a practice of a sort which is contrary to an established public policy 
of the Government of the United States and in violation of criminal 
laws. 

Par. 4, The Commission further finds that the sale of candy to the 
consuming public by the method above described involves a game 
of chance or the sale of a chance whereby the purchaser thereof may 
procure bars, pieces or trays of candy or peanut butter sandwiches 
at a price which is much less than the normal retail price thereof; 
that many persons, firms, and corporations sell candy in commerce 
between and among various States of the United States and in the 
District of Columbia like and similar to that sold by respondent and 
such competitors refrain from using any method involving a game 
of chance or any method contrary to public policy; that the use of 
said method by respondent, because of said game of chance, has a 
tendency and capacity to and does unfairly divert trade in commerce 
between and among various States of the United States and in the 
District of Columbia to respondent. from its said competitors who 
do not use the same or equivalent methods and as a result thereof 
substantial injury is being and has been done by respondent to com- 
petition in commerce between and among various States of the United 
States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony, and other evidence taken before Miles J. Furnas and 
Randolph Preston, examiners of the Commission theretofore duly 
designated by it, in support of the allegations of said complaint, no 
evidence being offered by the respondent, briefs filed herein, oral 
argument having been waived, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, York Cone Co., its officers, repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, and dis- 
tribution of candy or any other merchandise in commerce, as commerce 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Supplying to or placing in the hands of others candy or any 
other merchandise together with push or pull cards, punchboards, 
or other lottery devices, which said push or pull cards, punchboards, 
or other lottery devices are to be used, or may be used, in selling or 
distributing such candy or other merchandise to the public. 

2. Supplying to or placing in the hands of others push or pull cards, 
punchboards, or other lottery devices either with assortments of candy 
or other merchandise or separately, which said push or pull cards, 
punchboards, or other lottery devices are to be used, or may be used, 
in selling or distributing such candy or other merchandise to the 
public. 

3. Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE Martrer oF 


CHARLES T. PIKE, ELBERT C. PIKE AND ERNEST C. PIKE, 
TRADING AS MIDDLE WEST SUPPLY COMPANY AND THE 
BEST GARDENS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3996. Complaint, Jan. 23, 1940—Decision, Feb. 19, 1941 


Where three individuals engaged, under two separate trade names, in interstate 
offer and sale of face powder and flower seeds of various kinds, in substantial 
competition with others engaged in offer and sale of said products in com- 
merce, as aforesaid, and who do not make offers of so-called “free” goods or 
misrepresent prices of goods to induce their purchase; 

In selling their said products under a plan of sending, through the mails, penny 
post cards making certain offers tocraddressee and holding out, or purporting 
to hold out, additional inducements to recipient in consideration of his 
sending in number of post cards addressed to friends or acquaintances, which 
ecards were made use of by them for the further sending to such addressees 
of other similar offers, so as thereby to establish an endless chain of pros- 
pective customers for their merchandise— 

(a) Represented, under trade name “Middle West Supply Company,” in offers 
thus sent to prospective purchasers through means aforesaid, that they were 
offering free of charge a box of face powder of represented value of $1 as an 
introductory or special offer to introduce new brand of such powder if 
customer would remit sum of 10 cents to cover cost of postage, packaging, 
and handling, and send in also to them six postal cards addressed to friends 
who made use of such product, facts being, in large number of cases, no 
powder whatever was sent to those complying with said offer and sending 
amount thus called for, powder, in those instances in which sent, was not 
reasonably worth $1 or more than 10 cents paid by customer, but cost thereof 
to said individuals was much less than said amount and said product was 
not “free” nor delivered, furnished, or supplied free of charge, and so-called 
offers were not special, introductory, or unusual, but customary methods 
employed by them in regular course of their business ; and 

(b) Represented further, in offers made on post cards by them as above described, 
that to customers mailing in their dime and the six addressed postal cards 
within a 10-day period, they would send an additional premium or “prompt- 
ness prize,’ represented as consisting, as case might be, of manicure sets, 
plush table covers, or similar merchandise, facts being, in cases in which 
face powder was sent at all, as hereinbefore set forth, and customer was 
entitled to such “promp!ness prize,” they did not send same with powder, 
but required additional payment of 24 cents; 

(c) Represented, under trade name “The Best Gardens,” in offer and sale of 
flower seeds under plan above described, on post cards sent to those whose 
names they had secured as above described, that they bad a wonderful 
premium offer to send recipient “free,” and stated that they would send “100 
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Gladioli (Ruffled Varieties) 25 ‘Oriental Lilies’ (also a wonderful house 
plant) and 5 full size packets of Flower Seeds for spring planting,’ and 
that if recipient would “just send us 6 postal cards each addressed to a 
flower lover, with a few extra names of flower lovers written on paper, to- 
gether with a dime for postage, packing, and handling, this collection will 
be sent to you FREE,” facts being in large number of cases no flower seeds 
were sent to customer upon receipt of dime called for, and in those instances 
in which they actually were sent they were worthless hulls that would not 
grow, it was not their practice to furnish free of charge any gladioli or 
oriental lilies, or any other bulb plants or flowers, flower seeds furnished 
by them were, as aforesaid, worthless and unfit for use and were not fur- 
nished free of charge, but cost to them of such seeds, purportedly given free, 
was included in the 10 cents required to cover purported mailing, packing 
and handling costs; and 

(d@) Represented further purported ‘free’ offer on cards sent as aforesaid, 
through statement reading ‘“P. S. Sending us these names within 10 days 
enables you to receive FREE, a $1.00 Silk Crushed Plush Table Cover,” facts 
being in those cases in which flower seeds were sent at all, as aforesaid 
indicated, and customer was entitled to the “promptness prize’ for sending 
in the 6 addressed postal cards within prescribed 10-day period, they did not 
send such prize as agreed, but instead another card requiring payment of 24 
cents additional before so-called “promptness prize” would be sent; 

With the result that said so-called “free” offers, advertised and distributed to 
public as above set forth, misled and deceived public into acceptance thereof 
and into purchase of their merchandise by paying them full value thereof in 
belief that such payment was merely to cover cost of mailing and packaging 
products in question, and with consequence that their use of such false and 
fraudulent representations and sales methods misled and deceived substantial 
portion of purchasing public into purchase of considerable quantities of their 
said merchandise, and trade, as consequence, was thereby diverted unfairly 
to them from competitors who do not misrepresent quality or value of their 
products or terms and conditions under which sold; to the injury of com- 
petition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors, and constituted unfair methods 
of competition in comimerce and unfair and deceptive acts and practices 
therein. 


Before Mr. John W. Addison, trial examiner. 
Mr. S. Brogdyne Teu, IT and Mr, Merle P. Lyon for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Charles T. Pike, 
Elbert C. Pike, and Ernest C. Pike, individuals doing business under 
the trade names “Middle West Supply Company” and “The Best 
Gardens,” hereinafter referred to as the respondents, have violated 


a 


MIDDLE WEST SUPPLY ‘CO., ETC. | 753 


751 Complaint 


the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParacrarH 1. Respondents, Charles T. Pike, Elbert C. Pike, and 
Ernest C. Pike, are individuals doing business under the trade names 
“Middle West Supply Company” and “The Best Gardens,” having 
their principal office and place of business at 310 Prairie Street in the 
city of St. Charles, in the State of Illinois. Respondents are now, 
and for several years last past have been, engaged in the business of 
offering for sale and selling face powder and flower seeds of various 
kinds in commerce among and between the various States of the United 
States. Said respondents cause said face powder and flower seeds, 
when sold, to be transported from their office and place of business in 
the State of Illinois to the purchasers thereof located in other States 
of the United States and in the District of Columbia. There is now, 
and has been at all times mentioned herein, a course of trade in said 
face powder and flower seeds so offered for sale and sold by respond- 
ents, in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of their said business, respond- 
ents are now, and have been, in substantial competition with other 
individuals, and with firms, partnerships, and corporations also en- 
gaged in offering for sale and selling face powder and flower seeds in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 38. In the course and conduct of their business of offering for 
sale and selling face powder, respondents, under the trade name Middle 
West Supply Co., have sent through the United States mails by means 
of penny postal cards addressed to individuals located in various 
States of the United States, whose names are procured through the 
methods hereinafter set out, advertisements reading substantially as 
follows: 


Dear Friend: This card was addressed to you by your friend so that you can 
also receive a $1.00 box of our new “Velve-Ritz” Face Powder Free. Being in 
the wholesale business we are introducing this New powder for the first time and 
we want you to tell us what you think of this powder. We have made this 
powder MOISTURE PROOF and does not clog the pores, and we are anxious to have 
you test it for us. Just tell us what shade you use and enclose 6 postal cards 
each addressed to friends of yours who use powder, with a few extra names of 
friends written on paper, together with a dime for postage, packing and handling 
this lovely $1.00 box of our New Velve-Ritz Face Powder will be sent to you FREE. 
Middle West Supply Co., Box 1382, St. Charles, Il. P. 8. If we receive the names 
within 10 days, we will etIvE a lovely 4 piece Manicure set.FREE. 
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The name of the face powder does not appear the same on all cards. 
Some of the other names used are “Ideal,” “Vel-O-Tex,” “Royal Ma- 
donna,” and “Mo-V-Star,” and various other gifts are offered on dif- 
ferent cards besides the manicure set, including, among others, a silk 
crushed plush table cover with a represented value of $1, one-half 
dozen pure white linen handkerchiefs, or a jar of cold cream, all of the 
represented value of $1. 

If the offer of respondents is accepted by the recipient of the postal 
card, the respondents mimeograph the same offer on the backs of the 
six postal cards required to be sent with each dime and mail them out 
to the addressees, thus establishing an endless chain of prospective 
customers of respondents’ merchandise. In a large number of cases 
no face powder is sent to the customer upon receipt of the dime, and in 
the instances where powder is actually sent it is not reasonably worth 
$1 or more than the 10 cents paid by the customer. 

In cases where the face powder is actually sent, and the customer is 
entitled to the “promptness prize” for sending in to respondents the 
six addressed postal cards within the specified 10-day period, the re- 
spondents do not send the “promptness prize” or gift with the powder. 
In lieu thereof respondents send a card in the envelope containing the 
powder, which card reads substantially as follows: 


Premium Offer. One $1.00 silk crushed plush table cover. We thank you for 
your promptness in sending us the names. Kindly send us 24¢ to eover postage, 
packing and handling charges with your name and address written on the back 
of this card. Your PREMIUM will be sent to you at once. In case we are tempo- 
rarily out of table covers, kindly check second choice of equal value. 1. 1% dozen 
pure white linen handkerchiefs. 2. Ladies’ combination set, cold cream, perfume, 
lipstick, necklace, etc. 


In a large number of cases where the recipient of this card accepts 
this offer and sends to respondents the 24 cents required, no premium 
is sent, or an alternative premium is sent. In all cases, however, the 
premium sent does not have the value of $1 or a value greater than the 
24 cents paid by the customer. 

The face powder and free premium offer card are sent out by re- 
spondents in a manila envelope, on which appears an additional offer, 
which is substantially as follows: 


FREE FREE 


So you may become acquainted with the new ‘“Mo-V-Star” face powder—the 
powder that needs no Cold Cream base—the powder you can carry in your vanity 
when out—the new marvellous powder that makes you look like a “million dol- 
lars”— we will be glad to send you a big $1.50 box absolutely FREE. Just send us 
the name of the firm You THINK carries the finest assortment of Cosmetics in your 
community and drop two dimes into this envelope to help cover postage, packing 
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and handling and fold to fit an envelope addressed to the Middle West Supply Co. 
Dept. 10, St. Charles, Illinois. (Your name and address is on this envelope) and 
write the Dealer’s name orf the back you think carries the finest assortment of 
Cosmetics. (Your name not divulged). If we receive this within 10 days, we 
will include a New Powder Puff FREE. 

In a large number of cases where this offer is accepted, no powder 
or powder puff is sent by respondents, and in any event such face 
powder is not worth the sum of $1.50 or any sum in excess of the 20 
cents paid by the customer. 

In addition to the above offers, respondents insert another card in 
the envelopes in which face powder is sent, said card reading as follows: 

Big Opportunity. Turn SPARE TIME into potLars Addressing Postal Cards at 
Home. We supply everything and Pay Cash in advance. Earn Easy spare time 
Inoney. Everything confidential. 

When a customer responds to this offer, the respondents send him a 
form letter stating that they will send a supply of stamped cards to be 
addressed and will pay 2 cents a card for each card addressed and sent 
out, in addition to a 50 percent commission on every order received 
by respondents for the deal described on the cards sent out. In addi- 
tion to the supply of cards they agree to give the customer free of 
charge a $1.50 Box of Face Powder. They require the customer to 
put up a $1 deposit to show good faith and cover the cost of materials. 

In a large number of cases no cards are sent to the customer to be 
addressed, or in any case so few are sent that there is no opportunity 
for the customer to earn enough money to defray the cost of his $1 
deposit, and no face powder is sent, or if sent, it is not worth the sum 
of $1.50 or any amount equal to the deposit paid by the customer. 

Par. 4. In truth and in fact, the products so offered by the repond- 
ents to the public as free were not and are not delivered, furnished 
or supplied free of charge, or without any compensation or return 
to the respondents, and the cost of such products purported to be 
given free of charge has been and is included by respondents in the 
price purchasers have been and are required to pay in accordance 
with the terms of their various so-called free offers. 

The various offers have not been special or unusual, but have been 
and are the customary methods employed by the respondents in the 
regular course of their business, and are not in any sense advertising 
or introductory offers of newly offered merchandise. The face 
powder offered for sale and sold by respondents by the methods 
heretofore set out is not manufactured by them, but is purchased by 
them in bulk from wholesalers for not more than 15 cents per pound. 
The boxes of powder sold by respondents by the methods herein- 
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before set forth each contain approximately 1 ounce of powder, and 
are not worth more than the 10 cents paid therefor, and are not 
free as represented. In many instances respondents have failed and 
refused to send any merchandise whatsoever after full payment has 
been made by the customer in accordance with the terms of the 
offers made by respondents. 

Par. 5. In the course and conduct of their business of offering for 
sale and selling flower seeds, respondents, under the trade name The 
Best Gardens, have sent through the United States mails by means 
of penny postal cards addressed to individuals located in various 
States of the United States, whose names are procured through the 
same methods used in the sale of face powder as hereinbefore set 
forth, advertisements reading substantially as follows: 

Dear Friend: As your friend addressed this card to you as a Flower Lover, 
we have a wonderful PREMIUM OFFER to send you FREE. Will also send you 
100 Gladioli (Ruffled Varieties) 25 “Oriental Lilies” (also a wonderful house 
plant) and 5 full size pkts. of Flower Seeds for spring planting. Just send 
us 6 postal cards each addressed to a flower lover, with a few extra names of 
flower lovers written on paper, together with a dime for postage, packing and 
handling, this collection will be sent to you FREE. 

The Best Gardens, Box 10, St. Charles, Ill. 

P. S. Sending us these names within 10 days enables you to receive FREE, a 
$1.00 Silk Crushed Plush Table Cover. 

If the offer of respondents is accepted by the recipient of the 
postal card, the respondents mimeograph the same offer on the backs 
of the six postal cards required to be sent with each dime and mail 
thein out to the addressees, thus establishing an endless chain of pros- 
pective customers of respondents’ merchandise. In a large number 
of cases no merchandise is sent to the customer upon receipt of the 
dime, and in the instances where seeds are actually sent, they are not 
as represented in the advertisement, and are not worth more than 
the 10 cents paid by the customer. 

In cases where the flower seeds are actually sent, and the customer 
is entitled to the “promptness prize” for sending in to respondents 
the six addressed postal cards within the specified 10-day period, 
the respondents do not send the “promptness prize” or gift. In lieu 
thereof respondents send a card reading substantially as follows: 


Premium Offer. One $1.00 silk crushed plush table cover. We thank you 
for your promptness in sending us the names. Kindly send us 24¢ to cover 
postage, packing and handling charges with your hame and address written 
on the back of this card. Your PREMIUM will be sent to you at once. In case 
we are temporarily out of table covers, kindly check second choice of equal 
value. 1. % dozen pure white linen handkerchiefs. 2. Ladies combination 
set, cold cream, perfume, lipstick, necklace, ete. 


OS 
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In a large number of cases where the recipient of this card accepts 
this offer and sends to respondents the 24 cents required, no premium 
is sent, or an alternative premium is sent. In all cases, however, the 
premium sent does not have the value of $1 or a value greater than 
the 24 cents paid by the customer. 

Par. 6. In truth and in fact, it has not been and is not the practice 
of respondents to furnish free of charge, nor have they furnished 
free of charge, 100 gladioli or 25 “Oriental Lilies” or any gladioli or 
oriental lilies to persons who, in compliance with the terms and 
conditions of respondents’ offer on their said post cards, have trans- 
mitted to respondents the required names of flower lovers and the 
10 cents to cover packing and postage. The products so offered by 
the respondents to the public as free were not and are not delivered, 
furnished, or supplied free of charge, or without any compensation 
or return to the respondents, and the cost of such products purported 
to be given free of charge has been and is included by respondents 
in the price purchasers have been and are required to pay in 
accordance with the terms of their various so-called free offers. 

Par. 7. The so-called free offers of respondents advertised and 
distributed to the public in the manner hereinbefore set forth have 
had and have the capacity and tendency to mislead and deceive, 
and have misled and deceived, the public into acceptance of such 
so-called free offers and into the purchase of respondents’ products 
by paying to respondents the full value thereof in the belief that 
such payment is merely to cover the cost of mailing and packing 
said merchandise. 

The use by the respondents of the false and fraudulent representa- 
tions and sales methods set forth in paragraphs 3 and 5 hereof was 
and is calculated to, and had and now has the tendency and capacity 
to, and did and now does, mislead and deceive a substantial portion 
of the purchasing public into the purchase of a considerable quantity 
of respondents’ products, with the result that trade has been unfairly 
diverted to respondents from competitors who do not misrepresent 
the quality or value of their products or the terms and conditions 
under which they are sold. In consequence thereof, injury has been 
done, and is now being done, by respondents to competition in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 8. The aforesaid acts, practices, and representations of the 
respondents, as herein alleged, have been and are, all to the prejudice 
of the public and of respondents’ competitors as aforesaid, and con- 
stitute unfair methods of competition in commerce and unfair and 
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deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Rerort, Frnpines as to THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 23, 1940, issued and sub- 
sequently served its complaint in this proceeding upon respondents, 
Charles T. Pike, Elbert C. Pike, and Ernest C. Pike, individually 
and trading as Middle West Supply Co. and The Best Gardens, 
charging them with the use of unfair methods of competition im 
commerce and unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the issuance of such 
complaint, testimony, and other evidence in support of the allegations 
of said complaint were introduced by S. Brogdyne Teu IT, attorney 
for the Commission, before John W. Addison, an examiner of the 
Commission, theretofore duly.designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final hear- 
ing before the Commission on the said complaint, testimony and other 
evidence, and brief in support of the complaint (respondents not 
having filed brief and oral argument not having been requested), and 
the Commission, having duly considered the matter, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondents, Charles T. Pike, Elbert C.. Pike, and 
Ernest C. Pike, are individuals doing business under the trade names 
“Middle West Supply Company” and “The Best Gardens,” having 
their principal office and place of business at 310 Prairie Street, in 
the city of St. Charles, in the State of Illinois. Respondents are 
now, and for several years last past have been, engaged in the busi- 
ness of offering for sale and selling face powder and flower seeds of 
various kinds in commerce among and between the various States 
of the United States. They cause said face powder and flower seeds, 
when sold, to be transported from their office and place of business 
in the State of Illinois to the purchasers thereof located in other 
States of the United States and in the District of Columbia. There 
is now, and has been at all times mentioned herein, a course of trade 
in said face powder and flower seeds so offered for sale and sold by 
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respondents in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their said business, respondents 
are now, and have been, in substantial competition with other in- 
‘dividuals and with firms, partnerships, and corporations also engaged 
in offering for sale and selling face powder and flower seeds in com- 
merce among and between the various States of the United States 
who do not make offers of so-called “free” goods or misrepresent 
the price of goods to induce their purchase. 

Par. 3. In the course and conduct of their business in offering for 
sale and selling face powder, respondents, under the trade name Mid- 
dle West Supply Co., have sent through the United States mails 
penny post cards offering free of charge a box of face powder of 
the represented value of $1 as an introductory or special offer to in- 
troduce a new brand of face powder, provided the customer remits 
the sum of 10 cents to cover the cost of postage, packaging and han- 
dling, and also sends in to the respondents six postal cards addressed 
to friends who use powder. Furthermore, an additional premium 
or “promptness prize” is offered by respondents to customers mailing 
in the dime and six addressed postal cards within a 10 day period, 
such premiums being represented to consist of manicure sets, vlush 
table covers, or similar merchandise. 

If the offer of respondents is accepted by the recipient of the postal 
card, the respondents mimeograph a similar offer on the backs of 
the six postal cards required to be sent with each dime and mail them 
out to the addressees, thus establishing an endless chain of prospec- 
tive customers of respondents’ merchandise. In a large number of 
cases no face powder is sent to the customer upon receipt of the 
dime, and in the instances when powder is actually sent it is not 
reasonably worth $1 or more than the 10 cents paid by the customer. 

In cases where the face powder is sent and the customer is en- 
titled to the “promptness prize” for sending in the six addressed 
postal cards within the prescribed 10-day period, the respondents do 
not send the “promptness prize” with the powder, but require an 
additional payment of 24 cents. 

The United States Post Office Department has received nearly 
5,000 complaints regarding the failure of respondents to live up 
to the offers thus made to the purchasing public. Of these com- 
plaints nearly 40 percent claimed that they had not received the 
merchandise for which they had remitted money, and the others 
complained that the merchandise was not as advertised. During 
the year 1937 the respondents purchased at the St. Charles, Il. 
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post office 3,100,000 postal cards, and at one time respondents mailed 
about 50,000 cards per days to customers throughout the United 
States. The face powder sold by the respondents in the manner 
hereinbefore set-out was purchased by them in bulk at about 14 
cents a pound, and each individual box of powder contained only 
about 1 ounce. The containers used cost the respondents about $12 
per thousand, and postage of 114 cents was paid on each box for 
mailing. 

Par. 4. In truth and in fact, the face powder so offered by the 
respondents to the public as “free” was not and is not delivered, 
furnished or supplied free of charge, and the cost of such face 
powder to respondents has been and is much less than the 10 cents 
paid by the customer. The said face powder is not worth $1 or 
more than the 10 cents paid by the customer. Respondents’ offers 
are not special or unusual, but are the customary methods employed 
by them in the regular course of their business, and are not in any 
sense advertising or introductory offers of newly offered merchandise. 

Par. 5. In the course and conduct of their business in offering for 
sale and selling flower seeds, respondents, under the trade name, The 
Best Gardens, have sent through the United States mails by means 
of penny postal cards addressed to individuals located in the varioug 
States of the United States, whose names are procured by methods 
similar to those used in the sale of face powder as hereinbefore set 
forth, advertisements reading substantially as follows: 

Dear Friend: As your friend addressed this card to you as a Flower Lover, 
we have a wonderful PREMIUM OFFER to Send you FREE. Will also send you 100 
Gladioli (Ruffled Varieties) 25 “Oriental Lilies” (also a wonderful house plant) 
and 5 full size pkts. of Flower Seeds for spring planting. Just send us 6 
postal cards each addressed to a flower lover, with a few extra names of flower 
lovers written on paper, together with a dime for postage, packing and handling, 
this collection will be sent to you FREE. 

The Best Gardens, Box 10, St. Charles, Il. 

P. S. Sending us these names within 10 days enables you to receive FREE, a 
$1.00 Silk Crushed Plush Table Cover. 

If the offer of respondents is accepted by the recipient of the postal 
card, the respondents mimeograph a similar offer on the backs of the 
six postal cards required to be sent with each dime and mail them 
out to the addressees, thus establishing an endless chain of prospec- 
tive customers of respondents’ merchandise. In a large number of 
cases no flower seeds are sent to the customer upon receipt of the 
dime, and in the instances where seeds are actually sent, they are 
worthless hulls that will not grow. 


. 
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In cases where the flower seeds are sent, and the customer is en- 
titled to the “promptness prize” for sending in to respondents the 
six addressed postal cards within the prescribed 10-day period, the 
respondents do not send the “promptness prize” as agreed. Instead 
they send another card requiring the payment of 24 cents additional 
before the “promptness prize” will be sent. 

Par. 6. In truth and in fact, it has not been and is not the practice 
of respondents to furnish free of charge, any gladioli or oriental 
lilies or any other bulbs, plants or flowers, and the flower seeds fur- 
nished by respondents are worthless and unfit for use, and are not 
furnished free of charge. The cost to respondents of such flower 
seeds purported to be given free of charge has been, and is, included 
by respondents in the 10 cents required to be paid to cover the pur- 
ported cost of mailing, packaging, and handling. 

Par. 7. The so-called “free” offers of respondents advertised and 
distributed to the public in the manner hereinbefore set out have had 
and have the capacity and tendency to mislead and deceive, and have 
misled and deceived, the public into acceptance of such so-called free 
offers and into the purchase of respondents’ merchandise by paying 
to respondents the full value thereof in the belief that such payment 
is merely to cover the cost of mailing and packaging said merchandise. 

The use by respondents of such false and fraudulent representations 
and sales methods was and is calculated to, and had and now has, the 
tendency and capacity to, and did and now does, mislead and deceive 
a substantial portion of the purchasing public into the purchase of 
a considerable quantity of respondents’ merchandise, with the result 
that trade has been unfairly diverted to respondents from competi- 
tors who do not misrepresent the quality or value of their products 
or the terms and conditions under which they are sold. In conse- 
- quence thereof, injury has been done, and is now being done, by 
respondents to competition in commerce among and between the 
various States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice of the public and of respondents’ competitors 
and constitute unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, testimony and other 
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evidence taken before John W. Addison, an examiner of the Com- 
mission theretofore duly designated by it, in support of the allega- 
tions of said éomplaint, and brief of counsel for the Commission 
filed herein in support of the allegations of said complaint (respond- 
ents not having filed answer or brief or introduced testimony or 
other evidence in opposition to the allegations of the complaint, and 
oral argument not having been requested or made), and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondents have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondents, Charles T. Pike, Elbert C. 
Pike, and Ernest C. Pike, individually and trading under the names 
Middle West Supply Co., The Best Gardens, or any other name, 
their agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale, and distribution of face powder, flower seeds, or any other mer- 
chandise in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease-and desist from. 

1. Using the words “free,” “free offer,” “gift,” “prize,” or “prem- 
ium,” or any other word or words of similar import or meaning, to 
designate, describe or refer to any of respondents’ merchandise. 

2. Representing that the amount required of the purchaser of 
respondents’ merchandise represents anything other than the full 
retail price of such merchandise. 

3. Representing as the customary or regular prices or values of 
any of respondents’ merchandise prices and values which are in 
excess of the prices at which such merchandise is regularly and 
customarily offered for sale and sold by respondent in the normal 
course of business. 

4. Representing that the respondents in the sale of their mer- 
chandise are conducting a special or introductory or advertising 
offer. 

[t is further ordered, That respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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CAROLINE R. MACHER AND ROBERT J. MACHER, TRAD- 
ING AS MACHER WATCH & JEWELRY CO. AND AS 
WHOLESALE WATCH'& JEWELRY CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4087. Complaint, Apr. 12, 1940—Decision, Feb. 26, 1941 


Where two individuals engaged in interstate sale and distribution at retail of 
watches and jewelry, silverware and other merchandise— 

(a@) Falsely represented through use of words “Wholesale” and “Jobbers’ in 
or in connection with trade names employed by them, and set forth in their 
catalogs, circulars, cards, and other advertising material, that they, retail- 
ers, were wholesalers or jobbers, dealt with, in preference to retailers, 
by a portion of purchasing public due to fact or belief that they thereby 
obtained wholesale or less than customary retail prices; 

(b) Falsely represented that prices at which their merchandise was offered 
were wholesalers’ and jobbers’ prices and represented large discounts 
from customary retail prices, through such statements, in catalogs, cir- 
culars, cards, and other advertising material as “You save 50 and 10% 
from the retail value,” “The buy of a lifetime at 50% discount;” fact 
being their prices were approximately those at which such merchandise is. 
customarily offered at retail and represented no substantial discount or 
saving to the purchaser ; 

(c) Falsely represented that their business was “Over half a century old” 

~ through such statements in catalogs, circulars, cards and other adver- 
tising material, as. ‘Direct Jobber * * * for a Half Century” and “Our 
56th Year,” facts being it was not started until year 1980; and 

(d) Falsely represented that certain rings offered and sold by them were set. 
with genuine rubies and sapphires through statement “10K, yellow gold,. 
with ruby or Sapphire,’ when in fact such settings were merely artificial 
or synthetic stones which resembled the genuine ; 

With effect of misleading and deceiving a substantial portion of the purchas- 
ing public in regard to their business status, and as to prices, quality, and 
character of their merchandise, whereby purchasing public was induced 
to and did buy substantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Randolph Preston, trial examiner. 
Mr. Wm. T. Chantland for the Commission. 
Carb, Reichman & Luria, of New York City, for respondents. 
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ComMPpLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Caroline R. Macher 
and Robert J. Macher, individually and trading as Macher Watch & 
Jewelry Co., and as Wholesale Watch & Jewelry Co., hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracraru 1. Respondents Caroline R. Macher and Robert J. 
Macher are individuals trading as Macher Watch & Jewelry Co. and as 
Wholesale Watch & Jewelry Co., with their office and principal place 
of business located at 15 Maiden Lane, New York City, N. Y. Re- 
spondents are now and for more than 2 years last past have been 
engaged in the sale and distribution of watches, jewelry, silverware, 
electrical appliances, and other merchandise. 

In the course and conduct of their business respondents cause their 
said products, when sold, to be transported from their place of busi- 
ness in the State of New York to the purchasers thereof located in 
various other States of the United States and in the District of Co- 
lumbia. Respondents maintain and at all times mentioned herein 
have maintained a course of trade in their said products in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of their business, and for the pur- 
pose of inducing the purchase of their said products, the respondents 
have made false and misleading representations with respect to their 
business status and with respect to the character, quality, and prices 
of their products, such representations being made by means of cata- 
logs, circulars, and cards distributed among prospective purchasers, 
and by other means. Among and typical of such false and misleading 
representations are the following: 


WHOLESALE WATCH & JEWELRY CO. 
Successor to the Wholesale House of J. Macher 


Direct Jobber of American Watches for 
over half a century 


30 to 50% DISCOUNT 
from the manufacturers’ established and 
advertised RETAIL prices of WALTHAM, 
ELGIN, and SWISS WATCHES 
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An allowance on an old watch towards the 
purchase of a HAMILTON, GRUEN, and 
BULOVA 


The Largest Stock of Watches in the City 
Diamonds, Jewelry, Etc., 50 and 10% 
Silverware: Plate 3344 to 41% ; Sterling 
25 to 36% from RETAIL 
Dlectric Household Appliances 35% from 
the RETAIL Prices 


Macher Watch & Jewelry Co. 
Industrial Jobbers 
Founded on 56 years’ experience 


In the catalogs and in other advertising material distributed by 
respondents as aforesaid there appear descriptions of numerous items 
offered for sale by respondents, and in connection with such items there 
appear certain figures purporting to represent the customary retail 
prices at which such articles are usually sold, such prices being desig- 
nated by the respondents as “Retail” prices. These also appear in 
connection with such purported retail prices the prices at which re- 
pondents offer such articles for sale, which prices are much less than 
the purported retail prices. Among and typical of such representa- 
tions are the following: 

10K yellow gold (ring) with ruby or sapphire. 
Gold encrusted Masonic emblem. Tetail $31.00 
Our Price $13.95 
You save 50 & 10% 

Through the use of the foregoing representations and others of 
similar import not specifically set out herein, the respondents represent 
that they are wholesalers and jobbers, and that by reason thereof 
they are enabled to and do offer merchandise for sale to the purchasing’ 
public at prices which are far below the regular and customary retail 
prices for such merchandise; that the prices at which respondents offer 
their products for sale represent the wholesale or jebbers’ prices of such 
products and represent large discounts and savings to the purchasers; 
that respondents’ said rings are set with genuine rubies and sapphires; 
that respondents’ business has been in operation for over half a 
century. 

Par. 8. The foregoing representations are grossly exaggerated, 
false and misleading. In truth and in fact, the respondents are 
neither wholesalers nor jobbers but are retailers only, their sales 
being confined to members of the consuming public. The prices rep- 
resented by respondents as the customary retail prices of their prod- 
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ucts are in most instances exaggerated and fictitious prices and do 
not represent the prices at which such products are customarily sold 
at retail. The prices at which respondents offer their products for 
sale are in no sense wholesale prices or jobbers’ prices and do not 
represent any discount or saving to the purchaser. In truth and in 
fact, such prices are retail prices and are the prices at which such 
products are customarily offered for sale and sold by respondents in 
the usual and normal course of business. The settings of respondents’ 
said rings are not genuine rubies or sapphires but are artificial or 
synthetic stones having little or no value. Respondents’ business has 
not been in operation for over half a century or for any period ap- 
proximating such time, such business having been started about 1930. 

Par. 4. The word “Wholesale” as used by the respondents, as a 
part of one of their trade names, and the word “Jobbers” as used by 
respondents, in connection with their trade names, constitute within 
themselves, false and misleading representations that respondents are 
wholesalers or jobbers and are prepared to offer merchandise for 
sale at wholesale prices. 

Par. 5. There is a marked preference on the part of a substantial 
portion of the purchasing public for dealing with wholesalers and 
jobbers of merchandise rather than with retail dealers, such pref- 
erence being due to a belief that thereby lower prices and other ad- 
vantages may be obtained. 

Par. 6. The use by the respondents of the aforesaid false and 
misleading representations has the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such representations are 
true and into the purchase of substantial quantities of respondents’ 
products. 

Par. 7. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FInprInes As ro THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 12, 1940, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Caroline R. Macher and Robert J. Macher, individually, and trading 
as Macher Watch and Jewelry Co., and as Wholesale Watch and 
Jewelry Co., charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
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After the issuance of said complaint and the filing of respondents’ 
answer thereto, testimony and other evidence in support of the 
allegations of said complaint were introduced by William T. Chant- 
land, attorney for the Commission, and in opposition to the allega- 
tions of the complaint by Edward E. Reichman and Sidney A. 
Luria, attorneys for the respondent, before Randolph Preston, an 
examiner of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter the proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint, the answer thereto, testimony and other evidence and briefs 
in support of the complaint and in opposition thereto (oral argument 
not having been requested), and the Commission having duly consid- 
ered the matter and being now fully advised in the premises finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarPH 1. The respondents, Caroline R. Macher and Robert J. 
Macher, are now and since 1930 have been engaged in the sale and 
distribution of watches, jewelry, silverware, and other merchandise, 
with their place of business located at 15 Maiden Lane, New York, 
N. Y. Up until April 1939, respondents conducted their business 
under the trade name of Wholesale Watch and Jewelry Co., and since 
April 1939, the business has been conducted under the trade name 
Macher Watch and Jewelry Co. 

Par. 2. In the course and conduct of their business the respondents 
cause and have caused their merchandise, when sold, to be transported 
from their place of business in the State of New York to the pur- 
chasers of such merchandise located in various other States of the 
United States and in the District of Columbia. Respondents maintain 
and at all times mentioned herein have maintained a course of trade 
in their merchandise in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 8. Respondents, in the course and conduct of their business as 
aforesaid, and for the purpose of inducing the purchase of their 
merchandise, have made many statements and representations to pur- 
chasers and prospective purchasers with respect to their business: 
status and with respect to the quality, character, and prices of their 
merchandise. Such statements and representations are distributed 
among prospective purchasers by the means of catalogs, circulars, 
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cards, and other advertising material. Among and typical of such 
representations are the following : 


Wholesale Watch & Jewelry Co. Direct Jobber of American Watches for a 
Half Century. 

Macher Watch & Jewelry Co. Industrial Jobbers. 

Our 56th Year. 

You Save 50 and 10% from the retail value. 

The buy of a lifetime at 50% discount. 

Recognized as industrial jobbers. We can sell nationally advertised merchan- 
dise at our jobbing prices. 

New featured Mayfair watches presented for the first time. 40% to 50% 
discount from retail prices. 

30% to 50% discount from the manufacturers’ established and advertised 
retail prices on nationally known watches. 

Par. 4. Through the use of these representations and others of a 
similar nature the respondents represent and have represented that 
they are wholesalers and jobbers, and that the prices at which their 
merchandise is offered for sale are wholesalers’ and jobbers’ prices 
and represent large discounts from the customary retail prices of 
such merchandise. The respondents further represent that their 
business is over half a century old. 

Par. 5. The Commission finds that these representations are grossly 
exaggerated, false, and misleading. The respondents are in fact 
neither wholesalers nor jobbers but are retailers, their sales being con- 
fined to members of the consuming public. The prices of respond- 
ents’ merchandise are not wholesalers’ or jobbers’ prices but are re- 
tail prices, being approximately the prices at which such merchan- 
dise is customarily offered for sale at retail. Respondents’ prices 
do not represent any substantial discount or saving to the purchaser. 
Respondents have not been in their present business for over half a 
century. In fact, their said business -was not started until the year 
1930. 

Par. 6. The Commission further finds that in connection with cer- 
tain rings offered for sale by the respondents, the following repre- 
sentation was made: “10K. yellow gold, with ruby or sapphire.” By 
this means the respondents represented that the rings in question were 
set with genuine rubies and sapphires. The Commission finds that 
the settings of said rings were not in fact rubies or sapphires but 
were merely artificial or synthetic stones which resembled rubies and 
sapphires. 

Par. 7. The Commission further finds that the words “wholesale” 
and “jobbers” as used by the respondents as a part of and in connec- 
tion with respondents’ trade names constitute within themselves false 
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and misleading representations that respondents are wholesalers or 
jobbers. The Commission finds also that there is a preference on the 
part of a portion of the purchasing public for dealing with whole- 
salers of merchandise rather than with retail dealers, such preference 
being due either to the fact that they are obtaining wholesale prices 
or prices less than the customary and usual retail prices, or to their 
belief that they are obtaining such prices. 

Par. 8. The Commission finds that the use by the respondents of 
the false and misleading representations herein set forth has the 
tendency and capacity to, and does, mislead and deceive a substantial 
portion of the purchasing public with respect to respondents’ business 
status and with respect to the prices, quality, and character of re- 
spondents’ merchandise. As a result, the purchasing public has been 
induced to purchase, and has purchased, substantial quantities of 
respondents’ merchandise. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony and other evidence taken before Randolph 
Preston, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, briefs filed herein by William T. Chantland, counsel 
for the Commission, and Edward E. Reichman, counsel for the re- 
spondents (oral argument not having been requested), and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondents have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondents Caroline R. Macher and Robert 
J. Macher, individually and trading as Macher Watch and Jewelry 
Co. and as Wholesale Watch and Jewelry Co., or trading under 
any other name or names, their representatives, agents, and employ- 
ees, directly or by implication, or through any corporate or other 
device, in connection with the offering for sale, sale and distribution 
of watches, jewelry, silverware, or any other merchandise in com- 
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merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Using the word “Wholesale” or “Jobbers” or any other word of 
similar import, as a part of or in connection with respondents’ trade 
name or names, or otherwise representing that respondents are 
wholesalers or jobbers. 

2. Representing that the prices at which respondents offer their 
merchandise for sale are wholesale or jobbers’ prices, or that respond- 
ents’ prices represent any substantial discount from the customary 
retail prices of such merchandise. 

3. Representing that respondents’ business is “over half a century” 
old, or that said business was started at any time prior to 1930. 

4. Representing that respondents’ rings or other articles of jewelry 
are set with rubies, sapphires or other precious stones, when in fact 
such settings are only artificial or synthetic stones. 

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


M. N. ARNOLD SHOE CO. Tit 


Complaint 


In THE MATTER oF 


THE STETSON SHOE COMPANY, INC., TRADING AS M. N. 
ARNOLD SHOE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4050. Complaint, Mar. 6, 1940—Decision, Feb. 27, 1941 


Where a corporation engaged in manufacture of shoes and in interstate sale 
and distribution thereof— 

Falsely represented that certain of its shoes were made from the hide of an 
alligator, through use, in catalogs and price lists, of legend “Alligator 
Calf,” for shoes of which there is marked preference on part of substantial 
portion of purchasing public over those made from other leather, when in 
fact products in question were not thus made, but were composed of other 
leather so embossed as to simulate that of alligator ; 

With effect of misleading and deceiving a substantial portion of purchasing 
public into the erroneous and mistaken belief that its said products were 
made of certain designated kinds of materials when such was not the 
fact, and thereby of inducing such public to purchase substantial quantity 


of its said products: 
Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and 


deceptive acts and practices in commerce. 


Mr. B. G. Wilson for the Commission. 
Harrington, Hualey & Smith, of Youngstown, Ohio, for 
respondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by the virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Stetson Shoe 
Co., Inc., a corporation trading as M. N. Arnold Shoe Co., herein- 
after referred to as respondent, has violated the provisions of the 
said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent, The Stetson: Shoe Co., Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Massachusetts with its office and principal 
place of business at South Weymouth, Mass. The respondent trades 
under the style and name of M. N. Arnold Shoe Co. The respondent 
is now and has been for more than 1 year last past engaged in the 
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manufacture, sale, and distribution of shoes. Respondent causes and 
has caused its said products, when sold, to be shipped or transported 
from its place of business in the State of Massachusetts to the pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains and at all 
times mentioned herein has maintained a course of trade in said shoes 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of its said products, the respondent 
has made false and misleading representations with respect to the 
materials of which certain of its shoes are made, such representations 
being made by means of catalogs and price lists distributed among 
prospective purchasers and by other means. 

Among and typical of such false representations is the legend “A1]- 
ligator Calf” which the respondent uses to designate and describe 
certain of its shoes. Through the use of such legend the respondent 
represents that such shoes are made from the hide of an alligator. 
In truth and in fact such shoes are not made from the hide of an 
alligator but are made from a leather material other than the hide 
of an alligator which has been embossed in such manner that it 
simulates alligator leather. 

Par. 3. There is a marked preference on the part of a substantial 
portion of the purchasing public for shoes made from the hide of an 
alligator over shoes made from other leather materials. 

Par. 4. The use by the respondent of the acts and practices herein 
set forth has had, and now has, the capacity and tendency to, and 
does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that respondent’s prod- 
ucts are made of certain designated kinds of materials, when such 
is not the fact. As a result of such erroneous and mistaken belief, 
the purchasing public has been induced to, and has, purchased a 
substantial quantity of respondent’s products. 

Par. 5. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Rerort, Frnpincs As To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 6th day of March 1940, issued 
and subsequently served its complaint in this proceeding upon said 
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respondent, The Stetson Shoe Co., Inc., a corporation, trading as 
M. N. Arnold Shoe Co., charging it with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions 
of the said act. On March 26, 1940, the respondent filed its answer 
in this proceeding. Thereafter, a stipulation was entered into 
whereby it was stipulated and agreed that a statement of facts signed 
and executed by Harrington, Huxley & Smith, counsel for the re- 
spondent, and W. T. Kelley, chief counsel for the Federal Trade 
Commission, subject to the approval of the Commission, may be 
taken as the facts in this proceeding and in lieu of testimony in 
support of the charges stated in the complaint, or in opposition 
thereto, and that the said Commission may proceed upon said state- 
ment of facts to make its report, stating its findings as to the facts 
and its conclusion based thereon and enter its order disposing of 
the proceeding without the presentation of argument or the filing 
of briefs. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on said complaint, answer, and 
stipulation, said stipulation having been approved, accepted, and 
filed, and the Commission having duly considered the same and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH. 1. Respondent, The Stetson Shoe Co., Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of the 
laws of the State of Massachusetts with its office and principal place 
of business at South Weymouth, Mass. The respondent trades under 
the style and name of M. N. Arnold Shoe Co. The respondent is now 
and has been for more than 1 year last past engaged in the manu- 
facture, sale, and distribution of shoes. Respondent causes and has 
caused its said products, when sold, to be shipped or transported from 
its place of business in the State of Massachusetts to the purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. Respondent maintains and at all times men- 
tioned herein has maintained a course of trade in said shoes in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 2. In the course and conduct of its business and for the purpose 
of inducing the purchase of its said products, the respondent has made 


174 FEDERAL TRADE COMMISSION DECISIONS 
Order 32 EL: 


false and misleading representations with respect to the materials of 
which certain of its shoes are made, such representations being made 
by means of catalogs and price lists distributed among prospective 
purchasers and by other means. 

Among and typical of such false representations is the legend “Alli- 
gator Calf” which the respondent uses to designate and describe certain 
of its shoes. Through the use of such legend the respondent repre- 
sents that such shoes are made from the hide of an alligator. In truth 
and in fact such shoes are not made from the hide of an alligator but 
are made from a leather material other than the hide of an alligator 
which has been embossed in such manner that it simulates alligator 
leather. 

Par. 8. There is a marked preference on the part of a substantial 
portion of the purchasing public for shoes made from the hide of an 
alligator over shoes made from other leather materials. 

Par. 4. The use by respondent of the acts and practices herein set 
forth has had, and now has, the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that respondent’s products are 
made of certain designated kinds of materials, when such is not the 
fact. Asa result of such erroneous and mistaken belief, the purchas- 
ing public has been induced to purchase, and has purchased, a sub- 
stantial quantity of respondent’s products. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, and a stipulation as to the facts entered into between Harrington, 
Huxley & Smith, counsel for the respondent herein and W. T. Kelley, 
chief counsel for the Commission, which provides, among other things, 
that without further evidence or other intervening procedure the 
Commission may issue and serve upon the respondent herein findings 
as to the facts and conclusion based thereon and an order disposing of 
the proceeding, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 


M. N. ARNOLD SHOE CO. 775 


771 Order 


[t is ordered, That the respondent, The Stetson Shoe Company, Inc., 
a corporation, trading as M. N. Arnold Shoe Co., or trading under any 
other name, its officers, representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale, and distribution of its shoes in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Using the word “alligator,” or any other word of similar import 
or meaning, to designate or describe shoes not made from the hide of 
an alligator, or otherwise representing that shoes made from other 
leathers or materials, are made from alligator hide: Provided, however, 
That said word “alligator” may be used to describe the finish of shoes 
which are made from other materials and which are finished or em- 
bossed to resemble alligator leather, when said word is immediately 
accompanied by another word or words clearly indicating that said 
designation refers only to the pattern embossed on such materials. 

2. Representing that the materials or leathers of which respondent’s 
shoes are made are other than the actual materials or leathers used in 
such shoes. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THe MATTER OF 


THE RU-EX COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4387. Complaint, Nov. 25, 1940—Decision, Feb. 27, 1941 


Where a corporation engaged in interstate sale and distribution of its “Ru-Ex” 
medicinal preparation; in advertisements disseminated through the mails, 
in newspapers, circulars, and other advertising literature, and by various 
other means— 

(a) Represented, directly and by implication, that its said product was entirely 
safe and harmless and might be used without danger to health of user, 
through statements captioned “LEMON JUICE RECIPE CHECKS RHEUMATIC PAIN 
QUICKLY” and inviting sufferers “from rheumatic, arthritis or neuritis pain” 
to “try this simple inexpensive home recipe” (of Ru-Ex with lemons and 
water) “that thousands are using,” and through use of other statements 
of similar import; 

Facts being such preparation was not in all cases safe or harmless, due to potas- 
sium iodide content in quantity sufficient to cause, in some instances, in- 
jury to health if used under conditions prescribed in said advertisements 
or under such conditions as are customary or usual, and including use by 
those with goiter or tuberculosis in either active or arrested stage; and 

(0) Failed to reveal facts material in light of representations contained in said 
advertisements, and that use of such preparation, under conditions prescribed 
in said advertisements or under such conditions as are customary or usual, 
might result in injury to health, in that they contained neither caution 
against its use by persons having such ailments, nor to effect that it should 
be used only as directed on label; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that such false representations were true, 
and into purchase of substantial quantities of its said preparation: 

Held, That such acts and practices, under circumstances set forth, were all to 
the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. Maurice C. Pearce for the Commission. 
Frank FE’. & Arthur Gettleman, of Chicago, Il., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that The Ru-Ex Co., a 
corporation, hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
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hereby issues its complaint, stating its charges in that respect as 
follows: 

Paragrapu 1. Respondent, The Ru-Ex Co., is a corporation duly 
chartered, organized, and existing under and by virtue of the laws 
of Minnesota, with its principal office and place of business located at 
500 Foot-Schulze Building, in the city of St. Paul, State of Minne- 
sota. Respondent is now and since April 1, 1940, has been engaged in 
the sale and distribution of a certain medicinal preparation designated 
as “Ru-Ex.” 

In the course and conduct of its business, respondent causes said 
medicinal preparation, when sold, to be transported from its place 
of business in the State of Minnesota to the purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. Respondent maintains, and at all times herein mentioned 
has maintained, a course of trade in its said medicinal preparation in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements con- 
cerning its said product by the United States mails and by various 
other means in commerce, as commerce is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination of 
false advertisements concerning its said product by various means for 
the purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of its said product in commerce, as commerce 
is defined in the Federal Trade Commission Act. Among and typical 
of the false, misleading, and deceptive statements and representations 
contained in said false advertisements disseminated and caused to be 
disseminated, as hereinabove set forth, by the United States mails, 
by advertisements in newspapers, and by circulars and other adver- 
tising literature, are the following: 


LEMON JUICE RECIPE CHECKS RHEUMATIC PAIN QUICKLY 


If you suffer from rheumatic, arthritis or neuritis pain, try this simple in- 
expensive home recipe that thousands are using. Get a package of old reliable 
Ru-Ex Compound today. Mix it with a quart of water, add the juice of 4 
lemons. It’s easy. No trouble at all and pleasant. You need only 2 tablespoon- 
fuls two times a day. Often within 48 hours—sometimes overnight—splendid 
results are obtained. If the pains do not quickly leave and if you do not feel 
better, Ru-Ex will cost you nothing to try as it is sold under an absolute 
money-back guarantee. We recommend RU-HX Compound. 
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Par. 3. Through the use of the statements and representations 
hereinabove set forth, and others of similar import not specifically 
set out herein, respondent represents, directly or by implication, that 
its said preparation is entirely safe and harmless and may be used 
without danger of ill effects upon the health of the user. 

Par. 4. The foregoing representations are grossly exaggerated, 
false, and misleading. In truth and in fact, respondent’s preparation 
is not in all cases safe or harmless, as it contains the drug potassium 
iodide in a quantity sufficient to cause, in some instances, injury to 
health if said preparation is used under the conditions prescribed in 
said advertisements or under such conditions as are customary or 
usual. 

The use of said preparation, as aforesaid, may be harmful to those 
having goiter or tuberculosis in either the active or arrested stage. 
In cases of goiter the tendency of potassium iodide is to convert a 
benign adenoma to a toxic adenoma. In cases of arrested tubercu- 
losis the tendency of potassium iodide is to dissolve the fibrous tis- 
sues about the healed lesions and thereby to reactivate the tubercular 
process. In cases of active tuberculosis potassium iodide tends to 
prevent or retard the healing process. 

Par. 5. The advertisements disseminated by the respondent, as 
aforesaid, contain neither a statement to the effect that said prepara- 
tion should not be used by persons having tuberculosis or goiter, nor 
a cautionary statement to the effect that said preparation should be 
used only as directed on the label thereof. Consequently, such adver- 
tisements constitute false advertisements in that they fail to reveal 
facts material in the light of the representations contained therein, 
and fail to reveal that the use of said preparation under the conditions 
prescribed in said advertisements or under such conditions as are 
customary or usual, may result in injury to health. ; 

Par. 6. The use by the respondent of the foregoing false advertise- 
ments disseminated as aforesaid, has had, and now has, the tendency 
and capacity to, and does, mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that such 
false statements and representations are true and into the purchase 
of substantial quantities of respondent’s preparation. 


Report, FINnpINGs As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 25, 1940, issued and 
thereafter served its complaint in this proceeding upon respondent, 
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The Ru-Ex Co., a corporation, charging it with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said act. After the issuance of said complaint and 
the filing of respondent’s answer, the Commission by order entered 
herein, granted respondent’s motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the 
material allegations of fact set forth in said complaint and waiving 
all intervening procedure and further hearing as to said facts, which 
substitute answer was duly filed in the office of the Commission. 
Thereafter this proceeding came on for final hearing before the 
Commission on the said complaint and substitute answer and the 
Commission having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, The Ru-Ex Co., is a corporation duly 
chartered, organized, and existing under and by virtue of the laws 
of Minnesota, with its principal office and place of business located 
at 500 Foot-Schulze Building, in the city of St. Paul, State of Min- 
nesota. Respondent is now and since April 1, 1940, has been engaged 
in the sale and distribution of a certain medicinal preparation 
designated as “Ru-Ex.” 

In the course and conduct of its business, respondent causes said 
medicinal preparation, when sold, to be transported from its place 
of business in the State of Minnesota to the purchasers thereof 
located in various other States of the United States and in the Dis- 
trict of Columbia. Respondent maintains, and at all times herein 
mentioned has maintained, a course of trade in its medicinal prepara- 
tion in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, the respondent 
has disseminated and is now disseminating, and hag caused and is 
now causing the dissemination of false advertisements concerning 
its product by the United States mails and by various other means 
in commerce, as commerce is defined in the Federal Trade Commis- 
sion Act; and respondent has also disseminated and is now dissemi- 
nating, and has caused and is now causing the dissemination of 
false advertisements concerning its product by various means for 
the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of its product in commerce, as commerce 
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is defined in the Federal Trade Commission Act. Among and typical 
of the false, misleading, and deceptive statements and representations 
contained in said false advertisements disseminated and caused to 
be disseminated, as hereinabove set forth, by the United States mails, 
by advertisements in newspapers, and by circulars and other adver- 
tising literature, are the following: 


LEMON JUICH RECIPE CHECKS RHEUMATIC PAIN QUICKLY 


If you suffer from rheumatic, arthritis or neuritis pain, try this simple 
inexpensive home recipe that thousands are using. Get a package of old 
reliable Ru-Ex Compound today. Mix it with a quart of water, add the juice 
of 4 lemons. It’s easy. No trouble at all and pleasant. You need only 
2 tablespoonfuls two times a day. Often within 48 hours—sometimes over- 
night—splendid results are obtained. If the pains do not quickly leave and 
if you do not feel better, Ru-Ex will cost you nothing to try as it is sold under 
an absolute money-back guarantee. We recommend Rvu-Ex Compound. 


Par. 3. Through the use of the statements and representations 
hereinabove set forth, and others of similar import not specifically 
set out herein, respondent represents, directly or by implication, that 
its said preparation is entirely safe and harmless and may be used 
without danger of ill effects upon the health of the user. 

Par. 4. The foregoing representations are grossly exaggerated, 
false and misleading. In truth and in fact, respondent’s prepara- 
tion is not in all cases safe or harmless, as it contains the drug 
potassium iodide in a quantity sufficient to cause, in some instances, 
injury to health if said preparation is used under the conditions 
prescribed in said advertisements or under such conditions as are 
customary or usual. 

The use of said preparation, as aforesaid, may be harmful to those 
having goiter or tuberculosis in either the active or arrested stage. 
In cases of goiter the tendency of potassium iodide is to convert a 
benign adenoma to a toxic adenoma. In cases of arrested tubercu- 
losis the tendency of potassium iodide is to dissolve the fibrous tis- 
sues about the healed lesions and thereby to reactivate the tubercular 
process. In cases of active tuberculosis potassium iodide tends to 
prevent or retard the healing process. 

Par. 5. The advertisements disseminated by the respondent as 
aforesaid, contain neither a statement to the effect that said prepara- 
tion should not be used by persons having tuberculosis or goiter, 
nor a cautionary statement to the effect that said preparation should 
be used only as directed on the label thereof. Consequently, such 
advertisements constitute false advertisements in that they fail to 
reveal facts material in the light of the representations contained 
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therein, and fail to reveal that the use of said preparation under 
the conditions prescribed in said advertisements or under such condi- 
tions as are customary or usual, may result in injury to health. 

Par. 6. The use by the respondent of the foregoing false advertise- 
ments, disseminated as aforesaid, has had, and now has, the tendency 
and capacity to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such false statements and representations are true and into the pur- 
chase of substantial quantities of respondent’s preparation. 


CONCLUSION 


The acts and practices of respondent, as herein found, are all to 
the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondent, in which answer respondent admits all of the material 
allegations of fact set forth in said complaint and states that it 
waives all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent The Ru-Ex Co., a corporation, 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale or distribution of its medicinal preparation designated as 
“Ru-Ex,” or any preparation of substantially similar composition 
or possessing substantially similar properties, whether sold under 
the same name or any other name, do forthwith cease and desist from 
directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails or (b) by any means in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, which advertisement represents, directly or through infer- 
ence, that said preparation is in all cases safe or harmless; or which 
advertisement fails to reveal that said preparation should not be 
used. by those having tuberculosis or goitre: Provided, however, That 
such advertisement need contain only a statement that said prepara- 
tion should be used only as directed on the label thereof, when such 
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label contains a warning to the effect that the preparation should 
not be used by those having tuberculosis or goitre. 

2. Disseminating or causing to be disseminated any advertisement, 
by any means, for the purpose of inducing or which is likely to 
induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of said 
preparation, which advertisement contains any of the representations 
prohibited in paragraph 1 hereof, or which fails to reveal that said 
preparation should not be used by those having tuberculosis or 
goitre: Provided, however, That such advertisement need contain 
only a statement that said preparation should be used only as 
directed on the label thereof, when such label contains a warning 
to the effect that the preparation should not be used by those having 
tuberculosis or goitre. 

It is further ordered, That the respondent shall within 10 days 
after service upon it of this order file with the Commission an interim 
report in writing stating whether it intends to comply with this 
order and, if so, the manner and form in which it intends to comply; 
and that within 60 days after service upon it of this order, said 
respondent shall file with the Commission a report in writing set- 
ting forth in detail the manner and form in which it has complied 
with this order, 
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WORTHMORE SALES PROMOTION SERVICE, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 4430. Complaint, Dec. 20, 1940—Decision, Feb. 27, 1941 


Where a corporation engaged in manufacture of its Rap-A-Pak device or 
novelty holder for cigarette packages, and in competitive interstate sale and 
distribution thereof— 

Falsely represented in advertisements in various magazines and other periodicals 
of interstate circulation and through circulars and letters sent to pros- 
pective or potential representatives, that “A man should make $75 to $100 
commission weekly” and “Harn $75 to $100 commission weekly” selling its 
device, when in fact it was impossible for such persons thus to earn in 
usual or normal course of business any amount approximating either of 
such figures, and average earnings of its said representatives were but a 
small percentage of those so represented ; 

With effect of misleading and deceiving a substantial number of prospective 
agents and salesmen into mistaken and erroneous belief that earnings to 
be achieved through sale of its device were far in excess of those possible 
in fact, and with result that substantial number of such persons were 
induced to accept employment from him rather than his competitors, many 
of whom do not falsely represent amounts which representatives thereof 
may thus earn: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Mr. Randolph W. Branch for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Worthmore Sales 
Promotion Service, Inc., a corporation, hereinafter referred to as 
respondent, has violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be | 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacrapH 1. Respondent is a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of Illinois 
and has its principal office and place of business at 221 East Twentieth 
Street, Chicago, Ill. Respondent for more than 1 year last past has 
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been engaged in the manufacture and sale of a device called “Rap-A- 
Pak,” which is a novelty holder for cigarette packages. 

In the course and conduct of its business respondent causes said 
device, when sold, to be transported from its place of business in the 
State of Illinois to purchasers thereof located in various other States 
of the United States and in the District of Columbia. Respondent 
maintains and at all times mentioned herein has maintained a course 
of trade in said device in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 2. Respondent is now, and at all times mentioned herein has 
been, in substantial competition with other corporations and with 
individuals and firms engaged in the sale and distribution, in com- 
merce among and between the various States of the United States 
and in the District of Columbia, of articles of merchandise intended 
for the same purpose as that for which respondent’s product is 
intended. 

Par. 3. For the purpose of inducing persons to agree to represent 
respondent in the sale of its product throughout the various States, 
and thus to further the sale of its product, the respondent advertises 
in various magazines and other periodicals having an interstate circu- 
lation, and respondent has also forwarded to prospective or potential 
representatives of the respondent throughout the various States of 
the United States and in the District of Columbia circulars and let- 
ters. Among and typical of the statements and representations 
contained in the aforesaid advertisements, circulars, and letters are 
the following: 

A man should make $75 to $100 commission weekly. 

Earn $75 to $100 commission weekly. 

Through the use of the foregoing statements and representations 
and others of similar import not specifically set out herein, the re- 
spondent represents and has represented that agents and salesmen 
selling respondent’s device customarily earn from $75 to $100 per week 
in the usual and normal course of business. 

Par. 4. The foregoing representations are grossly exaggerated, 
false, and misleading. In truth and in fact, it is impossible for agents 
and salesmen selling respondent’s device to earn in the usual and 
normal course of business $75 to $100 per week or any amount ap- 
proximating either of such figures. The average earnings of the 
agents and salesmen representing the respondent in the sale of its 
device have been and are but a small percentage of the aforesaid 
earnings represented by the respondent. 
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Par. 5. The aforesaid acts and practices of the respondent have 
the tendency and capacity to and do mislead and deceive a substantial 
number of prospective agents and salesmen into the mistaken and 
erroneous belief that the earnings to be achieved through the sale of 
respondent’s device are far in excess of the earnings which are in fact 
possible for such agents and salesmen to achieve. As a result of such 
erroneous and mistaken belief, a substantial number of agents and 
salesmen have been induced to accept employment from respondent 
rather than from respondent’s competitors, many of whom do not 
falsely represent the amounts to be earned from the sale of their 
products. In consequence substantial injury has been done and is 
being done by respondent to competition in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 6. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and of 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commission 
Act. 


Report, Frnpinegs as TO THE Facts, aNnpD ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 20, 1940, issued and 
subsequently served its complaint in this proceeding upon respondent, 
Worthmore Sales Promotion Service, Inc., charging it with the use 
of unfair methods of competition in commerce and unfair and de- 
ceptive acts and practices in commerce in violation of the provisions 
of said act. On January 23, 1941, the respondent filed its answer, in 
which answer it admitted all the material allegations of fact set forth 
in said complaint and waived all intervening procedure and further 
hearing as to said facts. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint and 
answer thereto, and the Commission, having duly considered the 
matter, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent is a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of Illinois 
and has its principal office and place of business at 221 East Twentieth 
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Street, Chicago, Ill. Respondent for more than 1 year last past has 
been engaged in the manufacture and sale of a device called “Rap-A- 
Pak,” which is a novelty holder for cigarette packages. 

In the course and conduct of its business respondent causes said 
device, when sold, to be transported from its place of business in the 
State of Illinois to purchasers thereof located in various other States 
of the United States and in the District of Columbia. Respondent 
maintains and at all times mentioned herein has maintained a course 
of trade in said device in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 2. Respondent is now, and at all times mentioned herein has 
been, in substantial competition with other corporations and with 
individuals and firms engaged in the sale and distribution, in com- 
merce among and between the various States of the United States and 
in the District of Columbia, of articles of merchandise intended for 
the same purpose as that for which respondent’s product is intended. 

Par. 3. For the purpose of inducing persons to agree to represent 
respondent in the sale of its product throughout the various States, 
and thus to further the sale of its product, the respondent advertises 
in various magazines and other periodicals having an interstate cir- 
culation, and respondent has also forwarded to prospective or po- 
tential representatives of the respondent throughout the various 
States of the United States and in the District of Columbia circulars 
and letters. Among and typical of the statements and representa- 
tions contained in the aforesaid advertisements, circulars and letters 
are the following: 

A man should make $75 to $100 commission weekly. 

Earn $75 to $100 commission weekly. 

Through the use of the foregoing statements and representations 
and others of similar import not specifically set-out herein, the re- 
spondent represents and has represented that agents and salesmen 
selling respondent’s device customarily earn from $75 to $100 per 
week in the usual and normal course of business. 

Par. 4. The foregoing representations are grossly exaggerated, 
false, and misleading. In truth and in fact, it is impossible for 
agents and salesmen selling respondent’s device to earn in the usual 
and normal course of business $75 to $100 per week or any amount 
approximating either of such figures. The average earnings of the 
agents and salesmen representing the respondent in the sale of its 
device have been and are but a small percentage of the aforesaid 
earnings represented by the respondent. 
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Par. 5. The aforesaid acts and practices of the respondent have the 
tendency and capacity to and do mislead and deceive a substantial 
number of prospective agents and salesmen into the mistaken and 
erroneous belief that the earnings to be achieved through the sale 
of respondent’s device are far in excess of the earnings which are 
in fact possible for such agents and salesmen to achieve. As a result 
of such erroneous and mistaken belief, a substantial number of agents 
and salesmen have been induced to accept employment from respond- 
ent rather than from respondent’s competitors, many of whom do 
not falsely represent the amounts to be earned from the sale of their 
products. . qi 

CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that it 
waives all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Worthmore Sales Promotion 
Service, Inc., a corporation, its officers, representatives, agents, and 
employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale, and distribution of cigar- 
ette package holders or other merchandise in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

Representing as earnings or profits of agents, salesmen, or dis- 
tributors selling respondent’s products any amount in excess of the 
average net earnings or profits regularly and customarily made by 
respondent’s agents, salesmen, or distributors in the normal and usual 
course of business. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE Marrer oF 


RABHOR CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3619. Complaint, Oct. 3, 1938—Decision, Feb. 28, 1941 


Where a corporation engaged in manufacture of men’s robes, jackets, lounge 
suits, and other wearing apparel, and in competitive interstate sale and 
distribution thereof; in advertisements which it furnished retailers for in- 

* sertion in newspapers and other publications of interstate circulation, and 
through circulars with colored depictions of certain of its products which it 
furnished retailers for distribution to purchasers and prospective purchasers 
and on tags affixed to certain products— ; 

(a) Represented, directly and by inference, that its garments were made en- 
tirely of silk, product of the cocoon of the silkworm, through use of words 
“silk” and “satin,’ and through such typical statements as “* * * silk 
lined jacket” (or robe), “Silk warp brocade. Satin lined,” and “* * * 
made from Suskana silk. ‘Pure silk lined”; 

Notwithstanding fact that garments were not made entirely of the esteemed and 
preferred product of cocoon of silkworm, as long understood by consuming 
and purchasing public from words “silk” and “satin,” but were composed 
of various combinations and mixtures of cotton, rayon, silk, and other fibers, 
and, as to certain of products in question, were made from material com- 
posed of 70 percent cotton and 30 percent silk ; and 

(0) Failed to disclose such content of rayon, which, with appearance and feel 
of silk, is by the purchasing public practically indistinguishable therefrom, 
with result of concealing fact that garments concerned were made in whole 
or in part of chemical fiber or fabric aforesaid ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that all said representations were true, and 
of placing in the hands of uninformed and unscrupulous retailers means and 
instrumentality whereby they might, and did, mislead and deceive such 
public into erroneous belief that said garments were made wholly of silk, 
and of thereby diverting trade unfairly to it from competitors who truth- 
fully advertised their respective merchandise: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce. 


Before Mr. Edward EF’. Reardon, trial examiner. 
Mr. James L. Fort and Mr. Robert Mathis, Jr., for the Commission. 
Mr. Erwin Feldman, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
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Trade Commission, having reason to believe that Rabhor Corpora- 
tion, a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint stating its charges in that respect. 
as follows: 

Paracrapy 1. Respondent, Rabhor Corporation, is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of 
business located at 1450 Broadway, in the city of New York, State of 
New York. 

Respondent is now, and for several years last past has been, en- 
gaged in the business of manufacturing men’s robes, jackets, lounge 
suits, and other wearing apparel for men, and in the sale and distribu- 
tion thereof. 

Respondent causes said merchandise when sold to be transported 
from its place of business in the State of New York to purchasers 
thereof located in other States of the United States and in the District 
of Columbia. 

Respondent maintains, and at all times herein mentioned has main- 
tained, a course of trade in said merchandise sold and distributed 
by it in commerce between and among the various States of the 
United States and in the District of Columbia. 

Respondent is now, and at all time herein mentioned has been, in 
substantial competition with other corporations and with individuals, 
firms, and partnerships engaged in the sale and distribution of men’s 
robes, jackets, lounge suits, and other wearing apparel for men, in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, respond- 
ent, in soliciting the sale of, and selling, its merchandise in such com- 
merce, caused, and now causes, advertising matter to be inserted in 
newspapers and other publications having a circulation between and 
among the several States of the United States. In certain of said 
advertisements respondent has made various statements purporting 
to be descriptive of the nature, quality, and character of its merchan- 
dise, among which are the following: 

Suskana Silk Lined Jacket. 

Suskana Silk Lined Robe. 

Silk Warp Brocade, Satin Lined. 

Distinguished tailoring combines with the silk warp brocade fabric to make 
this a robe he’ll never forget. Satin lined. 
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Certain garments are also labeled : 
This garment made from Suskana Silk. Pure silk lined. 


Respondent sells its various garments under the trade name “Sus- 
kana” and other trade names. 

Respondent also furnished to dealers purchasing its garments adver- 
tising copy containing statements similar to those above quoted, for 
use in local newspapers. 

All of such statements, together with similar statements appearing 
in respondent’s advertising literature and on the labels of its gar- 
ments, purport to be descriptive of its merchandise and of the material 
out of which it is made. In all of its advertising literature and 
through labels and other means, respondent, directly or by inference, 
through the statements and representations herein set out, and other 
statements of similar import and effect, represents that its garments are 
made of silk, the product of the cocoon of the silkworm. 

Par. 3. The representations made by respondent with respect to the 
materials out of which its garments are made are false, misleading, 
and untrue. In truth and in fact the said garments are not made of 
silk, the product of the cocoon of the silkworm. 

The true facts are that said garments are made of cotton, rayon, and 
silk. None of the garments contain a predominance of silk by weight. 

The representations above set forth were, and are, false and mis- 
leading in that said garments so represented, designated, and referred 
to were not described as being in whole or in part rayon or cotton, 
as the case may be, and in that the word “rayon” was not used in said 
advertising in immediate connection and conjunction with said descrip- 
tive words and such representation. Where the word “rayon” ap- 
peared in respondent’s advertising it indicated the presence of this 
fabric in other garments but not in the garments advertised as herein 
set forth. Such representations, together with the failure to so de- 
scribe the materials of which said garments were made, had and have 
the tendency, capacity, and effect of concealing the fact that such 
garments were and are made, in whole or in part, of rayon or cotton, 
as the case may be, when it was, and is, the duty of the respondent 
in any circumstances to make disclosure of the fact that such garments 
were and are composed, in whole or in part, of rayon by the use of 
the word “rayon” in immediate connection with said descriptive words 
and in such a way and manner as to apprise and inform the purchasing 
and consuming public that such garments were and are composed, in 
whole or in part, of rayon, as the case may be. 

Par. 4. The word “silk” for many years last past has had, and still 
has, in the minds of the purchasing and consuming public generally, 
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a definite and specific meaning, to wit, the product of the cocoon 
of the silkworm. Silk products for many years have held and still 
hold great public esteem and confidence for their preeminent qualities. 
Silk fiber has long been woven into a variety of fabrics and a variety 
of distinctive terms have been applied to the fabrics resulting from 
different types of treatment and weaving of silk fiber. The words 
“satin” and “crepe” or words of similar import or meaning, when used 
alone or unaccompanied by the name of a specific fabric or fiber in 
connection with the designation or description of men’s robes, jackets, 
or other wearing apparel for men, have been for a long time, and still 
are, associated in the minds of the public with the materials made of 
the product of the cocoon of the silkworm and such words, when used 
as aforesaid, are considered as being descriptive of silk fabrics. 

The word “rayon” is the name of a chemical fiber or fabric that 
simulates silk in that it has the appearance and feel of silk and is, 
by the purchasing public, practically indistinguishable from silk. 

Par. 5. There are among respondent’s competitors many who sell 
and distribute men’s robes, jackets, lounge suits, and other wearing 
apparel for men, who do not in any way misrepresent the material out 
of which their garments are made. 

Par. 6. Each and all of the aforesaid false and misleading state- 
ments and representations made by the respondent in describing its 
robes, jackets, lounge suits, and other wearing apparel for men, as 
hereinabove set out, and the failure to truthfully describe the materials 
of which said garments were made as aforesaid, have a tendency and 
capacity to, and do, mislead and deceive a substantial portion of the 
purchsing public into the erroneous belief that a!l of said representa- 
tions are true. The use of said representations and statements also 
place in the hands of the retail dealers a means and instrumentality 
whereby they mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous belief that saic. garments are made 
wholly of silk, with the result that trade has been diverted unfairly 
to respondent from competitors who truthfully advertise their re- 
spective merchandise. As a consequence thereof, injury has been done 
and is now being done by respondent to competition in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 7. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice of the public and to respondent’s com- 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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Rerort, FrInpInGs as TO THH Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 3, 1938, issued, and subse- 
quently served, its complaint in this proceeding upon respondent, 
Rabhor Corporation, a corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of re- 
spondent’s answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by James L. 
Fort, attorney for the Commission, respondent being represented by 
Erwin Feldman, Esq. (no testimony being offered in opposition to the 
complaint), before Edward E. Reardon, an examiner of the Commis- 
sion theretofore duly designated by it, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, testimony 
and other evidence, brief in support of the complaint (respondent not 
having filed brief), and oral arguments of Robert Mathis, Jr., at- 
torney for the Commission, and Erwin Feldman, Esq., attorney for 
respondent; and the Commission having duly considered the matter, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Rabhor Corporation, is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York with its office and principal place of 
business located at 1450 Broadway in the city and State of New York. 
Respondent is now and for several years last past has been engaged in 
the business of manufacturing men’s robes, jackets, lounge suits, and 
other wearing apparel for men, and in the sale and distribution thereof. 

Respondent causes said merchandise when sold to be transported 
from its place of business in the State of New York to various pur- 
chasers thereof located in other States of the United States and in the 
District of Columbia. Respondent maintains, and at all times herein 
mentioned has maintained, a course of trade in said merchandise sold 
and distributed by it in commerce among and between the various 
States of the United States and in the District of Columbia. 

Respondent is now, and at all times mentioned herein has been, in 
substantial competition with other corporations, and with individuals, 
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firms, and partnerships engaged in the sale and distribution of men’s 
robes, jackets, lounge suits, and other wearing apparel for men in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, respond- 
ent in soliciting the sale of and selling its merchandise in commerce 
has caused and now causes various advertising matter to be furnished 
to retail dealers for insertion in newspapers and other publications 
having a circulation among and between the various States of the 
United States and in the District of Columbia. In addition to the 
foregoing advertising, respondent furnishes to retail dealers various 
circulars with lithographed colored pictorial representations of certain 
of its products for distribution to purchasers and prospective pur- 
chasers of respondent’s products. In certain of said advertisements 
which appeared with pictorial representations of respondent’s prod- 
ucts aforesaid respondent has made various statements purporting to 
be descriptive of the quality, character, and fabric content of its mer- 
chandise among which the following are typical: 

Suskana silk lined jacket. 

Suskana silk lined robe. 

Silkk warp brocade. Satin lined. 

Distinguished tailoring combined with silk warp brocade fabric to make this 
a robe he'll never forget. Satin lined. 

DeLuxe Suskana satin lined robe of luxurious brocade * * *. 

On certain of its robes, the respondent affixed various tags contain- 
ing among other printed matter the following: 

This garment is a genuine Rabhor robe, tailored in exclusive Suskana jacquard. 
Pure silk lined. 

This garment made from Suskana silk. Pure silk lined. 

All of such statements, together with other statements of similar 
effect which appeared in respondent’s advertising literature, on the 
cireulars furnished to retailers for distribution to the purchasing 
public, and on tags and labels affixed to its garments, purport to be 
descriptive of its merchandise and of the nature and quality of the 
fabrics out of which such merchandise is made. By the means set 
forth above respondent directly and by inference represents and has 
represented that its garments are made entirely of silk, the product 
of the cocoon of the silkworm. 

Par. 3. The representations so made by respondent with respect 
to the nature and quality of the fabrics out of which its garments are 
made are false, misleading, and untrue. In truth and in fact the said 
garments so advertised were not made entirely of silk, the product 
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of the cocoon of the silkworm, but are made of various combinations 
and mixtures of cotton, rayon, silk, and fibers other than silk. 

A portion of respondent’s products were manufactured from a 
material composed of 70 percent cotton and 30 percent silk. 

Par. 4. The word “silk” for many years last past has had and still 
has in the minds of the purchasing and consuming public generally 
a definite and specific meaning, to wit, the product of the cocoon of 
the silkworm. Silk products for many years have held, and still 
hold, great public esteem and confidence and are preferred for their 
preeminent qualities. Silk fiber has long been woven into a variety 
of fabrics and a variety of distinctive terms have been applied to the 
fabrics resulting from different types of treatment and weaving of 
silk fiber. Among such terms is the term “satin.” 

The word “satin” and other terms of similar import or meaning, 
when used alone or unaccompanied by the name of a specific fabric 
of fiber, in connection with the designation or description of gar- 
ments, as distinguished from the weave used in the fabric, have been 
for a long time, and still are, associated in the minds of the purchas- 
ing public with the materials made of the product of the cocoon of 
the silkworm, and such words when used as aforesaid are considered 
as being descriptive of silk fabrics alone. 

The word “rayon” is the name of a chemical fiber or fabric that 
simulates silk in that it has the appearance and feel of silk and is, 
by the purchasing public, practically indistinguishable therefrom. 

The use by respondent of the representations hereinabove set forth, 
together with the failure to disclose the rayon content of the fabrics 
from which said garments were made, has had and now has the 
tendency, capacity, and effect of concealing the fact that such gar- 
ments were and are made in whole or in part of rayon. 

Par. 5. The Commission finds that there are among respondent’s 
competitors a number who sell and distribute men’s robes, jackets, 
lounge suits, and other wearing apparel for men, who do not in any 
way misrepresent the kind, quality, or fabric content of the material 
out of which their garments are made. 

Par. 6. The aforesaid false and misleading statements and repre- 
sentations used by the respondent in describing its robes, jackets, 
lounge suits, and other wearing apparel for men, as hereinabove set 
out, and the failure to truthfully describe and designate the kind or 
the fabric content of the materials of which said garments were made, 
have had the tendency and capacity to, and do, mislead and deceive 
a substantial portion of the purchasing public into the erroneous 
belief that all of said representations are true. By the use of said 
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representations and statements and the practice of failing to disclose 
the rayon content of its products, respondent, places in the hands 
of uninformed and unscrupulous retail dealers a means and instru- 
mentality whereby they may, and do, mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous belief 
that said garments are made wholly of silk, with the result that trade 
has been diverted unfairly to respondent from various competitors 
who truthfully advertise their respective merchandise. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before Edward E. 
Reardon, an examiner of the Commission, theretofore duly designated 
by it, in support of the allegations of said complaint (no testimony 
being offered in opposition thereto), brief filed in support of the 
complaint and oral arguments by Robert Mathis, Jr., counsel for 
the Commission, and by Erwin Feldman, counsel for the respondent, 
and the Commission having made its findings as to the facts and 
its conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondent, Rabhor Corporation, a corpora- 
tion, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of its men’s robes, jackets, lounge 
suits, and other wearing apparel, in commerce as commerce is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Using the word “silk” or any other word or term descriptive of 
silk to describe, designate, or in any way refer to any fabric or 
product which is not composed wholly of silk, the product of the 
cocoon of the silkworm: Provided, however, That in the case of 
fabrics or products composed in part of silk and in part of other 
fibers such term or similar terms may be used as descriptive of the 
silk content if there is used in immediate connection or conjunction 
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therewith, in letters of at least equal size and conspicuousness, words 
truthfully describing and designating each constituent fiber or 
material thereof. 

2. Using the unqualified term “satin” or any other descriptive 
term of similar import or meaning indicative of silk to describe, 
designate, or in any manner refer to any fabric or product which 
is not composed wholly of silk, the product of the cocoon of the 
silkworm: Provided, however, That when said word or descriptive 
{erm is used truthfully to designate or describe the type of weave, 
construction, or finish, such word shall be qualified by using in 
immediate connection and conjunction therewith, in letters of at 
least equal size or conspicuousness, a word or words clearly and 
accurately naming or describing the fibers or materials from which 
said products are made. 

3. Advertising, offering for sale, or selling fabrics, garments, or 
other products composed in whole or in part of rayon without clearly 
disclosing, by the use of the word “rayon,” the fact that such 
fabrics or products are composed of rayon, and when such fabrics 
or products are composed in part of rayon and in part of other 
fabrics or materials, such fabrics or materials shall be designated 
in immediate connection or conjunction with the word “rayon” in 
letters of at least equal size and conspicuousness which shall truth- 
fully describe and designate each constituent fiber or material thereof. 

4. Representing in any manner that fabrics or products offered 
for sale or sold by it contain silk in greater quantity than is actually 
the case. 

5, Representing in any manner or by any means that respondent’s 
products are composed of fibers or materials other than those of 
which such products are actually composed. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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IVAN D. HUSSEY, TRADING AS HUSCO MANUFACTURING 
COMPANY, THE HUSSEY MANUFACTURING & DISTRIB- 
UTING COMPANY, ETC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4386. Complaint, Nov. 23, 1940—Decision, Feb. 28, 1941 


Where an individual engaged in interstate sale and distribution of hosiery, 


knives, fountain pens, and other articles in various assortments which were 
so packed and assembled as to involve use of games of chance, gift enter- 


“prises, or lottery schemes when sold and distributed to consumers thereof, 


and included, as illustrative of kind of assortments and schemes, 24 pairs 
of men’s hose and a push card, for use in their sale and distribution to 
purchasers under a plan, announced thereon, by which customer paid from 
1 cent to 25 cents a pair, dependent upon particular number he secured by 
chance— 


(a) Sold such assortments to wholesalers, jobbers, and retailers by whom, 


as direct or indirect purchasers, they were exposed and sold to purchasing 
public in accordance with such sales plan, and thereby supplied to and 
placed in the hands of others means of conducting lotteries in sale of his 
merchandise in accordance with sales plan involving game of chance or 
sale of a chance to procure an article of merchandise at price much less 
than normal retail price thereof, contrary to an established public policy 
of the United States Government and in violation of criminal laws, and 
in competition with many who are unwilling to adopt and use method 
involving game of chance or sale of a chance to win by chance or one con- 
trary to public policy, and refrain therefrom ; 


With result that many persons were attracted by his said sales plan and 


(b) 


element of chance involved therein, and were thereby induced to buy and 
sell his products in preference to those of his said competitors who do 
not use same or equivalent methods, thereby unfairly diverting trade in 
commerce from them to him, to the substantial injury of competition in 
commerce; and 

Represented through use of word “Manufacturing” in various trade names 
employed by him, and otherwise, that he owned or operated a factory 
in which his products were made, and that he was the manufacturer of 
all of the products sold by him, facts being that, excepting one only, such 
products were purchased from others and were not made in a plant owned, 
operated, or controlled by him ; 


With tendency and capacity to mislead and deceive purchasers and prospective 


purchasers by causing them mistakenly to believe that he was such a 
manufacturer, preferentially dealt with directly by substantial portion of 
purchasing public as securing them, in their belief, lower prices and other 
advantages not otherwise obtainable, and to purchase said articles from 
him as owner, operator, or controller of plant where same were made: 
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Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and con- 
stituted unfair methods of competition in commerce and unfair and de- 
ceptive acts and practices therein. 


Mr. L. P. Allen, Jr., for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Ivan D. Hussey, 
individually and trading as Husco Manufacturing Co., The Hussey 
Manufacturing & Distributing Co., The Hussey Distributing Co., 
Hussey Co., Hussey Manufacturing Co., and Terry Products Co., 
hereinafter referred to as respondent, has violated the provisions of 
said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the interest of the public, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParacrarH 1. Respondent, Ivan D. Hussey, is an individual trad- 
ing as Husco Manufacturing Co., The Hussey Manufacturing & 
Distributing Co., The Hussey Distributing Co., Hussey Co., Hussey 
Manufacturing Co., and Terry Products Co., with his principal office 
and place of business located at 85 Broad Street SW., Atlanta, Ga. 
Respondent is now and for more than 1 year last past has been 
engaged in the sale and distribution of hosiery, knives, fountain pens, 
ties, tobacco pouches, cigarette lighters, and other articles of mer- 
chandise. Respondent causes, and has caused, said products, when 
sold, to be transported from his aforesaid place of business in the 
State of Georgia to purchasers thereof at their respective points 
of location in various States of the United States other than the 
State of Georgia and in the District of Columbia. There is now, 
and for more than 1 year last past has been, a course of trade by 
respondent in such merchandise in commerce between and among the 
various States of the United States and in the District of Columbia. 
In the course and conduct of said business, respondent is and has been 
in competition with other individuals and with partnerships and cor- 
porations engaged in the sale and distribution of like or similar 
articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale 
dealers, jobbers, and retail dealers certain assortments of merchandise 
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so packed and assembled as to involve the use of games of chance, 
gift enterprises, or lottery schemes when sold and distributed to 
the consumers thereof. One of said assortments is hereinafter de- 
scribed for the purpose of showing the method used by respondent, 
and is as follows: 

This assortment consists of 24 pairs of men’s hose together with a 
device commonly called a push card. The push card bears 24 small 
partially perforated disks, on the face of each of which is printed 
the word “Push.” Concealed within each disc is a number which 
is disclosed when the disk is pushed or separated from the card. 
The purchaser pays in cents the amount of the number punched from 
the said card, to and including the number 25. Purchasers punching 
numbers over 25 pay only 25 cents. The purchasers aforesaid receive 
one of said pairs of men’s hose for the amount of money expended. 
The numbers are effectively concealed within the said disks until the 
disks are pushed or separated from the card. The push card bears 
a legend or instructions as follows: 


EVERY PUNCH WINS 


Pay What You Draw 
1¢é to 25¢ 


YOU CAN’T LOSE 


Every Punch Wins 
One Pair Of 
High Quality 
MEN’S HOSE 
ALL PUNCHES 
ARE WINNERS 


Sales of respondent’s merchandise by means of said push card are 
made in accordance with the above-described legend or instructions. 
The amount said purchasers are to pay for said articles of merchan- 
dise is thus determined wholly by lot or chance. 

Respondent furnishes and has furnished various other push cards 
for use in the sale and distribution of his merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. The sales plan 
or method involved in connection with the sale of all of said merchan- 
dise by means of said push cards is the same as that hereinabove de- 
scribed, varying only in detail. 

Par. 3. Retail dealers who directly or indirectly purchase respond- 
ent’s merchandise expose and sell the same to the purchasing public 
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in accordance with the sales plan aforesaid. Respondent thus sup- 
plies to and places in the hands of others the means of conducting 
lotteries in the sale of his merchandise in accordance with the sales 
plan hereinabove set forth. The use by respondent of said sales plan 
or method in the sale of his merchandise, and the sale of said mer- 
chandise by and through the use thereof and by the aid of said sales 
plan or method, is a practice of a sort which is contrary to an estab- 
lished public policy of the Government of the United States and in 
violation of criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the man- 
ner above alleged involves a game of chance or the sale of a chance 
to procure an article of merchandise at a price which is much less 
than the normal retail price thereof. Many persons, firms, and cor- 
porations who sell or distribute merchandise in competition with the 
respondent, as above alleged, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of a 
chance to win something by chance, or any other method that is 
contrary to public policy, and such competitors refrain therefrom. 
Many persons are attracted by said sales plan or method employed 
by respondent in the sale and distribution of his merchandise and 
the element of chance involved therein, and are thereby induced to 
buy and sell respondent’s said merchandise in preference to merchan- 
dise offered for sale and sold by said competitors of respondent, who 
do not use the same or equivalent methods. The use of said method 
by respondent, because of said game of chance, has a tendency and 
capacity to and does unfairly divert trade in commerce between and 
among the various States of the United States and in the District 
of Columbia to respondent from his said competitors who do not: 
use the same or equivalent methods. As a result thereof, substantial 
injury is being and has been done by respondent to competition in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 5. In the course and conduct of his business as aforesaid, 
respondent, in soliciting the sale of and in selling his merchandise, 
has represented, through the use of the word “manufacturing” in 
his trade names Husco Manufacturing Co., The Hussey Manufactur- 
ing & Distributing Co., and Hussey Manufacturing Co., and by other 
means, that he owns or operates a factory where his products are 
manufactured and that he is the manufacturer of all of the products 
sold by him. While the respondent manufactures one of the products 
sold under the trade name Terry Products Co., all of the remaining 
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products are not manufactured in a plant owned, operated, or con- 
trolled by the respondent but are purchased from other parties. 

Par. 6. The use by the respondent of the word “manufacturing” 
in his trade names as aforesaid constitutes within itself a false and 
misleading representation that the respondent owns or operates a 
factory in connection with his said business and that he manufactures 
all of his said products. 

Par. 7. There is a preference on the part of a substantial portion 
of the purchasing public for dealing directly with the manufacturer 
of products rather than with wholesalers, jobbers, or other dealers, 
such preference being due in part to a belief on the part of the public 
that by dealing directly with the manufacturer lower prices and other 
advantages may be obtained. 

Par. 8. The use by the respondent of the word “manufacturing” 
in his trade names, and by other means, as hereinabove alleged, has 
had and now has the tendency and capacity to mislead and deceive 
purchasers and prospective purchasers by causing them to mistakenly 
and erroneously believe that the respondent is the manufacturer of 
such products and owns and operates or controls the plant wherein 
such products are manufactured, and to purchase respondent’s prod- 
ucts on account of such mistaken and erroneous belief. 

Par. 9. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


Report, Frnpines as to tHE Facts, aNp Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 23, 1940, issued and 
on November 25, 1940, served its complaint in this proceeding upon 
respondent, Ivan D. Hussey, individually and trading as Husco 
Manufacturing Co., The Hussey Manufacturing & Distributing Co., 
The Hussey Distributing Co., Hussey Co., Hussey Manufacturing 
Co., and Terry Products Co., charging him with the use of unfair 
methods of competition and unfair and deceptive acts or practices 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondent’s answer, 
the Commission, by order entered herein, granted respondent’s motion 
for permission to withdraw said answer and to substitute therefor 
an answer admitting all the material allegations of fact set forth 
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in said complaint and waiving all intervening procedure and further 
hearing as to said facts, which answer was duly filed in the office 
of the Commission. Thereafter this proceeding regularly came on 
for final hearing before the Commission on the said complaint and 
substitute answer, and the Commission having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Ivan D. Hussey, is an individual trad- 
ing as Husco Manufacturing Co., The Hussey Manufacturing & Dis- 
tributing Co., The Hussey Distributing Co., Hussey Co., Hussey 
Manufacturing Co., and Terry Products Co., with his principal office 
and place of business located at 85 Broad Street SW., Atlanta, Ga. 
Respondent is now and for more than 1 year last past has been 
engaged in the sale and distribution of hosiery, knives, fountain pens, 
ties, tobacco pouches, cigarette lighters, and other articles of mer- 
chandise. Respondent causes, and has caused, said products, when 
sold, to be transported from his aforesaid place of business in the 
State of Georgia to purchasers thereof at their respective points of 
location in various States of the United States other than the State 
of Georgia and in the District of Columbia. There is now, and for 
more than 1 year last past has been, a course of trade by respond- 
ent in such merchandise in commerce between and among the vari- 
ous States of the United States and in the District of Columbia. In 
the course and conduct of said business, respondent is and has been 
in competition with other individuals and with partnerships and 
corporations engaged in the sale and distribution of like or similar 
articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale deal- 
ers, jobbers, and retail dealers certain assortments of merchandise 
so packed and assembled as to involve the use of games of chance, 
gift enterprises, or lottery schemes when sold and distributed to 
the consumers thereof. One of said assortments is hereinafter 
described for the purpose of showing the method used by respond- 
ent, and is as follows: 

This assortment consists of 24 pairs of men’s hose together with 
a device commonly called a push card. The push card bears 24 small 
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partially perforated disks, on the face of each of which is printed 
the word “Push.” Concealed within each disk is a number which 
is disclosed when the disk is pushed or separated from the card. 
The purchaser pays in cents the amount of the number punched from 
the said card, to and including the number 25. Purchasers punching 
numbers over 25 pay only 25 cents. The purchasers aforesaid receive 
one of said pairs of men’s hose for the amount of money expended. 
The numbers are effectively concealed within the said disks until 
the disks are pushed or separated from the card. The push card 
bears a legend or instructions as follows: 


EVERY PUNCH WINS 
Pay What You Draw 
1¢ to 25¢ 
YOU CAN’T LOSE 


Hvery Punch Wins 
One Pair of 
High Quality 
MEN’S HOSE 
ALL PUNCHES 
ARE WINNERS 


Sales of respondent’s merchandise by means of said push card are 
made in accordance with the above-described legend or instructions. 
The amount said purchasers are to pay for said articles of mer- 
chandise is thus determined wholly by lot or chance. 

Respondent furnishes and has furnished various other push cards 
for use in the sale and distribution of his merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. The sales plan 
or method involved in connection with the sale of all of said mer- 
chandise by means of said push cards is the same as that hereinabove 
described, varying only in detail. 

Par. 3. Retail dealers who directly or indirectly purchase re- 
spondent’s merchandise expose and sell the same to the purchasing 
public in accordance with the sales plan aforesaid. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of his merchandise in accordance with the sales 
plan hereinabove set forth. The use by the respondent of said sales 
plan or method in the sale of his merchandise, and the sale of said 
merchandise by and through the use thereof and by the aid of said 
sales plan or method, is a practice of a sort which is contrary to 
an established public policy of the Government of the United States 
and in violation of criminal laws. 
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Par. 4. The sale of merchandise to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price which is much 
legs than the normal retail price thereof. Many persons, firms, and 
corporations who sell or distribute merchandise in competition with 
the respondent, as above found, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of a 
chance to win something by chance, or any other method that is con- 
trary to public policy, and such competitors refrain therefrom. Many 
persons are attracted by said sales plan or method employed by re- 
spondent in the sale and distribution of his merchandise and the ele- 
ment of chance involved therein, and are thereby induced to buy 
and sell respondent’s said merchandise in preference to merchandise 
offered for sale and sold by said competitors of respondent, who do 
not use the same or equivalent methods. The use of said method by 
respondent, because of said game of chance, has a tendency and ca- 
pacity to and does unfairly divert trade in commerce between and 
among the various States of the United States and in the District of 
Columbia to respondent from his said competitors who do not use 
the same or equivalent methods. As a result thereof, substantial 
injury is being and has been done by respondent to competition 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 5. In the course and conduct of his business as aforesaid, re- 
spondent, in soliciting the sale of and in selling his merchandise, has 
represented, through the use of the word “manufacturing” in his 
trade names, Husco Manufacturing Co., The Hussey Manufacturing 
& Distributing Co., and Hussey Manufacturing Co., and by other 
means, that he owns or operates a factory where his products are 
manufactured and that he is the manufacturer of all of the products 
sold by him. While the respondent manufactures one of the products 
sold under the trade name Terry Products Co., all of the remaining 
products are not manufactured in a plant owned, operated, or con- 
trolled by the respondent but are purchased from other parties. 

Par. 6. The use by the respondent of the word “manufacturing” in 
his trade names as aforesaid constitutes within itself a false and mis- 
leading representation that the respondent owns or operates a fac- 
tory in connection with his said business and that he manufactures 
all of his said products. 

Par. 7. There is a preference on the part of a substantial portion 
of the purchasing public for dealing directly with the manufacturer 
of products rather than with wholesalers, jobbers, or other dealers, 
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such preference being due in part to a belief on the part of the public 
that by dealing directly with the manufacturer lower prices and 
other advantages may be obtained. 

Par. 8. The use by the respondent of the word “manufacturing” in 
his trade names, and by other means, as hereinabove found, has had 
and now has the tendency and capacity to mislead and deceive pur- 
chasers and prospective purchasers by causing them to mistakenly and 
erroneously believe that the respondent is the manufacturer of such 
products and owns and operates or controls the plant wherein such 
products are manufactured, and to purchase respondent’s products on 
account of such mistaken and erroneous belief. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors, and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent, in which answer respondent admits all the material allegations of 
fact set forth in said complaint and states that he waives all inter- 
vening procedure and further hearings as to said facts, and the Com- 
mission having made its findings as to the facts and conclusion that 
said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That Ivan D. Hussey, individually and trading as 
Husco Manufacturing Co., the Hussey Manufacturing & Distributing 
Co., The Hussey Distributing Co., Hussey Co., Hussey Manufacturing 
Co., and Terry Products Co., or trading under any other name or 
names, his representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, and distribution of hosiery, knives, fountain pens, ties, tobacco 
pouches, cigarette lighters, or any other merchandise in commerce, as 
commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Selling or distributing hosiery, knives, fountain pens, ties, to- 
bacco pouches, cigarette lighters, or any articles of merchandise so 
packed and assembled that sales of such merchandise to the general 
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public are to be made or may be made by means of a game of chance, 
gift enterprise, or lottery scheme. 

2. Supplying to or placing in the hands of others push or pull cards, 
punchboards, or other lottery devices either with assortments of mer- 
chandise or separately, which said push or pull cards, punchboards, or 
other lottery devices are to be used, or may be used, in selling or dis- 
tributing such merchandise to the public. 

3. Selling or otherwise disposing of any merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That respondent shall cease from the use of 
the word “manufacturer” or “manufacturing” as part of any trade 
name used by him unless and until he shall operate a factory wherein 
such merchandise is wholly manufactured. 

It ts further ordered, That the respondent shall, within 60 days 
after service upon him cf this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE Martrer or 


GENERAL MOTORS CORPORATION AND GENERAL 
MOTORS SALES CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3173. Complaint, July 16, 1937—Decision, Mar. 5, 1941 


Where a corporate manufacturer of automotive vehicles, and its wholly owned 
Selling subsidiary, engaged in such manufacture and in competitive interstate 
sale and distribution to its retail dealers of their cars, under various names 
and in various models, as previously sold by five corporate subsidiaries, since 
dissolved ; 

In their extensive advertising in newspapers and various periodicals and on 
billboards and through sundry other advertising media as carried on by them, 
and as theretofore carried on by said manufacturer and its five corporate 
subsidiaries prior to assumption of their functions by such subsidiary ; 

Made use of pricing practices which were misleading and deceptive, in that prices 
featured in their advertisements, in which explanatory matter, if any, was 
either inadequate or so inconspicuous as to be of no value in removing or 
curing deceptive tendencies inherent therein, were not in fact prices of cars 
illustrated or described, as set forth in price lists supplied by them to their 
retail dealers; and, in thus deceptively and misleadingly advertising their 
prices— , 

(1) Quoted price along with depiction of a higher priced car, with no explana- 
tion at all, in some instances, which would advise the most careful reader 
that the car illustrated could not be purchased for price quoted, and in other 
instances, with higher priced car depicted shown in conjunction with price of 
cheaper car and words “And Up,” with effect of thereby conveying false 
impression that pictured car was obtainable at featured price, but that more 
expensive models were available at a higher one; 

(2) Featured price, in other cases, in large figures in conjunction with illus- 
trative or descriptive matter qualified by another and higher, and sometimes 
true, price in very small figures placed in some inconspicuous location on face 
of the advertisement, with result that members of public reading such adver- 
tisements expected to obtain car illustrated at place of manufacture for 
price emphasized in large figures, plus actual transportation charges to place 
of purchase; 

(3) Quoted and advertised prices to which, in small type, were added further 
charges for accesSories appearing on car illustrated or described, with result 
that members of public expected to purchase car with equipment exactly as 
shown for price designated in large figures on face of advertisement, notwith- 
standing such expressions, in small type, in such advertisements as “acces- 
sories extra,” “white side wall tires extra,” “fender wells extra,” and “optional 
equipment extra,” which seemed entirely to escape their attention ; 

(4) Quoted and advertised prices to which, without disclosure in their said 
advertising, they added certain charges for intangible items, including, 
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among other things, delivery and handling charge, advertising, new car 
conditioning, and factory handling charge, with result of deception of 
public through such nondisclosure; and 

(5) Quoted and advertised prices without giving to the public adequate 
notice, through appropriate explanation adjacent to quoted price, that, in 
addition to other charges added to their advertised prices, extra charge was 
generally made for Federal, State, and local taxes, so that their said failure 
to give such notice as to said items, which it is impractical to include 
in price set forth in advertisement of Nation-wide circulation, constituted 
deception of public; 

With result that effect of their said advertisements was to convey to purchasing 

- public impression that their cars were obtainable at retail at prices much 

less than was the fact, and thereby to attract prospective purchasers who 
might not otherwise consider purchase of type of car thus advertised, 
except for low prices publicly quoted, into showrooms of their retailers 
where, once purchaser was interested in car by personal inspection, ultimate 
price was built up by additional charges until, in some instances, it was 
as much as $500 or $600 over and above what appeared to be retail 
selling price of car illustrated or described in their advertising, and that 
members of public were led erroneously to believe, through such mislead- 
ing and deceptive advertisements, that each of cars illustrated or described 
could be purchased at point of manufacture for price featured in advertise- 
ments, and at points distant from place of manufacture for such price 
plus cost of transportation to place of purchase, and with effect, through 
said acts, practices, agd methods in advertising, as above set forth, in 
connection with sale and distribution of their passenger motor vehicles, that 
substantial portion of purchasing public was induced to buy substantial 
volume of its said vehicles, and trade was thereby diverted unfairly to 
them from their competitors who truthfully advertise and represent prices 
of their cars and sell same at prices published, represented, or designated 
by them: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition. 


Before Mr. John J. Keenan and Mr. John W. Addison, trial ex- 
aminers. 

Mr. James M. Hammond for the Commission. 

Mr. John Thomas Smith and Mr. Anthony J. Russo, of New York 
City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that General 
Motors Corporation and General Motors Sales Corporation, herein- 
after referred to as respondents, have been and are using unfair 
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methods of competition in commerce as “commerce” is defined in said 
act of Congress, and it appearing to said Commission that a proceed- 
ing by it m respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParacraPH 1. Respondents, General Motors Corporation and Gen- 
eral Motors Sales Corporation, are corporations organized, existing, 
and doing business under and by virtue of the laws of the State of 
Delaware, having their principal places of business in the General 
Motors Building, Detroit, Mich. 

Par. 2. Respondent, General Motors Corporation, for a long time 
past has been engaged in the business of manufacturing passenger 
motor vehicles. Said manufacturing business was, prior to Novem- 
ber 1936, primarily conducted through its several operating divisions, 
producing Chevrolet, Oldsmobile, Pontiac, Buick, Cadillac, and La 
Salle motorcars. The products thus manufactured were sold and 
shipped by the said General Moters Corporation either directly, or, 
prior to November 20, 1936, or thereabouts, through its wholly owned 
subsidiary corporations, to wit: Chevrolet Motor Co., Olds Motor 
Works, Pontiac Motor Co., Buick Motor Co., and Cadillac Motor Co. 
On November 30, 1936, or thereabouts, these subsidiary selling cor- 
porations were dissolved, and their operating or selling functions 
assumed by the respondent General Motors Sales Corporation, which 
was incorporated in October 1936, by the respondent General Motors 
Corporation for the purpose of assuming the operating or sales func- 
tions of the several subsidiary corporations above referred to at 
the time of their dissolution on November 30, 1936, or thereabouts. 
The acts and practices of the said Chevrolet Moter Co., Olds Motor 
Works, Pontiac Motor Co., Buick Motor Co., and Cadillac Motor Co., 
all now dissolved, are hereinafter alleged as the acts and practices of 
their parent corporation, the respondent General Motors Corporation, 
to the same effect as though specifically mentioned in each instance. 

The said General Motors Sales Corporation is now, and since it 
commenced functioning on November 30, 1936, or thereabouts, has 
been engaged in the sale’ and shipment to dealers and distributors 
of the motor vehicles manufactured by its aforesaid parent company, 
General Motors Corporation, in interstate commerce and in foreign 
countries. These passenger motor vehicles, when sold, are trans- 
ported from the State or States in which they are manufactured to 
the purchasers thereof located in a State or States other than the 
States in which such shipment or shipments originated. Said prod- 
ucts also are extensively sold and shipped to various foreign 
countries. 
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In the course and conduct of their business, the respondents have 
been and are in competition with other corporations, firms, and in- 
dividuals likewise engaged in similar businesses involving the of- 
ering for sale, sale, and distribution of motor vehicles in commerce 
among and between the various States of the United States, in the 
District of Columbia, and with foreign countries. 

Par. 3. In the course and conduct of their business as hereinabove 
described, the respondent General Motors Corporation, acting con- 
certedly and in cooperation with its subsidiary, General Motors Sales 
Corporation, and, prior to November 30, 1936, or thereabouts, with 
each of its now dissolved subsidiary and selling corporations named 
hereinabove, sells and distributes its passenger motor vehicles to the 
purchasing and consuming public through designated agents or 
dealers located at points throughout the United States and in foreign 
countries. These agents or dealers are individuals, firms, partner- 
ships, and corporations not owned or directly controlled by said 
General Motors Corporation, or the General Motors Sales Corpora- 
tion, nor prior to November 1, 1936, by the aforesaid dissolved sub- 
sidiary corporation, except insofar as their relationship is sustained 
by contracts pertaining to the manufacture and delivery of motor 
vehicles by the respondents herein, and the purchase thereof by said 
agents and dealers, who in turn resell the same to the purchasing and 
consuming public at prices advertised, announced, or suggested by 
the respondents hereto. The respondents’ prices are predicated upon 
an advertised f. o. b., list or delivered retail price, usually at their 
factories or assembly plants, plus additional charges for transporta- 
tion from said factories or assembly plants to their retail dealers, plus 
the cost of certain equipment, such as bumpers, bumper guards, spare 
tire, safety glass, and similar material necessary for the proper or 
legal operation of the vehicle, which varies in accordance with the 
model or type of car delivered. This so-called extra equipment is 
charged for in addition to respondents’ advertised retail sales prices. 
Other additional charges are generally or frequently made to re- 
tail purchasers by the respondents through their local dealers, such 
as taxes, advertising assessments, handling, and conditioning charges. 
All these charges are added to the advertised f. 0. b. or delivered 
price of each vehicle sold by the respondents, and are, in turn, in- 
cluded in the retail prices charged local purchasers by respondents’ 
local agents and dealers. The actual delivered price of respondents’ 
cars to a retail purchaser is, therefore, far in excess of respondent’s 
published f. 0. b. prices at a designated point, plus actual transporta- 
tion costs to place of sale and delivery, and retail purchasers are not 
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informed of these additional charges over and above respondents’ 
advertised retail delivered or f. 0. b. prices 

Par. 4. In the course and conduct of their business, as described 
hereinabove, respondents, for the purpose of promoting the sale of 
their passenger motor vehicles, conduct and have conducted a nation- 
wide advertising campaign in newspapers, magazines, price lists, by 
radio broadcasts, and in other ways, whereby they describe and il- 
lustrate their products. Accompanying these illustrations or de- 
scriptions, they feature, usually in large numerals, a designated list 
or f. 0. b. price for the passenger vehicles so illustrated or described, 
in such a way as to convey or create the impression in the minds 
of menibers of the purchasing public that fully equipped cars so il- 
lustrated or described may be purchased complete and ready for 
operation at the said f. o. b. or delivery point for the prices so 
designated and featured or at other and distant points for the 
designated and featured prices, plus actual costs of transportation 
thereto. 

In truth and in fact, the passenger motor vehicles described and 
illustrated in connection with or in immediate proximity with the 
featured list or f. 0. b. prices are not the motor vehicles usually 
and commonly sold by the respondents for the featured prices, and 
generally the said featured price is the price charged by the re- 
spondents for their less expensive cars. The cars so described or 
illustrated in respondents’ advertisements and price lists cannot be 
purchased at retail for the price featured in said advertisments and 
price lists at the f. 0. b. or delivery point named therein or at ultimate 
destination plus actual freight or transportation charges thereto, 
without the payment of additional charges for added items, such as 
bumpers, bumper guards, spare tire, tube, safety glass, tire lock, and 
other accessories necessary or desirable for the actual or legal opera- 
tion of a car, or constituting part of what the public understands 
to be a complete car ready for operation, as illustrated, described, 
or advertised by the respondents for sale at a designated point at a 
definite price. To these charges, over and above respondents’ ad- 
vertised delivered prices, are frequently and generally added further 
and additional charges to retail purchasers for items, among others, 
such as taxes, advertising, handling, and conditioning. In instances 
where statements are made of charges in addition to the specified 
f. o. b. price, such statements are set-out in such fine print as to be 
almost totally obscured by the large type or figures featuring the said 
f. o. b. price. 
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. Par. 5. The practice of the respondents in falsely advertising and 
representing fully equipped and higher priced passenger vehicles for 
sale at the price of lower priced cars, and charging purchasers a price 
therefor much higher than the featured price for the cars so de- 
scribed or illustrated, and in the other ways set-out hereinabove was 
and is calculated to mislead and deceive, and has misled and does 
mislead and deceive, a substantial portion of the purchasing and 
consuming public into the belief that upon the payment of the desig- 
nated list or f. 0. b. price, plus transportation charges to point of 
actual delivery, full title to and possession of said cars, fully 
equipped and ready for operation may be had. Respondents have 
also placed in the hands of retailers, agents, and dealers the means 
of making such false and misleading representations to the purchasing 
public, and have enabled their retailers, agents, and dealers to in- 
crease their own sales of respondents’ products so described and 
represented, thereby lessening the market for similar goods made 
by other manufacturers of motor vehicles, the true delivered price of 
which is truthfully stated. 

Par. 6. Passenger motor vehicles of sundry competitors of re- 
spondents, likewise engaged in commerce as herein set-out, are and 
have been sold and distributed to the purchasing and consuming 
public in the various States of the United States and in the District 
of Columbia, in competition with respondents’ passenger motor ve- 
hicles, but without fictitious and erroneous statements and representa- 
tions in reference to the f. 0. b. or delivered prices or retail sales 
prices as used or made by the respondents herein. 

Par. 7. Each and all of the false and misleading statements and 
representations made by the respondents as hereinabove set-out, in 
offering for sale and selling their passenger vehicles was and is 
calculated to, and had and now has a tendency and capacity to mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous belief that all of said representations are true. Fur- 
ther, as a direct consequence of the mistaken and erroneous beliefs 
induced by the acts, advertisements, and other representations of 
respondents, as hereinabove set-out, a substantial number of the pur- 
chasing and consuming public have purchased a substantial volume 
of respondents’ passenger motor vehicles, with the result that trade 
has been unfairly diverted to the respondents from corporations, 
firms, partnerships; and individuals likewise engaged in the business 
of manufacturing, distributing, and selling passenger motor vehicles, 
who truthfully advertise and represent their products and who sell 
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the same at the retail delivered prices published, represented, or 
designated by them. As a result thereof, substantial injury has 
been, and is now being done by respondents to substantial competi- 
tion in commerce, among and between the various States of the 
United States and in the District of Columbia. 

Par. 8. The above and foregoing acts, practices, and representa- 
tions of the respondents have been, and are all to the prejudice of 
the public and respondents’ competitors, as aforesaid, and have been 
and are unfair methods of competition within the meaning and intent 
of section 5 of an act of Congress, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


Rervort, FinpiNes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 16, 1937, issued and served 
its complaint in this proceeding upon respondents, General Motors 
Corporation and General Motors Sales Corporation, charging them 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint and the filing of separate answers on the part of both 
respondents thereto, testimony and other evidence in support of the 
allegations of said complaint were introduced by James M. Ham- 
mond, attorney for the Commission, and in opposition to the allega- 
tions of the complaint by John Thomas Smith and Anthony J. 
Russo, attorneys for respondents, before John J. Keenan and John 
W. Addison, examiners of the Commission theretofore duly desig- 
nated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Com- 
mission on the said complaint, the answers thereto, testimony and 
other evidence, briefs in support of the complaint and in opposition 
thereto, oral argument not having been requested; and the Commis- 
sion, having duly considered the matter, and now being fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 

FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, General Motors Corporation (here- 
inafter referred to as General Motors), is a corporation organized 
in 1916, pursuant to the laws of the State of Delaware. 

322695"—41—you, 32 52 
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At all times since its incorporation General Motors has been en- 
gaged in the manufacture and sale of motor vehicles. Among the 
principal products manufactured and sold by General Motors are 
passenger cars known as, and referred to by the names, Chevrolet, 
Oldsmobile, Pontiac, Buick, LaSalle, and Cadillac. Its extended 
interests are handled through the medium of a number of subsid- 
iaries, by which means it promotes its various activities involving the 
sale of its cars, accessories, and parts to the purchasing public. Its 
principal office and place of business is at Detroit, Mich., in which 
city and State its principal factories also have their situs. It operates 
other factories and a considerable number of assembly plants in 
various other States. Its products are shipped from the State of 
Michigan and from its assembly plants to points throughout the 
United States and into the District of Columbia, for sale to the 
purchasing and consuming public through subsidiary corporations 
organized for that purpose. 

Par. 2. The respondent, General Motors, Sales Corporation, was 
incorporated in October 1936, pursuant to the laws of the State of | 
Delaware, and is a wholly owned subsidiary of General Motors, 
with its principal office and place of business in the General Motors 
Building, Detroit, Mich. It is now, and has been since its organi- 
zation, engaged in selling substantially all of the cars manufactured 
by General Motors for domestic consumption and exercises within 
the General Motors organization all of the functions of five selling 
corporations which were in existence prior to the organization of 
General Motors Sales Corporation in 1936. These five selling cor- 
porations were the Chevrolet Motor Co., Olds Motor Works, Pontiac 
Motor Co., Buick Motor Co., and Cadillac Motor Car Co., and are 
hereinafter referred to as the Chevrolet, Olds, Pontiac, Buick, and 
Cadillac Cos. They were all wholly owned subsidiaries of General 
Motors and were dissolved in 1936, at which time their assets were 
transferred to the parent company. The respondent, General Motors 
Sales Corporation, assumed the functions theretofore exercised by 
all of these dissolved corporations. The dissolved companies had 
existed for many years prior te their dissolution as wholly owned 
subsidiaries of General Motors. 

Par. 3. General Motors manufacturers, and for a number of years 
has manufactured, all of its cars, regardless of the type or brand 
name under which they are commonly sold. Immediately following 
their manufacture, these cars were sold to the Chevrolet, Olds, Pon- 
tiac, Buick, and Cadillac Co’s. up to the time of their dissolution as 
above stated. These companies functioned only as selling agents, 
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and, except for the small percentage of cars sold by them at their 
own retail stores or sold by General Motors itself, as hereinafter de- 
scribed, disposed of the entire General Motors production of cars to 
authorized retail dealers in General Motors cars, of whom there are 
several thousand located in all parts of the United States. General 
Motors and, prior to their dissolution, the Chevrolet, Oldsmobile, 
Pontiac, Buick, and Cadillac Co’s. caused the motor vehicles manu- 
factured by General Motors to be transported from the factory where 
made to the purchasers thereof located at various points in the 
several States of the United States other than the State in which 
such motor vehicles were made and in the District of Columbia, 
and since the dissolution of the Chevrolet, Oldsmobile, Pontiac, 
Buick, and Cadillac Co’s. said respondents General Motors and Gen- 
eral Motors Sales Corporation have caused, and now cause, said 
motor vehicles to be transported from the factory where made to the 
purchasers thereof located at various points in the several States of 
the United States other than the State in which such motor vehicles 
were made and in the District of Columbia. Said respondents have 
maintained, and now maintain, a course of trade in said motor ve- 
hicles in commerce between and among the several States of the 
United States and in the District of Columbia. The retail dealers 
in turn sold these cars to the public, being aided in that respect by 
the respondent General Motors Sales Corporation and, prior to its 
organization, by the five dissolved subsidiaries above referred to. 

Since the dissolution of the Chevrolet, Oldsmobile, Pontiac, Buick, 
and Cadillac Co’s. in 1936, the General Motors Sales Corporation has 
taken title to substantially all cars manufactured by General Motors 
for domestic distribution and disposed of them to the public through 
the medium of its authorized dealers in the same manner as the 
dissolved subsidiaries carried out the functions in this respect prior 
to their dissolution. The names of the dissolved companies were 
continued as division names in the new selling company, such as 
Buick Division, General Motors Sales Corporation. The retail stores 
formerly maintained by the dissolved companies continued to be, 
and still are, operated by the General Motors Sales Corporation. 

Par. 4. At the time of the institution of this proceeding, and for 
a long time prior thereto, General Motors, its wholly owned subsid- 
iary, General Motors Sales Corporation, and, prior to their dissolu- 
tion, the five selling subsidiaries, hereinabove referred to, were in 
open competition with other companies likewise engaged in the 
manufacture and sale of motor vehicles in commerce among and 
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between the various States of the United States and in the District 
of Columbia. 

Par. 5. Prior to their dissolution, the Chevrolet, Pontiac, Buick, 
and Cadillac Co’s. maintained retail stores in various States, wherein 
cars manufactured by General Motors were sold direct to the public. 
Since the organization of the General Motors Sales Corporation these 
retail stores have been operated by it. All of the balance of the cars 
manufactured by General Motors, except a few sold by General 
Motors itself, pass through the hands of its selling subsidiaries direct 
to the public through the medium of the authorized dealers in General 
Motors products. General Motors does not deal with these dealers 
direct, but through its selling subsidiaries. 

The relationship between the dealer and the selling subsidiary of | 
General Motors, with whom he deals, was and is established by con- 
tract which is subject to cancelation on short notice. Those con- 
tracts outline generally the way in which the dealer shall conduct his 
business and the manner in which he may purchase and sell the type 
of car in which he deals. Respondents furnish and make available 
to the dealers the necessary forms for keeping their accounts, making 
reports, purchasing, selling, and financing cars. 

General Motors Sales Corporation now sells, and prior to its organ- 
ization the five dissolved companies sold, the cars manufactured by 
General Motors to the dealers either for cash or on their credit. 
The dealers in turn sell these cars to the retail purchasers in like 
manner. 

Par. 6. Prior to their dissolution the Chevrolet, Oldsmobile, Pon- 
tiac, Buick, and Cadillac Cos. were, and the respondent General 
Motors Sales Corporation is, wholly owned and controlled by the 
respondent General Motors, and respondent General Motors and said 
subsidiaries acted jointly in the publication and circulation of the 
advertising matter hereinafter referred to. 

Par. 7. For the guidance of their retail dealers, respondents furnish 
them with retail price lists covering each new model, together with 
changes from time to time. These price lists indicate the list price 
or base price and the charges to be added thereto for handling, federal 
taxes, transportation and other items, as hereinafter shown, which 
make up the ultimate retail delivered price at place of sale. Federal 
taxes are referred to in said price lists and in invoices as “E. O. H.,” 
or extra overhead. In some instances, these price lists are termed 
on their face “suggested price list,” and, in other instances, they bear 
the designation “price list”; regardless of what they were termed, 
they were observed by retail dealers in the sale of respondents’ 
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products to the public, and purchasers were charged in accordance 
therewith. 

Par. 8. In the course and conduct of their business in said commerce 
as aforesaid, respondents, and the Chevrolet, Oldsmobile, Pontiac, 
Buick, and Cadillac Cos. prior to their dissolution, advertised their 
products extensively in newspapers, magazines, and various other 
periodicals on billboards and through sundry other advertising 
media. During the period from 1934 to 1939, inclusive, the respond- 
ents and said dissolved subsidiaries used various types of advertise- 
ments in furtherance of the sale of their passenger cars. Some 
advertisements either illustrated or described definite models but set 
out no selling price whatever; other advertisements stated a price 
but did not illustrate the car described. The type of advertisement 
most used during this period was that in which a pictorial illustra- 
tion of a definite car appeared, accompanied by a designated price 
in a conspicuous place in the advertisement. In some instances, the 
price stated was accompanied by, or through an asterisk referred to, 
explanatory matter in fine print at an inconspicuous place which 
gave detailed information as to the meaning and significance of the 
designated price and as to the price of the illustrated car as 
equipped. 

In many of the advertisements where a definite car was illustrated 
or described and a designated price featured, the car illustrated or 
described could not be purchased as equipped for the price quoted. 
Because of variance in the language used and the many different 
models of cars illustrated or described in respondents’ advertisements 
an actual comparison of each model with the actual selling price is 
necessary to determine the correctness of the prices appearing in each 
advertisement. These advertisements may be roughly grouped into 
four general types, as follows: 

(a) Where an automobile is illustrated, coupled with a definite and 
specified price without any qualification whatsoever. 

(6) Where a fully equipped car is illustrated or described for sale 
to the public at a definite price in large figures, accompanied by 
such words as “And Up,” “List Price” or “Accessories Extra” in very 
small lettering. 

(c) This type of advertisement is similar to type (0), with the 
exception that immediately adjacent to the car so illustrated and 
priced in large figures appears a fine print legend setting out either 
the true price or a price much nearer the true price than the price 
set. out in conjunction with the illustration in very large numerals. 
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(d) In some instances, a car is merely described as being for sale 
at a specified price and is not illustrated. 

Analyses of the numerous advertisements of the respondents and 
said dissolved subsidiaries of the types hereinabove referred to, 
which are in evidence, and comparison of the same with the price 
lists in effect at the time these advertisements appeared show, and 
the Commission finds, that said respondents’ pricing practices were 
misleading and deceptive, for the prices featured in such advertise- 
ments were not in fact the prices of the various cars illustrated or 
described, and the explanatory matter, when present, was either 
inadequate or so inconspicuous as to be of no value in removing or 
curing the inherent or deceptive tendencies present in respondents’ 
advertisements. 

Par. 9. The effect of the advertisements used by the respondents as 
herein found was to convey to the purchasing public the impression 
that respondents’ cars were obtainable at retail at prices much less 
than they were in fact obtainable; and through this means respond- 
ents attracted prospective purchasers, who might not otherwise con- 
sider purchasing the type of car thus advertised except for the low 
prices publicly quoted, into the show rooms of their retail dealers. 
Once the purchaser was interested in the car by personal inspection, 
the ultimate price was built up by additional charges until in some 
instances it was as much as five or six hundred dollars over and 
above what would appear to be the retail selling price of the car 
illustrated or described in respondents’ advertising. 

In some instances, no explanation at all appeared in the advertise- 
ment which would advise the most careful reader that the car 
illustrated could not be purchased for the price quoted. In other 
instances, the pictorial illustration of a higher priced car was shown 
in conjunction with the price of a cheaper car and the words “and up” 
were coupled with the price quoted, thus conveying the false im- 
pression that the car pictured was obtainable at the price featured 
but that more expensive models were available at a higher price. 

In other cases, a price shown in large figures in conjunction with 
an illustration or description was qualified by another and higher 
price in very small figures placed in some inconspicuous location on 
the face of the advertisement. Sometimes the price set-out in this 
smaller lettering was true. Nevertheless, the testimony of the mem- 
bers of the public who appeared for the purpose of giving the impres- 
sions they gained from reading these advertisements demonstrated, 
and the Commission finds, that they expected to obtain the car illus- 
trated at place of manufacture for the price. emphasized in large 
figures plus actual transportation charges to the place of purchase. 
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In many instances, additional charges were made for accessories 
appearing on the car illustrated or described. The testimony of the 
members of the public who appeared shows, and the Commission 
finds, that they expected to purchase the car illustrated or described, 
equipped exactly as shown, for the price designated in large figures 
on the face of the advertisement. Small type expressions, appearing 
in such advertisements, such as “accessories extra,” “white side wall 
tires extra,” “fender wells extra,” and “optional equipment extra” 
seemed to escape their attention entirely. 

It is further found from the evidence that respondents have been 
adding to their advertised price certain charges for intangible items, 
among others, “delivery and handling charge,” “advertising,” “new 
car conditioning,” and “factory handling charge.” The public is 
deceived unless all such charges are included in the price of the car 
referred to when a price is named. 

In addition to all the other charges added by respondents to their 
advertised prices, the evidence shows that an extra charge was gener- 
ally made for Federal, State, and local taxes, or some of them. The 
total amount of these charges varies from State to State; it is difficult 
or impractical to include them in any price set forth in an advertise- 
ment of Nation-wide circulation. 'The Commission finds that failure 
of the respondents to give the public adequate notice that such items 
are in addition to the selling price stated, by appropriate explanation 
to that effect adjacent to the price quoted, constitutes a deception 
of the public. 

Par. 10. A great number of illustrations of specific instances where 
the price designated on a definite advertisement was not the true 
price of the car illustrated or described either at the factory or at 
the point of delivery of the car could be made from the advertise- 
ments and price lists in evidence in this case, but to do so would 
only extend these findings unnecessarily. However, the following 
instances are typical illustrations of respondents’ practices, as here- 
inabove discussed. The Commission finds that in an advertisement 
illustrating a completely equipped 1936 Oldsmobile car there was 
conspicuously displayed a price of $675 unqualified by any other 
language at all on the face of the advertisement, and that the pur- 
chasing public was charged $901.50 for this car at the place of 
manufacture. This price was built up as follows: 

HOLS Cay ct CCLOECATeUILUStLAT CO meee eee eee eee ee $820. 00 


Standard Accessories consisting of bumpers, bumper guards, spare tire 
and) tube; metal spring covers (Note y(a) is Seen Ste) _ ite ser pe ina 87. 50 
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Factory handling charge_ oxen a. site peal ta CAE ip Sg Ms eS teas poly eee? 3. m 
Wedekalittascgset 5... et Se ee Ee  aRIIA MTR 22. zs 
Delivery and handling charge (which includes advertising) ~-------_- 17, 25 
TESTER TQS TOOT EEUU ON ow i ee 1. 50 
Retail price at place of manufacture_______-----~------------_-- $901. 50 


((a) Other accessories available but not visible in the illustration, consisting 
of dual horns, extra windshield wiper, booster pump, oil bath air cleaner, and 
lacquered sheet metal, cost $23.50 more.) 


The Commission finds that in this advertisement the public was 
deceived as to the price of the car illustrated to the extent of $226.50. 

In another advertisement it is found that a Chevrolet Standard 
Sedan was illustrated, accompanied by a price of $465 in very large 
figures. Near the price featured, there appeared in small incon- 
spicuous lettering the words “and up” followed in yet smaller lettering 
with the statements: “List price of new Standard Roadster at Flini, 
Mich., $465.00. With bumpers, spare tire, and tire lock, the list 
price is $20.00 additional.” The Commission finds that the car 
illustrated in this advertisement actually cost the purchasing public 
at Flint, Mich., as follows: 


Listeprice vot sedamdiluistrated ==. sss == =e 2 oe $550. VO 
IDGliVvery= aud. Way lin gx Ch aie Ce ee ne ee eee 16. 90 
ING W CAT COD CITIONUM Sens —— fem mere eee nee eee ae ee ee ee eee eee 18. 50 
Spare! tire; tube, lock and (bumper guards ee ee eee 20. 00 

‘Rotal retail price == == = a ee ee ee $605. 40 


The Commission finds that the roadster described in the fine print 
of the advertisement would have cost the public as follows: 


TiS PELCR TO Le vr Oa Sera obo key LAIN se wees ee ee $465. 09 
PYCLTY. Cry Ara Cl a LAN a a re Oa, 15. 90 
New car conditioning so eee se ne a eee ae eee 18. 50 
Spa rectine!; ehelLl a weeds hs Le eT ee Te ees Pee 20. 00 

Total retail prices 28. hos A. See ok ee eee a ee $518. 50 


The Commission finds that in this advertisement the featured price 
in large figures, adjacent to the illustration, and the purported true 
price of the roadster illustrated which was set out in very fine print 
were both incorrect. The $465 price described as “list price” and ad- 
vertised to the public as a retail price was not a retail price and con- 
veyed a false impression to the purchasing public, because neither 
the car pictured nor any car referred to in fine print in said advertise- 
ment sold at retail for a price as low as $465. 
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It is found that in another advertisement published in 1939 in 
many newspapers having a general circulation, a Model 41 Buick 
Sedan was illustrated and that above and immediately adjacent to 
this illustration in very large numerals almost 2 inches high there ap- 
peared a price of $894. Underneath these figures in small letters 
appeared the words “And Up, Delivered in Flint, Mich.,” and im- 
mediately beneath the illustration of the car in very small print ap- 
peared the statement “The Model Illustrated is the Buick Special 
Model 41, 4 Door Touring Sedan $996.00, Delivered at Flint, Michi- 
gan.” The car in question did sell to the public at Flint, Michigan, 
for $996 as stated in fine print but that price was $102 more than the 
price featured in the large figures in the advertisement. The true 
price of the car in fine print was utterly submerged and obscured by 
the price appearing adjacent to the illustration in much larger and 
more conspicuous figures. 

In an advertisement in which was illustrated a Cadillac Touring 
Sedan it is found that the price demonstrated in large figures was 
$1,445, accompanied by an asterisk leading to a statement in very fine 
print reading: “Price List at Detroit. Subject to change without 
notice. Special equipment extra.” Another fine print statement be- 
neath the car illustrated quoted the price of the car pictured as being 
$1,545 “Price List at Detroit.” In fact, the car illustrated sold at 
Detroit for $1,660 which was $215 more than the price featured in 
large figures and $115 more than the price quoted in the fine print 
statement beneath the illustration. 

The advertisement last above-mentioned also exemplifies very 
clearly the typical method used by the respondents by which the ad- 
vertised price was built up by additional charges to create the ultimate 
selling price to the purchaser. The price featured in the large figures 
of $1,445 did not relate to the car illustrated but was the list price 
of a coupe which, if purchased, would cost the retail buyer at Detroit, 
Mich., as follows: 


iste pLICeN0 taCOUDC = seme 2s ae = ee Be See ae ee eS $1, 445. 00 
NCGOS SOT Vit EE OUD pees ae 2 oe eee eee sas ss 38. 00 
TS Geis ace binaver™ eave FCG (AY e) cP eee eee oy ee ee hae ee Se eee ee eres 35. 00 
TCC Lr amasx Cs serene ne er et ed eee ee Se ee 88. 75 
Minus adjustment to create an even-money price to the consumer____— (lets) 
Mota etait) Prices ks ise Sie PRs 2 Oa Oe CT ee $1, 555. 00 


The actual selling price at Detroit, Mich., of the Cadillac car illus- 
trated in this advertisement was made up as follows: 
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List price ‘(as stated inifine print) S222) = =.4 == ee $1, 545. 00 
Staridardeaccessories=a=. 52 38. 00 
Deliverycandulianid ling. 2 oe es ee 35. 00 
WEGETSIA ROS] ae et ee a ee a ea: See ne OO ee 41. 00 
Plus adjustment to create an even-money price____----_-----------_- 1.00 
Actual retail price at place of manufacture_______--+-_--__-__ $1, 660. 00 


In addition to the federal taxes added in making up the total retail 
price, State and local taxes were also added, although no notice 
to that effect was set forth on the face of the advertisement to put the 
buyer on notice of these additional charges. 

These fine print prices which frequently appeared on respondents’ 
advertisements in conjunction with an illustration of a car which also 
featured a price in very large figures were in many instances so small 
as to be practically illegible. A widely publicized advertisement of 
an Oldsmobile car, which appeared in 1939, is a typical illustration of 
this practice. In this instance it is found that the price of $777 
appeared in very large figures immediately adjacent to the car illus- 
trated, accompanied by the words “and up” in small lettering. By 
means of an asterisk, this price was connected with another fine print 
iegend which advised that this was the “Delivered Price at Lansing, 
Michigan.” The car illustrated was not sold to the public by respond- 
ents’ dealers at Lansing, Mich., for $777, but for $889. The actual 
selling price of the car illustrated was shown in very fine print incon- 
spicuously placed below the rear wheel of the car pictured. 

Tt is found that in another typical advertisement illustrating a Buick 
car at the large print price of $765 “and up List at Flint,” the small 
print price was $1,275 “List at Flint, Fender Wells Extra.” The car 
illustrated retailed at Flint, Mich., for $1,457.65 which was $692.65 
more than the large print price featured and $142.65 more than the 
fine print price, exclusive of the price of the fender wells. 

As heretofore stated, the advertisements specifically mentioned are 
but typical illustrations of respondents’ practices in advertising their 
passenger cars, 

Par. 11. The testimony of members of the purchasing public shows, 
and the Commission finds, that respondents’ advertisements are mis- 
leading and deceptive and lead the public erroneously to believe that 
each of the cars illustrated or described can be purchased at the point 
of manufacture for the price featured in the advertisement and at 
points distant from the place of manufacture for the price featured 
in the advertisement plus cost of transportation to place of purchase. 

Par. 12. Certain competitors of respondents herein likewise en- 
gaged in the sale and distribution of passenger cars in commerce 
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between and among the several States of the United States and in 
the District of Columbia, who adopted and used advertising picturi- 
zations, descriptions, or representations of passenger cars so sold and 
distributed by them similar to those found to have been used by re- 
spondents herein, as more fully set forth in the preceding paragraphs, 
entered into stipulations and agreements with the Commission in 1937 
not to represent, among other things, by picturization or description 
of a car in connection or conjunction with a designated price, that 
the car illustrated, including all equipment and accessories as illus- 
trated and described or necessary for its operation, might be purchased 
at the price designated, unless the designated price is in fact the price 
of the car so pictured or described. 

Par. 18. The acts, practices, and methods of the respondents in using 
advertisements of the type hereinabove described in connection with 
the sale and distribution of said passenger motor vehicles in said 
commerce have had, and now have, the capacity and tendency to mis- 
lead and deceive, and do mislead and deceive, a substantial portion of 
the purchasing public, and have induced, and now induce, a substan- 
tial portion of the purchasing public, because of said mistaken and 
erroneous belief engendered as aforesaid, to purchase a substantial 
volume of respondents’ said passenger motor vehicles with the result 
that trade has been, and now is being, unfairly diverted to respondents 
from their competitors who truthfully advertise and represent the 
prices of their cars and sell them at the price published, represented, 
or designated by them. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein 
found, are all to the prejudice and injury of the public and the com- 
petitors of said respondents and constitute unfair methods of compe- 
tition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the separate answers of 
respondents, testimony and other evidence taken before John W. 
Addison and John J. Keenan, examiners of the Commission thereto- 
fore duly designated by it, in support of the allegations of said 
complaint and in opposition thereto, briefs filed herein by John 
Thomas Smith and Anthony J. Russo, counsel for the respondents, 
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and by James M. Hammond, counsel for the Commission, and the 
Commission having made its findings as to the facts and its con- 
clusion that the said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, General Motors Corporation 
and General Motors Sales Corporation, their officers, representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribution 
of their automobiles, in commerce as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from : 

(a) Representing as the price of any automobile, in or through the 
quotation of prices in connection with illustrations or descriptions of 
automobiles, or otherwise, in any advertisement promoting the sale 
of such automobile at retail, any price other than the true retail price 
of said automobile at the place designated for its sale, said retail price 
to include all charges for any equipment or accessories illustrated or 
described in said advertisement or necessary for said automobile’s 
operation or customarily included as standard equipment, and any 
charge or charges whatsoever for advertising, delivery, handling, or 
for any similar or like purposes, or for any other purpose, except 
transportation charges where the automobile so advertised is trans- 
ported from the point where advertised for sale to another or differ- 
ent point for delivery to a retail purchaser. The provisions of this 
subparagraph (a) are subject to the provisions of subparagraph (¢) 
hereof with respect to taxes. 

(6) Using a designated price in any advertisement illustrating an 
automobile offered for sale at retail, unless the true retail price, as 
defined in subparagraphs (a) and (c) hereof, of the automobile illus- 
trated is set out in juxtaposition thereto in words or figures equal in 
size and conspicuousness to the words or figures designating the price 
of any other automobile referred to in said advertisement. 

(ce) Advertising automobiles for sale at retail at a designated price, 
unless the said retail price includes all Federal, State, and local taxes, 
or unless the advertisement clearly and legibly states, immediately 
adjacent to the price quoted, that the price is subject to additional 
charges for Federal, State, or local taxes, or any of them, as the case 
may be. 

(zd) Advertising or representing an automobile as being for sale at 
retail at a designated price unless such automobile is in fact made 
available and sold to the public, at the point specified, for the price 
stated, or at a point distant therefrom for the price stated plus trans- 
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portation charges thereto. This paragraph is subject to the provisions 
of subparagraph (c) hereof regarding taxes. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In roe MATTER oF 


THE COAL CARBURETOR COMPANY, AND THORNTON W. 
PRICE, INDIVIDUALLY AND AS PRESIDENT THEREOF 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4070. Complaint, Mar. 20, 1940—Decision, Mar. 5, 1941 


Where a corporation engaged in manufacture of its “Coal Carburetor” equipment 
to facilitate combustion of coal and gases in coal burning furnaces and in 
interstate sale and distribution thereof, and an individual who was its 
president and dictated its business policies, and had been owner of said 
business prior to such corporation; in advertising material circulated to 
purchasers and prospective purchasers— 

(a) Represented or implied that said “Coal Carburetor” was officially indorsed 
by the United States Government, and that use thereof was advocated and 
approved by the United States Bureau of Mines and indorsed and approved 
by public health authorities and other recognized health groups or organiza- 
tions ; facts being it had not been officially indorsed by the Government or by 
any of the branches thereof, or otherwise, as above set forth ; and 

(0) Represented that it was the most efficient means known for producing heat 
from coal, and that such efficiency had been established by comparative 
tests with other equipment and devices designed for same general purposes; 
facts being any such claim was greatly exaggerated and not based on any 
known facts or upon any such comparative tests ; 

With capacity and tendency to mislead and deceive purchasers and prospective 
purchasers of their said “Coal Carburetor” into the erroneous belief that 
such representations were true, and thereby induce their purchase thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. John W. Addison, trial examiner. 


Mr. R. P. Bellinger for the Commission. 
Mr. Henry S. Thomas, of New Brunswick, N. J., for respondents. 


ComPpLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that The Coal Carburetor 
Co., a corporation, and Thornton W. Price, individually and as 
president of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
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the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacraPH 1. Respondent, The Coal Carburetor Co., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New Jersey, with its office and principal 
place of business on Woodbridge Avenue, in the city of New Bruns- 
wick, State of New Jersey. Respondent, Thornton W. Price, is the 
president of said corporate respondent. 

Par. 2. Respondent, The Coal Carburetor Co., is now and has been 
since February 23, 1939, engaged in the manufacture of certain equip- 
ment designated and described as “Coal Carburetor,” which is designed 
for the purpose of facilitating the combustion of coal and gases inci- 
dent thereto in coal burning furnaces to which said equipment is 
attached, and in the sale and distribution of said equipment in com- 
merce between and among the various States of the United States. 
Said respondent, in the course and conduct of its business during 
the time aforesaid, caused and does now cause its said equipment to 
be transported from its place of business in New Jersey to, into and 
through States of the United States other than New Jersey to the 
purchasers thereof in such other States. : 

“Par. 3. Said individual respondent, Thornton W. Price, as presi- 
dent of said corporation, is, and has been, its directing head and dic- 
tates and controls its business policies with respect to the acts and 
practices hereinafter set forth. Immediately prior to the operation 
of said business by said corporate respondent, it was operated by re- 
spondent, Thornton W. Price, as owner thereof, under the trade 
name “The Coal Carburetor Company.” Prior to said individual 
ownership, the business was operated by a corporation of the same 
name as the present corporate respondent with said Thornton W. Price 
as president and directing head. 

Par. 4. Respondents, in the sale of said equipment as aforesaid, 
have made various misleading representations in advertising material 
circulated to purchasers and prospective purchasers of said equip- 
ment which represent or imply that the said “Coal Carburetor” is 
officially endorsed by the United States Government; that its use is 
advocated and approved by the United States Bureau of Mines; that 
it is endorsed and approved by Public Health authorities or other 
recognized health groups or organizations; that it is the most efficient 
‘means known for producing heat from coal and that such efficiency 
has been established by comparative tests with other equipment and 
devices designed for the same general purpose. 
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Examples of statements made by respondents in advertising litera- 
ture as aforesaid are the following: 

Coal Carburetor is endorsed by its many users, including U. 8S. Government. 

Advocated by U. 8S. Bureau of Mines as to basic principle of combustion. 

Endorsed by Health Authorities as to maintenance of even temperatures. 

Many Laboratory and Comparative Tests have proven Coal Carburetor the 
most efficient means known today for producing heat from coal. 

Par. 5. In truth and in fact said equipment has not been officially 
endorsed by the United States Government or by any of its branches. 
Its use has not been advocated nor has it been approved by the 
United States Bureau of Mines. It has not been endorsed or ap- 
proved by any Public Health authority or other recognized health 
group or organization. Any claim that said equipment constitutes 
the most efficient means known for producing heat from coal is greatly 
exaggerated and is not based on any known fact or facts or upon 
comparative tests made in conjunction with other equipment or 
devices designed and intended for the same general purpose. 

Par. 6. The aforesaid acts and practices used by respondents in 
connection with the offering for sale and sale of said “Coal Carbu- 
retor” have had, and now have, the tendency and capacity to mislead 
purchasers and prospective purchasers thereof into the erroneous 
and mistaken belief that such representations, as herein alleged, are 
true, and to induce them to purchase such equipment on account 
thereof. 

Par. 7. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 20th day of March 1940, issued, 
and on the 22d day of March 1940, served, its complaint in this pro- 
ceeding upon the respondents, Coal Carburetor Co., a corporation, 
and Thornton W. Price, individually and as president of said 
corporation, charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
On April 12, 1940, the respondents filed their answer in this proceed- 
ing. Thereafter a stipulation was entered into whereby it was stipu-_ 
lated and agreed that a statement of facts signed and executed by 
the respondents and W. T. Kelley, Chief Counsel for the Federal 
Trade Commission, subject to the approval of the Commission, may 
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be taken as the facts in this proceeding and in lieu of testimony in 
support of the charges stated in the complaint, or in opposition 
thereto, and that the said Commission may proceed upon said state- 
ment of facts to make its report, stating its findings as to the facts 
and its conclusion based thereon, and enter its order disposing of the 
proceeding without the presentation of argument or the filing of 
briefs. Thereafter this proceeding regularly came on for final hear- 
ing before the Commission on said complaint, answer and stipulation, 
said stipulation having been approved, accepted and filed, and the 
Commission having duly considered the same, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes its findings as to the facts and its conclu- 
sion drawn therefrom. 


FINDINGS AS TO THE PACTS 


ParacrapyH 1. The correct corporate name of the respondent named 
in the complaint as The Coal Carburetor Co. is Coal Carburetor Co., 
and said respondent is a corporation organized, existing, and doing 
business under and by virtue of the laws of the State of New Jersey 
with its office and principal place of business in the city of New Bruns- 
wick, State of New Jersey. Respondent Thornton W. Price is the 
president of said corporate respondent, for which corporation a re- 
ceiver was appointed by the New Jersey Court of Chancery in Sep- 
tember 1939, but which has not been formally and legally dissolved 
as a corporate entity. 

Par. 2. Respondent, Coal Carburetor Co., is now and has been since 
February 23, 1939, engaged in the manufacture of certain equipment 
designated and described as “Coal Carburetor,” which is designed for 
the purpose of facilitating the combustion of coal and gases incident 
thereto in coal burning furnaces to which said equipment is attached, 
and in the sale and distribution of said equipment in commerce between 
and among the various States of the United States. Said respondent, 
in the course and conduct of its business during the time aforesaid, 
caused and does now cause its said equipment to be transported from 
its place of business in New Jersey to, into, and through States of the 
United States other than New Jersey to the purchasers thereof in 
such other States. 

Par. 3. Said individual’ respondent, Thornton W. Price, as presi- 
dent of said corporation, was its directing head and dictated and con- 
trolled its business policies with respect to the acts and practices here- 
inafter set forth. Immediately prior to the operation of said business 
by said corporate respondent, it was operated by respondent, Thornton 
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W. Price, as owner thereof, under the trade name “The Coal Carbu- 
retor Company.” Prior to said individual ownership, the business 
was operated by a corporation of the same name as the present 
corporate respondent with said Thornton W. Price as president and 
directing head. . 

Par. 4. Respondents, in the sale of said equipment as aforesaid, 
have made various misleading representations in advertising material 
circulated to purchasers and prospective purchasers of said equipment 
which represent or imply that the said “Coal Carburetor” is officially 
endorsed by the United States Government; that its use is advocated 
and approved by the United States Bureau of Mines; that it is en- 
dorsed and approved by Public Health authorities or other recognized 
health groups or organizations; that it is the most efficient means 
known for producing heat from coal and that such efficiency has been 
established by comparative tests with other equipment and devices 
designed for the same general purpose. 

Examples of statements made by respondents in advertising litera- 
ture as aforesaid, are the following: 

Coal Carbuetor is endorsed by its many users, including U. S. Government. 

Advocated by U. S. Bureau of Mines as to basic principle of combustion. 

Endorsed by Health Authorities as to maintenance of even temperatures. 

Many Laboratory and Comparative Tests have proven Coal Carburetor the most 
efficient means known today for producing heat from coal. 

Par. 5. In truth and in fact said equipment has not been officially 
endorsed by the United States Government or by any of its branches. 
Its use has not been advocated nor has it been approved by the United 
States Bureau of Mines. It has not been endorsed or approved by 
any Public Health authority or other recognized health group or 
organization. Any claim that said equipment constitutes the most 
efficient means known for producing heat from coal is greatly exag- 
gerated and is not based on any known fact or facts or upon compara- 
tive tests made in conjunction with other equipment or devices designed 
and intended for the same general purpose. 

Par. 6. The aforesaid acts and practices used by respondents in 
connection with the offering for sale and sale of said “Coal Carbu- 
retor” have had the tendency and capacity to mislead purchasers and 
prospective purchasers thereof into the erroneous and mistaken belief 
that such representations, as herein stated are true, and to induce them 
to purchase such equipment on account thereof. 


COAL CARBURETOR CO. ET AL. 831 


826 Order 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents and a stipulation as to the facts entered into between 
the respondents herein and W. T. Kelley, chief counsel for the Com- 
mission, which provides, among other things, that without further 
evidence or other intervening procedure, the Commission may issue 
and serve upon the respondents herein findings as to the facts and 
conclusion based thereon and an order disposing of the proceeding, 
and the Commission having made its findings as to the facts and 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, Coal Carburetor Co., a corpo- 
ration, its officers, agents, representatives, servants, and employees, 
and Thornton W. Price, his agents, representatives, servants, and 
employees, directly or through any corporate or other device in 
connection with the offerimg for sale, sale and distribution of equip- 
ment designed for the purpose of facilitating the combustion of coal 
and gases in furnaces and designated as “Coal Carburetor,” in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing that said equipment designated as “Coal Car- 
buretor” has been endorsed, approved, or recommended by the United 
States Government or any of its branches, departments, bureaus, or 
agencies; or that its use has been advocated or approved by the United 
States Bureau of Mines; or that it has been endorsed, approved or 
recommended by any public health authority or any other recognized 
group, association, or organization for the advancement, promotion, 
protection or preservation of health. 

2. Representing that “Coal Carburetor” is the most efficient means 
known for producing heat from coal or that such efficiency has been 
established by comparative tests with other equipment and devices 
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designed for the same general purpose, unless and until the truth 
of such representation has been actually established by such tests. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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RUTH GOWNS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 4426. Complaint, Dec. 20, 1940—Decision, Mar. 5, 1941 


Where a corporation engaged in manufacture of various grades and types of 
dresses and other wearing apparel for women, and in interstate sale and 
distribution of such products, including various garments made in whole 
or in part of rayon, which, when so manufactured as to simulate silk, has 
appearance and feel thereof and is by purchasing public practically indis- 
tinguishable therefrom, and, when manufactured as aforesaid and not desig- 
nated as rayon, is believed and accepted by a portion of purchasing public 
as being silk, product of cocoon of silkworm; in connection with sale in 
commerce of its said last-named products or garments— 

Made no disclosure by tag, label, or advertising, or otherwise than in invoicing, 
or at all in Some instances, of rayon content of said garments which, com- 
posed entirely of said chemically manufactured fiber or fabric, but with 
appearance and feel of silk, were accordingly sold through wholesalers, 
jobbers and retailers to purchasing public with no disclosure of rayon 
content thereof ; 

With result of placing in hands of uninformed or unscrupulous jobbers, whole- 
salers, and retailers means and instrumentality whereby they might deceive 
or mislead members of purchasing public into erroneous and mistaken 
belief that in purchasing aforesaid rayon garments they were buying those 
made from silk, and with tendency and capacity to mislead and deceive 
substantial portion of purchasing public into erroneous and mistaken belief 
that they were composed of silk, product of cocoon of silkworm, products 
of which have long been held in great public esteem and confidence for the 
preeminent qualities thereof, and with result, as consequence thereof, that 
number of consuming and purchasing public bought its said products in 
substantial volume: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


Mr. Robert Mathis, Jr. for the Commission. 
Wachtell, Manheim & Grouf, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reasori to believe that Ruth Gowns, Inc., 
a corporation, hereinafter referred to as respondent, has violated 
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the provisions of said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapu 1. Respondent, Ruth Gowns, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its office and principal place of business located 
at 498 Seventh Avenue in the city and State of New York. 

Par. 2. Respondent is now and for more than 2 years last past 
has been engaged in the business of manufacturing, selling, and dis- 
tributing various grades and types of dresses and other wearing 
apparel for women. 

Respondent causes said products, when sold, to be transported from 
its place of business in the State of New York to the purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a substantial course of trade in said products in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its products, respondent has 
engaged in the practice of falsely representing the constituent fiber 
or material of which the dresses and other articles of wearing apparel 
for women sold and distributed by it, are made. Such representa- 
tions are made by means of tags, labels, price lists, and invoices, as 
well as in various advertising material, through statements made 
by respondent’s representatives to purchasers and prospective pur- 
chasers, and by respondent’s failure to disclose the rayon content of, 
certain of its products. 

Par. 4. Among and typical of the acts and practices above 
described, the respondent represents certain of its fabrics as being 
composed of silk, the product of the cocoon of the silk worm. As an 
example of this practice, respondent places, or causes to be placed, 
on. price lists end invoices, and in various advertising circulars and 
other printed matter the following terms or similar terms: 


Tie Silk Taffeta Dress 


and other words and terms indicative of silk, as descriptive of the 
material from which its products are made. By these means respond- 
ent represents that the fabrics so described are composed of silk, 
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the product of the cocoon of the silk worm, when in truth and in 
fact said products are composed in whole or in part of rayon. 

Among and typical of respondent’s practices of failing to disclose 
the fabric content of its products is the following: In a large por- 
tion of respondent’s sales no indication of the fabric content of its 
products is made by tag, label, on invoices, in advertising, or by any 
other means. A large portion of respondent’s products which have 
the appearance and feel of silk but are composed entirely of rayon - 
are therefore sold through wholesalers, jobbers, and retail dealers 
to the purchasing public without any disclosure being made of the 
rayon content of said products. 

Par. 5. Over a period of many years the word silk has had and 
still has, in the minds of the purchasing and consuming public gen- 
erally, a definite and specific meaning as denoting the product of the 
cocoon of the silk worm. Silk products for many years have held 
and still hold great public esteem and confidence for their pre- 
eminent qualities. Silk fiber has long been woven into a variety of 
fabrics and a number of distinctive terms indicative of silk have 
been applied to the fabrics resulting from the different types of 
weaving of silk fiber. Among such terms is the word “taffeta.” 
Dress goods and other items of women’s wearing apparel designated, 
described and referred to by the term “taffeta,” and other words 
indicative of silk have been for a long time and at the present time 
still are, associated in the public mind with fabrics made from silk, 
the product of the cocoon of the silk worm. Whenever the term 
“taffeta” or other words or terms indicative of silk are used to 
describe or refer to dress goods or other items of women’s apparel, 
and such terms are not immediately accompanied by other terms 
or words adequately and accurately naming the fibers of which such 
materials are made, such terms are understood by members of the 
purchasing public as designating, describing, and referring to mate- 
rials made from silk, the product of the cocoon of the silk worm. 

Par. 6. Rayon is a chemically manufactured fiber or fabric which 
may be manufactured so as to simulate silk, and when so manufac- 
tured it has the appearance and feel of silk and is by the purchas- 
ing public practically indistinguishable from silk. By reason of 
these qualities, rayon, when manufactured to simulate silk and not 
designated as rayon, is readily believed and accepted by the purchas- 
ing public as being silk, the product of the cocoon of the silk worm. 

By the use of the various practices herein set forth of designating 
respondent’s products which are composed of rayon with names 
which are indicative of and associated by the purchasing public 
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with silk products, and by the failure to indicate or disclose the rayon 
content of its products, the respondent places in the hands of unin- 
formed or unscrupulous jobbers, wholesale dealers and retail dealers 
a means and instrumentality whereby said jobbers, wholesale dealers, 
and retail dealers may and do deceive or mislead members of the 
purchasing public into the erroneous and mistaken belief that they 
are purchasing garments or material manufactured from silk, when 
‘ such garments or material are in fact manufactured and composed 
entirely of rayon. | 

Par. 7. The use by the respondent of the aforesaid acts and prac- 
tices, including the failure to disclose that its products are made of 
rayon, has had and now has the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the errone- 
ous and mistaken belief that respondent’s products are composed of 
silk, the product of the cocoon of the silkworm. On acount of this 
erroneous belief a number of the consuming and purchasing public 
purchases a substantial volume of respondent’s products. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 20th day of December 1940, 
issued and subsequently seryed its complaint in this proceeding upon 
said respondent, Ruth Gowns, Inc., a corporation, charging it with 
the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. On January 10, 1941, the 
respondent filed its answer in this proceeding. Thereafter, a stipu- 
lation was entered into whereby it was stipulated and agreed that 
a statement of facts signed and executed by the respondent’s counsel, 
Wachtell, Manheim & Grouf, and W. T. Kelley, chief counsel for 
the Federal Trade Commission, subject to the approval of the Com- 
mission may be taken as the facts in this proceeding, and in lieu of 
testimony in support of the charges stated in the complaint, or in 
opposition thereto, and that the said Commission may proceed upon 
said statement of facts to make its report stating its findings as to 
the facts and its conclusion based thereon and enter its order dis- 
posing of the proceeding without the presentation of argument or 
the filing of briefs. Counsel for the respondent expressly waived 
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the filing of a report upon the evidence by the trial examiner. There- 
after this proceeding regularly came on for final hearing before the 
Commission on said complaint, answer and stipulation, said stipu- 
lation having been approved, accepted and filed, and the Commission 
having duly considered the same and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes its findings as to the facts and its conclusion drawn there- 
from. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Ruth Gowns, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its office and principal place of business located 
at 498 Seventh Avenue in the city and State of New York. 

Par. 2. Respondent is now and for more than 2 years last past 
has been engaged in the business of manufacturing, selling, and dis- 
tributing various grades and types of dresses and other wearing ap- 
parel for women. 

Respondent causes said products, when sold, to be transported from 
its place of business in the State of New York to the purchasers 
thereof located in the various other States of the United States and 
in the District of Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a substantial course of trade in said products in commerce 
among and between the various States of the United States and in 
the District of Columbia. Among the products so sold by respond- 
ent are various garments made, in whole or in part, of rayon. 

Par. 3. In the course and conduct of its said business and in 
connection with the sale of its rayon products, respondent has en- 
gaged in the following practice: in the rayon garments sold by re- 
spondent in commerce as described in paragraph 2 hereof no dis- 
closure of the rayon content thereof was made by tag, label, in 
advertising, or otherwise except in invoicing and in some instances 
no such disclosure was made even in invoices. 

Par. 4. Respondent’s above described products have the appear- 
ance and feel of silk but are composed entirely of rayon and there- 
fore are sold through wholesalers, jobbers, and retail dealers to the 
purchasing public without any disclosure being made of the rayon 
content of said products. 

Par. 5. Over a period of many years the word silk has had and 
still has, in the minds of the purchasing and consuming public 
generally, a definite and specific meaning as denoting the product of 
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the cocoon of the silkworm. Silk products for many years have 
held and still hold great public esteem and confidence for their pre- 
eminent qualities. 

Par. 6. Rayon is a chemically manufactured fiber or fabric which 
may be manufactured so as to simulate silk, and when so manu- 
factured it has the appearance and feel of silk and is by the pur- 
chasing public practically indistinguishable from silk. By reason of 
these qualities, rayon, when manufactured to simulate silk and not 
designated as rayon, is believed and accepted by a portion of the 
purchasing public as being silk, the product of the cocoon of the 
silkworm. 

By the use of the practice herein set forth of failing to disclose 
the rayon content of such portion of its products, the respondent 
places in the hands of uninformed or unscrupulous jobbers, whole- 
sale dealers, and retail dealers a means and instrumentality whereby 
said jobbers, wholesale dealers, and retail dealers may deceive or 
mislead members of the purchasing public into the erroneous and 
mistaken belief that they are purchasing garments manufactured 
from silk, when such garments are in fact manufactured and com- 
posed entirely of rayon. 

Par. 7. The Commission further finds that respondent’s failure to 
disclose by tag or label that its rayon products are in fact made of 
rayon has had and now has the tendency and capacity to mislead 
and doceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that respondent’s products are com- 
posed of silk the product of the cocoon of the silkworm. On ac- 
count of this erroneous belief a number of the consuming and pur- 
chasing public purchases a substantial volume of respondent’s 
products. 


CONCLUSION 


The foregoing acts and practices of the respondent as herein found, 
are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, and a stipulation as to the facts entered into between the re- 
spondent’s counsel Wachtell, Manheim & Grouf, and W. T. Kelley, 
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Chief Counsel for the Commission, which provides, among other 
things, that without further evidence or other intervening procedure, 
the Commission may issue and serve upon the respondent herein find- 
ings as to the facts and conclusion based thereon and an order dispos- 
ing of the proceeding, and the Commission having made its findings 
as to the facts and conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent Ruth Gowns, Inc., a corporation, 
its officers, directors, representatives, agents, and employees, directly 
or through any corporate or other device in connection with the offer- 
ing for sale, sale and distribution of its dresses and other wearing 
apparel for women in commerce as “commerce” is defined in the Fed- 
eral Trade Commission Act, do forthwith cease and desist from: 

1. Advertising, offermg for sale, or selling fabrics, garments, or 
other products composed in whole or in part of rayon without clearly 
disclosing the fact that such fabrics or products are composed of rayon 
and when such fabrics or products are composed in part of rayon and 
in part of other fibers or materials, all of such fibers or materials, 
including the rayon, shall be set forth in immediate connection with 
each other in letters of at least equal size and conspicuousness and 
shall truthfully describe and designate each constituent fiber or 
material thereof. 

2. Representing in any manner or by any means that respondent’s 
products are composed of fibers or materials other than those of which 
such products are actually composed. 

It is further ordered, 'That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which it has 
complied with this order. 
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SCHUTTER CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3636. Complaint, Oct. 26, 1938—Decision, Mar. 6, 1941 


Where a corporation engaged in the manufacture of candy, and in sale and dis- 
tribution of various assortments, including as typical, assortment which 
(1) was composed of 126 small pieces of individually wrapped candy of 
uniform size and shape, of light color and vanilla flavor, 24 similar individ- 
ually wrapped small pieces of dark color and chocolate flavor, and 25 5-cent 
eandy bars, so packed that said 24 chocolate colored pieces were contained 
in small cardboard tray on top of others, with legend advising said 24 pieces 
were “For those who like chocolate * * *,” and that segregation of said 
otherwise indistinguishable 24 pieces was lost through simple expedient of 
emptying tray into lower compartment, (2) was customarily sold by retailers 
under plan whereby purchaser selecting by chance, for cent paid, one of light 
eolored pieces received such piece only, while person thus selecting one of 
chocolate colored pieces received one of said candy bars, and purchaser of 
last piece of candy received 25th or last bar and (3) was similar to other 
“draw” and “break and take” assortments, sold principally by retailers near 
schools to children, purchasers and consumers in substantial number of such 
type of candy, well-known in candy industry and readily recognized, in case 
of assortment in question, aS a “draw” or “break and take” one, with no 
explanation required as to manner of operation by retailer— 

Sold its said “Bingo Country Store Advertising Deal” assortments to jobbers and 
wholesalers, by whom they were distributed and sold to retailers as “draw” 
and “break and take” assortments, and by retail dealer purchasers were ex- 
posed and sold to purchasing public in accordance with sales plan or method 
above described, involving game of chance or sale of a chance to procure 
piece of candy at much less than the normal retail price, and thereby supplied 
to and placed in the hands of others means of conducting lotteries in the sale 
of its candy, contrary to an established public policy of the United States 
Government and in violation of criminal laws, and in competition with those 
who are opposed to, and do not use, Same or any sales plan or method 
involving game of chance or sale of a chance to win or plan contrary to 
public policy of the Government, and are thereby put to competitive dis- 
advantage ; 

With the result that many persons were induced by said plan or method and 
element of chance involved therein to buy and sell its products in preference 
to those offered and sold by its said competitors, and substantial trade in 
commerce was unfairly diverted to it from them: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 
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Before Mr. Miles J. Furnas, trial examiner. 
Mr. D. C. Daniel for the Commission. 
Pennish & Rashbaum, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Schutter Candy 
Co., a corporation, has violated the provisions of the said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

ParacrapH 1. The respondent, Schutter Candy Co., is a corporation 
organized and doing business under the laws of the State of Dela- 
ware, with its principal offices and place of business located at 1013 
North Cicero Avenue, Chicago, Ill. Respondent is now and for some 
time last past has been engaged in the manufacture of candy and in 
the sale and distribution thereof to dealers. Respondent causes and 
has caused its products, when sold, to be shipped or transported from 
its aforesaid place of business in the State of Illinois to purchasers 
thereof located in the various other States of the United States and 
in the District of Columbia at their respective places of business. 
There is now and has been for some time last past a course of trade by 
said respondent in such candy in commerce between and among the 
various States of the United States and in the District of Columbia. 
In the course and conduct of its business respondent is in competition 
with other corporations and with individuals and partnerships en- 
gaged in the sale and distribution of candy in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to dealers various 
assortments of candy so packed and assembled as to involve the use of 
a lottery scheme when sold and distributed to the consumers thereof. 
One of said assortments is sold and distributed to the purchasing 
public in the following manner: 

This assortment consists of a number of small bars of candy of uni- 
form size and shape, and a number of large bars of candy. The said 
large bars of candy are to be given as prizes to purchasers of certain of 
said.small bars of candy, as follows: The majority of said small bars 
of candy of uniform size and shape in said assortment are of the same 
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color, but the minority of said small bars of candy of uniform size and 
shape have a different color. The said small bars of candy of uniform 
size and shape retail at 1 cent each, but the purchasers procuring 
small bars of the minority portion of candy bars are entitled to and are 
given, without charge, said large bars of candy. The purchaser of 
the last bar of said small bars of candy is entitled to receive and is 
given, without charge, one of said large bars of candy. The colors 
of the minority portion of said small bars of candy are effectively 
concealed from purchasers and prospective purchasers until a purchase 
is made and the small bar unwrapped. The said large bars of candy 
are thus distributed to the purchasing public wholly by means of lot 
or chance. 

Par. 3. Retail dealers who purchase respondent’s assortments of 
candy, directly or indirectly, expose and sell the same to the purchas- 
ing public in.accordance with the aforesaid sales plan. Respondent 
thus supplies to and places in the hands of others the means of con- 
ducting lotteries in the sale of its products in accordance with the 
sales plan hereinabove set forth. Said sales plan has a tendency and 
capacity to induce purchasers of said candy to purchase respond- 
ent’s candy in preference to candy offered for sale and sold by its 
competitors. 

Par. 4. The sale of said candy to the purchasing public in the man- 
ner above described involves a game of chance or the sale of a chance 
to procure additional bars of candy without additional cost. The 
use by respondent of said method in the sale of candy, and the sale of 
candy by and through the use thereof and by the aid of said method, 
is a practice of the sort which is contrary to an established public 
policy of the Government of the United States and in violation of the 
criminal laws. The use by respondent of said method has a tendency 
unduly to hinder competition or to create a monopoly in that the use 
thereof has a tendency and capacity to exclude from the candy trade 
competitors who do not use and adopt the same method or equivalent 
methods involving the same or equivalent elements of chance or lot- 
tery. Many persons, firms, and corporations who make and sell 
candy in competition with respondent, as above alleged, are unwilling 
to offer for sale or to sell their products so packed and assembled as 
above described or otherwise arranged and packed for sale to the 
purchasing public so as to involve a game of chance or any other 
method which is contrary to public policy, and such competitors refrain 
therefrom. 

Par. 5. Many dealers in and ultimate consumers of candy are 
attracted by respondent’s said method and manner of packing said 
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candy and by the element of chance involved in the sale thereof, 
in the manner above alleged, and thereby are induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent sales plans or methods. The use of 
said method by respondent has a tendency and capacity, because of 
said game of chance, to unfairly divert to respondent trade and 
custom from its competitors who do not use the same or equivalent 
methods; to exclude from the candy trade all competitors who are 
unwilling to and who do not use the same or equivalent methods 
because the same are unlawful; to lessen competition in the candy 
trade; to create a monopoly of said candy trade in respondent and 
in such other distributors of candy as use the same or equivalent 
methods, and to deprive the purchasing public of the benefit of 
free competition. The use of said method by respondent has the 
tendency and capacity to eliminate from said candy trade all actual 
competitors and to exclude therefrom all potential competitors who 
do not adopt and use the same or equivalent methods. 

Par. 6. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as to tHE Facts, AND OrpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 26, 1938, issued and 
thereafter served its complaint in this proceeding upon respondent 
Schutter Candy Co., a corporation, charging it with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint (respondent having filed no 
answer thereto), testimony, and other evidence in support of the 
allegations of the complaint were introduced by counsel for the Com- 
mission and in opposition to the allegations of the complaint by 
counsel for the respondent before Miles J. Furnas, an examiner of 
the Commission theretofore duly designated by it, and said testimony 
‘and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, testimony, and 
other evidence, briefs in support of the complaint and in opposition 
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thereto, and oral arguments of counsel, and the Commission having 
duly considered the matter and being now fully advised in the 
premises finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Schutter Candy Co., is a corporation 
organized, existing, and doing business under the laws of the State of 
Delaware with its principal office and place of business loeated at 1013 
North Cicero Avenue, Chicago, Ill. Respondent is now, and for more 
than 25 years last past has been, engaged in the manufacture of candy 
and in the sale and distribution thereof to jobbers at their respective 
places of business located in the various States of the United States. 
Respondent causes and has caused said candy, when sold, to be shipped 
or transported to said purchasers from its said place of business in the 
State of Illinois. There is now, and for more than 25 years last past 
has been, a course of trade by said respondent in such candy in com- 
merce between and among the various States of the United States. 

Par. 2. In so carrying on said business as described in paragraph 1 
hereof, respondent manufactured, sold, and distributed an assortment 
known as “Bingo Country Store Advertising Deal” from about the 
middle of April 1938 until November 1938. This assortment con- 
sisted of 150 small pieces of candy of uniform size and shape and 25 
5-cent bars of candy. One hundred twenty-six of said small pieces of 
candy were of a light color and vanilla flavor; the remaining 24 of said 
small pieces of candy were of a dark color and chocolate flavor. Said 
small pieces of candy were all individually wrapped in wrappers on 
which there were no indications as to the colors of the said pieces of 
candy, thereby making it impossible to determine the colors of the 
pieces of candy until the wrappers were removed therefrom. The said 
pieces and bars of candy were all contained in one carton. The 25 bars 
of candy were placed in the center of the carton. On one side of the 
bars were placed 75 of said 126 pieces of candy. On the other side of 
said bars were placed the remaining 51 of said 126 pieces of candy, 
and immediately on top of said 51 pieces of candy were placed the 
said 24 chocolate colored pieces of candy which were contained in a 
small cardboard tray. On the top of the tray there appeared the 
following: 


For those who like chocolate 24 chocolate bars in this tray. 


Since all of the 150 pieces of candy were wrapped in identical wrap- 
pers, it was only necessary that said tray, on which appears the state- 
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ment “For those who like chocolate 24 chocolate bars in this tray,” be 
removed from said carton and the 24 chocolate colored pieces of candy 
contained in said tray emptied into said carton and mixed with said 126 
pieces of candy to make it impossible for a purchaser to ascertain the 
color of a piece of said candy without first removing the wrapper 
therefrom. 

In the candy industry assortments such as the one hereinabove de- 
scribed are customarily sold by retail dealers in the following manner : 
Sales are 1 cent each. Each. purchaser selecting one of said light- 
colored pieces of candy receives only such piece of candy for his 1 cent. 
Purchasers selecting one of the 24 chocolate colored pieces of candy 
are entitled to and receive one of said bars of candy and the purchaser 
of the last piece of candy in the assortment receives the 25th of said 
bars of candy. Purchasers and prospective purchasers are not able 
to determine the colors of the individual pieces of candy until said 
pieces of candy have becn purchased and the wrappers removed there- 
from. Said bars of candy are thus distributed to the purchasing public 
wholly by lot or chance. 

Respondent has sold and distributed various other assortments of 
candy lke or similar to said “Bingo Country Store Advertising Deal” 
assortment, but the sales plan or method involved in connection with 
each of said assortments was similar to the one hereinabove described, 
varying only in detail. Respondent sold a substantial number of car- 
tons of said “Bingo Country Store Advertising Deal” assortment all 
of which were packed and assembled as above described. 

Par. 3. Candy assortments involving the chance or lot features as 
described in paragraph 2 hereof, are generally referred to in the candy 
trade or industry as “draw” or “break and take” assortments. Assort- 
ments of candy without any lot or chance feature in connection with 
their resale to the public are generally referred to in the candy trade 
or industry as “straight” merchandise. These terms will be used here- 
inafter to distinguish the various types of assortments. The “draw” 
or “break and take” assortments are sold principally by retail dealers 
located near schools to children who comprise a substantial number of 
the purchasers and consumers of this type of candy. 

Par. 4. Respondent’s, “Bingo Country Store Advertising Deal” as- 
sortment is similar to other “draw” and “break and take” assortments 
which are well known in the candy industry. The contents of said 
“Bingo Country Store Advertising Deal” assortment are such that such 
assortment is readily recognized by candy dealers as a “draw” or “break 
and take” assortment and it is not necessary that the manner in which 
such assortment is to be operated as a “break and take” or “draw” assort- 
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ment by the retail dealers be explained to candy dealers because such 
fact is obvious from the make-up and contents of the assortment. Said 
assortment was in fact distributed by wholesale dealers and jobbers as 
a “draw” or “break and take” assortment and in turn was sold to the 
retail trade as a “draw” or “break and take” assortment. 

Par. 5. The Commission finds that retail dealers who purchased 
respondent’s said “Bingo Country Store Advertising Deal” assortment 
exposed and sold the same to the purchasing public in accordance with 
the sales plan or method described in paragraph 2 hereof. Respond- 
ent thus supplied to, and placed in the hands of, others a means of 
conducting lotteries in the sale of its candy in accordance with the 
sales plan or method described in paragraph 2 hereof. The use by re- 
spondent of said sales plan or method in the sale of its products and 
the sale of said products by and through the use thereof and by the aid 
of said sales plan or method is a practice of the sort which is contrary 
to an established public policy of the Government of the United States 
and in violation of the criminal laws. 

Par. 6. The Commission finds that the sale of said products in the 
manner above described involves a game of chance or the sale of a 
chance to procure a piece of candy at a price much less than the normal 
retail price thereof. Respondent has competitors who sell and dis- 
tribute like or similar products in commerce between and among 
various States of the United States but who are opposed to the use 
of said sales plan or method in the sale of their said merchandise and 
who do not use said sales plan or method or any other sales plan or 
method involving a game of chance or the sale of a chance to win 
something thereby, or any other sales plan or method which is con- 
trary to the public policy of the Government of the United States, 
and such competitors refrain from the use of such sales plan or method 
in the sale of their merchandise in commerce between and among the 
various States of the United States. Such competitors are thereby 
put to a competitive disadvantage. Because of said element of chance 
involved in said sales plan or method employed by respondent as 
hereinabove described, many persons have been induced to buy and 
sell respondent’s products in preference to the products offered for 
sale and sold by its said competitors. As a result thereof, substantial 
trade has been unfairly diverted to respondent from its said com- 
petitors in commerce between and among the various States of the 
United States and in the District of Columbia. 
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CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission (respondent having 
tiled no answer thereto), testimony, and other evidence taken before 
Miles J. Furnas, an examiner of the Commission theretofore duly 
designated by it, in support of the allegations of said complaint and 
in opposition thereto, briefs filed herein and oral argument by D. C. 
Daniel, counsel for the Commission, and Lewis E. Pennish, counsel 
for the respondent, and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Schutter Candy Co., a corpora- 
tion, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of candy or any other merchandise in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, shall forthwith cease and desist from: 

1. Selling or distributing any merchandise so packed and assembled 
that sales thereof to the public are to be made or may be made by 
means of a game of chance, gift enterprise, or lottéry scheme. 

2. Supplying to, or placing in the hands of, others, packages or 
assortments of candy which are to be used or may be used to conduct 
a lottery, gaming device, or gift enterprise in the sale or distribution 
of said candy contained in said packages or assortments to the public. 

3. Supplying to, or placing in the hands of, others for sale to the 
public assortments of candy, whether contained in one or more than 
one package, composed of different colored pieces of candy of uniform 
size and shape individually wrapped in opaque wrappers, and larger 
pieces of candy or other merchandise, which said larger pieces of 
candy or other merchandise are to be given or may be given as prizes 
to the purchasers procuring pieces of candy of a particular color. 

4. Supplying to, or placing in the hands of, others any lottery 
device, which device is to be used or may be used in selling or dis- 
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tributing respondent’s merchandise to the public by means of a game 
of chance, gift enterprise, or lottery scheme. 

5. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order, 
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NATIONAL MINERAL COMPANY, TRADING AS HELENE 
CURTIS INDUSTRIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4185. Complaint, July 12, 1940—Decision, Mar. 12, 1941 


Where a corporation engaged in competitive interstate sale and distribution 
of two products respectively designated as “Helene Curtis Duchess Machine- 
less Oil Wave,” or “Helene Curtis Duchess Machineless Oil Solution,” and 
“Helene Curtis Duchess Machineless Pads”; by advertisements dissemi- 
nated through the mails, in trade journals and other periodicals, and by 
circulars, pamphlets, and other advertising literature— 

(a) Represented, directly or through implication, that its said oil preparation 
supplied nourishment to the hair, imparted strength and vigor thereto and 
caused growth thereof, that it nourished and invigorated the hair roots 
and hair shaft, and that it was the original machineless oil wave, facts 
being said oil preparation was not capable of supplying any nourishment, 
strength or vigor to the hair, hair roots or hair shaft, nor of causing the 
growth of hair, and it was not the original machineless oil wave; 

(b) Represented, as aforesaid, that its said pads were equipped with a thermo- 
static device which controlled and regulated heat, facts being the device 
on said pads was not thermostatic, but only thermoscopic and merely indi- 
cated changes in temperature and would not control or regulate heat; and 

(c) Represented that it made the products it sold, through such statements as 
“Manufactured by National Mineral Co. * * * World’s largest manu- 
facturer of products for the beauty shop,” facts being it did not manufacture 
its solution, but only the pads aforesaid, and was not such a manufacturer, 
preferentially dealt with directly on part of substantial portion of purchas- 
ing public as affording, in its belief, lower prices, superior quality, and 
other advantages; 

With capacity and tendency to mislead and deceive members of purchasing 
public into the erroneous and mistaken belief that such representations 
were true, and into the purchase of substantial quantities of its said prod- 
ucts because of such belief, with result that trade was diverted unfairly 
to it from its competitors : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Mr. R. P. Bellinger for the Commission. 
Mr. Adolph A. Rubinson, of Chicago, Ill., for respondent. 
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ComMPpLaAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that National Mineral 
Co., a corporation, trading as Helene Curtis Industries, hereinafter 
referred to as respondent, has violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapy 1. Respondent, National Mineral Co., is a corporation, 
organized, existing and doing business under and by virtue of the 
laws of the State of Illinois, trading as Helene Curtis Industries, 
with its office and principal place of business located at 3633 South 
Racine Avenue, Chicago, IL. 

Par. 2. Respondent is now and for more than 3 years last past has 
been engaged in the sale and distribution of a cosmetic product de- 
signed for curling or waving the hair and designated “Helene Curtis 
Duchess Machineless Wave.” Said product consists of an oil prep- 
aration designated “Helene Curtis Duchess Machineless Oil Solu- 
tion” and pads designated “Helene Curtis Duchess Machineless 
Pads.” 

Respondent causes and at all times mentioned herein has caused 
its said products, when sold, to be transported from its place of busi- 
ness in the State of Illinois to the purchasers thereof located in vari- 
ous other States of the United States and in the District of Columbia. 
Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in its said products in commerce between 
and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of its business as aforesaid, re- 
spondent is in substantial competition with other corporations, and 
with individuals, firms, and partnerships engaged in the sale and 
distribution of similar cosmetic products, or of other products de- 
signed and used for similar purposes, in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 4. In the course and conduct of its aforesaid business the re- 
spondent has disseminated and is now disseminating, and has caused, 
and is now causing, the dissemination of false advertisements con- 
cerning its said products by the United States mails and by various 
other means in commerce, as commerce is defined in the Federal Trade 
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Commission Act, for the purpose of inducing and which are likely 
to induce directly or indirectly the purchase of said products; and 
respondent has also disseminated and is now disseminating, and has 
caused and is now causing, the dissemination of false advertisements 
concerning its said products by various means for the purpose of 
inducing and which are likely to induce directly or indirectly the 
purchase of its said products in commerce, as commerce is defined in 
the Federal Trade Commission Act. Among and typical of the false, 
misleading, and deceptive statements and representations contained 
in said false advertisements disseminated and caused to be dissemi- 
nated as hereinabove set forth, by the United States mails, by adver- 
tisements in trade journals and other periodicals and by circulars, 
pamphlets, and other advertising literature, are the following: 

Helene Curtis Duchess Machineless Oil Solution * * * the beneficial oil 
and vitamin content revitalize and invigorate the scalp roots and hair shaft to 
give lustre, sheen and matchless beauty. 

Helene Curtis introduces the first, the original machineless oil wave * * * 
only Duchess solutions contain the oil and vitamin elements which, by bathing 
the hair strand in a protective film and nourishing the hair roots, supply the 
matchless results which will bring you greater fame and profit. 

Hair glows with new health. 

Only Duchess Solutions contain the oil and vitamin elements which can supply 
this matchless beauty. 

The Helene Curtis Duchess Pad with its thermostatic control indicator. 

Manufactured by National Mineral Company * * * World’s largest manu- 
facturer of products for the beauty shop. 

Par. 5. Through the use of the foregoing representations and 
others of similar import not specifically set out herein, the respondent 
represents and has represented directly or through inference that its 
oil preparation supplies nourishment to the hair and imparts strength 
and vigor to the hair and causes the growth of hair; that it nourishes 
and invigorates the hair roots and hair shaft; that said oil prepara- 
tion is the original machineless oil wave. Respondent also repre- 
sents that its said pads are equipped with a thermostatic device 
which controls and regulates heat. Respondent further represents 
that its said products are manufactured by it. 

Par. 6. The foregoing representations are grossly exaggerated, 
false and misleading. In truth and in fact, respondent’s oil prepa- 
ration is wholly incapable of supplying any nourishment to the 
hair or imparting strength or vigor to the hair or causing the growth 
of hair. It does not nourish or invigorate the hair roots or hair 
shaft. It is not the original machineless oil wave. The device on 
respondent’s pads is not in fact a thermostatic device and will not 
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control or regulate heat. Said device is in fact only a thermoscopic 
device which merely indicates changes in temperature. Respondent 
does not manufacture either of its said products but obtains them 
from other sources. 

Par. 7. There is a preference on the part of a substantial portion 
of the purchasing public for dealing direct with manufacturers, such 
preferences being due in part to a belief that thereby lower prices, 
superior quality and other advantages may be obtained. 

Par. 8. The use by the respondent of the aforesaid false and mis- 
leading statements and representations, disseminated as aforesaid, 
has had and now has the capacity and tendency to, and does, mislead 
and deceive members of the purchasing public into the erroneous and 
mistaken belief that said statements and representations are true, 
and into the purchase of substantial quantities of respondent’s said 
products because of said erroneous and mistaken belief. As a result 
thereof, trade has been diverted unfairly to the respondent from its 
said competitors, and in consequence substantial injury has been done 
and is being done by respondent to competition in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 9. The aforesaid acts and practices of the respondent, as here- 
in alleged, are all to the prejudice and injury of the public and of 
respondent’s competitors, and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Finpinés As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission on the 12th day of July 1940, issued, 
and on the 16th day of July 1940, served, its complaint in this pro- 
ceeding upon the respondent, National Mineral Co., a corporation, 
trading as Helene Curtis Industries, charging it with the use of 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. On September 7, 1940, the respondent filed its answer in this 
proceeding. Thereafter, a stipulation was entered into whereby it was 
stipulated and agreed that a statement of facts signed and executed | 
by the respondent through its counsel, Adolph A. Rubinson, Esq., | 
and W. T. Kelley, chief counsel for the Federal Trade Commission, 
subject to the approval of the Commission, may be taken as the facts 
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in the proceeding and in lieu of testimony in support of the charges 
stated in the complaint, or in opposition thereto, and that the said 
Commission may proceed upon said statement of facts to make its 
report, stating its findings as to the facts and its conclusion based 
thereon and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. Thereafter this 
proceeding regularly came on for final hearing before the Commission 
on said complaint, answer, and stipulation, said stipulation having 
been approved, accepted, and filed, and the Commission having duly 
considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, National Mineral Co., is a corporation, 
organized, existing and doing business under the laws of the State of 
Illinois, trading as Helene Curtis Industries, with its principal place 
of business located in the city of Chicago, State of Illinois. 

Par. 2. Respondent is now and for more than 1 year last past has 
been engaged in the sale and distribution of two products, one desig- 
nated as “Helene Curtis Duchess Machineless Oil Wave” and “Helene 
Curtis Duchess Machineless Oil Solution,” the other as “Helene Curtis 
Duchess Machineless Pads.” Respondent causes, and at all times 
mentioned herein has caused, its said products, when sold, to be trans- 
ported from its place of business in the State of Illinois to the 
purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondent maintains, and 
at all times mentioned herein has maintained, a course of trade in 
its said products in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 8. In the course and conduct of its business as aforesaid, re- 
spondent is in substantial competition with other corporations, and 
with individuals, firms, and partnerships engaged in the sale and 
distribution of similar products or of other products designed and 
used for similar purposes, in commerce between and among the 
various:States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of its aforesaid business the 
respondent has disseminated, and has caused the dissemination of, 
false advertisements concerning its said products by the United States 
mails and by various other means in commerce as commerce is 
defined in the Federal Trade Commission Act, for the purpose of 
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inducing and which are likely to induce, directly or indirectly, the 
purchase of said products; and respondent has also disseminated 
and has caused the dissemination of false advertisements concerning 
its said products by various means, for the purpose of inducing and 
which are likely to induce, directly or indirectly, the purchase of 
its said products in commerce, as commerce is defined in the Federal 
Trade Commission Act. Among and typical of the false, misleading, 
and deceptive statements and misrepresentations contained in said 
false advertisements disseminated and caused’ to be disseminated as 
hereinabove set forth by the United States mails, by advertisements 
in trade journals and other periodicals, and by circulars, pamphlets, 
and other advertising literature, are the following: 

Helene Curtis Duchess Machineless Oil Solution * * * the beneficial oil 
and vitamin content revitalize and invigorate the scalp roots and hair shaft 
to give lustre, sheen and matchless beauty. 

Helene Curtis introduces the first, the original machineless oil wave * * * 
only Duchess solutions contain the oil and vitamin elements which, by bathing 
the hair strand in a protective film and nourishing the hair roots, supply the 
matchless results which will bring you greater fame and profit. 

Hair glows with new health. 

Only Duchess Solutions contain the oil and vitamin elements which can supply 
this matchless beauty. 

The Helene Curtis Duchess Pad with its thermostatic control indicator. 

Manufactured by National Mineral Company * * * World’s largest manu- 
facturer of products for the beauty shop. 

Par. 5. Through the use of the foregoing representations and 
others of similar import not specifically set out herein, the respondent 
represents and has represented, directly or through inference, that its 
oil preparation supplies nourishment to the hair and imparts strength 
and vigor to the hair and causes the growth of hair; that it nourishes 
and invigorates the hair roots and hair shaft; that said oil prepara- 
tion is the original machineless oil wave. Respondent also represents 
that its said pads are equipped with a thermostatic device which 
controls and regulates heat. Respondent further represents that its 
said products are manufactured by it. 

Par. 6. The foregoing representations are exaggerated, false and 
misleading. In truth and in fact respondent’s oil preparation is not 
capable of supplying any nourishment to the hair or imparting 
strength or vigor to the hair, or causing the growth of hair; it does 
not nourish or invigorate the hair roots or hair shaft, and it is not 
the original machineless oil wave. The device on respondent’s pads 
is not in fact a thermostatic device and will not control or regulate 
heat. Said device is in fact only a thermoscopic device which merely 


HELENE CURTIS INDUSTRIES 855 


849 a Order 


indicates changes in temperature. Respondent does not manufacture 
its oil solution, but only the machineless pads. 

Par. 7. There is a preference on the part of a substantial portion 
of the purchasing public for dealing directly with manufacturers, 
such preference being due in part to a belief that thereby lower prices, 
superior quality, and other advantages may be obtained. 

Par. 8. The use by the respondent of the aforesaid false and mis- 
leading statements and representations, disseminated as aforesaid, 
has had the capacity and tendency to mislead and deceive members 
of the purchasing public into the erroneous and mistaken belief that 
said statements and representations are true, and into the purchase 
of substantial quantities of respondent’s said products because of 
said erroneous and mistaken belief. As a result thereof, trade has 
been diverted unfairly to the respondent from its said competitors. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts entered into between 
the respondent herein and W. T. Kelley, chief counsel for the Com- 
mission, which provides, among other things, that without further 
evidence or other intervening procedure the Commission may issue 
and serve upon the respondent herein findings as to the facts and 
conclusion based thereon and an order disposing of the proceeding, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, National Mineral Co., a cor- 
poration, trading as Helene Curtis Industries, its officers, representa- 
tives, agents and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or dis- 
tribution of its cosmetic oil variously designated as “Helene Curtis 
Duchess Machineless Oil Wave,” and as “Helene Curtis Duchess 
Machineless Oil Solution,” and its cosmetic device known as “Helene 
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Curtis Duchess Machineless Pads,” or any other preparation or prod- 
uct of substantially similar composition or substantially similar prop- 
erties, whether sold under the same names or under any other names, 
do forthwith cease and desist from, directly or indirectly: 

1. Disseminating or causing to be disseminated, any advertise- 
ment by means of the United States mails or by any means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents, directly or through inference— 

(a) That respondent’s cosmetic preparation designated as “Helene 
Curtis Duchess Machineless Oil Wave” and as “Helene Curtis Duchess 
Machineless Oil Solution” has any properties which are effective in 
supplying nourishment or strength to the hair, or causing hair to 
grow; that said preparation will nourish or invigorate the hair roots 
or hair shaft; that said preparation is the original machineless oil 
wave; that said preparation is manufactured by respondent, unless 
and until respondent owns or directly and absolutely controls a 
plant or factory herein said preparation is manufactured. 

(b) That respondent’s device designated as “Helene Curtis Duchess 
Machineless Pads” contains a thermostatic device, or that said device 
will control or regulate heat, or do more than indicate temperature 
changes. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said cosmetic oil 
variously designated as “Helene Curtis Duchess Machineless Oil 
Wave,” and as “Helene Curtis Duchess Machineless Oil Solution,” or 
its device designated as “Helene Curtis Duchess Machineless Pads,” 
which advertisement contains any of the representations prohibited 
in paragraph 1 hereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In toe Matter oF 


VICTORIA CHEMICAL COMPANY, SCHWARZ DRUGGIST, 
INC., SCHWARZ DRUG COMPANY, SCHWARZ DRUG 
STORES, INC., HIRAM SCHWARZ, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLHGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 4408. Complaint, Dec. 6, 1940—Decision, Mar. 12, 1941 


Where five corporations, with principal offices and places of business, as case 
might be, in Newark and Bloomfield, N. J., and White Plains, N. Y., and nine 
individuals, who were general officers of one or more of said corporations 
and formed their policies and directed and controlled their acts and practices, 
engaged in compounding, and in interstate sale and distribution of, their 
“Anti-Drink” drug-containing medicinal preparation, and cooperating in 
carrying out acts and practices below set forth; in advertisements which 
they disseminated and caused to be disseminated through the mails, in news- 
papers and periodicals, and through pamphlets, circulars, and other advertis- 
ing matter, and by various other means in commerce and otherwise— 

(a) Represented, directly or by implication, that their said “Anti-Drink” prepa- 
ration was a cure or remedy and competent and effective treatment for alco- 
holism and the liquor habit, through use of which desire for alcoholic stimu- 
lants was eradicated, and that such preparation was safe for use; 

Facts being it was neither a cure or remedy nor competent or effective treatment 
for said condition or habit, and would not eradicate desire for said stimu- 
lants, and was not safe for use, by virtue of tartar emetic content in quantity 
sufficient to cause serious injury to health if used under conditions prescribed 
in said advertisements or under such conditions as are customary or usual, 
and thus used, might result in inflammatory disturbances of the stomach and 
intestinal tract, excessive depression of the cardio-vascular system and 
metabolic disturbances arising from the central nervous system; and 

(0) Failed to reveal facts material in the light of the representations contained 
in their said advertisements, and that use of their said product under the 
conditions prescribed in said advertisements or under such conditions as 
are customary or usual, might result in serious injury to the stomach, in- 
testinal tract, heart, and nervous system; 

With the effect of misleading and deceiving substantial portion of purchasing 
public into erroneous and mistaken belief that such false advertisements 
were true, and of inducing such public to purchase substantial quantities 
of their said product as result of such belief: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce, 


Mr. Jesse D. Kash for the Commission, 
Mr. Bertram 8. Grand and Mr, Michael Sokol, of Newark, N. J., 
for respondents. 


858 FEDERAL TRADE COMMISSION DECISIONS 
Complaint Sot TG: 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Victoria Chemical 
Co., a corporation, Schwarz Druggists, Inc., a corporation, Schwarz 
Drug Co., a corporation, Schwarz Drug Stores, Inc., a corporation, 
Hiram Schwarz, Inc., a corporation, and Sarah Schwarz, Esther 
Schwarz, Joel J. Schwarz, Samuel Schwarz, Ira I. Schwarz, Sylvan 
Schwarz, Hiram Schwarz, Oscar Katz, and Jacob Eisen, hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapy 1. Respondent, Victoria Chemical Co., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New Jersey, with its office and principal place of 
business located at 887 Broad Street, Newark, N. J. 

Respondent, Schwarz Druggists, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New Jersey, with its principal office and place of business at: 
887 Broad Street, Newark, N. J. 

Respondent, Schwarz Drug Co., is a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of New Jersey, with its office and principal place of business at 565 
Bloomfield Avenue, Bloomfield, N. J. 

Respondent, Schwarz Drug Stores, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New Jersey, with its principal office and place of business at 
457 Clinton Avenue, Newark, N. J. 

Respondent, Hiram Schwarz, Inc., is a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of New York, with its office and principal place of business at 158 
Main Street, White Plains, N. Y. 

Respondent, Sarah Schwarz, is an individual and is president of the 
corporate respondent Victoria Chemical Co. Her principal office and 
place of business is located at 887 Broad Street, Newark, N. J. 

Respondent, Esther Schwarz, is an individual and is secretary of 
the corporate respondent Victoria Chemical Co. Her principal office 
and place of business is located at 887 Broad Street, Newark, N. J. 

Respondent, Joel J. Schwarz, is an individual and is treasurer of the 
corporate respondent Victoria Chemical Co., secretary of the corpo- 
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rate respondent Schwarz Druggists, Inc., and secretary of corporate 
respondent Hiram Schwarz, Inc., with his principal office and place 
of business located at 887 Broad Street, Newark, N. J. 

Respondent, Samuel Schwarz, is an individual and is president of 
the corporate respondent Schwarz Druggists, Inc., vice president of the 
corporate respondent Schwarz Drug Co., vice president of the corpo- 
rate respondent Schwarz Drug Stores, Inc., and president of the corpo- 
rate respondent Hiram Schwarz, Inc., with his office and principal 
place of business located at 887 Broad Street, Newark, N. J. 

--Respondent, Ira I. Schwarz, is an individual and is treasurer of 
corporate respondent Schwarz Druggists, Inc., president of the cor- 
porate respondent Schwarz Drug Co., secretary of the corporate re- 
spondent Schwarz Drug Stores, Inc., and vice president of the cor- 
porate respondent Hiram Schwarz, Inc., with his office and principal 
place cf business located at 887 Broad Street, Newark, N. J. 

Respondent, Sylvan Schwarz, is an individual! and is vice presi- 
dent of the corporate respondent Schwarz Druggists, Inc., secretary 
of the corporate respondent Schwarz Drug Co., and president of the 
corporate respondent Schwarz Drug Stores, Inc., with his office and 
principal place of business located at 887 Broad Street, Newark, N. J. 

Respondent, Hiram Schwarz, is an individual and is treasurer of 
the corporate respondent, Hiram Schwarz, Inc., with his principal 
office and place of business located at 158 Main Street, White 
Plains, N. Y. 

Respondent, Oscar Katz, is an individual and is treasurer of the 
corporate respondent Schwarz Drug Co., with his principal office and 
place of business located at 565 Bloomfield Avenue, Bloomfield, N. J. 

Respondent, Jacob Eisen, is an individual and is treasurer of the 
corporate respondent Schwarz Drug Stores, Inc., with his office and 
principal place of business located at 457 Clinton Avenue, Newark, 
N. J. 

The individual respondents formulate the policies and direct, con- 
trol, and dominate the acts and practices of the corporate respondents. 
All of the respondents have acted in conjunction and cooperation 
each with the other in carrying out the acts and practices herein- 
after set forth. 

Par. 2. The respondents are now and for more than 2 years last 
past have been engaged in the business of compceunding, selling, and 
distributing a certain preparation containing drugs designated “Anti- 
Drink” and recommended by respondents for use as a treatment and 
cure for alcoholism and the liquor habit. Respondents cause their 
said preparation, when sold, to be transported from their aforesaid 
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places of business in the States of New York and New Jersey to pur- 
chasers thereof located in various other States of the United States and 
in the District of Coumbia. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in said prepara- 
tion in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, re- 
spondents have disseminated and have caused the dissemination of 
false advertisements concerning their said product by the United States 
mails and by various other means in commerce, as commerce is de- 
fined in the Federal Trade Commission Act; and respondents have also 
disseminated and have caused the dissemination of false advertisements 
concerning their said product by various means for the purpose of in- 
ducing and which are likely to induce, directly or indirectly, the pur- 
chase of their said product in commerce, as commerce is defined in the 
Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements dis- 
seminated and caused to be disseminated as hereinabove set forth by 
the United States mails, by advertisements in newspapers and periodi- 
cals, and by pamphlets, circulars, and other advertising matter, are the 
following: 

DRINK HABIT CAN BE STOPPED 


Have you a loved one who drinks more than is good for him? If so, you can 
help him with Anti-Drink. This highly effective preparation makes liquor dis- 
tasteful to the most habitual drinker. Anti-Drink may be obtained at any 
Schwarz Drug Store. 

Through the use of the statements and representations hereinabove 
set forth and others similar thereto not specifically set out herein, 
respondents have represented, directly or by implication, that their 
preparation Anti-Drink is a cure or remedy and a competent and effec- 
tive treatment for alcoholism and the liquor habit; that by its use the 
desire for alcoholic stimulants is eradicated; that said preparation is 
safe for use. 

Par. 4. The foregoing representations are grossly exaggerated, false 
and misleading. In truth and in fact, respondents’ preparation is not 
a cure or remedy nor a competent or effective treatment for alcoholism, 
or the liquor habit. The use of such product will not eradicate the 
desire for alcoholic stimulants. 

Respondents’ preparation is not safe for use, as it contains the drug 
tartar emetic in a quantity sufficient to cause serious injury to health 
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if said preparation is used under the conditions prescribed in said 
advertisements or under such conditions as are customary or usual. 

Such use of said preparation may result in inflammatory disturb- 
ances of the stomach and intestinal tract, excessive depression of the 
cardio-vascular system, and metabolic disturbances arising from the 
central nervous system. ‘ 

Par. 5. Further, the advertisements disseminated by respondents, 
as aforesaid, constitute false advertisements for the reason that they 
fail to reveal facts material in the light of the representations con- 
tained therein, and fail to reveal that the use of said preparation under 
the conditions prescribed in said advertisements, or under such con- 
ditions as are customary or usual, may result in serious injury to the 
stomach, intestinal tract, heart, and nervous system. 

Par. 6. The use by the respondents of the foregoing false and mis- 
leading advertisements, disseminated as aforesaid, has the tendency 
and capacity to, and does, mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that such 
false advertisements are true and to induce the purchasing public to 
purchase substantial quantities of respondents’ product as a result 
of such belief. 

Par. 7. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Rervorr, Finprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 6th day of December 1940, 
issued and served its complaint in this proceeding upon said respond- 
ents, Victoria Chemical Company, Schwarz Druggists, Inc., Schwarz 
Drug Co., Schwarz Drug Stores, Inc., Hiram Schwarz, Inc., corpora- 
tions, and Sarah Schwarz, Esther Schwarz, Joel J. Schwarz, Samuel 
Schwarz, Ira I. Schwarz, Sylvan Schwarz, Hiram Schwarz, Oscar 
Katz, and Jacob Eisen, individuals, charging them with the use of 
unfair methods of competition in commerce in violation of the provis- 
ions of said act. On December 26, 1940 the respondents filed their 
answer in this proceeding. Thereafter, a stipulation was entered into 
whereby it was stipulated and agreed that a statement of facts signed 
and executed by the respondents through their attorneys, Bertram S. 
Grand and Michael Sokol, and W. T. Kelley, chief counsel of the 
Federal Trade Commission, subject to the approval of the Commission, 
may be taken as the facts in this proceeding and in lieu of testimony 
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in support of the charges stated in the complaint or in opposition 
thereto; and that the said Commission may proceed upon said state- 
ment of facts making its report, stating its findings as to the facts 
and its conclusion based thereon and enter its order disposing of the 
proceeding without presentation of argument or the filing of briefs. 
Thereafter, this proceeding came or for final hearing before the Com- 
mission on said complaint, answer and stipulation, said stipulation 
having been approved, accepted and filed and the Commission having 
duly considered the same and being now fully advised in the premises 
finds that this proceeding is in the interest of the public and makes its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS As TO THE FACTS 


Paracraru 1. Respondent, Victoria Chemical Co., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New Jersey, with its office and principal place 
of business located at 887 Broad Street, Newark, N. J. 

Respondent, Schwarz Druggists, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New Jersey, with its principal office and place of business at 
887 Broad Street, Newark, N. J. 

Respondent, Schwarz Drug Co., is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
New Jersey, with its office and principal place of business at 565 
Bloomfield Avenue, Bloomfield, N. J. 

Respondent, Schwarz Drug Stores, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New Jersey, with its principal office and place of business at 
457 Clinton Avenue, Newark, N. J. 

Respondent, Hiram Schwarz, Inc., is a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of New York, with its office and principal place of business at 158 
Main Street, White Plains, N. Y. 

Respondent, Sarah Schwarz, is an individual and is president of the 
corporate respondent Victoria Chemical Co. Her principal office and 
place of business is located at 887 Broad Street, Newark, N. J. 

Respondent, Esther Schwarz, is an individual and is secretary of 
the corporate respondent Victoria Chemical Co. Her principal office 
and place of business is located at 887 Broad Street, Newark, N. J. 

Respondent, Joel J. Schwarz, is an individual and is treasurer of the 
corporate respondent Victoria Chemical Co., secretary of the corporate 
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respondent Schwarz Druggists, Inc., and secretary of corporate re- 
spondent Hiram Schwarz, Inc., with his principal office and place of 
business located at 887 Broad Street, Newark, N. J. 

Respondent, Samuel Schwarz, is an individual and is president of 
the corporate respondent Schwarz Druggists, Inc., vice president of 
the corporate respondent Schwarz Drug Co., vice president of the cor- 
porate respondent Schwarz Drug Stores, Inc., and president of the 
corporate respondent Hiram Schwarz, Inc., with his office and prin- 
cipal place of business located at 887 Broad Street, Newark, N. J. 

Respondent, Ira I. Schwarz, is an individual and is treasurer of 
corporate respondent Schwarz Druggists, Inc., president of the cor- 
porate respondent Schwarz Drug Co., secretary of the corporate re- 
spondent Schwarz Drug Stores, Inc., and vice president of the cor- 
porate respondent Hiram Schwarz, Inc., with his office and principal 
place of business located at 887 Broad Street, Newark, N. J. 

Respondent, Sylvan Schwarz, is an individual and is vice president 
of the corporate respondent Schwarz Druggists, Inc., secretary of the 
corporate respondent Schwarz Drug Co., and president of the corpo- 
rate respondent Schwarz Drug Stores, Inc., with his office and prin- 
cipal place of business located at 887 Broad Street, Newark, N. J. 

Respondent, Hiram Schwarz, is an individual and is treasurer of 
the corporate respondent Hiram Schwarz, Ine., with his principal 
office and place of business located at 158 Main Street, White Plains, 
N. Y. 

Respondent, Oscar Katz, is an individual and is treasurer of the 
corporate respondent Schwarz Drug Co., with his principal office and 
place of business located at 565 Bloomfield Avenue, Bloomfield, N. J. 

Respondent, Jacob Eisen, is an individual and is treasurer of the 
corporate respondent Schwarz Drug Stores, Inc., with his office and 
principal place of business located at 457 Clinton Avenue, Newark, 
N. J. 

The individual respondents formulate the policies and direct, con- 
trol, and dominate the acts and practices of the corporate respondents. 
All of the respondents have acted in conjunction and cooperation each 
with the other in carrying out the acts and practices hereinafter set 
forth. 

Par. 2. The respondents are now and for more than 2 years last 
past have been engaged in the business of compounding, selling, and 
distributing a certain preparation containing drugs designated “Anti- 
Drink” and recommended by respondents for use as a treatment and 
cure for alcoholism and the liquor habit. Respondents cause their 
said preparation, when sold, to be transported from their aforesaid. 
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places of business in the States of New York and New Jersey to pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondents maintain, and at all 
times mentioned herein have maintained, a course of trade in said 
preparation in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, re- 
spondents have disseminated and have caused the dissemination of 
false advertisements concerning their said product by the United 
States mails and by various other means in commerce, as commerce 
is defined in the Federal Trade Commission Act; and respondents 
have also disseminated and have caused the dissemination of false 
advertisements concerning their said product by various means for 
the purpose of inducing and which are likely to induce, directly or 
indirectly, the purchase of their said product in commerce, as com- 
merce is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements 
disseminated and caused to be disseminated as hereinabove set forth 
by the United States mails, by advertisements in newspapers and 
periodicals, and by pamphlets, circulars and other advertising matter, 
are the following: 


DRINK HABIT CAN BE STOPPED 

Have you a loved one who drinks more than is good for him? If so, you can 
help him with Anti-Drink. This highly effective preparation makes liquor 
distasteful to the most habitual drinker. Anti-Drink may be obtained at any 
Schwarz Drug Store. 

Through the use of the statements and representations hereinabove 
set forth and others similar thereto not specifically set out herein, 
respondents have represented, directly or by implication, that their 
preparation Anti-Drink is a cure or remedy and a competent and 
effective treatment for alcoholism and the liquor habit; that by its use 
the desire for alcoholic stimulants is eradicated ; that said preparation 
is safe for use. 

Par. 4. The foregoing representations are grossly exaggerated, 
false, and misleading. In truth and in fact, respondents’ preparation 
is not a cure or remedy nor a competent or effective treatment for 
alcoholism, or the liquor habit. The use of such product will not — 
eradicate the desire for alcoholic stimulants. . 

Respondents’ preparation is not safe for use, as it contains the 
drug tartar emetic in a quantity sufficient to cause serious injury to 
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health if said preparation is used under the conditions prescribed 
in said advertisements or under such conditions as are customary or 
usual. 

Such use of said preparation may result in inflammatory disturb- 
ances of the stomach and intestinal tract, excessive depression of the 
cardiovascular system, and metabolic disturbances arising from the 
central nervous system. 

Par. 5. Further, the advertisements disseminated by respondents, 
as aforesaid, constitute false advertisements for the reason that they 
fail to reveal facts material in the light of the representations con- 
tained therein, and fail to reveal that the use of said preparation 
under the conditions prescribed in said advertisements, or under such 
conditions as are customary or usual, may result in serious injury to 
the stomach, intestinal tract, heart, and nervous system. 

Par. 6. The use by the respondents of the foregoing false and mis- 
leading advertisements, disseminated as aforesaid, has the tendency 
and capacity to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such false advertisements are true and to induce the purchasing public 
to purchase substantial quantities of respondents’ product as a result 
of such belief. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are 
all to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents and a stipulation as to the facts entered into by Bertram 
S. Grand and Michael Sokol, attorneys for the respondents herein, 
Victoria Chemical Co., Schwarz Druggists, Inc., Schwarz Drug Co., 
Schwarz Drug Stores, Inc., Hiram Schwarz, Inc., corporations, and 
Sarah Schwarz, Esther Schwarz, Joel J. Schwarz, Samuel Schwarz, 
Ira I. Schwarz, Sylvan Schwarz, Hiram Schwarz, Oscar Katz, and 
Jacob Eisen, individuals, and W. T. Kelley, chief counsel for the 
Commission, which provides, among other things, that without 
further evidence or other intervening procedure the Commission may 
issue and serve upon the respondents herein findings as to the facts 
and conclusion based thereon and an order disposing of the proceed- 
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ing, and the Commission having made its findings as to the facts and 
conclusion that said respondents have violated provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, Victoria Chemical Co., Schwarz 
Druggists, Inc., Schwarz Drug Co., Schwarz Drug Stores, Inc., Hiram 
Schwarz, Inc., corporations, their officers, representatives, agents, and 
employees, and Sarah Schwarz, Esther Schwarz, Joel J. Schwarz, 
Samuel Schwarz, Ira I. Schwarz, Sylvan Schwarz, Hiram Schwarz, 
Oscar Katz, and Jacob Hisen, individuals, their representatives, agents, 
and employees, directly or through any corporate device in connection 
with the offering for sale, sale, and distribution of their medicinal 
preparation designated “Anti-Drink” or any other preparation com- 
posed of substantially similar ingredients or possessing substantially 
similar properties, whether sold under the same name or names or 
under any other name, do forthwith cease and desist from : 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails, or (6) by any means in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
which advertisements represent, directly or through implication, that 
said preparation is a cure for or remedy or a competent or effective 
treatment for alcoholism or the liquor habit; that the use of said 
preparation will eradicate the desire for alcoholic stimulants; that 
said preparation is harmless, or may be safely used, or which fail to 
reveal that the use of such preparation may result in inflammation 
of the stomach and intestinal tract and disturbance of the heart and 
nervous system. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce 
directly or indirectly the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said product, which 
advertisement contains any of the representations prohibited in para- 
graph 1 hereof, or which fail to reveal that the use of such preparation 
may result in inflammation of the stomach and intestinal tract and 
disturbance of the heart and nervous system. 

It is further ordered, That the respondents shall, within 10 days 
after service upon them of this order, file with the Commission an 
interim report in writing stating whether they intend to comply with 
this order, and if so, the manner and form in which they intend to com- 
ply and that within 60 days after service upon them of this order, said 
respondents shall file with the Commission a report in writing setting 
forth in detail the manner and form in which they have complied with 
this order. 
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J. H. CAMP, TRADING AS J. H. CAMP, AND DRUG 
PROFITS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4446. Complaint, Jan. 14, 1941—Decision, Mar. 12, 1941 


Where an individual engaged in interstate sale and distribution of his “Phalene” 
and “Burtone” drug-containing preparations; by advertisements disseminated 
through the mails and through radio continuities— 

(a) Represented, directly and by implication, that said “Phalene” was a tonic 
for the liver and that its use would help remove poisons that cause prema- 
ture aging, and that it was a competent and effective treatment for sick 
headache, nauseated stomach, loss of appetite, aching muscles and joints, 
indigestion, and acid conditions; 

Facts being it was primarily an irritant laxative and was not a tonic for the liver, 
effect upon which would be limited to tending to increase secretion of bile; 
its action in removing poisons from the system was no greater than that of 
any ordinary laxative; and it had no value in preventing premature aging 
nor in the treatment of aforesaid ailments and conditions, in excess of 
affording temporary relief when such conditions were due to constipation ; 
and 

(b) Represented, directly and by implication, that said “Burtone”’ was a com- 
petent and effective treatment for bilious attacks, stomach nausea, headaches, 
indigestion, stomach gas and weak, tired-out feeling, and that it would cor- 
rect faulty habits of elimination, produce free organic action of the liver and 
lower bowel and free the body of toxic poisons; 

Facts being, said preparation’s therapeutic property was limited to that of a 
laxative and mild choleretic, it had no therapeutic value in treatment of 
aforesaid ailments and conditions in excess of affording temporary relief 
when such conditions were due to constipation, and it would not correct 
faulty habits of elimination, produce free organic action of the liver or lower 
bowel or free the body from toxic poisons; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such false and mislead- 
ing representations were true, and because of said belief, of inducing purchase 
by it of products aforesaid in substantial quantities: 

Held, that such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. Jesse D. Kash for the Commission. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that J. H. Camp, an 
individual trading as J. H. Camp and as Drug Profits, Inc., hereim- 
after referred to as respondent, has violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest hereby issues its com- 
plaint stating its charges in that respect as follows: 

Paracrarn 1. The respondent, J. H. Camp, is an individual trad- 
ing as J. H. Camp and as Drug Profits, Inc., with his office and prin- 
cipal place of business located at Ravenswood, W. Va. 

Par. 2. The respondent is now and for more than 1 year last past 
has been engaged in the sale and distribution of certain preparations 
containing drugs, designated by him as “Phalene” and “Burtone,” 
and recommended by him for use in treatment of various ailments 
and conditions of the human body. 

Respondent causes the said preparations, when sold by him, to be 
transported from his aforesaid place of business in the State of West 
Virginia, to purchasers thereof located in various other States of 
the United States and in the District of Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said preparations in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 3. In the course and conduct of his aforesaid business respond- 
ent has disseminated and is now disseminating, and has caused and 
is now causing the dissemination of, false advertisements concerning 
his said products by the United States mails and by various other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination 
of, false advertisements concerning the said products by various 
means for the purpose of inducing and which are likely to induce, 
directly or indirectly, the purchase of the said product in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 
Among and typical of the false, misleading, and deceptive statements 
and representations contained in said false advertisements, dissemi- 
nated and caused to be disseminated by radio continuities, are the 
following: 
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PHALENE 


Réach for health with Phalene! When you feel tired, weak, worn, old— 

Phalene acts to restore the normal flow of vital digestive juices—helps 
remove poisons that make you old before your time. 

When you suffer from sick headache, nauseated stomach, loss of appetite, 
aching muscles and joints, restless sleep, and a tired, weak body * * * and 
when your condition indicates the need for anti-acid and digestive treatments 
give Phalene a trial. 

Phalene is a guaranteed tonic for the liver. 

This is an old, tried and true product * * * When you feel bad * * * 
when you're sluggish * * * get a bottle of Phalene tablets. 

* * * was developed for uSe in the medical world as a laxative tonic 
for the liver * * * 


BURTONE 


A more thorough treatment when there’s Bilious Attacks, Stomach Nausea, 
Headaches, Indigestion, Stomach Gas, and that Weak Tired-Out Feeling. These 
will remain—unless you correct faulty habits of the elimination; unless there’s 
free organic action of the liver and lower bowel.—that’s why we say try 
Burtone * * * Because Burtone now contains these helps. 

Treatment: Begin the cathartic dose. Then one tablet night and morn- 
ing until your tongue clears and your body feels free from toxie poisons. 

Par. 4. Through the use of the aforesaid statements and representa- 
tions and others of similar import and meaning not specifically set out 
herein, the respondent represents, directly and by implication, that his 
preparation designated “Phalene” is a tonic for the liver and that its 
use will help remove poisons that cause premature aging; that it is a 
competent and effective treatment for sick headache, nauseated stom- 
-ach, loss of appetite, aching muscles and joints, restless sleep, tired, 
run-down condition of the body, indigestion and acid conditions. 
By the same means the respondent represents that “Burtone” is a 
competent and effective treatment for bilious attacks, stomach nausea, 
headaches, indigestion, stomach gas and weak, tired-out feeling; that 
it will correct.faulty habits of elimination and produce free organic 
action of the liver and lower bowel; and that it will free the body 
of toxic poisons. 

Par. 5. The foregoing representations are grossly exaggerated, mis- 
leading and untrue. In truth and in fact, respondent’s preparation 
“Phalene” is primarily an irritant laxative. This preparation is not 
a tonic for the liver and its effect upon the liver would be limited to 
tending to increase the secretion of bile by the liver. Its action in 
removing poisons from the system is no greater than that of any 
ordinary laxative, and it will have no value in preventing premature 
aging. Respondent’s preparation has no therapeutic value in the 
treatment of sick headache, nauseated stomach, loss of appetite, aching 


870 FEDERAL TRADE ,COMMISSION DECISIONS 


Findings BYVAL ined IOP 


muscles and joints, restless sleep, tired, run-down condition of the 
body, indigestion, or acid conditions in excess of affording temporary 
relief when such conditions are due to or symptomatic of constipation. 

The therapeutic property of respondent’s preparation “Burtone” is 
limited to that of a laxative and mild choleretic. The preparation 
has no therapeutic value in the treatment of bilious attacks, stomach 
nausea, headaches, indigestion, stomach gas or weak, tired out feeling 
in excess of affording temporary relief when such conditions are due 
to constipation. Said preparation will not correct faulty habits of 
elimination, produce free organic action of the liver or lower bowel 
or free the body from toxic poisons. 

Par. 6. The use by the respondent of the foregoing false and mis- 
leading advertisements, disseminated as aforesaid, has the tendency 
to and does mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such false and mis- 
leading advertisements and representations are true and to induce 
the purchasing public to purchase substantial quantities of respond- 
ent’s preparations as a result of such erroneous and mistaken belief. 

The aforesaid acts and practices of the respondent, as herein al- 
leged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprncs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 14, 1941, issued and served 
its complaint in this proceeding upon the respondent J. H. Camp, 
trading as J. H. Camp, and Drug Profits, Inc., charging him with the 
use of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. On January 22 and January 29, 1941, 
the respondent filed answers in this proceeding. Thereafter, a stipu- 
lation was entered into whereby it was stipulated and agreed that a 
statement of facts signed and executed by the respondent J. H. Camp 
and W. T. Kelley, chief counsel of the Federal Trade Commission, 
subject to approval of the Commission, may be taken as the facts 
in this proceeding and in lieu of testimony in support of the charges 
stated in the complaint or in opposition thereto, and that said Com- 
mission may proceed upon said statement of facts, making its report 
stating its findings as to the facts and its conclusion based thereon 
and enter its order disposing of the proceeding without the presenta- 
tion of argument or the filing of briefs, and the respondent expressly 
waived the filing of the report upon the evidence by the trial examiner. 
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Thereafter, this proceeding came on for final hearing before the Com- 
mission on said complaint, answers, and stipulation, said stipulation 
having been approved, accepted and filed, and the Commission having 
duly considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest, of the public and makes its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, J. H. Camp, is an individual trading 
as J. H. Camp and as Drug Profits, Inc., with his office and prin- 
cipal place of business located at Ravenswood, W. Va. 

Par. 2. The respondent is now and for more than 1 year last past has 
been engaged in the sale and distribution of certain preparations 
containing drugs, designated by him as “Phalene” and “Burtone” and 
recommended by him for use in the treatment of various ailments 
and conditions of the human body. 

Respondent causes the said preparations, when sold by him, to be 
transported from his aforesaid place of business in the State of West 
Virginia to purchasers thereof located in various other States of the 
United States and in the District of Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said preparations in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of his aforeseid business respond- 
ent has disseminated and is now disseminating and has caused and is 
now causing the dissemination of false advertisements concerning his 
said products by the United States mails and by various other means 
in commerce as “commerce” is defined in the Federal Trade Commis- 
sion Act; and respondent has also disseminated and is now disseminat- 
ing, and has caused and is now causing the dissemination of, false 
advertisements concerning the said products by various means for the 
purpose of inducing and which are likely to induce, directly or indi- 
rectly, the purchase of the said products in commerce, as “commerce” 
is defined in the Federal Trade Commission Act. Among and 
typical of the false, misleading and deceptive statements and represen- 
tations contained in said false advertisements, disseminated and 
caused to be disseminated by radio continuities, are the following: 


PHALENE 


Reach for health with Phalene! When you feel tired, weak, worn, old— 
Phalene acts to restore the normal flow of vital digestive juices—helps re- 
move poisons that make you old before your time. 
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When you suffer from sick headache, nauseated stomach, loss of appetite, 
aching muscles and joints, restless sleep, and a tired, weak body ee ES ah 
when your condition indicates the need for antiacid and digestive treatments give 


Phalene a trial, 
Phalene is a guaranteed tonic for the liver. 
This is an old, tried and true product * * * When you feel bad * * * 
when you're sluggish * * * geta bottle of Phalene tablets. 
* * %* was developed for use in the medical world as a laxative tonic for 
thenlivers 75" i” 
BURTONE 


A more thorough treatment when there’s Bilious Attacks, Stomach Nausea, 
Headaches, Indigestion, Stomach Gas, and that Weak Tired-Out Feeling. These 
will remain—unless you correct faulty habits of the elimination; unless there’s 
free organic action of the liver and lower bowel.—that’s why we say try 
Burtone * * * Because Burtone now contains these helps. 

Treatment: Begin the cathartic dose. Then one tablet night and morning 
until your tongue clears and your body feels free from toxic poisons. 

Par. 4. Through the use of the aforesaid statements and representa- 
tions and others of similar import and meaning not specifically set 
out herein, the respondent represents, directly and by implication, 
that his preparation designated “Phalene” is a tonic for the liver 
and that its use will help remove poisons that cause premature aging; 
that it is a competent and effective treatment for sick headache, 
nauseated stomach, loss of appetite, aching muscles and joints, indi- 
gestion, and acid conditions. By the same means the respondent 
represents that “Burtone” is a competent and effective treatment for 
bilious attacks, stomach nausea, headaches, indigestion, stomach gas 
and weak, tired-out feeling; that it will correct faulty habits of 
elimination and produce free organic action of the liver and lower 
bowel; and that it will free the body of toxic poisons. 

Par. 5. The foregoing representations are grossly exaggerated, mis- 
leading and untrue. In truth and in fact, respondent’s preparation 
“Phalene” is primarily an irritant laxative. This preparation is not 
a tonic for the liver and its effect upon the liver would be limited to 
tending to increase the secretion of bile by the liver. Its action in 
removing poisons from the system is no greater than that of any 
ordinary laxative, and it will have no value in preventing premature 
aging. Respondent’s preparation has no therapeutic value in the 
treatment of sick headache, nauseated stomach, loss of appetite, 
aching muscles and joints, restless sleep, tired, run-down condition 
of the body, indigestion, or acid conditions in excess of affording 


temporary relief when such conditions are due to or symptomatic of 
constipation. 
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The therapeutic property of respondent’s preparation “Burtone” is 
limited to that of a laxative and mild choleretic. This preparation 
has no therapeutic value in the treatment of bilious attacks, stomach 
nausea, headaches, indigestion, stomach gas or weak, tired-out feeling 
in excess of affording temporary relief when such conditions are due 
to constipation. Said preparation will not correct faulty habits of 
elimination, produce free organic action of the liver or lower bowel 
or free the body from toxic poisons. 

Par. 6. The use by the respondent of the foregoing false and mis- 
leading advertisements, disseminated as aforesaid, has the tendency 
to and does mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous and mistaken belief that such false and 
misleading advertisements and representations are true and to induce 
the purchasing public to purchase substantial quantities of respond- 
ent’s preparations as a result of such erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DEAIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of respondent 
and the stipulation as to the facts entered into by the respondent J. H. 
Camp, trading as J .H. Camp, and Drug Profits, Inc., and W. T. Kelley. 
chief counsel for the Commission, which provides, among other things, 
that without further evidence or other intervening procedure the 
Commission may issue and serve upon the respondent herein findings 
as to the facts and conclusion based thereon and an order disposing of 
the proceeding, the filing of a report upon the evidence by the trial 
examiner having been expressly waived, and the Commission having 
made its findings as to the facts and conclusion that. said respondent 
has violated the provisions of the Federal Trade Commission Act. 

It 7s ordered, That the respondent J. H. Camp, individually and 
trading as J. H. Camp, and Drug Profits, Inc., or trading under any 
other name or names, his representatives, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of his medicinal preparations 
designated “Phalene” and “Burtone” or any other preparation or 
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preparations composed of substantially similar ingredients or possess- 
ing substantially similar properties, whether sold under the same or 
any other name or names, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents directly or through implication— 

(a) That the preparation “Phalene” is a tonic for the liver. 

(2) That the preparation “Phalene” has any value in preventing 
premature aging or has any value for removing poisons from the sys- 
tem in excess of that afforded by an ordinary laxative. 

(c) That the preparation “Phalene” has any therapeutic value in 
the treatment of sick headache, nauseated stomach, loss of appetite, 
aching muscles and joints, restless sleep, tired run-down condition of 
the body, indigestion, or acid conditions in excess of causing a laxative 
action by the intestines and thus affording temporary relief when such 
conditions are due to or symptomatic of constipation. 

(d) That the preparation “Burtone” will correct faulty habits of 
elimination, produce free organic action of the liver or lower bowel or 
free the body of toxic poisons, or that said preparation has any thera- 
peutic value in the treatment of bilious attacks, stomach nausea, head- 
aches, indigestion, stomach gas, or sick, tired-out feeling, in excess of 
affording temporary relief when such conditions are due _ to 
constipation. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce as “commerce” is 
defined in the Federal Trade Commission Act of said preparations 
“Phalene” and “Burtone,” which advertisements contain any of the 
representations prohibited in paragraph 1 hereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 
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LESSING HAT COMPANY, INC., AND JOSEPH LORING, 
TRADING AS LORING HAT COMPANY 


COMPLAINT, FINDINGS, AND ORDER.IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4245. Complaint, Aug. 20, 1940—Decision, Mar. 18, 1941 


Where a corporation and an individual, who was its president and managed, 
eontrolled, and dominated its affairs and activities, engaged in manufacture 
of caps and hats from old, used, and second-hand hats purchased by them, 
through cleaning, steaming, ironing, and shaping and, in some instances, 
fitting with new trimmings, Sweat bands, and size labels, such previously 
used felt hat bodies so that they had appearance of new. hats and caps 
made from felts and other materials which had never been worn or used— 

(a) Sold their said hats and caps to retailers, jobbers, and wholesalers, with 
no labeling, marking, or designation stamped thereon to indicate to purchas- 
ing public that they were in fact made from old hat bodies, cleaned and 
renovated; and 

(b) Failed adequately to inform members of purchasing public that such prod- 
ucts made by them were in fact made from old, worn, and previously used 
bodies, as distinguished from those made from newly manufactured ma- 
terials, through stamping term “Made of Castaway Hats” on sweat bands 
or size labels in such a way that jobbers, wholesalers, and retailers, leaving 
number, could readily remove that portion of label bearing aforesaid term; 

With result that, through use of said labels and other acts and practices above 
set forth, they placed in hands of uninformed or unscrupulous dealers means 
and instrumentality whereby they might deceive or mislead members of 
purchasing public, by whom, lacking clear and conspicuous label disclosure, 
articles thus made are readily taken for those of new material entirely, 
into erroneous and mistaken belief that they were purchasing hats and caps 
made from new and unused materials or from bodies from shopworn or 
unsalable hats, and with effect of misleading and deceiving a substantial 
number of wholesalers, jobbers, retailers, and members of said public into 
aforesaid erroneous belief and, by reason thereof, into purchase of a sub- 
stantial number of said hats and caps: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Robert Mathis, Jr., for the Commission. 
Mr. S. Jerome Loring, of Long Island, N. Y., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
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Trade Commission, having reason to believe that Lessing Hat Co., 
Inc., and Joseph Loring, an individual, trading as Loring Hat Co., 
hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracrapn 1. Respondent, Lessing Hat Co., Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York. Respondent, Joseph Loring, is an 
individual and is president of the respondent corporation, Lessing 
Hat Co., Inc., and as such manages, controls, and dominates its cor- 
porate affairs and activities with reference to the unfair and deceptive 
acts and practices herein alleged. Respondent, Joseph Loring, also 
trades as Loring Hat Co. All of said respondents have their office 
and principal place of business at Third and Mercer Streets, in the 
city and State of New York. 

Par. 2. In the course and conduct of their business described herein, 
respondents for more than 2 years last past have been engaged im 
the business of manufacturing caps and hats from felt and other 
materials obtained from old, used, and second-hand hats and of 
selling the same to retailers, jobbers, and wholesale dealers located 
in the various States of the United States. Respondents cause such 
caps and hats when sold to be transported from their place of business 
in the State of New York to the aforesaid purchasers located in the 
various States of the United States other than the State of New 
York. Respondents maintain and have maintained a course of trade 
in said hats and caps in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business respondents 
buy second-hand, old, worn, and previously used felt hats. The old, 
worn, and previously used felt hat bodies are cleaned, steamed, 
ironed, and shaped by respondent and then are fitted with new trim- 
mings, sweat bands, size labels, and sold by respondents to retailers 
and wholesale dealers who in turn sell said hats and caps to the 
purchasing public. 

Par. 4. The aforesaid old, worn, and previously used hat bodies, 
after being manufactured into hats or caps, are in some instances 
fitted with new trimmings, sweat bands, and size labels, as described 
herein, and have the appearance of new hats and caps manufactured 
from felts and other materials which have never been worn or used. 
When articles which are in fact manufactured from second-hand or 
used materials, but which have the appearance of being manufactured 
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from new materials, are offered to the purchasing public and such 
articles are not clearly and conspicuously labeled as being manufac- 
tured from used or second-hand materials, they are easily and readily 
taken by members of the purchasing public as being manufactured 
entirely from new materials. 

Said hats and caps manufactured by respondents are sold to re- 
tailers and to jobbers and wholesale dealers without any label, 
marking, or designation stamped thereon to indicate to the purchasing 
public that said hats and caps are in fact manufactured from old, 
worn, and previously used hat bodies which have been cleaned and 
renovated by respondents. Said hats and caps are resold to the 
purchasing public without disclosing the fact that they are in fact 
manufactured from hat bodies and other materials which have been 
previously worn or used and under such circumstances purchasers are 
led to believe that they are in fact new hats and caps manufactured 
entirely from new materials. 

On some part of the sweat band or size labels which are attached 
to said hats or caps, the respondents have caused to be stamped the 
words “Made of castaway hats.” This size label is printed so that 
one portion has the size number printed thereon and the other portion 
has the words “Made of castaway hats” printed thereon. These labels 
are so attached to the hat or cap that jobbers, wholesale dealers, and 
retailers can readily and easily cut off and remove that portion. of 
the label bearing the term “Made of castaway hats,” leaving the size 
number on the remaining portion of said label. 

Par. 5. The term “Made of Castaway Hats” under the conditions 
of use hereinabove described does not adequately inform members of 
the purchasing public that the hats and caps manufactured by the 
respondents and sold under such designation are in fact made from 
old, worn, and previously used hat bodies as distinguished from hats 
and caps made from newly manufactured materials which have never 
been worn or used. 

Par. 6. By the use of the aforesaid label, and the other acts and 
practices set forth herein, the respondeiits place in the hands of 
uninformed or unscrupulous jobbers, wholesalers, and retail dealers 
means and instrumentalities whereby said jobbers, wholesale and re- 
tail dealers may deceive or mislead members of the purchasing public 
into the erroneous and mistaken belief that they are purchasing hats 
or caps manufactured from new and unused materials, which are in 
fact composed entirely or in part of old, second-hand, and previously 
used hats or materials. 
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Par. 7. The use by respondents of the acts and practices above set 
forth has the tendency and capacity to, and does, mislead and deceive 
a substantial number of wholesale dealers, jobbers, retail dealers, 
and members of the purchasing public into the erroneous and mis- 
taken beliefs that the said hats and caps are manufactured from new 
and unused materials or made from new but shopworn hat bodies 
which have never been worn or used and into the purchase of a 
substantial number of such hats and caps because of such erroneous 
and mistaken beliefs. 

Par. 8. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Rervort, Frnvings As TO THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 20th day of August 1940, issued 
and subsequently served its complaint in this proceeding upon said 
respondents, Lessing Hat Co., Inc., and Joseph Loring, an individual 
trading as Loring Hat Co., charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said act. After the issuance of said complaint (no 
answer being filed on behalf of respondents), testimony and other 
evidence in support of the allegations of said complaint were intro- 
duced by Robert Mathis, Jr., attorney for the Commission, the 
respondents being represented by S. Jerome Loring, before Miles J. 
Furnas, an examiner of the Commission theretofore duly designated 
by it, and said testimony and other evidence were duly recorded -and 
filed ‘in the office of the Commission. The respondents expressly 
agreed that the Commission may proceed to make its report, stating 
its findings as to the facts and its conclusion based thereon, and enter 
its order disposing of the proceeding without the presentation of 
argument or the filing of briefs. The respondents further expressly 
waived the filing of a report upon the evidence by the trial examiner. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint, testimony, and other evidence; 
and the Commission having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest. of the public and makes its findings as to, the facts and its 
conclusion drawn therefrom. 
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ParacrapH 1. Respondent, Lessing Hat Co., Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York. Respondent, Joseph Loring, is an 
individual and is president of the respondent corporation, Lessing 
Hat Co., Inc., and as such manages, controls, and dominates its 
corporate affairs and activities with reference to the unfair and decep- 
tive acts and practices herein set forth. Respondent, Joseph Lor- 
ing, also trades as Loring Hat Co. All of said respondents have their 
office and principal place of business at Third and Mercer Streets, 
in the city and State of New York. 

Par. 2. In the course and conduct of their said business, respond- 
ents, for more than 2 years last past, have been engaged in the busi- 
ness of manufacturing caps and hats from felt and other materials 
obtained from old, used, and second-hand hats and of selling the 
same to retailers, jobbers, and wholesale dealers located in the vari- 
ous States of the United States. Respondents cause such caps and 
hats, when sold, to be transported from their place of business in 
the State of New York to the aforesaid purchasers located in the 
various States of the United States other than the State of New 
York. Respondents maintain and have maintained a course of 
trade in said hats and caps in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, respondents 
buy second-hand, old, worn, and previously used felt hats. The old, 
worn, and previously used felt hat bodies are cleaned, steamed, ironed, 
and shaped by respondents and then are fitted with new trimmings, 
sweat. bands, and size labels and sold by respondents to retailers and 
wholesale dealers, who in turn sell said. hats and caps to the 
purehasing public. 

Par. 4. The aforesaid old, worn, and previously used hat bodies, 
after being manufactured into hats or caps, are in some instances 
fitted with new trimmings, sweat bands, and size labels as described 
herein and have the appearance of new hats and caps manufactured 
from felts and other materials which have never been worn or used. 
When articles which are in fact manufactured from second-hand or 
used materials, but which have the appearance of being manufac- 
tured from new materials, are offered to the purchasing public and 
such articles are not clearly and conspicuously labeled as being manu- 
factured from used or second-hand materials, they are easily and 
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readily taken by members of the purchasing public as being manu- 
factured entirely from new materials. 

Said hats and caps manufactured by respondents are sold to retail- 
ers and. to jobbers and wholesale dealers without any labeling, mark- 
ing, or designation stamped thereon to indicate to the purchasing 
public that said hats and caps are in fact manufactured from old, 
worn, and previously used hat bodies which have been cleaned and 
renovated by respondents. 

Par. 5. On some part of the sweat band or size labels which are 
attached to said hats or caps, the respondents have caused to be 
stamped the word “Made of Castaway Hats.” This size label is 
printed so that one portion has the size number printed thereon and 
the other portion has the words “Made of Castaway Hats” printed 
thereon. These labels are so attached to the hat or cap that the 
jobbers, wholesale dealers, and retail dealers can readily and easily 
cut off and remove that portion of the label bearing the term “Made 
of Castaway Hats,” leaving the size number on the remaining por- 
tion of said label. In some instances the label is attached in the 
reverse of the manner above described so that the portion of the label 
reading “Made of Castaway Hats” is attached to the hat or cap. 

Par. 6. The term “Made of Castaway Hats” under the conditions 
of use hereinabove described does not adequately inform members of 
the purchasing public that the hats and caps manufactured by the 
respondents and sold under such designation are in fact made from 
old, worn, and previously used hat bodies, as distinguished from hats 
and caps made from newly manufactured materials which have never 
been worn or used. 

Par. 7. By the use of the aforesaid labels and the other acts and 
practices set forth herein, the respondents place in the hands of unin- 
formed or unscrupulous jobbers, wholesale and retail dealers, a means 
and instrumentality whereby said jobbers, wholesale and retail dealers 
may deceive or mislead members of the purchasing public into the 
erroneous and mistaken belief that they are purchasing hats or caps 
manufactured from new and unused materials, or from shopworn hat 
bodies, when in fact the hats sold by respondents are composed en- 
tirely or in part of old, second-hand, and previously used hats or 
materials. A shopworn hat is one that is discolored or badly used in 
window display or badly handled inside the store, so that it is not 
salable again, or it may be a hat that came through with a marking 
or defacement on the surface of the felt or any part of it. It is an 
unsalable hat. 
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Par. 8. The use by the respondents of the acts and practices above 
set forth has the tendency and capacity to, and does, mislead and 
deceive a substantial number of wholesale dealers, jobbers, retail deal- 
ers, and members of the purchasing public into the erroneous and 
mistaken belief that the said hats and caps are manufactured from 
new and unused materials or made from new but shopworn hat bodies 
which have never been worn or used, and into the purchase of a 
substantial number of said hats or caps because of such erroneous 
and mistaken belief. 

CONCLUSION 


The aforesaid acts and practices of respondents as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, testimony and other evi- 
dence taken before Miles J. Furnas, an examiner of the Commission 
theretofore duly designated by it, in support of the allegations of the 
said complaint and in opposition thereto, by Robert Mathis, Jr., 
counsel for the Commission, and by S. Jerome Loring, counsel for 
the respondents, and the Commission having made its findings as to 
the facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent Lessing Hat Co., Inc., its officers, 
directors, representatives, agents, and employees, and respondent 
Joseph Loring, individually and trading as Loring Hat Co., his repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device in connection with the offering for sale, sale, and 
distribution of hats and caps in commerce as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Representing that hats or caps manufactured in whole or in part 
of used or second-hand materials, are new or are composed of new 
materials, by failure to stamp on the sweat bands thereof in con- 
spicuous and legible terms which cannot be removed or obliterated 
without mutilating the sweat bands, a statement that said products 
are composed of second hand or used materials, provided that if sweat 
bands are not affixed to such hats or caps then such stamping must 
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appear on the bodies of such hats or caps in conspicuous and legible 
terms which cannot be removed or obliterated without mutilating 
said bodies. 

2. Representing in any manner that hats or caps made in whole 
or in part from old, used, or second-hand cies are new or are 
composed of new raaterialee 

It is further ordered, That respondents shall within 60 days after 
service upon them of this order, file with the Commission a report 
in writing setting forth in dora the manner and form in which 
they have complied with this order. 
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In THE MatTrer oF 


HEALTH RAY MANUFACTURING COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4408. Complaint, Dec. 7, 1940—Decision, Mar. 18, 1941 


Where a corporation engaged in manufacture and in interstate sale and dis- 


tribution of its so-called ‘“‘Twin-Are Health Ray Sun Lamp” for home use 
by tbe lay individual as an artifical means of obtaining the ultraviolet 
rays of natural sunlight, and, as alleged, for the prevention, treatment, 
and alleviation of various ailments, diseases, and abnormal conditions; 
in advertisements which it disseminated and caused to be disseminated 
through the mails, newspapers, and periodicals, and advertising literature, 
and by other means in commerce, and otherwise— 


(a) Represented, directly and by implication, that its said product was a sun 


(b) 


(c) 


lamp and that the wave lengths of the ultraviolet rays which it emitted 
were of the same wave lengths as natural midsummer sunlight but with 
an intensity 15 times greater, and that such device was suitable and safe 
for home use by the layman for treating various bodily ailments and dis- 
eases without the direction, supervision, or advice of a qualified physician ; 
facts being its said lamp, by reason of the nature of the ultraviolet rays 
emitted therefrom, which were not of the same wave lengths as natural 
sunlight and did not have the intensity claimed therefor, as above set forth, 
was not a sun lamp, but was in the category of therapeutic lamps which 
are not suitable for the same type of uses aS are sun, lamps, nor for home 
use for therapeutic purposes without supervision of a trained and skilled 
operator, because of danger of overexposure and severe burns ; 

Represented, as aforesaid, that said device would give benefits to the skin 
and general health of the user comparable and equivalent to, or greatly 
exceeding, those given by natural midsummer sunlight, and that use thereof 
would help build strong bones and teeth, tone up the system, and act as a 
tonic, increase the activity of many glands, build up bodily resistance and 
improve general health; facts being it would not give benefits to skin and 
general health comparable to those given by natural sunlight, since ultra- 
violet rays emitted therefrom were not, in truth, comparable to the ultra- 
violet rays of natural sunlight, and it would not accomplish other results 
claimed ; 

Represented, as aforesaid, that it served aS a cure, remedy, or competent 
and adequate treatment for athlete’s foot and would kill the responsible 
germs or spores in the skin affected, and that it was such a cure, remedy, 
or treatment for acne, pimples, and surface skin eruptions, which it caused 
to disappear; facts being its therapeutic value was limited to the possible 
destruction of bacteria when present on the surface of the skin, and it 
had no value in the treatment of athlete’s foot or the other ailments or 
eonditions above set forth, and would not accomplish results claimed for 
it as aforesaid; and 
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(ad) Failed to reveal facts material in the light of the representations con- 
tained in aforesaid advertisements, and that unsupervised use of its device 
for therapeutic purposes by persons not trained in operation thereof and 
not skilled in diagnosis, analysis, and methods of treatment of disease, 
might result in severe burns and other serious and irreparable injury to 
health ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into erroneous and mistaken belief that such false representations 
were. true, and of thereby inducing its purchase of said device: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 

Mr. Merle P. Lyon for the Commission. 
Mr. Max E.. Kaplan, of Suffern, N. Y., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Health Ray Manu- 
facturing Co., Inc., a corporation, hereinafter referred to as respond- 
ent, has violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracraru 1. Respondent, Health Ray Manufacturing Co., Inc., 
as a corporation, organized, existing, and doing business under and 
by virtue of the laws of the State of New York, with its principal 
office and place of business located on North Elm Street, in the city 
of Deep River, State of Connecticut. It is now, and for more than 
2 years last past has been, engaged in the manufacture and in the 
sale and distribution in commerce between and among the various 
States of the United States and in the District of Columbia of a 
device designated “Twin-Are Health Ray Sun Lamp.” Said device 
is sold, designed, and intended for home use by the lay individual as an 
artificial means of obtaining the ultraviolet rays of natural sunlight 
and for the alleged prevention, treatment, and alleviation of various 
ailments, diseases and abnormal conditions of the human body. 

Par. 2. Said respondent, being engaged in business as aforesaid, 
rauses and has caused its said product, “Twin-Are Health Ray Sun 
Lamp,” when sold, to be transported from its factory at Deep River, — 
Conn., to purchasers located in States of the United States other 
than the State of origin of such shipments and also in the District of 
Columbia. There is now, and has been during all the times herein 
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mentioned, a course of trade in the afore-mentioned product sold by 
the respondent in commerce between and among the various States 


of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concern- 
ing its said product, by the United States mails, and by various other 
means In commerce, as commerce is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination of, 
false advertisements concerning its said product, by various means, for 
the purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of its said product in commerce, as commerce 


is defined in the Federal Trade Commission Act. Among, and typi- 


cal of, the false, misleading, and deceptive statements and representa- 
tions contained in said false advertisements, disseminated and caused 
to be disseminated, as hereinabove set forth, by the United States 
mails, by advertisements in newspapers and periodicals, and by other 
advertising literature, are the following: 


* * * 4 minutes with the New Twin-Arc Sun Lamp is equivalent to One 
Hour of Sunshine. 

* * * the revolutionizing new Twin-Are Health Ray Sun Lamp * * * 

Bring “Sunlight” into Your Home! Health Ray has perfected this new, inex- 
pensive Twin-Are sun lamp so that you can have the beneficial ultraviolet rays 
more quickly and conveniently! Think of it—with the Twin-Arec you get your 
ultraviolet rays 15 times faster than in clear Summer sunshine! * * * 

Frequent exposure to the ultraviolet rays of the sun helps to build strong 
bones and teeth, tones up the system and increases the activity of many glands. 
Ultraviolet rays create Vitamin D and are invaluable in the prevention and treat- 
ment of rickets. Laboratory tests have shown that they quickly destroy the 
germs of athlete’s foot. * * * Bring “Sunlight” into Your Home! Health 
Ray has perfected this new, inexpensive Twin-Are sun lamp so that you can 
have the beneficial ultraviolet rays more quickly and conveniently! * * * 
Now, with the Twin-Are Health Ray Sun Lamp, you can get * * * the same 
tonic effect in four minutes! 

* * * Now—right in your home—you can haye the benefits of the same 
Ultraviolet Rays that you get from summer sunlight * * * 

* * * Crops of surface acne pimples often disappear while using the Sun 
Lamp, * * * 

If you have the burning, itching discomfort of Athlete’s Foot, take advantage 
of the ultraviolet rays, which quickly kill the parasites on contact. 

* * * With the Twin-Arc Sun Lamp in your home yon can build up your 
own bodily resistance, so that you will not only look better but will feel better, 
too! 

* * * the Twin-Are Health Ray Sun Lamp * * * is a valuable aid 
to health, giving you the same benefits that you get from the ultraviolet rays of 
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the sun * * * ‘'Phese vitally important rays * * * are a great help in 
clearing the skin of temporary crops of surface pimples * * * 

Par. 4. By the use of the above and similar representations not set- 
out herein in its advertising matter as aforesaid, respondent has 
directly and by implication represented to the general public that 
its said device, designated as “Twin-Arc Health Ray Sun Lamp,” is a 
sun lamp; that the wave lengths of the ultraviolet rays emitted there- 
from are of the same wave lengths and intensity of natural midsummer 
sunlight ; that it is suitable and safe for home use by the lay individual 
for treating various bodily ailments and diseases without the direc- 
tion, supervision, or advice of a qualified physician; that it will give 
benefits to the skin and general health of the person using it comparable 
and equivalent to or greatly exceeding that given by natural midsum- 
mer sunlight; that its use for home treatment will help build strong 
bones and teeth; that it will tone up the system and act as a tonic; that 
its use will increase the activity of many glands of the body; that it 
serves aS a cure, remedy, or competent and adequate treatment for 
athlete’s foot and that it will kill the germs or spores causing this 
condition as they exist in the skin where affected; that it is a cure, 
remedy, or competent and adequate treatment for acne, pimples, and 
surface skin eruptions, and causes them to disappear; and that it 
builds up bodily resistance and improves the general health. 

Par. 5. Ultraviolet rays are measured in angstrom units. The ul- 
traviolet rays emitted from natural sunlight range in wave lengths 
from 2,800 to 3,150 angstrom units. A lamp which emits ultraviolet 
rays within this range is properly understood and designated by mem- 
bers of the medical profession generally as a sun lamp. Lamps which 
emit ultraviolet rays of less than 2,800 angstrom units are considered 
by the medical profession generally as therapeutic lamps rather than 
as sun lamps for the reason that the rays emitted therefrom possess 
bactericidal properties, and are not comparable to the rays emitted by 
natural sunlight. Such therapeutic lamps are not suitable for the same 
type of uses as are sun lamps and are not suitable for home use for 
therapeutic purposes without the supervision of a trained and skilled 
operator because of the danger of overexposure and severe burns. 
Respondent’s lamp is in the category of therapeutic lamps by reason of 
its emission of ultraviolet rays of less than 2,800 angstrom units. 

Respondent’s device will not give benefits to the skin and to the gen- 
eral health of the individual comparable to that given by natural sun- 
light for the reason that the ultraviolet rays emitted therefrom are 
not, in turn, comparable to the ultraviolet rays emitted by natural 
sunlight. The use of this device for home treatment will not help build 
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strong bones and teeth, tone up the system, act as a tonic or stimulate 
the activity of the glands of the body. The therapeutic value of re- 
spondent’s device is limited to the possible destruction of bacteria 
when present on the surface of the skin and it has no value in the treat- 
ment of athlete’s foot and will not destroy the germs or spores causing 
such condition which usually exist in the layers of the skin beneath the 
surface. It is not a cure, remedy, or competent and adequate treatment 
for acne, pimples, or other skin eruptions, and does not cause them 
to disappear. The use of said device does not build up bodily resist- 
ance or improve the general health. 

Par. 6. In addition to the false and misleading statements herein- 
above set forth, the respondent is also engaged in the dissemination of 
false advertisements, as aforesaid, in that said advertisements fail to 
reveal facts material in the light of the representations contained 
therein and fail to reveal that the unsupervised use of respondent’s 
device for therapeutic purposes by persons not trained in the operation 
of such device and not skilled in the diagnosis, analysis and methods 
of treatment of disease may result in severe burns and other serious 
and irreparable injury to health. 

Par. 7. The use by respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements, dis- 
seminated as aforesaid with respect to the therapeutic value of its 
said device, Twin-Arc Health Ray Sun Lamp, has had, and now has, 
the tendency and capacity to, and does mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that such false statements, representations, and adver- 
tisements are true and induces a substantial portion of the purchasing 
public, because of such erroneous and mistaken belief, to purchase 
said device. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprncs As ro THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 7th day of December 1940, 
issued and subsequently served its complaint in this proceeding upon 
said respondent Health Ray Manufacturing Co., Inc., a corporation, 
charging it with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of said act. On January 17, 
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1941, respondent filed its answer in this proceeding. Thereafter a 
stipulation was entered into whereby it was stipulated and agreed that 
a statement of facts signed and executed by the respondent’s counsel, 
M. E. Kaplan, and W. T. Kelley, chief counsel for the Federal Trade 
Commission, subject to the approval of the Commission, may be taken 
as the facts in this proceeding and in lieu of testimony in support of 
the charges stated in the complaint or in opposition thereto, and that 
the said Commission may proceed upon said statement of facts to 
make its report stating its findings as to the facts and its conclusion 
based thereon and enter its order disposing of the proceeding without 
the presentation of argument or the filing of briefs. In said stipula- 
tion respondent expressly waived the filing of a report upon the 
evidence by a trial examiner. Thereafter this proceeding regularly 
came on for final hearing before the Commission on said complaint, 
answer, and stipulation, said stipulation having been approved, ac- 
cepted, and filed and the Commission having duly considered the same 
and being now fully advised in the premises finds that this proceeding 
is in the interest of the public and makes its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Health Ray Manufacturing Co., Inc., 
is a corporation, organized, existing, and doing business under and 
by virtue of the laws of the State of New York, with its principal 
office and place of business located on North Elm Street, in the city 
of Deep River, State of Connecticut. It is now, and for more than 
2 years last past has been engaged in the manufacture and in the sale 
and distribution in commerce between and among the various States 
of the United States and in the District of Columbia of a device desig- 
nated “Twin-Arc Health Ray Sun Lamp.” Said device is sold, de- 
signed, and intended for home use by the lay individual as an artificial 
means of obtaining the ultraviolet rays of natural sunlight and for 
the alleged prevention, treatment, and alleviation of various ailments, 
diseases, and abnormal conditions of the human body. 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes and has caused its said product, “Twin-Arc Health Ray Sun 
Lamp,” when sold, to be transported from its factory at Deep River, 
Conn., to purchasers located in States of the United States other than 
the State of origin of such shipments and also in the District of — 
Columbia. There is now, and has been during all the times herein 
mentioned, a course of trade in the aforementioned product sold by 
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the respondent in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, ihe 
respondent has disseminated and has caused the dissemination of, 
false advertisements concerning its said product, by the United States 
mails, and by various other means in commerce, as commerce is defined 
in the Federal Trade Commission Act; and respondent has also dis- 
seminated and has caused the dissemination of, false advertisemen:s 
concerning its said product, by various means, for the purpose of in- 
ducing, and which are likely to induce, directly or indirectly, the 
purchase of its said product in commerce, as commerce is defined in 
the Federal Trade Commission Act. Respondent states, however, 
that at the present time it is disseminating no advertisements what- 
ever, and that magazine advertising was discontinued in March 1940, 
and advertising by mail was discontinued in the summer of 1940. 
Among, and typical of, the false, misleading, and deceptive statements 
and representations contained in said false advertisements, dissemin- 
ated and caused to be disseminated, as hereinabove set forth, by the 
United States mails, by advertisements in newspapers and periodicals, 
and by other advertising literature, are the following: 


* * * 4 minutes with the New Twin-Are Sun Lamp is equivalent to One Hour 
of Sunshine. 

* * * the revolutionizing new Twin-Are Health Ray Sun Lamp * * * 

Bring “Sunlight” into Your Home! Health Ray has perfected this new, in- 
expensive Twin-Are sun lamp so that you can have the beneficial ultraviolet 
rays more quickly and conveniently! Think of it—with the Twin-Are you get 
your ultraviolet rays 15 times faster than in clear summer sunshine! * * * 

Frequent exposure to the ultraviolet rays of the sun helps to build strong 
bones and teeth, tones up the system and increases the activity of many glands. 
Ultraviolet rays create Vitamin D and are invaluable in the prevention and 
treatment of rickets. Laboratory tests have shown that they quickly destroy 
the germs of athlete’s foot * * * Bring “Sunlight” into your Home! Health 
Ray has perfected this new, inexpensive Twin-Are sun lamp so that you can 
have the beneficial ultraviolet rays more quickly and conveniently! * * * 
Now, with the Twin-Are Health Ray Sun Lamp, you can get * * * the same 
tonic effect in four minutes! 

* * * Now—right in your home—you can have the benefits of the same 
Ultraviolet Rays that you get from ‘summer sunlight * * * 

* * * Crops of surface acne pimples often disappear while using the Sun 
amperes os i 

If you have the burning, itching discomfort of Athlete’s Foot, take advantage 
of the ultraviolet rays, which quickly kill the parasites on contact. 

* * * With the Twin-Arc Sun Lamp in your home you can build up your 
own bodily resistance, so that you will-not only look better but will feel better, 
too! 
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* * * the Twin-Are Health Ray Sun Lamp * * * is a valuable aid to health, 
giving you the same benefits that you get from the ultraviolet rays of the sun 
* * * These vitally important rays * * * are a great help in clearing the skin 
of temporary crops of surface pimples * * * 

Par. 4. By the use of the above and similar representations not 
set-out herein in its advertising matter as aforesaid, respondent has 
directly and by implication represented to the general public that its 
said device, designated as “Twin-Are Health Ray Sun Lamp,” is a 
sun lamp; that the wave lengths of the ultraviolet rays emitted there- 
from are of the same wave lengths and have an intensity of 15 times 
greater than that of natural midsummer sunlight; that it is suitable 
and safe for home use by the lay individual for treating various bodily 
ailments and diseases without the direction, supervision, or advice 
of a qualified physician; that it will give benefits to the skin and 
general health of the person using it comparable and equivalent to or 
greatly exceeding that given by natural midsummer sunlight; that 
its use for home treatment will help build strong bones and teeth: 
that it will tone up the system and act as a tonic; that its use will 
increase the activity of many glands of the body; that it serves as a 
cure, remedy, or competent and adequate treatment for Athlete’s Foot 
and that it will kill the germs or spores causing this condition as they 
exist in the skin where affected ; that it is a cure, remedy, or competent 
and adequate treatment for acne, pimples, and surface skin eruptions, 
and causes them to disappear; and that it builds up boduy resistance 
and improves the general health. 

Par. 5. Ultra violet rays are measured in angstrom units. The 
ultraviolet rays emitted from natural sunhght range in wave lengths 
from 2,800 to 3,150 angstrom units. A lamp which emits ultraviolet 
rays within this range is properly understood and designated by 
members of the medical profession generally as a sun lamp. Lamps 
which emit ultraviolet rays of less than 2,800 angstrom units are 
considered by the medical profession generally as therapeutic lamps 
rather than as sun lamps for the reason that the rays emitted there- 
from possess bactericidal properties and are not comparable to the 
rays emitted by natural sunlight. Such therapeutic lamps are not 
suitable for the same type of uses as are sun lamps and are not 
suitable for home use for therapeutic purposes without the super- 
vision of a trained and skilled operator because of the danger of 
overexposure and severe burns. Respondent’s lamp is in the category 
of therapeutic lamps by reason of its emission of ultraviolet rays of 
less than 2,800 angstrom units. 
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Respondent’s device will not give benefits to the skin and to the 
general health of the individual comparable to that given by natural 
sunlight for the reason that the ultraviolet rays emitted therefrom 
are not, in turn, comparable to the ultraviolet rays emitted by natural 
sunlight. The use of this device for home treatment will not help 
build strong bones and teeth, tone up the system, act as a tonic, or 
stimulate the activity of the glands of the body. The therapeutic 
value of respondent’s device is limited to the possible destruction of 
bacteria when present on the surface of the skin and it has no value 
in the treatment of Athlete’s Foot and will not destroy the germs 
or spores causing such condition which usually exist in the layers of 
the skin beneath the surface. It is not a cure, remedy, or competent 
and adequate treatment for acne, pimples, or other skin eruptions, 
and does not cause them to disappear. The use of said device does 
not build up bodily resistance or improve the general health. 

Par. 6. In addition to the false and misleading statements herein- 
above set forth, the respondent is also engaged in the dissemination of 
false advertisements, as aforesaid, in that said advertisements fail 
to reveal facts material in the hght of the representations contained 
therein and fail to reveal that the unsupervised use of respondent’s 
device for therapeutic purposes by persons not trained in the opera- 
tion of such device and not skilled in the diagnosis, analysis and 
methods of treatment of disease may result in severe burns and.other 
serious and irreparable injury to health. 

Par. 7. The use by respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements, dis- 
seminated as aforesaid with respect to the therapeutic value of its 
said device, Twin-Arc Health Ray Sun Lamp, has had and now 
has, the tendency and capacity to, and does mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that. such false statements, representations, and adver- 
tisements are true and induces a substantial portion of the purchasing 
public, becatise of such erroneous and mistaken belief, to purchase 
said device. 

CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts entered into between 
the respondent herein and W. T. Kelley, chief counsel for the Com- 
mission, which provides, among other things, that without further 
evidence or other intervening procedure, the Commission may issue 
and serve upon the respondent herein findings as to the facts and 
conclusion based thereon and an order disposing of the proceeding, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Health Ray Manufacturing Co., 
Ine., a corporation, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of a device designated 
“Twin-Are Health Ray Sun Lamp,” or any product of substantially 
similar composition or possessing substantially similar properties, 
whether sold under the same name or under any other name, do 
forthwith cease and desist from directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails, or (6) by any means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents, directly or through inference, 
that said device is a sun lamp; that the ultraviolet rays emitted from 
such device are comparable to the ultraviolet rays emitted by natural 
sunlight, or have the same wave lengths or have an intensity equal to 
or greater than the ultraviolet rays of natural midsummer sunlight ; 
that said device is suitable and safe for home use by the lay indi- 
vidual for the treatment of various bodily ailments and diseases with- 
out the direction, supervision or advice of a qualified physician; 
that said device will give benefits to the skin and general health 
of the person using it comparable or equivalent to or exceeding that 
given by natural midsummer sunlight; that the use of such device 
for home treatment will help build strong bones and teeth, tone up 
the system, act as a tonic or stimulate the activity of the glands of 
the body; that use of said device constitutes a cure or remedy for 
athlete’s foot, or is a competent and adequate treatment therefor, 
or that it will kill the germs or spores causing said condition as they 
exist in the skin where affected; that the use of such device con- 
stitutes a cure, remedy, or competent and adequate treatment for 
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acne, pimples, and surface skin eruptions, or that its use will cause 
them to disappear; that its use will build up the bodily resistance or 
improve the general health of the user; or which advertisement fails 
to reveal that the unsupervised use of said device by persons not 
trained in the operation of said device and not skilled in the diag- 
nosis, analysis and methods of treatment of disease may result in 
severe burns and other serious injury to health. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to 
induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of said de- 
vice, which advertisements contain any of the representations pro- 
hibited in paragraph 1 hereof, or which fail to reveal facts material 
in the light of the representations contained therein, or which fail 
to reveal that the unsupervised use of said device by persons not 
trained in the operation of said device and not skilled in the diagnosis, 
analysis and methods of treatment of disease may result in severe 
burns and other serious injury to health. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 


322695%—41— VoL, 32 ——5T 


894 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 32 BS Dees 


In roe MATrer OF 


BEEMAN’S LABORATORY, INC., AND E. A. RUSH, MRS. 
J. F. RUSH, AND H. C. ALLEN, INDIVIDUALLY AND AS 
OFFICERS THEREOF 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4451. Complaint, Jan. 25, 1941--Decision, Mar. 13, 1941 


Where a corporation and three individuals, who were its president, vice presi- 
dent and secretary, and director, determined, directed, and administered 
its business policies and sales activities, or participated in so doing, en- 
gaged in interstate sale and distribution of their so-called “BQR” or “BQR 
Remedy” medicinal preparation; in advertisements which they disseminated 
and caused to be disseminated in commerce and otherwise through the 
mails, newspapers, periodicals, radio continuities, and other advertising 
literature— 

Represented, directly and by implication, that said “BQR” preparation possessed 
value in preventing colds and cold infection, constituted a cure and remedy 
or competent and effective treatment for colds, and would overcome cold 
discomforts and the misery of tough colds; facts being “BQR” was nothing 
more than a laxative with mild analgesic properties, had no curative 
effect on the underlying factors which cause colds, would not prevent colds, 
and had no therapeutic value in the treatment of colds in excess of furnish- 
ing temporary relief from some of the symptoms often associated therewith 
by reason of its analgesic properties and of furnishing a laxative action 
to the bowels, and would not accomplish other results claimed therefor 
as above set forth ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such false representations 
of its said product were true, and of inducing thereby its purchase thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Mr. John W. Carter, Jr., for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Beeman’s Labora- 
tory, Inc., a corporation; E. A. Rush, individually and as president 
of Beeman’s Laboratory, Inc.; Mrs. J. F. Rush, individually and as 
vice president and secretary of Beeman’s Laboratory, Inc.; and H. 
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C. Allen, individually and as director of Beeman’s Laboratory, Inc., 
have violated the provisions of the said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrapu 1. Respondent, Beeman’s Laboratory, Inc., is a corpora- 
tion organized and existing under the laws of the State of Georgia, 
with its principal office and place of business located at 70 Central 
Avenue SW., Atlanta, Ga. 

The respondents, E. A. Rush, Mrs. J. F. Rush, and H. C. Allen, 
all of Atlanta, Ga., are the president, vice president and secretary, 
and director, respectively of the respondent, Beeman’s Laboratory, 
Inc., with their office and principal place of business located at 70 
Central Avenue SW., Atlanta, Ga. 

Par. 2. Respondents, E. A. Rush, Mrs. J. F. Rush, and H. C. Allen, 
determine, direct, and administer, or participate in determining, 
directing, and administering the business policies and sales activi- 
ties of the respondent, Beeman’s Laboratory, Inc., as hereinafter set 
forth. 

Par. 3. Respondent, Beeman’s Laboratory, Inc., and respondents, 
K. A. Rush, Mrs. J. F. Rush, and H. C. Allen, acting as aforesaid, 
are now, and for more than 1 year last past have been, engaged in 
the sale and distribution of a medicinal preparation designated as 
“BQR,” and as “BQR-Remedy” in commerce among and between 
the various States of the United States. 

Respondent, Beeman’s Laboratory, Inc., and respondents, EK. A. 
Rush, Mrs. J. F. Rush, and H. C. Allen, acting as aforesaid, cause 
said medicinal preparation when sold to be transported from respond- 
ents’ place of business in the State of Georgia to purchasers thereof 
located in various other States of the United States. 

Respondent, Beeman’s Laboratory, Inc., and respondents, E. A. 
Rush, Mrs. J. F. Rush, and H. C. Allen, acting as aforesaid, maintain 
and at all times mentioned herein have maintained, a course of trade 
in the said medicinal preparation in commerce between and among 
the various States of the United States. 

Par. 4. In the course and conduct of their aforesaid business, 
respondent, Beeman’s Laboratory, Inc., and respondents, E. A. Rush, 
Mrs. J. F. Rush, and H. C. Allen, acting as aforesaid, have dis- 
seminated and are now disseminating and have caused and are now 
causing the dissemination of false advertisements concerning their 
said preparation by United States mails and by various other means 
in commerce, as commerce is defined by the Federal Trade Commis- 
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sion Act; and respondents as aforesaid have also disseminated and 
are now disseminating and have caused and are now causing the dis- 
semination of false advertisements concerning their said prepara- 
tion by various means for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of their said 
preparation in commerce, as commerce is defined by the Federal 
Trade Commission Act. 

Among and typical of the false statements and representations con- 
tained in the aforesaid advertisements, disseminated and caused to 
be disseminated by the United States mails and by advertisements 
in newspapers and periodicals, by radio continuities, and by other 
advertising literature, are the following: 


B. Q. R. Remedy Fights Colds. 

During unseasonal weather periods keep B. Q. R. Cold Remedy on hand 
for use in preventing colds. 

* * * The danger of cold infection is greater; hence it is wise to keep 
at hand reliable tested remedy which has been used successfully by thousands 
of people * * *., 

Fight those cold discomforts with the fighting cold remedy—BQR—and 
remember it takes a fighting cold remedy to lick the misery of a tough cold. 

Get BQR—the fighting cold remedy—for your nagging cold discomforts * * *. 

Through the use of the statements and representations hereinabove 
set forth and in other statements and representations not specifically 
set out herein, all of which purport to be descriptive of the therapeutic 
properties of the aforesaid preparation, the said respondents, as afore- 
said, represent directly and by implication that their said preparation 
possesses value in preventing colds and cold infection; that it is a 
cure and a remedy for colds and will overcome cold discomforts and the 
misery of tough colds; and that it constitutes a competent and effective 
treatment for colds. 

Par. 5. The foregoing representations are grossly exaggerated, 
false, and misleading. iy truth and in fact respondents’ preparation 
is nothing more than that of a laxative having mild analgesic prop- 
erties. This preparation has no curative action on the underlying 
factors that cause colds, and it will not prevent colds or cold infection. 
It is not a cure or remedy for colds, and will not overcome cold dis- 
comfort or the misery of tough colds. It has no therapeutic value in 
the treatment of such eonditione in excess of furnishing temporary re- | 
lef from some of the symptoms often associated with colds and of 
furnishing a laxative action of the bowels. 

Par. 6. The use by the said respondents, as aforesaid, of the fore- 
going false, deceptive, and misleading statements and representations, 
and others of a similar nature, disseminated as aforesaid, has had and | 
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now has the tendency and capacity to, and does, mislead and deceive a 
_ substantial portion of the purchasing public into the erroneous and 
_ mistaken belief that such false statements, representations, and ad- 
vertisements are true, and to induce a substantia! portion of the pur- 
chasing public, because of such erroneous and mistaken belief, to 
purchase respondents’ preparation. 

Par. 7. The aforesaid acts and practices of the said respondents 
as herein alleged are all to the prejudice and injury of the public 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 25th day of January 1941, 
issued, and on the 27th day of January 1941, served, its complaint 
in this proceeding upon respondent, Beeman’s Laboratory, Inc., and 
respondents, E. A. Rush, Mrs. J. F. Rush, and H. C. Allen, individ- 
ually, and as president, vice president and secretary, and director, 
respectively, of respondent, Beeman’s Laboratory, Inc., charging said 
respondents with unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. 

On February 15, 1941, respondent, Beeman’s Laboratory, Inc., and 
respondents, E. A. Rush, Mrs. J. F. Rush, and H. C. Allen, jointly and 
severally in their individual capacities and as president, vice president 
and secretary, and director, respectively, of Beeman’s Laboratory, 
Inc., filed their answer in which they admitted all the material alle- 
gations of fact set forth in said complaint and waived all intervening 
procedure and further hearing as to said facts and waived the filing 
of briefs and the presentation of oral argument. 

Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint and the answer thereto, and the 
Commission, having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Beeman’s Laboratory, Inc., is a corpora- 
tion organized and existing under the laws of the State of Georgia 
with its principal office and place of business located at 70 Central 
Avenue SW., Atlanta, Ga. 
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Respondents E. A. Rush, Mrs. J. F. Rush, and H. C. Allen, are 
the president, vice president and secretary, and director, respectively, 
of respondent, Beeman’s Laboratory, Inc., with their office and princi- 
pal place of business located at 70 Central Avenue SW., Atlanta, Ga. 
These respondents determine, direct, and administer, or participate in 
determining, directing, and administering, the business policies and 
sales activities of respondent, Beeman’s Laboratory, Inc. 

Par. 2. Respondent, Beeman’s Laboratory, Inc., and respondents, 
E. A. Rush, Mrs. J. F. Rush, and H. C. Allen, as aforesaid, are now 
and for more than 1 year last past have been engaged in the sale and 
distribution in commerce between and among the various States of 
the United States of a medicinal preparation designated “BQR” and 
“BQR Remedy.” 

The said respondents cause the said medicinal preparation, when 
sold, to be transported from their said place of business in Georgia 
to purchasers thereof located in various other States of the United 
States, and they maintain and at all times mentioned herein have 
maintained a course of trade in the said medicinal preparation, desig- 
nated as aforesaid, in commerce between and among the various 
States of the United States. 

Par. 3. In the course and conduct of their aforesaid business, 
respondent, Beeman’s Laboratory, Inc., and respondents, E. A. Rush, 
Mrs. J. F. Rush, and H. C. Allen, as aforesaid, have disseminated and 
are now disseminating, and have caused and are now causing, the 
dissemination of false advertisements, concerning their aforesaid 
medicinal preparation, by the United States mails, and by various 
other means in commerce as commerce is defined by the Federal Trade 
Commission Act; and respondents, as aforesaid, have also dissemi- 
nated, and are now disseminating, and have caused and are now caus- 
ing, the dissemination of false advertisements concerning the afore- 
said medicinal preparation, designated as aforesaid, by various means 
for the purpose of inducing and which are likely to induce, directly 
or indirectly, the purchase of their said medicinal preparation, in 
commerce, as commerce is defined in the Federal Trade Commission 
Act. 

Among and typical of the false statements and representations con- 
tained in said advertisements, disseminated and caused to be dissemi- 
nated by the United States mails, by advertisements in newspapers, 
periodicals, radio continuities, and other advertising literature, are 
the following: 


BEEMAN’S LABORATORY, INC., ET AL. 899 


894 Conclusion 


BQR Remedy Fights Colds. ’ 

During unseasonal weather * * * keep BQR Cold Remedy on hand for 
use in preventing colds. 

* * * The danger of cold infection is greater; hence it is wise to keep at 
hand a reliable tested remedy which has been used successfully by thousands 
of people * * *, 

Fight those cold discomforts with the fighting cold remedy—BQR—and remem- 
ber it takes a fighting cold remedy to lick the misery of a tough cold. 

Get BQR—the fighting cold remedy—for your nagging cold discomforts * * *. 

Par. 4. Through the use of the statements and representations 
hereinabove set forth and other similar statements and representations 
not specifically set out herein, all purporting to be descriptive of the 
therapeutic properties of the aforesaid medicinal preparation, respond- 
ents represent, directly and by implication, that said preparation 
“BQR” possesses value in preventing colds and cold infection; that 
it is a cure and remedy for colds and will overcome cold discomforts 
and the misery of tough colds; and that it constitutes a competent and 
effective treatment for colds. 

Par. 5. The foregoing representations are grossly exaggerated, 
false, and misleading. Respondents’ preparation “BQR” is nothing 
more than a laxative having mild analgesic properties. It has no cura- 
tive action on the underlying factors that cause colds and it will not 
prevent colds or cold infection. It is not a cure or remedy for colds, 
and will not overcome cold discomforts or the misery of tough colds. 
Said preparation has no therapeutic value in the treatment of colds in 
excess of furnishing temporary relief from some of the symptoms often 
associated with colds by reason of its analgesic properties and of fur- 
nishing a laxative action to the bowels. 

Par. 6. The use by the said respondents of the foregoing false, 
deceptive, and misleading statements and representations, and others 
of asimilar nature, with respect to their aforesaid preparation “BQR,” 
sometimes otherwise designated as “BQR Remedy,” disseminated as 
aforesaid, has had and now has the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such false statements, represen- 
tations, and advertisements are true, and to induce a portion of the 
purchasing public, because of such erroneous and mistaken belief, to 
purchase respondents’ said preparation. 


CONCLUSION 


The aforesaid acts and practices of the said respondents, as afore- 
said, as herein found, are all to the prejudice and injury of the public 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the joint and sepa- 
rate answer of the respondents, in which answer respondents admit 
all the material allegations of fact set forth in said complaint and 
state that they waive all intervening procedure and further hearing 
as to said facts, and the Commission having made its findings as to 
the facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That respondents, Beeman’s Laboratory, Inc., and 
its officers, and E. A. Rush, Mrs. J. F. Rush, and H. C. Allen, and 
their respective representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, or distribution of their medicinal preparation “BQR,” 
or any other preparation of substantially similar composition or pos- 
sessing substantially similar properties, whether sold under the same 
name or under any other name, do forthwith cease and desist from 
directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mail or (6) by any means in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
which advertisements represent, directly or through inference, that 
respondents’ medicinal preparation “BQR”— 

(a) Isa cure or remedy for colds. 

(6) Will prevent colds or cold infection. 

(c) Has any curative value on the underlying factors which cause 
colds. 

(d) Will overcome cold discomforts or the misery of tough colds. 

(e) Constitutes a competent and effective treatment for colds. 

(7) Has any therapeutic value in the treatment of colds in excess 
of that furnished by a laxative and a mild analgesic. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce as commerce is de- 
fined in the Federal Trade Commission Act, of said medicinal 
preparation “BQR,” which advertisements contain any of the rep- 
resentations prohibited in paragraph 1 hereof. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTrerR OF 


AMERICAN MAIZE-PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 2 (a) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED 
BY THE ROBINSON-PATMAN ACT, APPROVED JUNE 19, 1936 


Docket 3805. Complaint, June 1, 1939—Decision, Mar. 15, 1941 


Where a corporation engaged in manufacture of glucose or corn sirup unmixed, 


(a) 


(d) 


and in distribution and interstate sale thereof, mainly to candy manufacturer 
purchasers competitively engaged in sale to various customers, including 
chain stores, wholesalers, and retailers of candy, in the production of many 
kinds of which said sirup is one of major raw materials used, accounting 
for as much as 90 percent of weight of some varieties and for a substantial 
part of the total cost of manufacture— 

Sold its said sirup at its old and lower prices to some purchasers, while 
concurrently selling such sirup of like grade and quality to other purchasers 
at its new and higher prices, which exceeded by from 5 to 55 cents per hun- 
dredweight the old and lower figures ; and 

Sold and delivered its said sirup of like grade and quality to purchasers in 
several types and sizes of containers at prices per hundredweight: which 
increased over the tank-car price per hundredweight according to size and 
type of container, with differentials ranging from 33 cents for barrels to 
$1.08 for 5-gallon kegs, and from 10 cents for tank wagons and 13 cents 
for returnable drums to 33 cents for such drums, depending on presence or 
absence of return freight thereon and amount thereof; 


With result that, through selling its said sirup at said varying prices, not Shown 


by it as made in good faith to meet the equally low price of a competitor, 
and differences between which it did not justify, it discriminated in price 
between such purchasers who paid said various differing prices, costs of 
unfavored purchasers were increased over those of favored purchasers di- 
rectly as the amount of the discrimination between them and the sirup con- 
tent of the candy increased, necessitating substantially lower profits for 
such unfavored purchasers than would be the case in the absence of said 
discrimination, whether through absorption by them of higher sirup costs 
in event of their continued sale of their product at prices competitive with 
those of the favored purchasers, or through necessarily diminished sales, 
idle plant capacity, and increased overhead in the event of increase in 
price of their product to cover such higher costs; and 


With result that, by reason of diminished ability of unfavored candy manufac- 


turers paying said higher prices to compete, due to loss of profits as 
above set forth in the sale of their products, with those manufacturers 
paying the lower prices for such sirup, effect of such discriminations might 
be substantially to lessen competition between favored and unfavored pur- 
chasers, tend to create a monopoly in former, and injure, destroy, and 
prevent competition therewith: 
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Held, That in discriminating in price between different purchasers of glucose, 
as above set forth, said corporation violated provisions of sec. 2 (a) of the 
Clayton Act, as amended by the Robinson-Patman Act. 

Mr. Frank Hier and Mr. P. R. Layton for the Commission. 
Hall, Cunningham, Jackson & Haywood, of New York City, for 
respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
respondent named in the caption hereof, and hereinafter more par- 
ticularly designated and described, since June 19, 1936, has violated 
and is now violating the provisions of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act, approved June 19, 1936 
(U. S. C., title 15, sec. 18), hereby issues its complaint, stating its 
charges with respect thereto as follows: 

Paracrary 1. Respondent, American Maize-Products Co., is a cor- 
poration organized and existing under the laws of Maine with its 
principal office and place of business at 100 East Forty-second Street 
in the city of New York and State of New York. 

Par. 2. Respondent owns and operates a plant at Roby, Ind. This 
plant has a corn-grinding capacity in excess of 35,000 bushels per day, 
with complete facilities for the finished fabrication of all known corn 
products, both for household and industrial use. 

Par. 3. For many years respondent has been and is now engaged 
in the business of manufacturing, selling, and distributing in inter- 
state commerce products derived from corn. The principal products 
derived from corn are (1) starch, both for food and other purposes; 
(2) glucose or corn sirup; and (3) corn sugar. Starch is first manu- 
factured from the corn, and glucose and grape sugar are made by 
treating the starch with certain acids, the resulting solid product being 
sugar and the resulting sirup being glucose. Glucose is largely used 
in the manufacture of candy, jellies, jams, preserves, and the like as 
well as in the mixing of sirups. 

The principal byproducts of corn resulting in the corn-products 
business are gluten feed, corn oil, corn-oil cake, and corn-oil meal. 

Respondent, in addition to bull products, produces branded 
products. 

Par. 4. For many years in the course and conduct of its business, 
the respondent has been and is now manufacturing the aforesaid 
commodities at said plant and has sold and shipped and does now sell 
and ship such commodities in commerce between and among the vari- 
ous States of the United States from the State in which its factory is 
located across State lines to purchasers thereof located in States other 
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than the State in which respondent’s said plant is located in competi- 
tion with other persons, firms, and corporations engaged in similar 
lines of commerce. 

Par. 5. Since June 19, 1936, and while engaged as aforesaid in 
commerce among the several States of the United States and the 
District of Columbia, the respondent has been and is now, in the 
course of such commerce, discriminating in price between purchasers 
of said commodities of like grade and quality, which commodities 
are sold for use, consumption, or resale within the several States of 
the United States and the District of Columbia in that the respondent 
has been and is now selling such commodities to some purchasers at 
a higher price than the price at which commodities of like grade 
and quality are sold by respondent to other purchasers generally 
competitively engaged with the first-mentioned purchasers. 

Par. 6. The effect of said: discriminations in price made by the 
respondent, as set forth in paragraph 5 herein, may be substantially 
to lessen competition in the sale and distribution of corn products 
between the respondent and its competitors; tend to create a monopoly 
in the line of commerce in which the respondent is engaged; and to 
injure, destroy, and prevent competition in the sale and distribution 
of corn products between the respondent and its competitors. 

Par. 7. The effect of said discriminations in price made by respond-- 
ent, as set forth in paragraph 5 herein, may be substantially to lessen 
competition between the buyers of said corn products from respondent 
receiving said lower discriminatory prices and other buyers from 
respondent competitively engaged with such favored buyers who do 
not receive such favorable prices; tend to create a monopoly in the 
lines of commerce in which buyers from the respondent are engaged ; 
and to injure, destroy, and prevent competition in the lines of com- 
merce in which those who purchase from the respondent are engaged 
between the said beneficiaries of said discriminatory prices and said 
buyers who do not and have not received such beneficial prices. 

Par. 8. The aforesaid acts of respondent constitute a violation of 
the provisions of subsection (a) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act, approved June 19, 1936 
(U.S. C., title 15, sec. 13). 


Report, FinpINnGs As tro THE Facrs, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monop- 
olies and for other purposes,” approved October 15, 1914 (the Clayton 
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Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (U.S. C., title 15, sec. 18), the Federal Trade Commission, on 
June 1, 1939, issued and served its complaint in this proceeding upon 
the respondent, American Maize-Products Co., charging it with dis- 
criminating in prices between different purchasers of respondent’s 
various products in violation of subsection (a) of section 2 of said 
act, as amended. 

Thereafter, on June 23, 1939, motion of the respondent was filed 
asking that the complaint be made more definite and certain, or, in 
the alternative, that the respondent be served witha bill of particulars 
specifying the acts complained of, or, in the alternative, that the 
complaint be dismissed, which said motion was denied by order of 
the Commission on June 30, 1939. On June 23, 1939, respondent 
likewise filed its answer to the complaint. Thereafter, on December 
18, 1940, respondent, by its counsel, entered into a stipulation as to 
the facts with W. T. Kelley, chief counsel of the Commission, which 
stipulation provided that the facts therein set forth were to be made 
part of the record herein and were to be taken as the facts in this 
proceeding and in leu of testimony in support of the charges stated 
in the complaint or in opposition thereto, and that the Commission 
might proceed upon said statement of facts to make its report stating 
its findings as to the facts and its conclusion based thereon and enter 
its order disposing of the proceeding without presentation of argu- 
ment or the filing of briefs, all of which appears of record herein. 

Thereafter, this proceeding regularly came on for final disposi- 
tion by the Commission on said complaint and answer and the afore- 
said stipulation of facts, briefs, and oral arguments of counsel having 
been waived, and the Commission having duly considered same and 
being now fully advised in the premises, makes this its findings as 
to the facts and conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPu 1. Respondent, American Maize-Products Co., is a cor- 
poration organized and existing under the laws of the State of Maine 
with its principal office and place of business at 100 East Forty- 
second Street in the city and State of New York. 

Par. 2. Respondent has for many years been and is now engaged 
in the business of manufacturing, distributing, and selling glucose or 
corn sirup unmixed, which is one of the principal products derived 
from the refining of corn. For the manufacture of such product, 
respondent owns and operates a corn-refining plant located at Roby, 
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Ind., which has a corn-grinding capacity in excess of 35,000 bushels 
per day with complete facilities for the manufacture of such product. 

Par. 3. For many years respondent has been and is now manu- 
facturing such glucose or corn sirup unmixed at said plant and has 
sold and shipped and does now sell and ship such glucose or corn 
sirup unmixed, in commerce between and among the various States 
of the United States from Roby, Ind., to purchasers thereof located 
in other States, and in competition with other corporations engaged 
in similar lines of commerce. 

Par. 4. Most of such purchasers so located purchase such sirup 
which is of like grade and quality for use in the manufacture of 
candy, and such purchasers are competitively engaged in the sale 
of such candy to various customers including chain stores, whole- 
salers, and retailers, all located in the several States of the United 
States and in the District of Columbia. 

Par. 5. Respondent, since June 19, 1936, and while engaged in 
commerce as aforesaid after increasing the price of such sirup, has 
sold the same to some purchasers thereof at the former and lower 
price while concurrently selling such sirup of like grade and quality 
to other purchasers at the new and higher price. The differences 
between the former and lower prices and the new and higher prices 
referred to have varied from 5 to 55 cents per hundredweight. 

Par. 6. At all times since June 19, 1986, and while engaged in 
commerce as aforesaid, respondent has also sold and delivered such 
sirup of like grade and quality to purchasers in several types and 
sizes of containers at prices per hundredweight which increase over 
the tank car price per hundredweight according to the size and type 
of container as follows: 


Price per hun- 
dredweight over 
Container tank-car price 
per hundred- 
weight 
et Leste eee $0. 10 
eae ope arins ohh Nr plans Sia 0.13 | Where there is no return freight on empty drums. 
A Sa ae La Tyee f 0.18 | Where the return freight on empty drums is be- 
tween 50 and 75 cents per hundredweight. 
TD ee eee eke Pee eee ee ee eee (0. 23 | Where the return freight on empty drums is be- 
tween 76 and 90 cents per hundredweight. 
DOE ea a ee oe eet es 3s 2 0.28 | Where the return freight on empty drums is be- 
tween 91 cents and $1. 
IDO 2 2 Mone Be Sea 0.33 | Where the return freight on empty drums is 
more than $1. 
Byaprelsy sees 532 “eRet ee FASS 0. 33 
MIG MD ANTONS <2 see ee as 0. 58 
dO-callonkegecesses 35°) ee Se ee 0. 98 
Ber AMOI KORG eto! Bee eso am 1.08 
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Par. 7. By selling such sirup at said different prices as found in 
paragraphs 5 and 6 above respondent has discriminated in price 
between such purchasers who have paid the various different prices. 
Respondent has not justified such differences nor shown that any 
of such prices were made in good faith to meet the equally low price 
of a competitor. 

Par. 8. Such sirup is one of the major raw materials used in 
the production of many kinds of candy manufactured by each of 
such candy manufacturers, accounting for as much as 90 percent or 
more of the weight of some varieties and for a substantial part 
of the total cost of manufacturing such candies; and said discrimina- 
tions in the price of such sirup increase the costs of the unfavored 
purchaser over the costs of the favored purchasers directly as the 
amount of the discrimination between them and as the sirup content 
of the candy increases. By reason of such higher costs, the profits 
of the unfavored purchasers would be substantially lower than they 
would be if it were not for the discriminations. 

Such effect on profits would result where unfavored purchasers 
sold candy manufactured by them at prices competitive with the 
prices of candy manufactured by the favored purchasers. Under 
such circumstances the volume of sales by the unfavored purchasers 
would not be affected, but, due to their absorption of the higher 
sirup costs, their respective margins of profit, as well as total profits, 
would be reduced below what they would be if it were not for the 
discrimination. 

Similarly, where, in an effort to recover such higher sirup costs, 
unfavored purchasers sold such candy at prices higher than those 
charged by favored purchasers, their respective volume of sales would 
undoubtedly decline commensurate in some degree to the amount 
by which prices were increased. With such decline in volume of 
sales would come unused plant capacity and increased per-unit over- 
head costs; and the price of the candy would have to be increased 
sufficiently, therefore, to cover both the higher sirup costs and higher 
overhead costs, if the margin of profit available in the absence of 
discrimination was to be preserved. Even though such margin of 
profit was not impaired it would not be realized on the lost sales, 
and total profit would be diminished to the extent that volume of 
sales was reduced. 

The loss of profits either by absorption of the higher sirup costs 
or from loss of sales resulting from increasing prices to recover such 
higher sirup’ costs would generally diminish the ability of those 
candy manufacturers paying the higher prices for such sirup to 
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compete in the sale of their products with candy manufacturers pay- 
ing the lower prices for such sirup. 

Therefore, the Commission finds that the discriminations found in 
paragraphs 5 and 6 may substantially lessen competition between 
the favored and unfavored purchasers, tend to create a monopoly 
in such favored purchasers, and injure, destroy, and prevent compe- 
tition with such favored purchasers. 


CONCLUSION 


The Commission concludes that in discriminating in price between 
different purchasers of glucose as set forth in the above findings of 
fact, the respondent, American Maize-Products Co., has violated the 
provisions of section 2 (a) of the Clayton Act as amended by the 
Robinson-Patman Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer filed herein 
by the respondent, American Maize-Products Co., and the stipulation 
of facts entered into between the chief counsel for the Commission 
and counsel for the respondent and filed herein, wherein counsel for 
respondent states his desire to waive hearings on the charges set forth 
in the complaint and not to contest the proceeding, and the Commis- 
sion having made its findings as to the facts and its conclusion based 
upon the stipulation of facts wherein the respondent admitted the facts 
solely for the purpose of this proceeding, which findings and conclusion 
are hereby made a part hereof, that said respondent violated the pro- 
visions of an act of Congress entitled “An act to supplement existing 

aws against unlawful restraints and monopolies and for other 
purposes,” approved October 15, 1914, as amended by the Robinson- 
Patman Act, approved June 19, 1986 (U.S. C., title 15, sec. 13). 

It is ordered, That respondent, American Maize-Products Co., a 
corporation, its officers, directors, representatives, agents, and em- 
ployees, in connection with the offering for sale, sale, and distribu- 
tion of glucose or corn sirup unmixed in interstate commerce to 
purchasers described in said stipulation of facts, do forthwith cease 
and desist : 

1. From discriminating in price between different purchasers of 
glucose or corn sirup unmixed of like grade and quality, either di- 
rectly or indirectly, in the manner and degree as found in paragraphs 
5 and 6 of the Commission’s findings as to the facts and conclusion; 
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from continuing or resuming such discriminations in price as so 
found by the Commission and from otherwise discriminating in price 
in manner and degree substantially similar to such discriminations 
as so found by the Commission. 

2. From otherwise selling said product to some of the aforesaid 
purchasers thereof at a different price than to other purchasers, the 
effect whereof may be substantially to lessen competition or tend to 
create a monopoly in the line of commerce in which customers of the 
respondent are engaged; or to injure, destroy, or prevent competition 
with any person who either grants or receives the benefit of such 
discrimination, providing that nothing shall prevent price differences 
which make only due allowances for differences in the cost of manu- 
facture, sale, or delivery resulting from the differing methods or 
quantities in which such commodities are to such purchasers sold or 
delivered ; and provided further that nothing shall prevent respondent 
from showing that its lower price to any purchaser or purchasers was 
made in good faith to meet any equally low price of a competitor. 

It is further ordered, That respondent, American Maize-Products 
Co., shall within 60 days after service upon it of this order file with 
the Commission a report in writing setting forth in detail the manner 
and form in which it has complied with this order. 
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LOUIS GOLDENBERG, MORRIS ZIPPER AND HARRY 
FAERMAN, TRADING AS DIAMOND CAP COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3230. Complaint, Sept. 24, 1937—Decision, Mar. 19, 1941 


Where three individuals engaged in manufacture of caps from felts and 
other materials obtained from old, used, and second-hand hats purchased 
from various sources and thereafter cleaned, steamed, ironed, dyed, and 
shaped by them into the form of caps, which were fitted with new visors, 
buttons, trimmings, sweatbands, and size labels so that they had the 
appearance of new caps made from felt materials which had never been 
worn or used, and in interstate sale and distribution of said products in 
substantial competition with others, including manufacturers of such 
articles from new materials— 

Sold their said caps with no disclosure in invoicing and billing, and with no 
label, marking, or designation of any kind to indicate that they were made 
from old hat bodies, to retailers, jobbers, and wholesalers by whom said 
caps were resold to purchasing public without disclosing in any way the 
fact that they were made from previously worn felts; 

With the result that they were enabled to and did undersell manufacturers 
who produced similar caps from felt and other materials which were en- 
tirely new, and with tendency and capacity to induce many wholesale 
and retail dealers and a substantial portion of purchasing public to 
purehase their products manufactured from old materials in the errone- 
ous and mistaken belief that they were made from new and unused 
materials, and, as direct consequence of such erroneous belief to divert 
trade unfairly to themselves from competitors, of whom many did not 
misrepresent the quality, kind, or type of material of which their caps 
were made: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce. 


Before Ur. John W. Addison, Mr. John J. Keenan, Mr. Robert 8. 
Hall, and Mr. Randolph Preston, trial examiners. 

Mr. George Foulkes and Mr. Robert Mathis, Jr., for the Com- 
mission. 

Mr. Charles P. Bloome and Mr. Samuel R. Wurtman, of Phila- 
delphia, Pa., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
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sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Louis Gold- 
berg, Morris Zipper, and Harry Faerman, individuals, trading as 
Diamond Cap Co., hereinafter referred to as respondents, have been 
and are using unfair methods of competition in commerce, as “com- 
merce” is defined in said act of Congress, and it appearing to said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracrary 1. Respondents, Louis Goldberg, Morris Zipper, and 
Harry Faerman, individuals, do business under the trade name and 
style of Diamond Cap Co., with their office and principal place of 
business located at 2000 South Ninth Street, Philadelphia, Pa. Re- 
spondents are now, and for more than 1 year last past have been, 
engaged in the business of manufacturing caps and hats from felts 
and other materials obtained from old, used, and second-hand hats, 
and of selling the same to retailers, jobbers, and wholesale dealers 
thereof located in the various States of the United States. Respond- 
ents cause, and for more than 1 year last past have caused, such caps 
and hats to be transported from their place of business in Phila- 
delphia to the aforesaid purchasers thereof located in various other 
States of the United States. In the course and conduct of their busi- 
ness, respondents are now, and have been, in substantial competition 
with other individuals, corporations, firms, and partnerships engaged 
in the business of manufacturing and selling new caps and hats or 
caps and hats similar to those sold by respondents in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of their business described in 
paragraph 1 hereof, respondents for more than 1 year last past have 
bought and still buy second-hand, old, and used felt hats. The 
second-hand, old, and used felt hats are cleaned, steamed, ironed, and 
shaped by respondents and then fitted with new trimmings, sweat 
bands, size labels, and in some cases with peaks or visors, and sold 
by respondents to retailers, who resell the same to the purchasing 
public, and to jobbers and wholesale dealers who resell them to retail 
dealers, who in turn resell said products to the purchasing public. 

Par. 3. The aforesaid old, used, and second-hand hats and caps, 
after having been made over by respondents into caps and hats with 
new trimmings as described in paragraph 2 hereof, have the appear- 
ance of new caps and hats, manufactured from felts which had never 
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been worn, and said caps and hats are sold by respondents to retailers 
and to jobbers and wholesale dealers without any label, marking, or 
designation on or about said caps and hats to indicate that said caps 
and hats are in fact manufactured from second-hand materials, which 
have been renovated and made over by respondents. Said caps and 
hats sold to jobbers and wholesale dealers are resold by said jobbers 
and wholesale dealers to retail dealers, who resell them to the public 
without disclosing the fact that said caps and hats are manufactured 
from felts previously worn and then renovated and made over, and 
other used materials, and under such circumstances as to indicate that 
they are new caps and hats. 

The cost to respondents of obtaining, renovating, and making over 
said old, and previously used hats into caps and hats as aforesaid is 
much less than the cost to manufacturers of manufacturing new 
caps and hats of similar quality and respondents are thereby able to 
sell said caps and hats to retailers, jobbers, and wholesalers and through 
them to the purchasing public at substantially lower prices than 
manufacturers of new caps and hats can sell caps and hats of the 
same or similar quality to retailers, jobbers, and wholesale dealers, and 
through said dealers to the using public. 

Par. 4. The acts and practices of respondents as hereinabove set 
forth had, and now have, a tendency and capacity to induce many 
wholesale and retail dealers and many of the purchasing public to 
purchase said caps and hats manufactured from old, and used hats 
which have been renovated and made over by respondents, in the mis- 
taken belief that they are purchasing new and unused caps and hats 
manufactured from new and unused materials. Further, as a direct 
consequence of the mistaken and erroneous belief induced by the prac- 
tices aforesaid, a number of the consuming public purchased a sub- 
stantial volume of respondents’ caps and hats with the result that 
trade has been unfairly diverted to respondents from individuals, 
firms, and corporations likewise engaged in the business of selling and 
manufacturing caps and hats who do not misrepresent the quality and 
type of material out of which their hats and caps are made. As a 
result thereof, substantial injury has been done, and is now being done, 
by respondents to competition in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 5. The above and foregoing acts, practices, and representa- 
tions of respondents have been, and are all to the prejudice of the public 
and respondents’ competitors, as aforesaid, and have been, and are, 
unfair methods of competition in commerce within the meaning and 
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intent of section 5 of an act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, Frnpines As ro THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 24, 1937, issued and 
subsequently served its complaint in this proceeding upon respond- 
ents, Louis Goldenberg (referred to in the complaint as Louis Gold- 
berg), Morris Zipper, and Harry Faerman, trading as Diamond Cap 
Co., charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the is- 
suance of said complaint and the filing of respondents’ answer thereto, 
testimony and other evidence in support of and in opposition to the 
allegations of the complaint were introduced before examiners of the 
Commission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, briefs in support of the com- 
plaint and in opposition thereto, and oral arguments of Robert 
Mathis, Jr., counsel for the Commission, and Samuel R. Wurtman, 
counsel for respondents; and the Commission having duly considered 
the matter, and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrapH 1. Respondents, Louis Goldenberg, Morris Zipper, and 
Harry Faerman, are individuals trading as Diamond Cap Co., with 
their office and principal place of business now located at Fourth and 
Somerset Streets in the city of Philadelphia, State of Pennsylvania. 

The Commission finds that the Louis Goldberg referred to in the 
complaint and the Louis Goldenberg referred to herein are in fact 
one and the same person, the correct name being Louis Goldenberg. 

Respondents for more than 7 years last past have been engaged in 
the business of manufacturing caps from felts and other materials 
obtained from old, used, and second-hand hats, and of selling the same 
to retailers, jobbers and wholesale dealers located in the various 
States of the United States and in the District of Columbia. Re- 
spondents cause, and for more than seven years last past have caused, 
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such caps, when sold, to be transported from their place of busi- 
ness in Philadelphia, Pa., to the aforesaid purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. In the course and conduct of their business respondents 
are in substantial competition with other individuals, and with firms 
and corporations engaged in the business of manufacturing caps from 
new materials and with others manufacturing caps from materials 
similar to those used by respondents, and in the sale and distribution 
thereof in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business respondents 
buy and use old, used, and second-hand felt hats from various sources, 
including Good-Will Industries which source handles only used mer- 
chandise. The felt from such hats is cleaned, steamed, ironed, dyed, 
and shaped by respondents into the form of caps, which caps are 
thereafter fitted with new visors, buttons, trimmings, sweatbands, 
and size labels. 

Par. 3. The Commission finds that the caps thus made by respond- 
ents have the appearance of new caps manufactured from felt mate- 
rial which has never been worn or used. In invoicing and billing 
purchasers respondents do not disclose that their products are made 
from old, worn, and previously used hat bodies. In such invoices 
and bills respondents’ products are usually designated by numbers 
only. The respondents sell such caps made of second-hand material 
as aforesaid to retailers. jobbers, and wholesale dealers without any 
label, marking, or designation of any kind to indicate or disclose that 
such caps are in fact manufactured from second-hand felt material. 
Such dealers then resell said caps to the purchasing public without 
disclosing in any way the fact that they are manufactured from felts 
which have been previously worn. 

By reason of the use of these methods and practices, the respondents 
are enabled to and do undersell manufacturers who produce similar 
caps from felt and other materials which are entirely new. 

Par. 4. The acts and practices of respondents as hereinabove set 
out have the tendency and capacity to induce many wholesale and 
retail dealers and a substantial portion of the purchasing public to 
purchase respondents’ products manufactured from old, second-hand, 
and previously used materials in the erroneous and mistaken belief 
that they are purchasing caps manufactured from new and unused 
materials. As a direct consequence of this erroneous and mistaken 
belief induced by the practices set forth above, trade has been and is 
diverted unfairly to respondents from their competitors, many of 
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whom do not misrepresent the quality, kind, or type of material of 
which their caps are made. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found are 
all to the prejudice and injury of the public and of respondents’ 
competitors, and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony and other evidence taken before examiners of 
the Commission theretofore duly designated by it in support of the 
allegations of said complaint and in opposition thereto, briefs filed 
herein, and oral argument by Robert Mathis, Jr., counsel for the 
Commission, and by Samuel R. Wurtman, counsel for the respondents; 
and the Commission having made its finding as to the facts and its 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Louis Goldenberg, Morris Zip- 
per, and Harry Faerman, individually and trading as Diamond Cap 
Co., or trading under any other name, their representatives, agents, 
and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale and distribution of caps 
in commerce, as commerce is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Representing that caps composed in whole or in part of used, 
worn, or second-hand materials are new or are composed of new 
materials, by failure to stamp on the sweatbands thereof, in conspic- 
uous and legible terms which cannot be removed or obliterated with- 
out mutilating the sweatbands, a statement that said caps are com- 
posed of second-hand or used materials, provided that if sweatbands 
are not affixed to such caps then such stamping must appear on the 
bodies of such caps in conspicuous and legible terms which cannot be 
removed or obliterated without mutilating said bodies. 

2. Representing in any manner that caps made in whole or in 
part from old, used, worn, or second-hand materials are new or are 
composed of new materials. 
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It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE Marrer oF 


EUCOZONE LABORATORIES, INC., AND UNIVERSAL 
EUCOZONE OF AMERICA, INC.* 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3478. Complaint, July 9, 1938—Decision, Mar. 19, 1941 


Where a corporation engaged as predecessor in interest to successor concern 
which, with its consent, was joined in instant proceedings and undertook 
to be bound by proceedings therein and by such order as might be entered, 
engaged in manufacture, under patent formula, of its “Hucozone” product 
in liquid, capsule, ointment, and nose drop form, and in competitive inter- 
state sale and distribution thereof to, chiefly, wholesale druggists and 
chain stores; in its advertising in various newspapers and periodicals 
published throughout the United States— 

(a) Represented that its said ‘“Eucozone”’ was an ozonide of eucalyptol, “a new 
strikingly efficient antiseptic, equal in germicidal strength to pure carbolic 
acid” against types of micro-organisms causing body surface infections and 
symptoms usually incident to described diseases and conditions, and that 
the antiseptic action thereof was due to the active oxygen released by use 
of its special patented formula, whereby oil of eucalyptus was broken down 
into vapor and brought under temperatures and pressures whereby it ab- 
sorbed the ozone and in turn released active oxygen ; 

Facts being said preparation had no properties other than these possessed by 
oil of eucalyptus and was not an ozonide of eucalyptol nor a holder or 
carrier of active or nascent oxygen, and was not a germicide; and ther- 
apeutic properties thereof were limited to those of a mild antiseptic and 
counter-irritant, which would not kill streptococcus or other dangerous 
germs which cause infections of the nose and throat; and 

(b) Represented, more specifically, that said product reached “right down to 
the tissues of the injured areas liberating active oxygen, thus destroying 
harmful germs,” and was “Remarkable, too, for sore throats,” destroying 
“streptococcus and a number of other dangerous germs,” and was “Ideally 
suited for throat infections,” and that in capsules it was “used for a wide 
variety of internal purposes—including colds, bronchitis, strep throat, ete.,” 
and that such capsules acted “as a general internal antiseptic by supplying 
active oxygen to the blood stream ;” 


1The Commission by order dated July 16, 1940. (1) joined Universal Eucozone of Amer- 
ica, Inc., as additional party respondent; (2) provided that testimony and other evidence 
be considered as though they had been originally taken subsequent to such joining; and 
(3) allowed said named respondent 20 days within which to request holding of hearings 
to rebut testimony theretofore taken in support of the allegations of the complaint and 60 
days within which to file brief in opposition to allegations of the complaint; it appearing 
that said Universal Eucozone of America, Inc., was successor in interest to respondent 
Hucozone Laboratories, Inc., and was willing to enter its appearance and to be bound by 
evidence already adduced against the respondent Eucozone Laboratories, Inc., in so far as 
it affected the various products involved. 
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(ec) Represented that in nose drops.it aided “in relieving the discomforts of 
colds, catarrh, sinus infection, hay fever, rose fever, ete,” and that as 
a rub it was “for cases of localized congestions and inflammations—par- 
ticularly of head, throat, chest, back, and joints,’ which stimulated and 
increased “circulation in affected areas ;” and 

(@) Represented that in ointment form it was “recommended in cases of 
athlete’s foot, itch, carbuncles, and wet or dry skin irritations. Recom- 
mended in cases of itching, burning, piles, etc;” 

Facts being that, as aforesaid, it was not a carrier of oxygen which would 
kill dangerous germs, etc¢., nor an internal antiseptic, which would supply 
active oxygen to blood stream, nor, taken in form of capsules, would it 
have any therapeutic effect in treatment of colds and other ailments set 
forth, nor would it have any such value in form of nose drops for colds, 
eatarrh, and other conditions claimed or discomforts associated therewith, 
in excess of that afforded by mild counter-irritant, and would not be 
effective in destroying micro-organisms responsible for athlete’s foot and 
other conditions claimed, but, by reason of its irritant action, would make 
such conditions worse, and, for Same reason, did not have any beneficial 
effect as a rectal ointment in case of itching and burning piles; it could 
not be regarded as nonpoisonous and, if taken in excessive doses, might 
be injurious; 

With effect of misleading and deceiving substantial portion of purchasing pub- 
lic into erroneous and mistaken belief that such false representations 
were true, and of causing it, because of said erroneous belief, to purchase 
said product, whereby trade was diverted unfairly to it from its com- 
petitors who truthfully advertise their respective products: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and consti- 
tuted unfair methods of competition in commerce. 


Before Mr. Arthur F. Thomas, trial examiner. 

Mr. Merle P. Lyon for the Commission. 

Sabath & Sabath, of Chicago, Ill., and Myr. Charles FH. Gallup, of 
Detroit, Mich., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Eucozone Labora- 
tories, Inc., hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondent is a corporation organized, existing, 
and doing business under the laws of the State of Michigan, with 
its principal office and place of business at 429 Wayne Street, in 
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the city of Detroit, in said State. It is now, and for more than 1 
year last past has been engaged in the business of manufacturing 
and selling, in constant course of trade and commerce between and 
among the various states of the United States and in the District of 
Columbia an alleged proprietary remedy, known as “Kucozone,” 
the formula for which is described as “Eucalyptus Oil Ozonated,” 
under United States Patent 1,585,602, of May 18, 1926, which patent 
was issued to one Alexander S. Ramage, upon application filed April 
6, 1928. This preparation is sold by respondent for intended use in 
the alleviation, remedy and treatment of sore throats, throat infec- 
tions, colds, bronchitis, streptococcic throat, catarrh, sinus infections, 
and various other diseases and conditions. 

In the course and conduct of its said business, it causes said prod- 
uct when sold to be transported from the State of Michigan into and 
through various other States of the United States to the purchasers 
thereof, namely, wholesale druggists and chain stores located in 
States of the United States other than the State of Michigan, and in 
the District of Columbia; and in the conduct of its said business, 
respondent is, and has been at all times mentioned herein, in sub- 
stantial competition with other corporations and with individuals, 
partnerships, and firms likewise engaged in the sale of alleged pro- 
prietary remedies, drugs, medicines, antiseptics, and formulae 
intended for use and application in the alleviation, prevention and 
treatment. of sore throats, throat infections, colds, bronchitis, strep- 
tococcic throat, catarrh, sinus infections, and various other diseases 
and conditions. 

Par, 2. In the course and conduct of its business as aforesaid, by 
advertisements in various magazines, newspapers, and other periodi- 
cals, and by radio broadcasts, respondent publishes throughout the 
United States certain advertising claims with respect to its said 
alleged proprietary remedy, for the purpose of inducing the sale 
thereof in interstate commerce. In such advertising claims, respond- 
ent has represented and respresents that its said product is an 
ozonide of eucalyptol, with a substantial portion of oxygen-liberating 
substance, which is antiseptic in a diluted condition and of equal 
germicidal strength to pure carbolic acid against the types of micro- 
organisms capable of causing body ‘surface infections constituting 
the symptoms usually incident to the foregoing described diseases 
and conditions of the human body. Respondent also has represented 
and represents that the antiseptic action of such product is due to its 
eucalyptol content; that it is safe for children to use, and that it 
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constitutes a competent remedy and adequate treatment for the 
alleviation of the following symptoms, diseases and conditions, to wit: 


* * * Sore throats, throat infections, colds, bronchitis, streptococcic 
throat, catarrh, sinus infections, hay fever, rose fever, irritated and congested 
tissues, localized congestion of head, throat, chest, back and joints, athlete’s 
foot, itech, carbuncles, wet or dry skin irritations, itching or burning piles. 


Included among such advertising claims aforesaid, and to the same 
purpose and effect, respondent has published the following claims: 


EUCOZONE, a new strikingly efficient antiseptic equal in germicidal strength 
to pure carbolic acid and yet sufficiently non-toxic and non-irritating that it is 
given for internal use in limited doses. 

Remarkable, too, for sore throats, EUCOZONE destroys streptococcus and a 
number of other dangerous germs. Ideally suited for throat infection. 

HUCOZONE IN NOSE DROPS: These nose drops aid in relieving the discomforts 
of colds, catarrh, sinus infections, hay fever, rose fever, ete. 

EUCOZONE IN kUB: For cases of localized congestion and inflammations— 
particularly of head, throat, chest, back and joints. Stimulates and increases 
circulation in affected areas. 

EUCOZONE IN RECTAL OINTMENT: Recon’mended in cases of itching, burning 
piles, ete. 

3800 times as effective as ordinary germicides! That’s EUCOZONR. 

Yes! It’s safe even for baby! 

Head colds—tonsillitis—bronchitis—are running wild in Detroit. But people 
who use the great scientific discovery, Eu-Co-Zone, are finding QUICK, SATIS- 
FACTORY and SAFE relief, 

Hu-Co-Zone penetrates deeply with pure, germ killing active oxygen and is 
safe for children to use. 

That ideal purifier * * * for preventing and relieving head colds, throat 
infections, bronchitis, influenza and asthma. 

New quick cold killer. 

EUCOZONE is eucalyptol combined with ozone by an exclusive patented process, 
forming an ozonide of eucalyptol. 

EUCOZONE clears the head—soothes the throat—eases the chest—quiets the 
aches—and pulls down the fever with a speed that’s amazing. 


Par. 3. The foregoing representations by respondent published and 
made are false and misleading in that said Eucozone is not and does 
not constitute a competent remedy nor adequate treatment for the 
alleviation, of the aforesaid symptoms, diseases, and conditions; in 
that said Eucozone is not an ozonide of eucalyptol, has but very 
little oxidizing substance, is not equal in germicidal strength to pure 
carbolic acid against the types of micro-organisms capable of causing 
infections on the surface of the body, and, while it has some germi- 
cidal properties, it will not kill all types of germs; in that it is not 
highly penetrative, does not liberate active oxygen, does not destroy 
streptococcus and other harmful germs, is not 300 times as effective 


920 FEDERAL TRADE COMMISSION DECISIONS 
Findings 32 F. T. C. 


as ordinary germicides, is not a “quick” cold killer or a cold killer 
at all; in that it does not stimulate and increase circulation in human 
tissues, and does not afford quick, satisfactory, and safe relief for 
head colds, tonsilitis, or bronchitis. It will not prevent head colds, 
throat infections, bronchitis, influenza, and asthma. It will not 
“clear the head,” “soothe the throat,” “ease the chest,” “quiet the 
aches” or “pull down the fever with a speed that’s amazing.” It is 
not safe for children to use by reason that it is composed in part of 
oil of eucalyptus which is chiefly eucalyptol. 

Par. 4. There are among the competitors of respondent, as referred 
to in paragraph 1 hereof, other corporations and firms, individuals 
and partnerships engaged in the sale of remedies, drugs, medicines, 
antiseptics and formulae in interstate commerce who do not engage 
in the practice or method of making false and misleading claims 
with reference to the therapeutic value thereof. 

Par. 5. The foregoing false and misleading representations of re- 
spondent above set out have the capacity and tendency to mislead 
and deceive the immediate purchasers thereof, namely, the wholesale 
druggists and chain stores to whom respondent sells its said product, 
and also have the capacity and tendency to place in the hands of 
such immediate purchasers the means of deceiving the ultimate con- 
sumers of said product, to whom such wholesale druggists and chain 
stores in turn sell said product, into the beliefs that Eucozone is 
and constitutes a competent remedy and adequate treatment for the 
alleviation of the above-named symptoms, diseases and conditions, 
and that the specific representations concerning the results to be 
obtained from its use are true, and cause the said purchasers and 
ultimate consumers to purchase respondent’s product in preference to 
the products of respondent’s competitors who do not resort to such 
false and deceptive practices and methods, thereby tending to divert 
trade from respondent’s competitors to respondent and causing 
substantial injury to competition in interstate commerce. 

Par. 6. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, FInpInes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 9, 1938, issued and served its 
complaint in this proceeding upon respondent, Eucozone Laboratories, 
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Inc., a corporation, charging it. with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the allega- 
tions of said complaint were introduced by Merle P. Lyon, attorney 
for the Commission, before Arthur F. Thomas, an examiner of the 
Commission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. The respondent was represented by Sabath and Sabath, 
33 North LaSalle Street, Chicago, Ill., but no testimony or other 
evidence was introduced by the respondent in opposition to the allega- 
tions of the complaint. Thereafter, on June 19, 1940, the attorneys 
for the respondent advised the Commission that the respondent Euco- 
zone Laboratories, Inc., had been dissolved, and that a new corpora- 
tion, Universal Eucozone of America, Inc., had succeeded to the 
rights of the Eucozone Laboratories, Inc., to manufacture and dis- 
tribute Eucozone products in the United States, and offered to have 
this new corporation bound by the proceedings and by any order 
the Federal Trade Commission might enter. Acting upon said offer, 
the Commission entered an order dated July 16, 1940, making Uni- 
versal Eucozone of America, Inc., an additional party respondent 
for all purposes and further ordered that the testimony theretofore 
taken be considered to the same extent as if it had been taken subse- 
quent to the joining of Universal Eucozone of America, Inc., as 
party respondent. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said complaint, the answer thereto, 
testimony and other evidence, and brief in support of the complaint, 
respondents not having filed brief and oral argument not having been 
‘ requested; and the Commission, having duly considered the matter, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The original respondent, Eucozone Laboratories, 
Inc., was a corporation organized in the year 1936 under the laws of 
the State of Michigan, formerly doing business with its principal 
office and place of business at 429 Wayne Street, in the city of Detroit, 
Mich. On September 15, 1939, said respondent filed with the Corpo- 
ration and Securities Commission of the State of Michigan, Lansing, 
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Mich., a certificate of dissolution of said corporation, pursuant to an 
amendment to its articles of incorporation fixing the term to expire 
July 15, 1939. During the years 1936 and 1937 said respondent ad- 
vertised extensively in magazines and periodicals of national circula- 
tion, including several medical journals and some newspapers, but no 
advertising was done subsequent to the year 1937. In March of 1937 
a resolution was passed by said respondent’s board of directors discon- 
tinuing the business and stopping all advertising expenditures, and 
nothing was done by said respondent in the way of manufacture and 
sale of its products since July 9, 1938. Its total volume of sales 
during the period of its active corporate existence was only about 
$4,000. Said respondent manufactured its product “Eucozone” in 
several forms, a liquid, ointment, and nose drops, under a formula 
described as “Eucalyptus Oil Ozonated” under United States Patent 
1,585,602 issued on May 18, 1926, to one Alexander S. Ramage. This 
preparation was sold by said respondent for use in the alleviation, 
remedy, and treatment of sore throats, throat infections, colds, bron- 
chitis, streptococcic throat, catarrh, sinus infections, and various 
other diseases and conditions. 

In the course and conduct of its said business, said respondent, 
Eucozone Laboratories, Inc., a corporation, caused said product, when 
sold, to be transported from its place of business in the State of 
Michigan to purchasers thereof, chiefly wholesale druggists and chain 
stores located in various other States of the United States and in the 
District of Columbia. In the conduct of its said business, respondent 
was in substantial competition with other corporations, and with 
individuals, firms and partnerships likewise engaged in the sale and 
distribution in commerce among and between the various States of 
the United States of proprietary remedies, drugs, and medicines, such 
as iodine, mercurochrome, peroxide, sodium perborate, Vick’s Vapo- — 
rub, Vick’s Nose Drops, and other products generally intended for 
the alleviation, prevention, and treatment of the various diseases and 
bodily conditions hereinbefore set out. 

The respondent Universal Eucozone of America, Inc., is a corpo- 
ration organized, existing, and doing business under the laws of the 
State of Michigan, with its principal office and place of business in the 
city of Detroit, Mich., and is a successor in interest to Eucozone 
Laboratories, Inc. 

Par. 2. In the course and conduct of its business as aforesaid, re- 
spondent Eucozone Laboratories, Inc., a corporation, by advertise- 
ments in various magazines, newspapers, and other periodicals, pub: 
lished throughout the United States certain advertising claims with 
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respect to its alleged proprietary remedy “Eucozone,” for the pur- 
pose of inducing the sale thereof in commerce. In such advertising 
claims, said respondent represented that its said product is an 
ozonide of eucalyptol, with a substantial portion of oxygen-lberating 
substance, that it is antiseptic in a diluted condition and of equal 
germicidal strength to pure carbolic acid against the types of micro- 
organisms capable of causing body surface infections constituting the 
symptoms usually incident to the foregoing described diseases and 
conditions of the human body. Said respondent also represented 
that the antiseptic action of its product is due to the active oxygen 
released by the use of its special patented formula, whereby oil of 
eucalyptus is broken down into vapor and brought under tempera- 
tures and pressures whereby it absorbs the ozone and in turn releases 
active oxygen. 

Among the claims published by said respondent as aforesaid, and 
typical thereof, are the following: 

Hucozone, a new strikingly efficient antiseptic equal in germicidal strength to 
pure carbolic acid, yet sufficiently non-toxic and non-irritating that it is given 
for internal use in limited doses. 

Eucozone is a holder and carrier of an extremely powerful antiseptic agent— 
active oxygen—which it releases only in the presence of moisture. Highly 
penetrative, Eucozone reaches right down to the tissues of the injured areas 
liberating active oxygen, thus destroying harmful germs. 

Remarkable, too, for sore throats. Hucozone destroys streptococcus and a 
number of other dangerous germs. Ideally suited for throat infections. 

Eucozone In Capsules: Used for a wide variety of internal purposes—includiug 
colds, bronchitis, strep throat, etc. Capsules act as a general internal anti- 
septic by supplying active oxygen to the blood stream. 

Eucozone in Nose Drops :—These nose drops aid in relieving the discomforts 
of colds, catarrh, sinus infection, hay fever, rose fever, etc. 

Eucozone in Rub: For cases of localized congestions and inflammations— 
particularly of head, throat, chest, back and joints. Stimulates and increases 
circulation in affected areas. 

Hucozone in Ointment: Recommended in cases of athlete’s foot, itch, carbuncles 
and wet or dry skin irritations. Recommended in cases of itching, burning, 
piles, ete. 

Hucozone, a New Strikingly Efficient Antiseptic. Liberates nascent or active 
oxygen. Eucozone is eucalyptol combined with ozone by an exclusive patented 
process—forming an ozonide of eucalyptol. 

Par. 3. The foregoing representations of said respondent Eucozone 
Laboratories, Inc., as well as others of similar import and effect, 
are false and misleading. Eucozone is not a competent remedy or an 
adequate treatment for the alleviation of the aforesaid symptoms, 
diseases and conditions. Based upon the testimony of two chemists 
who made various tests of Eucozone, the Commission finds that this 
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preparation has no properties other than those possessed by oil of 
eucalyptus, and is not an ozonide of eucalyptol, it is not a holder 
or a carrier of active or nascent oxygen, and will not release or lib- 
erate oxygen in the presence of moisture or under any other condi- 
tions. The Commission further finds that the product Eucozone 
is not a germicide but that its therapeutic properties are limited to 
those of a mild antiseptic and counter-irritant. It will not kill 
streptococcus or other dangerous germs which cause infections of 
the nose and throat. This product, when taken internally, is not 
an internal antiseptic and will not supply active oxygen to the blood 
stream. The ingestion of this preparation in the form of capsules as 
recommended in the advertising would have no therapeutic effect in 
the treatment of colds, bronchitis, streptococcus infections of the 
throat, or other conditions. Said preparation, when used in the form 
of nose drops, has no therapeutic value in the treatment of colds, 
catarrh, sinus infection, rose fever, hay fever, or the discomforts 
associated therewith, in excess of that afforded by a mild counter- 
irritant, and may be distinctly objectionable in case of an inflamed 
and congested mucus membrane. The use of this preparation as a 
rub would be effective for localized congestions and inflammations 
only to the extent afforded by a mild irritant. Eucozone has no 
value in the treatment of athlete’s foot, as it is not effective in destroy- 
ing the mirco-organisms causing such condition, and for such con- 
ditions as itch, carbuncles, or wet or dry skin irritations, its irritant 
action would make such conditions worse, for the same reason it 
does not have any beneficial effect as a rectal ointment in case of 
itching and burning piles. This preparation cannot be regarded as 
nonpoisonous and if taken in excessive doses may be injurious. 

Par. 4. The use by the respondent, Eucozone Laboratories, Inc., of 
the foregoing false, deceptive, and misleading statements, representa- 
tions and advertisements with respect to the therapeutic value of 
this preparation, “Eucozone,” has had the capacity and tendency to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such false statements, 
representations, and advertisements are true and to cause a portion 
of the purchasing public, because of such erroneous and mistaken 
belief, to purchase respondent’s preparation. As a result trade has 
been diverted unfairly to the respondent Eucozone Laboratories, Inc., 
from its competitors who are also engaged in the sale and distribu- 
tion in commerce between and among the various States of the 
United States and in the District of Columbia of preparations for 
use in the treatment of ailments, diseases and conditions for which 
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said respondent recommended its preparation who truthfully adver- 
tise the therapeutic value of their respective preparations. 


CONCLUSION 


The aforesaid acts and practices of the respondent Eucozone Labor- 
atories, Inc., a corporation, as herein found are all to the prejudice 
and injury of the public and of respondent’s competitors and con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondent Eucozone Laboratories, Inc., a corporation, testimony and 
other evidence taken before Arthur F. Thomas, an examiner of the 
Commission theretofore duly designated by it, in support of the alle- 
gations of said complaint, and brief in support of the allegations 
of the complaint, and the record herein, and the Commission having 
made its findings as to facts and its conclusion that said respondent 
Eucozone Laboratories, Inc., has violated the provisions of the Fed- 
eral Trade Commission Act and that respondent Universal Eucozone 
of America, Inc., is the successor in interest of respondent Eucozone 
Laboratories, Inc. 

It is ordered, That the respondent Eucozone Laboratories, Inc., a 
corporation, and Universal Eucozone of America, Inc., a corpora- 
tion, successor in interest to Eucozone Laboratories, Inc., and their 
respective officers, representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale and distribution of their preparation designated 
“Kucozone,” or any product of substantially similar composition or 
possessing substantially similar properties, whether sold under the 
same name or under any other name, in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from representing: 

1. That said preparation is an ozonide of eucalyptol or that it has 
the capacity to or does release active or nascent oxygen in the presence 
of moisture or under any other conditions. 

2. That said preparation possesses any therapeutic properties or 
elements other than that possessed by ordinary oil of eucalyptus or 
eucalyptol. 
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3. That said preparation is a germicide or that it has any thera- 
peutic properties in excess of those of a mild antiseptic and counter- 
irritant. 

4. That said preparation is an internal antiseptic or that it will 
supply oxygen to the blood stream. 

5. That said preparation has any therapeutic value in the treatment 
of colds, catarrh, sinus infection, rose fever, hay fever, or in the treat- 
ment of localized congestion or discomforts associated with such 
conditions in excess of that afforded by a mild antiseptic and counter- 
irritant. 

6. That said preparation is a cure or remedy for athlete’s foot or 
has any therapeutic value in the treatment of such condition in excess 
of that afforded by a mild antiseptic. 

7. That said preparation has any therapeutic value in the treatment 
of itch, carbuncles, wet or dry skin irritations, or itching or burning 
piles. 

8. That said preparation is nonpoisonous, nontoxic or nonirritat- 
ing, or that it is suitable or safe for internal use. 

It is further ordered, 'That said respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATrer oF 


ROSEMARIE LEWIS, TRADING AS CERTANE COMPANY 


AND CERTANE COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3486. Complaint, July 12, 1938—Decision, Mar. 19, 1941 


Where an individual engaged in the manufacture and competitive interstate 


(a) 


(6 


~— 


(c) 


sale and distribution of certain medicinal preparations for so-called femi- 
nine hygiene use and for use in preventing conception, pregnancy, and 
female diseases, and also in sale of certain syringes, applicators, “Douches,” 
“douche shields,” “Dia-Caps,” and “Dia-Domes’” for use in connection 
therewith; by means of advertisements disseminated among prospective 
purchasers by mail, by insertion in newspapers and magazines, and by 
distribution of books, pamphlets, and other advertising literature— 
Represented that her various preparations and appliances, if used as 
directed by her and as illustrated in diagrams in her advertising, were 
safe, competent, and effective preventives against conception and would 
prevent pregnancy, and would correct suppressed or delayed menstruation ; 
Represented that her said preparations were composed in whole or in part 
of ingredients which were effective, among other things, in insuring health 
and youth to wives and mothers, and kept the body perfectly clean anc 
sanitary and mind free from worry and anxiety, and that use thereof pre- 
vented disease, caused rapid elimination of bacteria, and acted as a 
preventive of female irregularities ; and 

Represented that her said preparations were antiseptic and effective as 
prophylactics, and healed the delicate membranes of vaginal tract and 
formed competent and effective treatments for subnormal or unhealthy 
eonditions of the uterus or vagina, nervousness, pain, discomfort, and 
mental depression ; 


Facts being that her said preparations, while having some degree of effective- 


ness, were not competent preventives of conception or pregnancy, would not 
prevent female irregularities, had no therapeutic value in treatment of 
subnormal or unhealthy conditions of the uterus or vagina or of symptoms 
resulting therefrom, and would not prevent diseased conditions claimed, 
use thereof would not be effective in insuring health, but instead might be 
detrimental thereto, and particularly so in case of her “Douche Powder” 
with “Douche Bag,” use of which, as directed, might cause salpingitis or 
even peritonitis, and her said “Dia-Caps” or “Dia-Domes,” commonly known 
as diophragms. wou'd, withont special instructions, and fitting, afford little 
or no protection against conception or pregnancy ; 


With tendency and capacity to mislead and deceive substantial portion of 


purchasing public into the erroneous belief that such representations were 
true, and to induce it, by reason thereof, to purchase her said prepara- 
tions and appliances, whereby trade was diverted unfairly from her 
competitors to her: 
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Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors, and constituted unfair methods of competition. 
Before Mr. Charles P. Vicini, trial examiner. 
Mr. Reuben J. Martin, Mr. DeWitt T. Puckett, and Mr. William 
L. Taggart for the Commission. 
Mr. Daniel Dougherty, of Los Angeles, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
‘Trade Commission, having reason to believe that Rosemarie Lewis, 
individually, and trading as Certane Co. and the Certane Co., Inc., 
a corporation, hereinafter referred to as respondents, have violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrary 1. The respondent, Rosemarie Lewis, individually, and 
trading as Certane Co., has been, and is now engaged in the business 
of manufacturing, advertising, distributing, and selling certain med- 
ical preparations and appliances for so-called feminine hygiene use 
and for use in preventing pregnancy and diseases common to the 
female anatomy. Her place of business is located at 1212 West 
Washington Boulevard, Los Angeles, Calif. 

The Certane Co., Inc., is a California corporation with its principal 
place of business at 1212 West Washington Boulevard, Los Angeles, 
Calif. Rosemarie Lewis is its principal officer and directs its sales 
policies and business operations. 

The respondents cause their products, when sold, to be transported 
from their aforesaid place of business in the State of California or 
from some other point to the purchasers thereof located at points 
in various States other than the States from which said shipments 
of said products originate and in the District of Columbia. Respond- 
ents maintain a course of trade and commerce in said products so 
distributed and sold by them in commerce among and between the 
various States of the United States and in the District of Columbia. 

In the course and conduct of said business, respondents have been, 
and are, in substantial competition with other individuals and with 
firms, corporations and partnerships engaged in the distribution and 
sale of similar products and other products intended and designed 
for similar use by women, in commerce among and between the 
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various States of the United States and in the District of Columbia. 

Par. 2. The products marketed by respondents, and sold to cus- 
tomers in commerce, as herein set-out, are variously known and 
described as “Certane.” An assortment of said products consists of 
douche powder, ointment, jelly, syringe, applicator, vaginal dia- 
phragm, and vaginal cones and are sold in sets and otherwise. 

Par. 3. In the operation of their business and for the purpose of 
inducing the purchase of said products by the members of the public, 
the respondents have made use of various means and ways of adver- 
tising said products, among which are the distribution of booklets, 
pamphlets, show window displays, and circulars bearing the names 
of various products and in some instances all of them. Some of the 
aforesaid advertising literature describes and makes certain repre- 
sentations as to the efficacy of the products of respondent. 

Par. 4. For the purpose of selling and distributing their products, 
respondents publish and cause to be published as a part of their 
advertising, a booklet entitled: 


WOMEN’S SECRETS 


A confidential 
Discussion of 
FEMININE 
HYGIENE 
by 
Rose Marie Lewis 


In referring to their products in the booklets and other advertising, 
as aforesaid, such statements as the following are made: 


“Through my investigation, I found that Certane, a product of years of re- 
search by laboratory specialists, was the one Feminine Hygiene highly recom- 
mended by many physicians and nurses, and also by thousands of women who 
have used it with such satisfying results.” 

Certane assures you of a method that is safe and dependable in quality, 
easy to use and economical to purchase. * * * 

Your own physician can approve the use of every ingredient combined in 
the Certane Method of Feminine Hygiene. 

* * % % * * * 
Suppressed or Delayed Menstruation 


Any abnormal or diseased condition should be treated by a reliable physician. 
Where the delayed menstruation is the result of exposure to cold or similar 
indiscretions, the effect of a warm, medicated douche is an aid to nature in 
relieving the congestion. 

The most beneficial results are obtained by use of the “ballooning” douche, 
with the water at a temperature, according to physicians, of 120 to 125 degrees 
F. The solution, to which Certane Douche Powder should be added, must be 
retained for from 15 minutes to half an hour. Full ballooning of the vaginal 
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walls is imperative, as only in this way can the many folds and linings be 
reached by the douche. Use this treatment twice a day, a day or so before 
the customary flow period, continuing until relief from the congestion is obtained. 
* H * * * * * s 

Certane Jelly, because of its proper consistence, clings to tbe tissues and 
readily spreads into the many folds and crevices of the vaginal tract, forming 
a film over the mucous membrane, and remaining for hours in effective contact. 

You can depend on this product as being safe to use. Its action, persisting 
for hours, makes its uSefullness obvious to every woman. 


WHAT MODERN CLINICS ARE USING 


AS an accommodation to those who desire added precaution, Certane offers 
the uterine medicator, either the Dia-Cap or Dia-Dome, separately illustrated 
and described, as a scientific and convenient method of holding medication in 
contact with the cervix or mouth of the womb. This method is endorsed by med- 
ical science and is today the foremost method used in hygiene clinics. * * * 

* * * Once properly inserted, and after a short time in use, the wearing 
of Certane Dia-Cap or Dia-Dome is unnoticed. There is not the slightest feel- 
ing of discomfort and it offers no obstacle to the normal functioning of the 
vaginal canal. 

Nor is there any risk connected with the use of either the Certane Dia-Cap 
or Dia-Dome. It cannot be “lost” in the vaginal tract and is easily removed. 


CERTANE DIA-CAP * * * needs no fitting 


New and entirely revolutionary in design, made to fit all normal women, 
©ertane Dia-Cap is especially favored by physicians. 

* * * * * * a 

It fits over the mouth of the cervix and lodges itself into the folds of the 
vaginal canal, completely blocking off the cervix, where it is held firmly in 
place by suction. When properly inserted there is no sensation of discomfort. 
The one size fits all normal women. Made exclusively by Certane Co., Inc. 

* * * * * * * 

Certane Antiseptic Powder is applied dry and sprayed into the vaginal tract. 
It is a recognized antiseptic compound, which is easily dissolved in the natural 
secretions of the vaginal tract. It penetrates and bathes both the tissues and 
delicate membranes and its action remains in effective contact for as many 
hours as it is retained in the vaginal tract. It is most active five to ten 
minutes after application, which allows time for dissolving. 

The inclusion cf this antiseptic in Certane assures you of a method of femi- 
nine hygiene that is safe from harmful poisons, dependable in quality, easy 
to use and economical to purchase. 

Thousands of women have used Certane exclusively for years, to the exclu- 
sion of other products for which the manufacturers have claimed ‘just as good” 
qualities. We have in our files hundreds of unsolicited testimonials from women 
everywhere who have used it with such splendid results. 

Certane has been laboratory tested by professional chemists and their reports 
establish its merited reputation (copy of laboratory report furnished any phy- 
Sician upon request). 
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But better than any laboratory test is the unanimous praise of those women 
who have used it with such gratifying satisfaction. It is recognized, both 
theoretically and practically, as one type method of feminine hygiene that 
meets the test of the most exacting use. This is because, in addition to the 
splendid reliable quality of its antiseptic ingredients, there is also the smooth, 
soothing texture of the jelly carrier itself. It melts at low temperature so 
that it quickly spreads at body heat. There is no tell-tale odor to linger and 
embarrass. Many physicians who have observed its excellent performance under 
actual application, recommended Certane exclusively to their patients. 

In said statements, together with other similar statements not 
herein set-out with respect to their products and in their general 
advertising, respondents directly and through implication represent 
that their products form safe, competent, and effective preventatives 
against conception; that the use of said products is a guarantee 
against pregnancy; that said products are composed, in whole or in 
part, of agents which are fully effective, among other things, in insur- 
ing health and youth to wives and mothers; that said products keep 
the body perfectly clean and sanitary and the mind free from worry 
and anxiety, and keep the bloom of youth in the user; that use of 
said products prevents disease, insures health and strength, causes 
the rapid elimination of bacteria, including leucorrhea (whites) and 
disagreeable discharges, and acts as a preventative of female irregu- 
larities; and that said products are antiseptic and effective as pro- 
phylactic, that they heal the delicate membranes and tissues in the 
vaginal tract and form competent and effective treatments for sub- 
normal or unhealthful conditions of the uterus and vagina, nervous- 
ness, pain and discomfort, and mental depression. 

Par. 5. The aforesaid statements and representations used by the 
respondents in offering for sale and selling their various products 
as herein described in commerce herein are false and misleading and 
in truth and in fact said products do not form or constitute safe and 
competent remedies against conception and are not a guarantee 
against pregnancy. Said products do not contain ingredients or 
medicinal agents which are fully effective, among other things, to 
insure health and youth to wives and mothers. They do not keep the 
body perfectly clean and sanitary; or the mind free from worry and 
anxiety. Said products are not effective as preventatives against dis- 
ease; are not effective to keep the bloom of youth, or to insure health 
and strength; and will not cause the rapid elimination of bacteria, 
including leucorrhea (whites) or disagreeable discharge; neither are 
they preventatives of female irregularities generally. They do not 
act as an antiseptic or prophylactic or heal the delicate membranes or 
tissues of the vaginal tract; and are not competent and effective treat- 
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ments for sub-normal or unhealthful conditions of the uterus or 
vagina, nervousness, pain or discomfort, and mental depression. 

Par. 6. There are among the respondents’ competitors in commerce, 
as herein set-out, those who do not in any way misrepresent the 
character and nature of their respective businesses and who do not 
misrepresent in any way the nature, character, and efficacy of their 
respective products, and do not make use of any of the misleading 
representations herein set out or others similar thereto. 

Par. 7. The aforesaid false and misleading statements and repre- 
sentations used by the respondents in offering for sale and selling 
their various products as herein described, in commerce as herein 
set-out, have had, and do now have, the tendency and capacity to, 
and do, mislead and deceive members of the purchasing public into 
the erroneous and mistaken beliefs that said representations are true 
and into the purchase of substantial quantities of respondents’ vari- 
ous products on account of said erroneous and mistaken beliefs in- 
duced as aforesaid. As a result thereof trade is diverted unfairly 
to respondents from competitors of respondents who do not, in the 
sale and distribution of their respective products, make use of the 
same or similar misrepresentations. In consequence thereof injury 
has been, and is now being, done by respondents to competition in com- 
merce among and between the various States of the United States. 

Par. 8. The aforementioned methods, acts, and practices of respond- 
ents are all to the prejudice of the public and respondents’ competitors 
as hereinabove alleged, and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Finprn¢és as ro run Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 12, 1938, issued and thereafter 
served its complaint in this proceeding upon the respondent, Rose- 
marie Lewis, an individual, trading as the Certane Co. and Certane 
Co., Inc., a corporation, charging them with unfair methods of com- 
petition in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of the answer of the 
respondent, Rosemarie Lewis, an individual, trading as Certane Co., 
thereto, testimony and other evidence in support of the allegations of 
said complaint were introduced by Reuben J. Martin and DeWitt T. 
Puckett, attorneys for the Commission, and in opposition to the 
allegations of the complaint by Daniel Dougherty, attorney for the 
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respondent, before C. P. Vicini, an examiner of the Commission 
theretofore duly designated by it. Said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on said complaint, the answer thereto, testimony and 
other evidence, the report of the trial examiner upon the evidence, 
briefs in support of the complaint and in opposition thereto (oral 
argument not having been requested) ; and the Commission having 
duly considered the matter, and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Rosemarie Lewis, is an individual trad- 
ing as “Certane Company,” with her principal office and place of 
business located at 1212 West Washington Boulevard, Los Angeles, 
Calif. She is now, and for more than 8 years has been engaged in the 
manufacture, sale, and distribution in commerce of certain medicinal 
feminine hygiene preparation and appliances known respectively as 
Certane Ointment, Certane Jelly, Certane Antiseptic Powder, Certane 
Douche Powder, and Certane Cones designed for so-called feminine- 
hygiene use and for use in preventing conception, pregnancy, and dis- 
eases common to the female anatomy. Respondent is also engaged in 
the sale of certain syringes, applicators, “Douches,” “douche shields,” 
“Dia-Caps,” and “Dia-Domes” for use in applying said medicinal prep- 
arations. Respondent sells and distributes her products both to deal- 
ers and to consumers. 

The Certane Co., Inc., also named as a respondent herein, was 
incorporated in 1988, as a California corporation, with its principal 
place of business also located at 1212 Washington Boulevard, Los 
Angeles, Calif. Respondent, Rosemarie Lewis, was the sole stock- 
holder of said corporation until its dissolution on July 9, 1937. Prior 
to the dissolution of the said corporation, respondent, Rosemarie Lewis, 
traded under the name of Certane Co., Inc., manufacturing and selling 
feminine hygiene products, and, subsequent to such dissolution, re- 
spondent, Rosemarie Lewis, has continued such business under the 
trade name of Certane Co. 

Par. 2. In the course and conduct of her business respondent, Rose- 
marie Lewis, causes and has caused her said products, when sold, to be 
transported from her place of business in the State of California, to 
purchasers thereof located in various other States of the United States. 
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Respondent maintains, and for more than 8 years last past has main- 
tained, a course of trade in her said medicinal preparations and femi- 
nine-hygiene appliances in commerce between and among the various 
States of the United States. 

Par. 3. Respondent, Rosemarie Lewis, is now, and at all times men- 
tioned herein has been, engaged in substantial competition with other 
individuals, and with firms, partnerships, and corporations engaged in 
the sale and distribution, in commerce between and among the various 
States of the United States, of various medicinal products and appli- 
ances designed for use in the treatment of the same diseases and ail- 
ments of the female human body as those for which respondent’s prep- 
arations and appliances are recommended and sold. 

Par. 4. In the course and conduct of her business and for the pur- 
pose of inducing the purchase of her said products, the respondent, 
Rosemarie Lewis, is disseminating and has disseminated advertise- 
ments among prospective purchasers, by United States mail, by inser- 
tion in newspapers and magazines; and by distribution of booklets, 
pamphlets, and other advertising literature. Among and typical of 
the statements and representations made by her in advertising booklets 
are the following: 

WOMEN’S SECRETS 
A confidential 
Discussion of 

FEMININE 
HYGIENE 
by 

Rose Marie Lewis 

In referring to her products in the booklet and other advertising, 
as aforesaid, such statements as the following are made: 

Through my investigation, I found that Certane, a product of years o€ research 
by laboratory specialists, was the one Feminine Hygiene highly recommended 
by many physicians and nurses, and also by thousands of women who have 
used it with such satisfying results. 


Certain assures you of a method that is safe and dependable in quality, easy 
to use and economical to purchase. * * * 
Your own physician can approve the use of every ingredient combined in the 


Certane Method of Feminine Hygiene. 
* * % * * * * 


Suppressed or Delayed Menstruation 


Any abnormal or diseased condition should be treated by a reliable physician. 
Where the delayed menstruation is the result of exposure to cold or similar 
indiscretions, the effect of a warm, medicated douche is an aid to nature in 
relieving the congestion. 
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The most beneficial results are obtained by use of the “ballooning” douche, with 
the water at a temperature, according to physicians, of 120 to 125 degrees F. 
The solution, to which Certane Douche Powder should be added, must be re- 
tained for more than 15 minutes to half an hour. Full ballooning of the vaginal 
walls is imperative, as only in this way can the many folds and linings be reached 
by the douche. Use this treatment twice a day, a day or so before the customary 


flow period, continuing until relief from the congestion is obtained. 
od * * * * * * 


Certane Jelly, because of its proper consistence, clings to the tissues and 
readily spreads into the many folds and crevices of the vaginal tract, forming a 
film over the mucous membrane, and remaining for hours in effective contact. 

You can depend on this product as being safe to use. Its action, persisting for 
hours, makes its uSefulness obvious to every woman. 


WHAT MODERN CLINICS ARE USING 


As an accommodation to those who desire added precaution, Certane offers the 
uterine medicator, either the Dia-Cap or Dia-Dome, separately illustrated and 
described, as a Scientific and convenient method of holding medication in contact 
with the cervix or mouth of the womb. This method is endorsed by medical 
science and is today the foremost method used in hygiene clinics. * * * 

* * %* Once properly inserted, and after a short time in use, the wearing of 
Certane Dia-Cap or Dia-Dome is unnoticed. There is not the slightest feeling of 
discomfort and it offers no obstacle to the norma! functioning of the vaginal canal. 

Nor is there any risk connected with the use of either the Certane Dia-Cap or 
Dia-Dome. It cannot be “lost” in the vaginal tract and is eaSily removed. 

CrRTANE Dia-Cap * * * needs no fitting 

New and entirely revolutionary in design, made to fit all normal women, 
Certane Dia-Cap is especially favored by physicians. ° 

It fits over the mouth of the cervix and lodges itself into the folds of the vaginal 
canal, completely blocking off the cervix, where it is held firmly in place by suction. 
When properly inserted there is no sensation of discomfort. The one size fits all 
normal women. Made exclusively by Certane Co., Inc. 

* * * * * * * 

Certane Antiseptic Powder is applied dry and sprayed into the vaginal tract. 
It is a recognized antiseptic compound, which easily dissolves in the natural secre- 
tions of the vaginal tract. It penetrates and bathes both the tissues and delicate 
membranes and its action remains in effective contact for as many hours as it is 
retained in the vaginal tract. It is most active five to ten minutes after applica- 
tion, which allows time for dissolving. 

The inclusion of this antiseptic in Certane assures you of a method of feminine 
hygiene that is safe from harmful poisons, dependable in quality, easy to use and 
economical to purchase. 

Thousands of women have used Certane exclusively for years, to the exclusion 
of other products for which the manufacturers have claimed “just as good” 
qualities. We have in our files hundreds of unsolicited testimonials from women 
everywhere who have used it with such splendid results. 

Certane has been laboratory tested by professional chemists and their reports 
establish its merited reputation (copy of laboratory report furnished any 
physician upon request). 
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But better than any laboratory test is the unanimous praise of those women 
who have used it with such gratifying satisfaction. It is recognized, both theo- 
retically and practically, as one type method of feminine hygiene that meets the 
test of the most exacting use. This is because, in addition to the splendid reli- 
able quality of its antiseptic ingredients, there is also the smooth, soothing texture 
of the jelly carrier itself. It melts at low temperature so that it quickly spreads 
at body heat. There is no tell-tale odor to linger and embarass. Many physicians 
who have observed its excellent performance under actual application, reeommend 
Certane exclusively to their patients. 

Par. 5. Through the use of the foregoing statements and repre- 
sentations and others of similar import, the respondent represents 
and has represented that her various preparations and appliances if 
used as directed by her and as illustrated in the various diagrams pic- 
tured in her advertising booklets and other literature, are safe, compe- 
tent, and effective preventatives against conception and will prevent 
pregnancy; that her preparations if used as directed will correct sup- 
pressed or delayed menstruation; that said products are composed in 
whole or in part of ingredients which are effective, among other things, 
in insuring health and youth to wives and mothers; that said products 
keep the body perfectly clean and sanitary and the mind free from 
worry and anxiety; that the use of said products prevents disease, 
causes the rapid elimination of bacteria, including leucorrhea and dis- 
agreeable discharges and acts as a preventive of female irregularities; 
that said products are antiseptic and effective as prophylactics; that 
they heal the delicate membranes and tissues of the vaginal tract and 
form competent and effective treatments for the subnormal or un- 
healthy conditions of the uterus or vagina, nervousness, pain, discom- 
fort, and mental depression. 

Par. 6. The Commission finds that respondent’s Antiseptic Jelly 
and Antiseptic Powder are composed principally of boric acid, quinine 
bisulphate, and oxyquinoline sulphate as the chief medicants; the 
powder in addition contains citric acid; the’ Medicated Cones contain 
boric acid, oxyquinoline sulphate, and zinc sulphate; and respondent’s 
Douche Powder contains boric acid, sodium chloride, and oxyquinoline 
sulphate; that all products sold by respondent are now prefaced by 
the name “Certane”; that all of the products with the exception of the 
Cones are applied by the use of special devices known as applicators, 
douche shields, syringes, atomizers, Dia-Caps and Dia-Domes. 

The respondent’s “Antiseptic Jelly” is inserted into the vaginal 
tract by the use of an instrument called an applicator which consists of 
a tube fitted with a plunger, and respondent directs that user fill the 
tube with jelly and force same into the vaginal cavity by use of the 
plunger, and represents that said product used as directed can be 
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depended upon as a safe preventative of conception or pregnancy and 
will cure various diseases of the vaginal tract. 

Respondent’s “Antiseptic Powder” is used by blowing the powder 
into the vaginal tract by use of a rubber bulb, a small rubber tube, 
and a glass tube. Respondent claims that the powder will in due 
course be dissolved and spread throughout the vaginal tract and effect 
a safe and harmless treatment for diseases of the vaginal tract and 
will prevent conception or pregnancy. Respondent’s “Douche 
Powder” is used by dissolving said powder in water and thereafter 
ballooned into the vaginal tract by the use of respondent’s fountain 
syringe equipped with her douche shield, and is recommended by the 
respondent as a safe and most sanitary method of treating various 
vaginal diseases and as a preventative of conception or pregnancy. 

The “Dia-Caps” and “Dia-Domes” are recommended by the respond- 
ent for use as scientific and convenient methods of preventing con- 
ception and for treatment of vaginal diseases or disorders, by inserting 
as a cap over the cervix or mouth of the womb after having been 
covered with respondent’s Antiseptic Jelly, and respondent claims that 
the absorption of same into the womb and other parts will give satis- 
factory results and that women can use same with little or no in- 
convenience. The Dia-Caps are sold by the respondent in only one 
size and respondent states in her advertising literature that they will 
fit any normal woman. The Dia-Domes are sold in various sizes for 
use in the same manner. 

Par. 7. The Commission finds that respondent’s preparations while 
they may to some extent destroy spermatozoa with which they come 
in direct contact, are not competent or effective preventatives against 
conception and will not prevent pregnancy. ‘The use of said prepa- 
rations will not correct suppressed or delayed menstruation or prevent 
female irregularities. Said products have no therapeutic value in the 
treatment of subnormal or unhealthful conditions of the uterus or 
vagina, nervousness, pain, discomfort, or mental depression. The use 
of said products will not prevent disease, cause the rapid elimination 
of bacteria, including leucorrhea and disagreeable discharges, or heal 
the delicate membranes and tissues of the vaginal tract. The use of 
respondent’s preparations and appliances will not be effective in 
insuring health but instead their use as directed by the respondent 
may be detrimental to health and this is particularly true in the use 
of respondent’s Douche Powder with Douche Bag equipped with re- 
spondent’s Shield, by which process respondent provides for ballooning 
the vaginal cavity with the possibility of causing sufficient pressure 
to force fluid into the womb and Fallopian tubes which might cause 
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salpingitis, and if infection of any kind is present in the vaginal 
cavity, it is possible for the ballooning operation to carry or force 
said infection into the Fallopian tubes and peritonitis might result. 

The Commission finds that the use of respondent’s Dia-Caps or Dia- 
Domes, commonly known in the medical profession and among the 
laity as diaphragms, is not a guarantee against conception or preg- 
nancy. The Dia-Caps are sold in one size only and are guaranteed to 
fit any normal woman. The Dia-Domes are the same as the Dia-Caps, 
except made slightly different in shape, and are sold in various sizes. 
They will not fit all normal women. These appliances should be 
properly fitted to the particular woman who is to use them, preferably 
by a physician or other competent person. It is impossible for a 
woman to classify herself in a group and determine what size Dia-Cap 
or Dia-Dome meets her requirements. Without special instructions 
and fitting these appliances would afford little or no protection. 

Par. 8. The Commission finds that the use by the respondent of the 
foregoing false, deceptive, and misleading statements and representa- 
tions has had and now has the tendency and capacity to and does mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such statements and repre- 
sentations are true and to induce a portion of the purchasing public 
because of such erroneous and mistaken belief to purchase respondent’s 
preparations and appliances and thereby trade has been diverted un- 
fairly to the respondent from her competitors in commerce among and 
between the various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 


merce within the intent and meaning of the Federal Trade Commission 
Act, 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, testimony, and other evidence in support of the allegations of 
said complaint and in opposition thereto taken before C. P. Vicini, 
an examiner of the Commission theretofore duly designated by it, 
the report of the trial examiner upon the evidence, and upon briefs 
filed herein by William L. Taggart, counsel for the Commission, and 


CERTANE CO., ETC. 939 


927 Order 


Daniel Dougherty, counsel for the respondent (oral argument not 
having been requested), and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That respondent, Rosemarie Lewis, individually, and 
trading as Certane Co., or trading under any other name, her rep- 
resentatives, agents, and employees, directly or through any corpo- 
rate or other device in connection with the offering for sale, sale, and 
distribution of feminine hygiene preparations known as “Certane 
Ointment,” “Certane Jelly,” “Certane Antiseptic Powder,” “Certane 
Douche Powder,” and “Certane Cones,” and various appliances known 
as “Douche Shields,” “Applicators,” “Dia-Caps,” and “Dia-Domes,” 
or any other preparations or appliances having substantially similar 
composition, or substantially similar properties or function, whether 
sold under the same names or under any other names, do forthwith 
cease and desist from representing directly or indirectly: 

1. That any of said preparations or appliances whether used alone 
or in conjunction with any other of said preparations or appliances, 
will prevent conception or prevent pregnancy, or that said prepara- 
tions or appliances are safe, competent or effective preventatives 
against conception. 

2. That any of said preparations or appliances, whether used alone 
or in connection with any other of said preparations or appliances, 
possess any therapeutic value in the treatment of delayed menstrua- 
tion, or that such use will prevent female irregularities in menstrua- 
tion or will correct suppressed menstruation. 

3. That any of said preparations or appliances have any therapeutic 
value in the treatment of subnormal or unhealthful conditions of 
the uterus or vagina, nervousness, pain, discomfort, or mental 
depression. 

4. That. the use of any of respondent’s preparations or appliances, 
whether used alone or in connection with any other of said prepara- 
tions or appliances, will prevent disease, cause the rapid elimination 
of bacteria, including leucorrhea and disagreeable discharges, or will 
heal the delicate membranes and tissues of the vaginal tract. 

5. That the use of respondent’s preparations or appliances, whether 
used alone or in connection with any other of said preparations or 
appliances, will be effective in insuring health. 

6. That respondent’s appliance known as “Douche Shield” may be 
used as directed by the respondent in ballooning the vaginal cavity 
without possible harmful effects. 
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It is further ordered, That the case herein be, and the same hereby 
is, closed as to Certane Co., Inc., a defunct corporation. 

7 t és further ordered, That Be Se: shall, within 60 days after 
the service upon her of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which she 
has complied with this order, 
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CHICAGO THERMO-MAGNETIC CUSHION COMPANY, 
AND A. MERCER PARKER 


e 
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3523. Complaint, Aug. 2, 19§38—Decision, Mar. 19, 1941 


Where a corporation and an individual, who was its president, owned 98 percent 
of its stock, and managed, controlled, and directed its sales policies and 
business affairs, engaged in the manufacture and competitive interstate 
sale and distribution of their “Thermo-Magnetie Cushion,’ upon which, 
after plugging it into an ordinary house socket, patient was to sit for 
treatment through the pelvic region, in advertising and describing their 
said device in various Magazines and newspapers of interstate circulation 
and in circulars, folders, and occasionally personal letters sent to those 
replying to aforesaid advertising— 

Represented that their said “Thermo-Magnetiec Cushion’ possessed remedial 
and therapeutic value in treatment of constipation, colds, rheumatism, 
lumbago, sciatica, menstrual disorders of women, neurasthenia, neuritic 
troubles, nervous ailments, stomach and digestive troubles, including con- 
stipation, prostatic troubles, kidney or bladder trouble, nervous ailments, 
and other ailments of the human body, and that the use of said device 
would promote good blood circulation, dissipate congestion, and revitalize 
the human system ; 

Facts being infrared rays emitted by it were weak, with comparatively slight 
penetrating qualities, and its electromagnetic effect was very weak, with 
no effect upon body tissue, properties thereof were limited to those of an 
ordinary heating pad, local application of which may in some cases give 
temporary relief from pain, effective area of application in treatment of 
painful conditions was restricted by the method of use, and device did not 
constitute a cure or remedy for various ailments and conditions above set 
forth, and had no therapeutic value in the treatment thereof in excess of 
affording temporary relief from pain when localized in the area affected 
by said device, and use thereof would not revitalize the system ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
publie and of causing it mistakenly and erroneously to believe that their 
said representations and implications were true, and to purchase substantial 
quantities of their said device because of said mistaken and erroneous 
belief and with consequence that trade in commerce had been and was 
diverted unfairly to them from competitors who truthfully represented 
their said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors, and constituted unfair 
methods of competition in commerce. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. DeWitt T. Puckett and Mr. J. R. Phillips, Jr., for the Com- 
mission. 


322695™—41—-VoL, 32——60 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Chicago 
Thermo-Magnetic Cushion Co., a corporation, and A. Mercer 
Parker, individually, and as an officer of said corporation, hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in re- 
spect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent, Chicago Thermo-Magnetic Cushion Co., 
is a corporation organized, existing, and doing business under and 
by virtue of the laws of the State of Illinois, with its offices and prin- 
cipal place of business located at 36 West Randolph Street in the 
city of Chicago, State of Tlinois. Respondent, A. Mercer Parker, 
whose address is 36 West Randolph Street in the city of Chicago, 
State of Illinois, is an officer of the aforesaid respondent corpora- 
tion and manages, controls, and directs the sales policies and busi- 
ness affairs of said respondent corporation, and participated in the 
acts and practices herein charged. Said respondents are engaged 
in the manufacture, sale, and distribution of a certain device desig- 
nated by respondents as a “Thermo-Magnetic Cushion,” whereby, by 
means of alternating electric current, a thermomagnetic field of 
therapeutic value is said by respondents to be created, to the great 
benefit of customers of respondents using said “Thermo-Magnetic 
Cushion.” 

Respondents caused and cause their product, when sold, to be 
transported from their place of business in Chicago, in the State 
of Illinois, to the purchasers thereof, located in the States of the 
United States other than the State of Illinois and in the District of 
Columbia. 

Respondents now maintain, and for more than 7 months last past 
have maintained, a course of trade in the aforesaid device so manu- 
factured, distributed, and sold by them in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of their business, as aforesaid, 
the respondents are, and for more than 7 months last past have been, 
in competition with corporations, individuals, and partnerships en- 
gaged in the sale and distribution of heating pads, heating cushions, 
and other electrical devices and appliances, and in the sale and dis- 
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tribution of products used and useful in the treatment of the ail- 
ments, diseases, and conditions for which respondents recommend 
their said device, in commerce between and among the various States 
of the United States and in the District of Columbia. 

Among the competitors of respondents are many individuals, firms, 
and corporations who sell and distribute in said commerce heating 
pads, heating cushions, and other electrical devices and appliances, 
and various and sundry products used and useful in the treatment 
of many of the ailments, diseases, and conditions mentioned in ad- 
vertising matter used by the respondents, as set out in paragraph 3 
hereof, who do not misrepresent the therapeutic value of their said 
products. 

Par. 3. In the course of their aforesaid business, and for the pur- 
pose of inducing the purchase of their device by members of the 
purchasing public, respondents published and circulated and caused 
to be published and circulated among prospective purchasers in the 
various States of the United States and in the District of Columbia, 
advertisements in magazines, newspapers, and letters, bulletins, 
pamphlets, circulars, and by other means designed and intended to 
influence the purchase of their devices. 

Appearing in the advertisements and descriptive literature, as 
aforesaid, among others, are the following statements: 


PAIN Soothed and Relieved 


By Remarkable New 
THERMO-MAGNETIO CUSHION 


STOP THE ory of those irritated nerves responsible for the pains of menstrua- 
tion, of enlarged prostate, kidney and bladder troubles, lumbago, sciatica, ete. 
New and simple method applies deep soothing heat to the organs of the pelvis 
and abdomen. Write today. 


CHICAGO THERMO-MAGNETIC CUSHION COMPANY 
36 W. Randolph Street, Dept. C. Chicago, Ill. 


By applying infra-red rays, magnetism and vibrations through the pelvic 
regions, MAN IS BEING TREATED THROUGH THE ROOTS OF HIS BODY, thereby reaching 
the seat of his trouble. 

This is what the cushion does for you * * * JIT PROMOTES GOOD BLOOD 
CIRCULATION, purifying the blood streams and nerve cells, thereby aiding nature 
to keep you healthy. 

Deep penetrating Infra-Red Rays and Electro Magnetism are applied to the 
PELVIC ORGANS, bringing remarkable relief through an increase of circulation of 
blood and nerve energy. 

The penetrating rays increase circulation, dissipate congestions, relax over- 
tensions, thus bring relief. 
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A treatment can be taken any time without any preparation or disrobing. 
FOR REVITALIZING, two or three one-half hour treatments a day are sufficient. A 
period of longer duration is not advisable. 

STOMACH and DIGESTIVE TROUBLE. This treatment taken before or at meal time 
will aid digestion. 

CONSTIPATION, it is said, is the direct cause of about 95% of our physical 
troubles. The THERMO-MAGNETIC CUSHION increases the circulation to such an 
extent that the peristaltic action of the bowels is so strengthened that evacuation 
is considerably improved. One must be careful regarding what one eats to get 
best results and lasting relief from constipation. 

RHEUMATISM, LUMBAGO, SCIATICA and NEURITIC CONDITIONS. Application of one 
hour is advised. 

PROSTATE TROUBLE. ‘The THERMO-MAGNETIC CUSHION is a specific for this dis- 
tressing ailment. 

MENSTRUAL DISORDERS OF WOMEN. Relief is at times almost immediate, but 
to normalize extended applications are required. It is an invaluable aid during 
the menopause. 

NEURASTHENIA. The cushion will alleviate this condition. Extended and 
periodic application is required to obtain maximum benefit. 

cotps. This treatment gives quick relief providing stimulation of circulation 
and greater tissue resistance. 

The Cushion can be used for local application to back, abdomen and chest. 
It has been found very beneficial] in cases of insomnia, in drawing the blood 
congestion from local areas and in speeding up the general circulation. 

But, concealed inside, near the top, are two specially constructed Hlectro- 
Magnetic Coils. They are so placed as to send Thermo-Magnetic Heat Rays 
through the Perineum or the soft part between the thighs to the Pelvic Organs. 

However, the beneficent effects of these heat waves and of the improved 
circulation go far beyond these immediate organs. 

For Relief of Menstrual Pains. 

The entire pelvic region is flooded with Thermo-Magnetic rays which stimulate 
circulation, relieve congestion and quickly bring relief from the pain distress, 
as well as excess muscle tension. 

Relief of Prostatic Trouble. 

By applying Thermo-Magnetic Rays directly to the perineum, this potent, 
natural force at once begins the work of reducing the congestion and relaxing 
excess muscle tension. As the swelling is reduced the necessity for frequent 
bladder evacuations at night is avoided, and irritation and dragging down sensa- 
tions should quickly disappear. 

Those Agonizing Rheumatic Pains. 

And now with the penetrating Thermo-Magnetie Rays of the Chicago Thermo- 
Magnetic Cushion, millions who are afflicted can obtain quick and lasting relief. 

This Thermo-Magnetic Cushion soothes the irritated nerves. It stimulates 
circulation. It breaks up congestions and relaxes muscle tensions. It aids 
nature in dispelling the accumulations of poisons in the muscles and joints so 
they can be eliminated from the system. 

If you suffer from rheumatic aches and pains, send for this Thermo-Magnetic 
Cushion and learn for yourself the relief and comfort it will enable you to enjoy. 

For Neryous Ailments. 
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A person can hardly take even a single treatment with this cushion without feel- 
ing some of the relaxing, soothing effect of the Thermo-Magnetic Rays applied to 
the perineum and pelvic region. 

And under the soothing, yet stimulating, influence of regular Thermo-Magnetic 
treatments, one’s whole mental attitude undergoes a beneficial change. Life 
assumes a more cheerful, pleasanter aspect. Happiness and sunshine tend to 
‘drive out despair and gloom. 

There is hardly a person living who could not benefit through the occasional 

or regular use of this Thermo-Magnetic Cushion—for better mental and physical 
health. 

Respondents have also published certain alleged testimonials from 
users in their literature, it being represented that the original letters 
with full names and addresses were on file at their office. 

Par. 4. By the means and in the manner aforesaid, respondents 
represent and imply that said device, “Thermo-Magnetic Cushion,” 
is of remedial and therapeutic value in the treatment of, and will cure, 
the ailments, diseases, and conditions mentioned in said advertising 
matter and set out in paragraph 8 hereof. 

The use of said device will not cure all or any of the ailments, dis- 
eases, and conditions mentioned, and it is of no remedial or therapeutic 
value in the treatment of constipation, colds, rheumatism, lumbago, 
sciatica, menstrual disorders of women, neurasthenia, neuritic condi- 
tions; stomach, digestive, and prostate troubles; or any other ailment, 
disease, or condition, except as a device for the application of heat 
to.a local area, which may, or may not, result in a temporary alleviation 
of pain, dependent upon the systemic or underlying disorder produc- 
ing the pain. The use of said device will not, in any sense, revitalize 
the human system. 

Respondents do not possess original testimonial letters with full 
names and addresses of the writers on file as represented in their said 
advertising literature. 

Par. 5. Respondents’ acts and practices, as hereinabove alleged, 
have had, and do have, the tendency and capacity to, and do, mislead 
and deceive a substantial portion of the purchasing public, and have 
caused and do cause a number of members of the purchasing public 
mistakenly and erroneously to believe that said representations and 
implications are true, and that the use of respondents’ said device will 
cure said ailments, diseases, and conditions and, because of said mis- 
taken and erroneous belief, to purchase respondents’ said device. As 
a result thereof, trade in said commerce has been, and is, diverted 
unfairly to the respondents from their competitors to the injury of 
said competitors and to the injury of the public. 
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Par. 6. The acts and practices of the respondents, as herein alleged, 
are all to the prejudice of the public and respondents’ competitors, 
and constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 2, 1938, issued and there- 
after served its complaint in this proceeding upon respondents, Chicago 
Thermo-Magnetic Cushion Co., a corporation, and A. Mercer Parker, 
individually, and as an officer of said corporation, charging them with 
the use of unfair methods of competition in commerce in violation of 
the provisions of said act. After the issuance of said complaint, and 
the filing of respondents’ answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
DeWitt T. Puckett, attorney for the Commission, before W. W. Shep- 
pard, a trial examiner of the Commission theretofore duly designated 
by it, and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the said 
complaint, the answer thereto, testimony, and other evidence in support 
of the complaint, brief in support of the complaint (respondents not 
having filed brief and oral argument not having been requested) ; and 
the Commission, having duly considered the matter, and being now 
fully advised in the premises, finds that this proceeding is in the inter- 
est of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Chicago Thermo-Magnetic Cushion Co., 
is a corporation organized, existing, and doing business under the laws 
of the State of Illinois with its office and principal place of business 
located at 36 West Randolph Street, in the city of Chicago, State of 
Illinois. Respondent, A. Mercer Parker, whose address is 36 West 
Randolph Street, Chicago, Tl, is President of the respondent corpora- 
tion and manages, controls, and directs its sales policies and business 
affairs. Said respondents are engaged in the manufacture, sale, and 
distribution to purchasers throughout the United States of a certain 
device designated as a “Thermo-Magnetic Cushion,” and respondents 
cause said device when so sold to be transported from their place of 
business in Chicago, IIl., to the purchasers thereof located in States of 
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the United States other than the State of Illinois, and in the District 
of Columbia. Respondents now maintain, and for more than 7 months 
prior to the issuance of the complaint herein have maintained, a course 
of trade in the aforesaid device so manufactured, distributed, and sold 
by said respondents between and among the various States of the 
United States and in the District of Columbia. 

In the course and conduct of their business, respondents are, and for 
more than 7 months prior to the issuance of the said complaint herein 
had been, in competition with other corporations, individuals, and 
partnerships likewise engaged in the manufacture, sale, and distribu- 
tion of heating pads, heating cushions, and other electrical devices 
and appliances, and in the sale and distribution of products used, and 
useful, in the treatment of ailments, diseases, and conditions for which 
respondents recommend their said device, in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. Respondent, A. Mercer Parker, is president of the respond- 
ent corporation and the owner of 98 percent of the stock therein. Ruby 
E. Morgan is secretary of respondent corporation and the owner of one 
share of stock therein. Mrs. Juanita Conlin is treasurer of respondent 
corporation and the owner of one share of stock therein. Dr. A. Mercer 
Parker is not an M.D., but is a chiropractor. Respondent, A. Mercer 
Parker, prior to December 1, 1936, took over the business of another 
firm, “The Holder’s Health Aids,” which at that time was engaged in 
manufacturing a device which respondent continued to manufacture 
with certain changes. The “Chicago Thermo-Magnetic Cushion” is 
described as an assembly of rubber fillers enclosed in a canvas pad, 
and covered with a leather covering. It is electrically wired and when 
used is plugged into an ordinary house socket. There is a thermostat 
control on the device. The device, when in use, is placed on a chair, and 
the patients sits on it. The patient plugs the socket into the wall for 
the purpose of obtaining electric current, and treatment is had through 
the pelvic region. The patient is instructed to sit on the device for 
30 minutes, more or less. The device retailed, for $9.75, but later the 
price was raised to $16.50. 

Par. 8. Respondents’ method of doing business was to insert adver- 
tising in various magazines and newspapers published and circulated 
throughout the various States of the United States and in the District 
of Columbia. Respondents would receive letters of inquiry from vari- 
ous members of the purchasing public in response to such advertising, 
and in answer to these inquiries respondents would mail to those so 
inquiring circulars and folders descriptive of respondents’ device, and 
sometimes would write personal letters. At other times form letters 
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were sent out. Among and typical of the representations appearing 
in magazine advertising of general circulation are the following 
statements: 


PAIN Soothed and Relieved 


By Remarkable New THERMO-MAGNETIC CUSHION 


Stor THE cry of those irritated nerves responsible for the pains of menstrua- 
tion, of enlarged prostate, kidney and bladder troubles, lumbago, sciatica, ete. 
New and simple method applies deep soothing heat to the organs of the pelvis 
and abdomen. Write today. 


Typical of the advertising statements appearing in folders and cir- 
culars distributed by mail throughout the various States of the United 
States are the following: 


By applying infra-red rays, magnetism and vibrations through the pelvic vre- 
gions, MAN IS BEING TREATED THROUGH THE ROOTS OF HIS Bopy, thereby reaching 
the seat of his trouble. 

This is what the cushion does for you * * * If PROMOTES GOOD BLOOD CIR- 
CULATION, purifying the blood streams and nerve cells, thereby aiding nature to 
keep you healthy. 

Deep penetrating Infra-Red Rays and Hlectro Magnetism are applied to the 
PELVIC ORGANS, bringing remarkable relief through an increase of circulation of 
blood and nerve energy. 

* * * * * * * 

The penetrating rays increase circulation, dissipate congestions, relax over- 
tensions, thus bring relief. 


GENERAL TREATMENT 


A treatment can be taken any time without any preparation or disrobing. 
FOR REVITALIZING, two or three one-half hour treatments a day are sufficient. A 
period of longer duration is not advisable. 

STOMACH AND DIGESTIVD TROUBLE. This treatment taken before or at meal time 
will aid digestion. 

CONSTIPATION, it is said, is the direct cause of about 95% of our physical trou- 
bles. The THERMO-MAGNETIC CUSHION increases the circulation to such an 
extent that the peristaltic action of the bowels is so strengthened that evacuation 
is considerably improved. One must be careful regarding what one eats to get 
best results and lasting relief from constipation. 

RHHUMATISM, LUMBAGO, SCIATICA AND NEURITIC CONDITIONS. Application of one 
hour is advised. 

PROSTATE TROUBLE. The THERMO-MAGNETIC CUSHION is a specific for this dis- 
tressing ailment. 

MENSTRUAL DISORDERS OF WOMEN. Relief is at times almost immediate, but to 
normalize extended applications are required. It is an invaluable aid during the 
monopause. 

coLps. This treatment gives quick relief providing stimulation of circulation 
and greater tissue resistance. 

The Cushion can be used for local application to back, abdomen and chest. It 
has been found very beneficial in cases of insomnia, in drawing the blood con- 
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gestion from local areas and in speeding up the general circulation. 
* %* * * * * * 


But, concealed inside, near the top, are two specially constructed Electro- 
Magnetic Coils. They are so placed as to send Thermo-Magnetic Heat Rays 
through the perineum or the soft part between the thighs to the Pelvie Organs. 

* * * * * * * 
For Relief of Menstrual Pains 


* * * * * * * 
The entire pelvic region is flooded with Thermo-Magnetiec rays which stimulate 
circulation, relieve congestion and quickly brings relief from the pain distress, as 
well as excess muscle tension. 


Relief of Prostatic Trouble 
* * * * * * * 


By applying Thermo-Magnetie Rays Directly to the perineum, this potent, 
natural force at once begins the work of reducing the congestion and relaxing 
excess muscle tension. As the swelling is reduced the necessity for frequent 
bladder evacuations at night is avoided, and irritation and dragging down sensa- 
tions should quickly disappear. 


Those Agonizing Rheumatic Pains 
* * * * * * * 
And now with the penetrating Thermo-Magnetic Rays of the Chicago Thermo- 
Magnetic Cushion, millions who are afflicted can obtain quick and lasting relief. 
* * * * * * * 
This Thermo-Magnetic Cushion soothes the irritated nerves. It stimulates cir- 
culation. It breaks up congestions and relaxes muscle tensions. It aids nature 
in dispelling the accumulations of poisons in the muscles and joints so they can 
be eliminated from the system. 
If you suffer from rheumatic aches and pains, send for this Thermo-Magnetic 
Cushion and learn for yourself the relief and comfort it will enable you to enjoy. 


For Nervous Ailments 
% * * * % * * 

A person can hardly take even a single treatment with this cushion without 
feeling some of the relaxing, soothing effect of the Thermo-Magnetic Rays applied 
to the perineum and pelvic region. 

And under the soothing, yet stimulating, influence of regular Thermo-Magnetic 
treatments, one’s whole mental attitude undergoes a beneficial change. Life 
assumes a more cheerful, pleasanter aspect. Happiness and sunshine tend to 
drive out despair and gloom. 

There is hardly a person living who could not benefit through the occasional or 
regular use of this Thermo-Magnetic Cushion—for better mental and physical 
health. 

Par. 4. Through the use of the foregoing statements and others 
similar thereto but not herein set out, all of which purport to be de- 
scriptive of respondents’ product, “Thermo-Magnetic Cushion,” re- 
spondents represent that said device possesses remedial and therapeutic 
value in the treatment of constipation, colds, rheumatism, lumbago, 
sciatica, menstrual disorders of women, neurasthenia, neuritic con- 
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ditions, nervous ailments, stomach and digestive troubles, including 
constipation, prostatic troubles, kidney or bladder trouble, nervous 
ailments and other ailments of the human body, and that the use of 
said device will promote good blood circulation, dissipate congestion, 
and will in fact revitalize the human system. 

Par. 5. The Commission finds that respondents’ said advertising 
representations concerning their said product, “Thermo-Magnetic 
Cushion,” are false, misleading, and exaggerated in the following 
among other particulars: The infra-red rays emitted by respondents’ 
device are weak with comparatively slight penetrating qualities. The 
electro-magnetic effect of this device is very weak and has no effect 
upon the body tissue. The properties of this device are limited to 
those of an ordinary heating pad. The local application of a heating 
pad may in some cases give temporary relief to pain under conditions 
where the application of heat would be indicated. However, the 
method of use of respondents’ device as a cushion upon which the 
patient is seated restricts the effective area of application of this device 
in the treatment of painful conditions. The use of this device does not 
constitute a cure or remedy for constipation, colds, rheumatism, lum- 
bago, sciatica, menstrual disorders of women, neurasthenia, neuritic 
conditions, nervous ailments, stomach and digestive troubles, including 
constipation, prostatic troubles, kidney or bladder trouble, nervous 
ailments and other ailments of the human body, and said device has no 
therapeutic value in the treatment of such conditions in excess of 
affording temporary relief from menstrual pain and pain from rheu- 
matism, lumbago, sciatica, and neuritic conditions when localized in 
the area affected by this device. The use of said device will not 
revitalize the human system. 

Par. 6. The aforesaid false and misleading representations of re- 
spondents have had, and now have, the tendency and capacity to, and 
do, mislead and deceive a substantial portion of the purchasing public 
and have caused and do cause a number of members of the purchasing 
public mistakenly and erroneously to believe that said representations 
and implications are true, and because of said mistaken and erroneous 
belief, so induced, to purchase substantial quantities of respondents’ 
said device. As a result thereof, trade in said commerce has been, 
and is, diverted unfairly to the respondents from competitors who 
truthfully represent their said products. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice of the public, and of respondents’ competitors, 
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and constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony, and other evidence in support of the complaint taken 
before W. W. Sheppard, an examiner of the Commission theretofore 
duly designated by it, brief filed in support of the complaint (re- 
‘spondents not having filed brief and oral argument not having been 
requested), and the Commission having made its findings as to the 
facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That respondent, Chicago Thermo-Magnetic Cushion 
Co., a corporation, and its officers, and A. Mercer Parker, individually 
and as an officer of Chicago Thermo-Magnetic Cushion Co., and their 
respective representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, and distribution of the device designated as “Thermo-Magnetic 
Cushion” or any other device of substantially similar construction or 
possessing substantially similar properties or functions, whether sold 
under such name or any other name, in commerce as commerce is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Representing that the use of said device, “Thermo-Magnetic 
Cushion,” constitutes a cure or remedy for constipation, colds, rheu- 
matism, lumbago, sciatica, menstrual disorders of women, neurasthe- 
nia, neuritic conditions, nervous ailments, stomach and digestive 
disorders, prostatic disorder, kidney or bladder disorders, nervous 
ailments or other ailments of the human body, or that said device 
has any therapeutic value in the treatment of such conditions in 
excess of affording temporary relief from menstrual pain or pain 
associated with rheumatism, lumbago, sciatica, and neuritic conditions 
when localized in an area affected by heat from said device. 

2. Representing that the use of respondents’ device will revitalize 
the human system. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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JULIAN 8S. COHN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4106. Complaint, Apr. 25, 1940—Decision, Mar. 19, 1941 


Where an individual engaged in interstate sale and distribution of handkerchiefs— 

Represented, orally and by correspondence and otherwise, that he was the manu- 
facturer of said products, facts being it was his practice to have raw materials 
secured by him, in designs and patterns desired, from yardage mills, made up 
by various concerns under contract with him in accordance with specifica- 
tions which he submitted and which included such matters as sizes, widths, 
and lengths desired, and character and manner of Stitching, etc., and plants 
in which his said products were thus made were owned, operated, and con- 
trolled by the various owners and not by him, and he was in no sense such a 
manufacturer, from whom a substantial portion of purchasing public prefers 
to purchase direct as affording in its belief, savings of middleman’s or 
wholesaler’s profit ; 

With effect of misleading and deceiving purchasers of such products, and of 
causing them mistakenly and erroneously to believe that he was a manu- 
facturer of handkerchiefs, and, as result of such belief, to purchase his said 
product: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. , 


Before Mr. Randolph Preston, trial examiner. 
Mr. Wm. T. Chantland for the Commission. 


Mr. Nathaniel Phillips and Mr. S. S. Goldsmith, of New York City, 
for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said ‘act, the Federal 
Trade Commission having reason to believe that Julian S. Cohn, an 
individual, hereinafter referred to as respondent, has violated the pro- 
visions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrary 1. Respondent, Julian S. Cohn, with his office and prin- 
cipal place of business at 260 Fourth Avenue, New York, N. Y., is now 
and for more than 2 years last past has been engaged in the sale and 
distribution of handkerchiefs. 
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In the course and conduct of his said business, respondent has caused 
his product when sold to be transported from his place of business in 
the State of New York to the purchasers thereof located in the various 
States of the United States and the District of Columbia. Respondent 
maintains and at all times mentioned herein has maintained a course 
of trade in his said product in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, and for the pur- 
pose of inducing the purchase of his said product, respondent has 
represented that he is a “manufacturer of handkerchiefs.” The term 
“manufacturer of handkerchiefs” is used by respondent on the busi- 
ness stationery used by him in the course and conduct of his business 
in the solicitation of orders for his said product. The use of the term 
“manufacturer of handkerchiefs” or the use of the word “manufac- 
turer” is a representation that respondent owns, operates, or controls 
a factory or mill wherein the product which he offers for sale and sells 
is made or manufactured. 

Par. 3. The aforesaid representation is false, deceptive, and mis- 
leading. In truth and in fact, respondent does not now make or 
manufacture, nor has he ever made or manufactured, said products, 
but buys the goods from which said handkerchiefs are made, has them 
made elsewhere under contracts, and fills orders for handkerchiefs 
received by him with products thus made and not made or manu- 
factured in any mill or factory owned, operated, or controlled by 
respondent. 

Par. 4. There is a preference on the part of certain purchasers and 
prospective purchasers located in the various States of the United 
States and in the District of Columbia for buying said products and 
like or similar products directly from the manufacturer or mill pro- 
ducing the same. There is an impression and belief existing among 
certain of said purchasers or prospective purchasers of said products 
that a saving of the middleman’s profit may be obtained, that a more 
uniform line of goods may be purchased, and that other advantages 
may be obtained by purchasing goods directly from a manufacturer 
or mill operator. 

The use by the respondent of the word “manufacturer” and the 
phrase “manufacturer of handkerchiefs” as hereinabove alleged has 
the tendency and capacity to mislead and deceive, and has misled and 
deceived, purchasers of said products by causing them mistakenly and 
erroneously to believe that respondent actually owns, operates, or di- 
rectly and absolutely controls a mill or factory in which his said hand- 
kerchiefs are made or manufactured and the tendency and capacity 
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to, and does, cause a substantial portion of the purchasing public to 
purchase respondent’s said products on account of said mistaken and. 
erroneous belief, 

Par. 5. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute. 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Revort, FInDINGs AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 25, 1940, issued its com- 
plaint in this proceeding and thereafter caused it to be served upon 
the respondent, Julian S. Cohn, charging him with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said act. After the issuance of the complaint and 
the filing of respondent’s answer thereto, testimony and other evi- 
dence in support of the allegations of said complaint were intro- 
duced by William T. Chantland, attorney for the Commission, and 
in opposition to the allegations of the complaint by Nathaniel Phillips 
and 8. S. Goldsmith, attorneys for the respondent, before Randolph 
Preston, an examiner for the Commission theretofore duly desig- 
nated by it; and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the 
said complaint, the answer thereto, testimony and other evidence, 
and briefs in support of the complaint and in opposition thereto; 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPy 1. Respondent, Julian 8. Cohn, is an individual with 
an office and place of business now located at 15 West Thirty-seventh 
Street, New York, N. Y. Respondent. is now and for more than 2 
years last past has been engaged in the sale and distribution of 
handkerchiefs. 

Par. 2. Respondent, in the course and conduct of his said business, 
has caused his said product, when sold, to be transported from his 
said place of business in the State of New York to purchasers thereof 
located in various States of the United States other than New York 
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and in the District of Columbia. . Respondent maintains, and has at 
all times herein referred to maintained, a course of trade in said 
handkerchiefs in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. Respondent, in the course and conduct of his said busi- 
ness and for the purpose of inducing the purchase of his product, has 
represented orally and by correspondence and otherwise that he was 
the manufacturer of the handkerchiefs offered for sale and sold by 
him in said commerce. 

Par. 4. Prior to July 1, 1940, it was the practice of respondent to 
secure from designers and artists the types of designs or patterns 
which he desired to have made into handkerchiefs. These designs 
or patterns were then submitted to yardage mills, and the neces- 
sary yardage materials were purchased from such mills to be made 
up into the quantities of handkerchiefs desired by respondent. After 
securing the raw yardage materials in the patterns or designs from 
which respondent desired his handkerchiefs to be made, he placed 
contracts with various concerns to make the handkerchiefs according 
to specifications submitted by him when placing his orders or enter- 
ing into contracts with said mills. The specifications which respond- 
ent gave such manufacturers included specific instructions as to 
sizes, widths, and lengths desired, and the character and manner of 
stitching the edges thereof and as to how any embroidery or other 
decorative work was to be done thereon. After the handkerchiefs 
were thus made for respondent, they were delivered to him at. his 
place of business for packing, sale, and distribution. 

Prior to July 1, 1940, the manufacturing plants in which respond- 
ent’s products were produced were owned, operated, and controlled by 
the various owners thereof, and not by the respondent, and the re- 
spondent was in no sense the manufacturer of the handkerchiefs of- 
fered for sale and sold by him. Prior to July 1, 1940, the only con- 
nection respondent had with the several manufacturing plants in 
which his handkerchiefs were manufactured, other than to contract 
with the operators of such factories to make handkerchiefs for him 
as above stated, was a minority stock interest in the United Handker- 
chief Co., a corporation, of Passaic, N. J., which manufactured, under 
a contract with the respondent, a substantial quantity of the hand- 
kerchiefs sold by the respondent. Through a contract effective July 
1, 1940, after the issuance of the complaint in this proceeding, respond- 
ent exchanged his stock interest in said corporation for certain hand- 
kkerchief-making machines operated by said corporation in its factory. 
According to the terms of said contract, respondent is to pay the 
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salaries, social security costs, and workmen’s compensation insurance 
premiums of certain of the employees of said corporation whenever 
they operate the machines transferred to respondent in making hand- 
kerchiefs for the respondent. Said contract also provides that re- 
spondent is to pay a rental for the space occupied by said machines, and 
a salary to Benjamin Levine, an officer of and principal stockholder 
in said corporation, for superintending the operation of said machines 
when operated on respondent’s handkerchiefs. At the time of the 
conclusion of hearings in this proceeding, no payment of rent to the 
corporation or of salary to Benjamin Levine had been made. The 
United Handkerchief Co., under the control and direction of Benjamin 
Levine and his wife, the principal stockholders in said corporation, 
has continued to control and operate the factory wherein the said 
machines are located. 

Par. 5. The use, prior to July 1, 1940, by respondent of the repre- 
sentation that he was the manufacturer of the handkerchiefs offered 
for sale and sold by him in said commerce was misleading and de- 
ceptive, for in truth and in fact respondent was not in any sense the 
manufacturer of such handkerchiefs. 

Par. 6. A substantial portion of the purchasing public has a prefer- 
ence for products purchased directly from the manufacturer or mill 
producing them, because it believes that by buying direct from the 
manufacturer a savings of middleman’s or wholesaler’s profit is 
effected. 

Par. 7. The use by respondent of the representation that respondent 
is a manufacturer of handkerchiefs, in connection with the offering 
for sale, sale, and distribution of his handkerchiefs, has the tendency 
and capacity to mislead and deceive, and has misled and deceived, 
purchasers of such products, and to cause, and has caused, such pur- 
chasers mistakenly and erroneously to believe that respondent was a 
manufacturer of handkerchiefs and, as a result of said mistaken and 
erroneous belief, to purchase respondent’s said handkerchiefs. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
were all to the prejudice and injury of the public and constitute unfair - 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer to 
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respondent, testimony and other evidence taken before Randolph W. 
Preston, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in oppo- 
sition thereto, briefs filed herein by William T. Chantland, counsel for 
the Commission, and by Nathaniel Phillips, counsel for the respond- 
ent, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It ts ordered, That the respondent, Julian 8. Cohn, his representa- 
tives, agents, and employees, in connection with the offering for sale, 
sale, and distribution of handkerchiefs in commerce, as commerce 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Using the word “manufacturer” or the phrase “manufacturer 
of handkerchiefs,” or any other word or phrase of similar import or 
meaning, to designate, describe, or refer to the business conducted by 
respondent, unless and until respondent actually owns and operates, 
or directly and absolutely controls, a manufacturing plant wherein 
said products are made or manufactured by him. 

2. Representing, directly or by implication, through the use of 
the word “manufacturer” or the phrase “manufacturer of handker- 
chiefs,” or any other word or phrase of similar import or meaning, 
that respondent is the manufacturer of the products offered for sale 
and sold by him, unless and until said respondent actually owns and 
operates, or directly and absolutely controls, a manufacturing plant 
wherein said products are made or manufactured by him. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 
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In THE MATTER OF 


SCHRADE CUTLERY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4118. Complaint, Apr. 26, 1940—Decision, Mar. 19, 1941 


Where a corporation engaged in manufacture and in interstate sale and distribu- 
tion of various articles of cutlery— 

Designated and marked as “Scout” and “SUPER SCOUT” pocket knives of 
certain general design and appearance, notwithstanding they were not those 
long made or distributed under supervision of the Boy Scouts of America, 
or approved, indorsed or sponsored by that organization and marked with 
words “Scout” or “Boy Scout,” with or without other marks and insignia 
identifying them as standard Boy Scout equipment, and uniformly referred 
to as “Scout Knife” ; 

With capacity and tendency to mislead and deceive purchasing public into belief 
that its said knives had been approved, indorsed or sponsored by the Boy 
Scouts of America and were a part of their standard equipment, for the 
purchase of which there is a marked preference on the part of a substantial 
portion of purchasing public over products which are not so sponsored or 
approved, and with effect of causing a substantial part of public to purchase 
its said knives because of such belief: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. Joseph C. Fehr for the Commission. 
Lmbler & Embler, of Walden, N. Y.; for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that Schrade Cutlery Co., a 
corporation, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapu 1. Respondent, Schrade Cutlery Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its principal office and place of business located in 
the city of Walden, in the State of New York. 
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Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in manufacturing, offering for sale, and selling various 
articles of cutlery, among other things, pocket knives designated and 
marked as “Scout” and “SUPER SCOUT” knives. Respondent causes 
its said products, when sold, to be transported from its place of busi- 
mess in the State of New York to the purchasers thereof located in 
States of the United States other than the’State of New York, and 
in the District of Columbia. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said products 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In 1910, an organization known as The Boy Scouts of 
America was incorporated under the Jaws governing the District of 
Columbia, and later was reincorporated by special act of Congress. 
Its purpose was, in general, to organize the boys of the United States 
and teach them discipline, patriotism, courage, habits of observation, 
self-control, and ability,.to care for themselves in all exigencies of 
life. 

In furtherance of this purpose and both to attract the boys of the 
Nation to the movement and to insure safe, adequate, and adaptable 
equipment, the organization adopted, and has since maintained, the 
policy of devising and planning a great many articles of equipment 
and supervising their manufacture and distribution through licensing 
and otherwise authorizing those with whom it would enter into 
arrangements for such manufacture and distribution. 

From the beginning the equipment so approved and sponsored has 
been designated and marked, and the activities of the boy members 
of the organization have been uniformly referred to, by use .of the 
words “Boy Scout,” “Scout,” and “Scouting,” so that these words 
have long ago acquired a secondary meaning as referring to the 
equipment and activities of the Boy Scouts of America. 

Among the articles of equipment so devised and whose production 
and distribution is so supervised is a pocket knife of a design and 
of material and workmanship suitable for the outdoor activities of 
the boy members of the organization. This knife has been uniformly 
referred to as a “Scout Knife,” has been marked in some form or 
manner with the words “Scout” or “Boy Scout,” with or without 
other marks and insignia identifying it as a part of the standard 
equipment of the Boy Scouts of America. 

Par. 4. The knives manufactured and sold by respondent, as al- 
leged and described in paragraph 2 hereof, have been and are of 
such general design and appearance as, when marked or labeled by 
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the use of the words “Scout,” “Super Scout,” or “Boy Scout,” 
any other marks or insignia characteristic of, or identifying ane 
with, the Boy Scouts of America, would have, ame had and have, the 
capacity and tendency to induce the purchasing public to believe that 
respondent’s said knives have been and are approved, endorsed or 
sponsored by the Boy Scouts of America and are a part of the 
standard equipment of that organization; and to cause, and have 
caused, a substantial part of the public to purchase respondent’s 
said knives because of such belief. 

Par. 5. In truth and in fact, respondent’s said knives have not 
been and are not manufactured or distributed under the supervi- 
sion of the Boy Scouts of America, have not been and are not ap- 
proved, endorsed or sponsored by that organization, nor are they a 
part of its standard equipment. 

Par. 6. There is a marked preference on the part of a substantial 
portion of the purchasing public for products which are sponsored 
or approved by the Boy Scouts of America-over products which are 
not so sponsored or approved. 

Par. 7. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnprneés as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission 
Act, the Federal Trade Commission, on April 26, 1940, issued 
and on April 20, 1940, served its complaint in this pro- 
ceeding upon respondent, Schrade Cutlery Co., charging it with 
the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer, the Commission, 
by order entered herein, granted respondent’s motion for permission 
to withdraw said answer and to substitute therefor an answer ad- 
mitting all the material allegations of fact set forth in said com- 
plaint and waiving all intervening procedure and further hearing 
as to said facts, which substitute answer was duly filed in the office 
of the Commission. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on the said complaint and 
substitute answer, and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its ee 
as to the facts and its conclusion drawn therefrom. 
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ParacraPH 1. Respondent, Schrade Cutlery Co., is a corporation, 
organized and existing under and by virtue of the laws of the State 
of New York, with its principal office and place of business located 
in the city of Walden, in the State of New York. 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in manufacturing, offering for sale, and selling various 
articles of cutlery, among other things, pocket knives designated and 
marked as “Scout” and “SUPER SCOUT” knives. Respondent causes 
its said products, when sold, to be transported from its place 
of business in the State of New York to the purchasers 
thereof located in States of the United States other than the State 
of New York, and in the District of Columbia. Respondent main- 
tains, and at all times mentioned herein has maintained, a course 
of trade in said products in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. In 1910, an organization known as The Boy Scouts of 
America was incorporated under the laws governing the District of 
Columbia, and later was reincorporated by special act of Congress. 
Its purpose was, in general, to organize the boys of the United 
States and teach them discipline, patriotism, courage, habits of 
observation, self-control, and ability to care for themselves in all 
exigencies of life. 

In furtherance of this purpose and both to attract the boys of 
the Nation to the movement and to insure safe, adequate, and adapt- 
able equipment, the organization adopted, and has since maintained, 
the policy of devising and planning a great many articles of equip- 
ment and supervising their manufacture and distribution through 
licensing and otherwise authorizing those with whom it would enter 
into arrangements for such manufacture and distribution. 

From the beginning the equipment so approved and sponsored has 
been designated and marked, and the activities of the boy members 
of the organization have been uniformly referred to, by use of the 
words “Boy Scout,” “Scout,” and “Scouting,” so that these words 
have long ago acquired a secondary meaning in referring to the 
equipment and activities of The Boy Scouts of America. 

Among the articles of equipment so devised and whose production 
and distribution is so supervised is a pocket knife of a design and 
of material and workmanship suitable for the outdoor activities of 
the boy members of the organization. This knife has been uniformly 
referred to as a “Scout Knife,” has been marked in some form or 
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manner with the words “Scout” or “Boy Scout,” with or without 
other marks and insignia identifying it as a part of the standard 
equipment of The Boy Scouts of America. 

Par. 4. The knives manufactured and sold by respondent, as 
described in paragraph 2 hereof, have been and are of such general 
design and appearance as, when marked or labeled by the use of the 
words “Scout,” “SUPER SCOUT,” or “Boy Scout,” or any other 
marks or insignia characteristic of, or identifying them with, The 
Boy Scouts of America, would have, have had and have, the capacity 
and tendency to induce the purchasing public to believe that respond- 
ent’s said knives have been and are approved, endorsed or sponsored 
by The Boy Scouts of America and are a part of the standard 
equipment of that organization; and to cause, and have caused, a 
substantial part of the public to purchase respondent’s said knives 
because of such belief. | 

Par. 5. In truth and in fact, respondent’s said knives have not 
been and are not manufactured or distributed under the supervision 
of The Boy Scouts of America, have not been and are not approved, 
endorsed, or sponsored by that organization, nor are they a part of 
its standard equipment. 

Par. 6. There is a marked preference on the part of a substantial 
portion of the purchasing public for products which are sponsored 
or approved by The Boy Scouts of America over products which are 
not so sponsored or approved. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that it 
waives all intervening procedure and further hearing as to the said 
facts, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 
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It is ordered, That respondent, Schrade Cutlery Co., a corporation, 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale, and distribution of its knives in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

Using the words “SUPER SCOUT” or “Scout” or any other word 
or words of similar import or meaning, to designate, describe, or 
refer to respondent’s knives, or otherwise representing that said 
knives are sponsored, endorsed, or approved by the organization 
known as the Boy Scouts of America, or that said knives form a 
part of the equipment of the members of said organization. 

It 7s further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 
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HARRY F. CROOK AND GRETCHEN CROOK, TRADING 
AS CROOK-WALLACE CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4176. Complaint, July 6, 1940—Decision, Mar. 19, 1941 


Where 2 individuals engaged in competitive interstate sale and distribution 
of candy and confectionery products, including various assortments which 
were so packed and assembled as to involve use of games of chance, gift 
enterprises, or lottery schemes when sold and distributed to consumers 
thereof, and which included, as typical, number of candy pieces of uni- 
form size and shape, together with 4-section push card for use in sale 
and distribution of said candy to purchasing public wider a plan, explained 
thereon, by which chance selection of certain numbers secured purchaser, 
for the cent paid, 2, 3, 5, 10, or 20 pieces of candy, as case might be, 
last sale in each of first 3 sections completed entitled him to 5 pieces, 
and maker of last punch! on card received 15 pieces, all others receiving 
1 piece only; 

Sold said assortments, along with such push cards, to wholesalers, jobbers, 
and retailers by whom, as direct or indirect purchasers thereof, they were 
exposed and sold to purchasing public in accordance with aforesaid sales 
plan, and thereby supplied to and placed in the hands of others means 
of conducting lotteries in the sale of their products in accordance with 
plan aforesaid, involving game of chance or sale of a chance to procure 
additional pieces of candy without additional cost, contrary to an estab- 
lished public policy of the United States Government and in violation 
of the criminal laws, and in competition with many candy dealers who, 
unwilling to use said or any method involving game of chance or any 
other method contrary to public policy, refrain therefrom ; 

With result that use of said method by them, because of said game of chance, had 
a tendency and capacity to and did unfairly divert trade to them from their 
competitors : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and con- 
stituted unfair methods of competition in commerce, and unfair and decep- 
tive acts and practices therein. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. L. P. Allen, Jr., for the Commission. 
Mr. Robert C. Kelley, of Vincennes, Ind., for respondents. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
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Trade Commission having reason to believe that Harry F. Crook and 
Gretchen Crook, individually and trading as Crook-Wallace Co., here- 
inafter referred to as respondents, have violated the provisions of 
said act and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the interest of the public, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrapy 1. Respondents, Harry F. Crook and Gretchen Crook, 
are individuals trading as Crook-Wallace Co., with their office and 
principal place of business located at 415 North Second Street, Vin- 
cennes, Ind. Respondents are now, and for more than 1 year last 
past have been, engaged in the sale and distribution of candy and 
confectionery products to wholesale dealers, jobbers, and retail deal- 
ers. Respondents cause and have caused said products, when sold, 
to be transported from their principal place of business in the city 
of Vincennes, Ind., to purchasers thereof, at their respective points / 
of location, in the various States of the United States other than In- 
diana and in the District of Columbia. There is now, and has been 
for more than 1 year last past, a course of trade by respondents in 
such candy in commerce between and among the various States of 
the United States and in the District of Columbia. In the course 
and conduct of said business respondents are and have been in com- 
petition with other individuals and with partnerships and corpora- 
tions engaged in the sale and distribution of candy in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to wholesale 
dealers, jobbers, and retail dealers, certain assortments of candy so 
packed and assembled as to involve the-use of games of chance, gift 
enterprises, or lottery schemes when sold and distributed to the 
consumers thereof. One of said assortments is hereinafter described 
for the purpose of showing the method used by respondents and is 
as follows: 

This assortment consists of a number of pieces of candy of uniform 
size and shape, together with the device commonly called a push 
card. The push card is divided into four sections and each of said 
sections contains 25 partially perforated disks on the face of which 
is printed the word “Push.” Concealed within each of the said 
disks is a number which entitles the purchaser thereof to additional 
pieces of candy without additional cost when said number cor- 
responds with any of the numbers set-out in the legend at the top 
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of said card. The numbers aforesaid are effectively concealed until 
a purchase has been made and the disk separated or removed from 
the card. The last disk pushed out of each of the first three sections 
completed entitles the purchaser thereof to additional pieces of candy 
without additional cost. The last disk pushed from said card also 
entitles the purchaser thereof to additional pieces of candy without 
additional cost. The sales are 1 cent each and those not securing a 
winning number receives 1 piece of said candy. The said card bears 
a legend or instructions as follows: 


NO LOSERS 
Number 5 Receives 20 Pieces of Candy 
Numbers 10-15 Each Receive 10 Pieces of Candy 
‘ Numbers 20-25-30-85 Bach Receive 5 Pieces of Candy 
Numbers 40-45-50-55-60 Each Receive 3 Pieces of Candy , 
Numbers 65—-70-75-80-85-90 Each Rec. 2 Pieces of Candy } 
All Other Numbers Each Receive 1 Piece of Candy 


Last Sale in Each of First Three Sections Completed 
Receives 5 Pieces of Candy 


Last Sale on Card Receives 15 Pieces of Candy 


Sales of respondents’ candy by means of said push card are made in 
accordance with the above legend or instructions. The said pieces 
of candy are allotted to the customers or purchasers in accordance 
with the above legend or instructions. The fact as to whether a 
purchaser receives one or more pieces of candy for the amount of 
money paid is thus determined wholly by lot or chance. 

The respondents sell and distribute and have sold and distributed 
various assortments of candy along with push cards involving a 
lot or chance feature, but such assortments and push cards are similar 
to the one hereinabove described and vary only in detail. 

Par. 3. Retail dealers who, directly or indirectly, purchase re- 
spondents’ said candy expose and sell the same to the purchasing 
public in accordance with the sales plan aforesaid. Respondents 
thus supply to, and place in the hands of, others the means of con- 
ducting lotteries in the sale of their products in accordance with 
the sales plan hereinabove set forth. The use by respondents of said 
sales plan or method in the sale of their candy and the sale of said 
candy by and through the use thereof and by the aid of said sales 


-CROOK-=WALLACE CO. 967 


964 Findings 


plan or method is a practice of a sort which is contrary to an estab- 
lished public policy of the Government of the United States and in 
violation of the criminal laws. 

Par. 4. The sale of candy to the purchasing public by the method 
and plan hereinabove set forth involves a game of chance or the sale 
of a chance to procure additional pieces of candy without additional 
cost. Many persons, firms, and corporations who sell and distribute 
candy in competition with the respondents, as above alleged, are un- 
willing to adopt and use said method or any method involving a 
game of chance or the sale of a chance to win something by chance 
or any other method contrary to public policy and such competitors 
refrain therefrom. Many persons are attracted by said sales plan 
or method employed by respondents in the sale and distribution of 
their candy and in the element of chance involved therein and are 
thereby induced to buy and sell respondents’ candy in preference to 
candy of said competitors of respondents who do not use the same 
or equivalent methods. The use of said method by respondents be- 
cause of said game of chance has a tendency and capacity to, and 
does, unfairly divert trade to respondents from their said competitors 
who do not use the same or equivalent methods, and as a result thereof 
substantial injury is being and has been done by respondents to 
competition in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 


Act. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 6, 1940, issued, and on July 
8, 1940, served, its complaint in this proceeding upon respondents. 
Harry F. Crook and Gretchen Crook, individually and trading as 
Crook-Wallace Co., charging them with the use of unfair methods of 
competition in commerce and unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondents’ answer, 
the Commission, by order entered herein, granted respondents per- 
mission to withdraw said answer and to substitute therefor an answer 
admitting all the material allegations of fact set forth in said com- 
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plaint and waiving all intervening procedure and further hearing as 
to said facts, which substitute answer was duly filed in the office of 
the Commission. Thereafter, this proceeding regularly came on for 
final hearing before the Commission on the said complaint and sub- 
stitute answer, and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondents, Harry F. Crook and Gretchen Crook, 
are individuals trading as Crook-Wallace Co., with their office and 
principal place of business located at 415 North Second Street, Vin- 
cennes, Ind. Respondents are now, and for more than 1 year last past 
have been, engaged in the sale and distribution of candy and con- 
fectionery products to wholesale dealers, jobbers, and retail dealers. 
Respondents cause and have caused said products, when sold, to be 
transported from their principal place of business in the city of 
Vincennes, Ind., to purchasers thereof, at their respective points 
of location, in the various States of the United States and in the 
District of Columbia. There is now, and has been for more than 1 
vear last past, a course of trade by respondents in such candy in 
commerce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of said 
business respondents are and have been in competition with other 
individuals and with partnerships and corporations engaged in the 
sale and distribution of candy in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business, prior to June 
1, 1940, respondents sold to wholesale dealers, jobbers, and retail 
dealers, certain assortments of candy so packed and assembled as 
to involve the use of games of chance, gift enterprises, or lottery 
schemes when sold and distributed to the consumers thereof. One of 
said assortments is hereinafter described for the purpose of showing 
the method used by respondents and is as follows: 

This assortment consisted of a number of pieces of candy of uniform 
size and shape, together with a device commonly called a push 
card. The push card was divided into four sections and each of said 
sections contained 25 partially perforated disks on the face of which 
was printed the word “Push.” Concealed within each of the said 
disks was a number which entitled the purchaser thereof to addi- 
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tional pieces of candy without additional cost when said number 
corresponded with any of the numbers set-out in the legend at the 
top of said card. The numbers aforesaid were effectively concealed 
until a purchase had been made and the disk separated or removed 
from the card. The last disk pushed out of each of the first three 
sections completed entitled the purchaser thereof to additional pieces 
of candy without additional cost. The last disk pushed from said 
card also entitled the purchaser thereof to additional pieces of candy 
without additional cost. The sales were 1 cent each and those not 
securing a winning number received 1 piece of said candy. The 
said card contained thereon a legend or instructions as follows: 


NO LOSERS 


Number 5 Receives 20 Pieces of Candy 
Numbers 10-15 Each Receive 10 Pieces of Candy 

Numbers 20—25-30-35 Each Receive 5 Pieces of Candy 
Numbers 40—45-50-55-60 Each Receive 3 Pieces of Candy 
Numbers 65—70—75-80-85-90 Hach Ree. 2 Pieces of Candy 

All Other Numbers Each Receive 1 Piece of Candy 
Last Sale in Each of First Three Sections Completed 
Receives 5 Pieces of Candy 
Last Sale on Card Receives 15 Pieces of Candy 
Sales of respondents’ candy by means of said push card were made in 
accordance with the above legend or instructions. The said pieces 
of candy were allotted to the customers or purchasers in accordance 
with the above legend or instructions. The fact as to whether a 
purchaser received one or more pieces of candy for the amount of 

money paid was thus determined wholly by lot or chance. 

The respondents, prior to the time hereinabove set forth, sold and 
distributed various assortments of candy along with push cards in- 
volving a lot or chance feature, but such assortments and push cards 
were similar to the one hereinabove described and varied only in 
detail. 

Par. 3. Retail dealers who, directly or indirectly, purchased re- 
spondents’ said candy exposed and sold the same to the purchasing 
public in accordance with the sales plan aforesaid. Respondents 
thus supplied to, and placed in the hands of, others the means of 
conducting lotteries in the sale of their products in accordance with 
the sales plan hereinabove set forth. The use by respondents of said 
sales plan or method in the sale of their candy and the sale of said 
candy by and through the use thereof and by the aid of said sales 
plan or method was a practice of a sort which is contrary to an 
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established public policy of the Government of the United States 
and in violation of the criminal laws. 

Par. 4. The sale of candy to the purchasing public by the method 
and plan hereinabove set forth involved a game of chance or the 
sale of a chance to procure additional pieces of candy without addi- 
tional cost. Many persons, firms, and corporations who sell and dis- 
tribute candy in competition with the respondents, as above found, 
are unwilling to adopt and use said method or any method involving a 
game of chance or the sale of a chance to win something by chance 
or any other method contrary to public policy and such competitors 
refrain therefrom. The use of said method by respondents because 
of said game of chance had a tendency and capacity to, and did, 
unfairly divert trade to respondents from their said competitors who 
do not use the same or equivalent methods. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, are 
all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondents, in which answer respondents admit all the material 
allegations of fact set forth in said complaint and state that they 
waive all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, Harry F. Crook and Gretchen 
Crook, individually and trading as Crook-Wallace Co., or trading 
under any other name or names, their representatives, agents, and 
employees, directly or through any corporate or other device in 
connection with the offering for sale, sale and distribution of candy 
or any other merchandise in commerce, as commerce is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others candy or any 
merchandise together with push or pull cards, punchboards, or other 
lottery devices, which said push or pull cards, punchboards, or other 
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lottery devices are to be used, or may be used, in selling or distrib- 
uting such candy or other merchandise to the public. 

2. Supplying to or placing in the hands of others push or pull 
cards, punchboards, or other lottery devices, either with assortments 
of candy or other merchandise or separately, which said push or pull 
cards, punchboards, or other lottery devices are to be used, or may 
be used, in selling or distributing such candy or other merchandise 
to the public. 

3. Selling or otherwise disposing of any merchandise by means of 

a game of chance, gift enterprise, or lottery scheme. 
- It is further ordered, That the respondents, Harry F. Crook and 
Gretchen Crook, shall within 60 days after service upon them of 
this order file with the Commission a report in writing setting forth 
in detail the manner and form in which they have complied with 
this order. 
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In tor Marrer or 
AMERICAN DRUG & CHEMICAL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4200. Conplaint, July 26, 1940—Decision, Mar. 19, 1941 


Where a corporation engaged in the interstate sale and distribution of various 
drug products, including certain preparations designated as ‘“Ardanol,” 
“Chloro-Zol,” and “Germ-I-Tabs”; by advertisements in magazines and 
trade journals and by circulars, leaflets, folders, pamphlets, booklets, and 
advertising literature— 

(a) Represented, directly and by implication, that its product ‘“‘Ardanol” was 
a cure or remedy for sterility in both sexes, would restore fertility of the 
generative organs, and was a reliable preventive of abortion, facts being 
said “Ardanol’” was not a cure or remedy for sterility in either sex, did 
not possess any value as a preventative of abortion, and use thereof would 
not restore or beneficially affect the fertility of the generative organs; 

(vb) Represented, as aforesaid, that its “Chloro-Zol” constituted a competent 
and effective treatment for bromidrosis, tetter, Cuban itch, itching between 
the toes, blisters on the feet, irritations of the skin, acne, boils, halitosis, 
and body odors, facts being said ‘Chloro-Zol” did not constitute a com- 
petent or effective treatment for such ailments or conditions; and 

(c) Represented that its “Germ-I-Tabs” and ‘“Chloro-Zol”’ could be used to 
compound a reliable and effective douche for all needs and purposes in 
feminine hygiene, facts being said products, whether used separately or 
together, did not constitute a reliable or effective means of feminine 
hygiene and were of no value as such, other than for use in very weak 
solutions as a vaginal douche; 

With effect of misleading and deceiving substantial portion of purchasing 
public into erroneous and mistaken belief that said statements and repre- 
sentationS were true, and, by reason thereof, into purchase of its said 
products: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. R. P. Bellinger for the Commission. 
ComPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe:that American Drug & 
Chemical Co., a corporation, hereinafter referred to as respondent, 
has violated the provisions of the said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
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the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

ParacrapH 1. Respondent, American Drug & Chemical Co., is a 
corporation, organized, existing, and doing business under and by 
virtue of the laws of the State of Minnesota, with its principal 
place of business located at 420 South Sixth Street, Minneapolis, 
Minn. 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in the business of selling and distributing various drug 
products. Among the drug products sold and distributed by respond- 
ent are certain preparations designated and advertised as Ardanol, 
Chloro-Zol, and Germ-I-Tabs. 

Respondent causes said products, when sold, to be transported from 
its place of business in the State of Minnesota to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said products in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements con- 
cerning its said products, by the United States mails and by various 
other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of said products; 
and respondent has also disseminated and is now disseminating, and 
has caused and is now causing, the dissemination of false advertise- 
ments concerning its said products, by various means, for the pur- 
pose of inducing, and which are likely to induce, directly or indi- 
rectly, the purchase of its said products in commerce, as commerce 
is defined in the Federal Trade Commission Act. Among and typical 
of the false, misleading, and deceptive statements and representations 
contained in said false advertisements, disseminated and caused to be 
disseminated as hereinabove set forth, by the United States mails, by 
advertisements in magazines and trade journals, and by circulars, 
leaflets, folders, pamphlets, booklets, and other advertising literature, 
are the following: 
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For Vitamin E Deficiency 
ARDANOL 
Wheat Germ Oil 


Medicinal 


During recent years, it has been repeatedly demonstrated that a deficiency 
of Vitamin E in the diet is the cause of degenerative changes in the reproductive 
organs of both sexes. In the males, they undergo irreparable damage to the 
germinal epithelium of the testes. While the sex glands of the female may be 
apparently unaffected, the vitamin deficiency is the cause of the death of the 
feotus with subsequent abortion or reabsorption. 

According to present knowledge, the principal function of Vitamin E is the 
prevention of certain types of sterility and infertility. Leading authorities 
have stated that in the male the gradual loss of reproductive power due- 
to Vitamin E deficiency leads to complete and incurable sterility, but that 
fertility can be maintained if treatment with Vitamin EH is started while a 
few normal tubules remain in the testes. Also, that female sterility due to 
Vitamin E deficiency is not incurable, since only temporary tissues are damaged. 


2. As to Chloro-Zol: 


CHLORO-ZOL is a synthetic chlorine carrying chemical. It is a most powerful 
antiseptic and germicide, having approximately 50 times the germicidal power 
of pure phenol (carbolic acid) yet being virtually non-poisonous and non- 
irritating. 

Some suggested uses for CHLORO-ZOL : 

Sterilization work. 

Prevention and treatment of infection. 

Open wounds and sores. 

Bromidrosis, tetter, Cuban itch, itching between the toes, blisters on the feet. 

Irritation of the skin. Acne, Boils, Sore Throat, Halitosis. Treatment of 
abscesses after extraction of teeth. 

Feminine Personal hygiene. 

Body deodorant. 


FEMININE HYGIENE. 


When the douche is desired, use a solution made by emptying the contents of 
one CHLORO-z0L Capsule in one or two quarts of warm water. Stronger solu- 
tions may be used if desirable. The above strength, however, is the one 
usually prescribed by physicians and is very effective in destroying many 
objectionable germs. 


CHLORO-ZOL SUPERIOR TO MANY COMPOUNDS. 


CHLORO-ZoL has many advantages over carbolic acid, cresol, bichloride of 
mercury, and similar poisonous compounds used in feminine hygiene. cHLORO- 
zou does not burn, harden or dry the tissues and membranes. In faet, it pro- 
vides an efficient germicide that is harmless, and its action is especially bene- 
ficial upon the delicate membranes and tissues of the vaginal tract. It is 
also a very effective deodorant. 
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Always recommend Germ-I-Tabs * * * for the treatment and prevention 
of wound infection, feminine hygiene, personal deodorant or wherever an 
effective germicide and antiseptic may be required. 

The enlightened and fastidious woman of today knows the importance of 
the douche as part of the feminine toilet. The convenience and economy of 
Germ-I-Tabs in personal feminine hygiene appeal to the modern woman. Most 
women know How to take care of themselves in this respect but they so 
frequently employ the wrong compounds, using poisonous caustic solutions. 

Par. 4. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto, not specifically 
set-out herein, the respondent represents and has represented, di- 
rectly and by implication, that its product designated as Ardanol is 
a cure or remedy for sterility in both sexes and will restore fertility 
of the generative organs, and is a reliable preventive of abortion; 
that its products designated as Chloro-Zol and Germ-I-Tabs con- 
stitute competent and effective antiseptics and germicides; that said 
product Chloro-Zol constitutes a competent and effective treatment 
for bromidrosis, tetter, Cuban itch, itching between the toes, blisters 
on the feet, irritations of the skin, acne, boils, halitosis and body 
odors; that the products Chloro-Zol and Germ-I-Tabs can be used 
as the basis to compound a reliable and effective douche for all 
needs and purposes in personal feminine hygiene. 

Par. 5. The foregoing statements and representations used and 
disseminated by the respondent as herein set forth are grossly ex- 
aggerated, false, misleading, and deceptive. In truth and in fact, 
respondent’s product Ardanol is not a cure or remedy for sterility 
in either of the sexes, nor does it possess any value as a preventive 
of abortion. The use of such product will not restore or benefi- 
cially affect the fertility of the generative organs. While said prod- 
ucts Chloro-Zol and Germ-I-Tabs possess antiseptic properties of a 
low toxicity, they are not competent or effective antiseptics or 
germicides. Said product Chloro-Zol does not constitute a com- 
petent or effective treatment for bromidrosis, tetter, Cuban itch, 
itching between the toes, blisters on the feet, irritations of the skin, 
acne, boils, halitosis, or body odors. The products Chloro-Zol and 
Germ-I-Tabs, whether used separately or together, do not constitute 
a reliable or effective means of feminine hygiene. 

_ Par. 6. The use by the respondent of the aforesaid false, ex- 
aggerated, misleading, and deceptive statements and representations 
with respect to respondent’s said products, disseminated as aforesaid, 
has had and now has the capacity and tendency to, and does, mis- 
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lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that said statements and repre- 
sentations are true, and into the purchase of respondent’s said prod- 
ucts because of such erroneous and mistaken belief. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public, and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpincs As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 26th day of July 1940, issued, 
and on the 29th day of July 1940, served its complaint in this pro- 
ceeding upon the respondent, American Drug and Chemical Co., a 
corporation, charging it with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said act. On 
January 27, 1941, the respondent filed its answer in this proceeding. 
Thereafter, a stipulation was entered into whereby it was stipulated 
and agreed that a statement of facts signed and executed by the re- 
spondent through its president, John William Smith, and W. T. 
Kelley, chief counsel for the Federal Trade Commission, subject to 
the approval of the Commission, may be taken as the facts in this 
proceeding and in lieu of testimony in support of the charges stated 
in the complaint, or in opposition thereto, and that the said Com- 
mission may proceed upon said statement of facts to make its report, 
stating its findings as to the facts and its conclusion based thereon 
and enter its order disposing of the proceeding without the presenta- 
tion of argument or the filing of briefs. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on said 
complaint, answer and stipulation, said stipulation having been ap- 
proved, accepted, and filed, and the Commission having duly consid- 
ered the same and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, American Drug and Chemical Co., is 
a corporation, organized, existing, and doing business under and by 
virtue of the laws of the State of Minnesota, with its principal place 
of business located at 420 South Sixth Street, Minneapolis, Minn. 
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Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in the business of selling and distributing various drug 
products. Among the drug products sold and distributed by re- 
spondent are certain preparations designated and advertised as Arda- 
nol, Chloro-Zol and Germ-I-Tabs. 

Respondent causes said products, when sold, to be transported from 
its place of business in the State of Minnesota to purchasers thereof 
located in various other States of the United States and in the Dis- 
trict of Columbia. . 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said products in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements con- 
cerning its said products, by the United States mails and by various 
other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of said products; 
and respondent has also disseminated and is now disseminating, and 
has caused and is now causing the dissemination of the false adver- 
tisements concerning its said products, by various means, for the 
purpose of inducing, and which are likely to induce, directly or in- 
directly the purchase of its said products in commerce, as commerce 
is defined in the Federal Trade Commission Act. Among and typical 
of the false, misleading, and deceptive statements and representations 
contained in said false advertisements, disseminated and caused to 
be disseminated as hereinabove set: forth, by the United States mails, 
by advertisements in magazines and trade journals and by circulars, 
leaflets, folders, pamphlets, booklets, and other advertising literature, 
are the following: 

1, As to Ardanol: 

For Vitamin EF. Deficiency 
ARDANOL 
Wheat Germ Oil 


Medicinal 


During recent years, it has been repeatedly demonstrated that a deficiency of 
Vitamin E in the diet is the cause of degenerative changes in the reproductive 
organs of both sexes. In the males, they undergo irreparable damage to the 
germinal epithelium of the testes. While the sex glands of the female may be 
apparently unaffected, the vitamin deficiency is the cause of the death of the 
foetus with subsequent abortion or reabsorption. 
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According to present knowledge the principal function of Vitamin E is the 
prevention of certain types of sterility and infertility. Leading authorities have 
stated that in the male the gradual loss of reproductive power due to Vitamin 
E deficiency leads to complete and incurable sterility, but that fertility can be 
maintained if treatment with Vitamin E is started while a few normal tubules 
remain in the testes. Also, that female sterility due to Vitamin E deficiency 
is not incurable, since only temporary tissues are damaged. 


2. As to Chloro-Zol: 


CHLORO-zOL is a synthetic chlorine carrying chemical. It is a most powerful 
antiseptic and germicide, having approximately 50 times the germicidal power of 
pure phenol (carbolic acid) yet being virtually non-poisonous and non-irritating. 

Some suggested uses for CHLORO-ZOL: 

Sterilization work. 

Prevention and treatment of infection. 

Open wounds and sores. 

Bromidrosis, tetter, Cuban itch, itching between the toes, blisters on the feet. 

Irritation of the skin. Acne, Boils, Sore Throat, Halitosis. 

Treatment of abscesses after extraction of teeth. 

Feminine Personal hygiene. 

Body deodorant. 

FEMININE HYGIENE. 

When the douche is desired, use a solution made by emptying the contents of 
one CHLORO-zoL Capsule in one or two quarts of warm water. Stronger solu- 
tions may be used if desirable. The above strength, however, is the one usually 
prescribed by physicians and is very effective in destroying many objectionable 
germs. 

CHLORO-ZOL SUPERIOR TO MANY COMPOUNDS. 

CHLORO-ZOL has many advantages over carbolic acid, cresol, bichloride of mer- 
ecury, and similar poisonous compounds used in feminine hygiene. CHLORO-zOL 
does not burn, harden or dry the tissues and membranes. In fact, it provides 
an efficient germicide that is harmless, and its action is especially beneficial 
upon the delicate membranes and tissues of the vaginal tract. It is also a very 
effective deodorant. 


3. As to Germ-I-Tabs: 


Always recommend Germ-I-Tabs * * * for the treatment and prevention 
of wound infection, feminine hygiene, personal deodorant or wherever an effec- 
tive germicide and antiseptic may be required. 

The enlightened and fastidious woman of today knows the importance of the 
douche as part of the feminine toilet. The convenience and economy of Germ- 
I-Tabs in personal feminine hygiene appeal to the modern woman. Most women 
know HOW to take care of themselves in this respect but they so frequently 
employ the wrong compounds, using poisonous caustic solutions. 


Par. 4. Through the use of the statements and representations here- 
inbefore set forth, and others similar thereto, not specifically set-out 
herein, the respondent represents and has represented, directly and 
by implication, that its product designated as Ardanol is a cure or 
remedy for sterility in both sexes and will restore fertility of the 
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generative organs, and is a reliable preventive of abortion; that its 
product Chloro-Zol constitutes a competent and effective treatment 
for bromidrosis, tetter, Cuban itch, itching between the toes, blisters 
on the feet, irritations of the skin, acne, boils, halitosis, and body 
odors; that its products Chloro-Zol and Germ-I-Tabs can be used as 
the basis to compound a reliable and effective douche for all needs and 
purposes in personal feminine hygiene. 

Par. 5. The foregoing statements and representations used and 
disseminated by the respondent as herein set forth are grossly exag- 
gerated, false, misleading, and deceptive. In truth and in fact re- 
spondent’s product Ardanol is not a cure or remedy for sterility in 
either of the sexes, nor does it possess any value as a preventative of 
abortion. The use of such product will not restore or beneficially 
affect the fertility of the generative organs. The said product 
Chloro-Zol does not constitute a competent or effective treatment for 
bromidrosis, tetter, Cuban itch, itching between the toes, blisters on 
the feet, irritations of the skin, acne, boils, halitosis, or body odors. 
The products Chloro-Zol and Germ-I-Tabs, whether used separately 
or together, do not constitute a reliable or effective means of feminine 
hygiene and they are of no value as such other than the use in very 
weak solutions as a vaginal douche. 

Par. 6. The use by the respondent of the aforesaid false, exag- 
gerated, misleading, and deceptive statements and representations 
with respect to respondent’s said products, disseminated as aforesaid, 
has had and now has the capacity and tendency to, and does, mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said statements and representa- 
tions are true, and into the purchase of respondent’s said products 
because of such erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts entered into between 
the respondent herein and W. T. Kelley, chief counsel for the Com- 
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mission, which provides, among other things, that without further 
evidence or other intervening procedure, the Commission may issue 
and serve upon the respondent herein findings as to the facts and 
conclusion based thereon and an order disposing of the proceeding, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, American Drug & Chemical 
Co., a corporation, its officers, agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of its medicinal prepara- 
tions designated as Ardanol, Chloro-Zol, and Germ-I-Tabs, or of 
any other medicinal preparations composed of substantially similar 
ingredients or possessing substantially similar properties whether 
sold under the same names or under any other names do forthwith 
cease and desist from, directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails, or (b) by any means in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents, directly or through inference, 
that the preparation Ardanol is a cure or remedy for sterility in 
either of the sexes or that said preparation will restore or beneficially 
affect the fertility of the generative organs or that said preparation 
possesses any value as a preventive of abortion; that said prepara- 
tions designated Chloro-Zol and Germ-I-Tabs constitute a reliable 
or effective means of feminine hygiene, or have any value in con- 
nection with feminine hygiene other than a vaginal douche; or that 
said preparation designated Chloro-Zol constitutes a competent or 
effective treatment for bromidrosis, tetter, Cuban itch, itching 
between the toes, blisters on the feet, irritations of the skin, acne, 
boils, halitosis, or body odors. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to 
induce, directly or indirectly, the purchase in commerce, as commerce 
is defined in the Federal Trade Commission Act, of any of said 
preparations, which advertisement contains any of the representa- 
tions prohibited in paragraph 1 hereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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CANDYMASTERS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4243. Complaint, Aug. 20, 1940—Decision, Mar. 19, 1941 


Where a corporation engaged in competitive interstate sale and distribution of 
candy and ccnfectionery products, including various assortments which 
were so packed and assembled as to involve use of games of chance, gift 
enterprises, or lottery schemes when sold and distributed to consumers 
thereof, including, as typical, small candy bars of uniform size and shape, 
together with certain larger bars and a four-section push card for use in 
sale and distribution of said candy to purchasing public under a plan, 
explained thereon, by which those securing certain numbers received, for 
the five cents paid, in lieu of small bars first referred to, “One Large Choco- 
late Divinity Bar” or “One Extra Large Chocolate Divinity Bar,’ and 
last number in each section received “One Super Special Bar’; 

Sold such assortments, along with said cards, to wholesalers, jobbers, and re- 
tailers, by whom, as direct or indirect purchasers thereof, they were exposed 
and sold to purchasing public in accordance with aforesaid sales plan, and 
thereby supplied to and placed in the hands of others means of conducting 

. lotteries in the sale of its products in accordance with plan involving game 
of chance or sale of a chance to procure larger bars of candy without addi- 
tional cost, contrary to an established public policy of the United States 
Government and in violation of the criminal laws, and in competition with 
many who are unwilling to use said or any method involving a game of chance 
or any other method contrary to public policy, refrain therefrom ; 

With the result that many persons were attracted by its said sales plan or 
method and the element of chance involved therein, and were thereby 
induced to buy and sell its said candy in preference to that of its afore- 
said competitors, and with tendency and capacity, because of said game 
of chance, unfairly to divert trade in commerce to it from such competitors: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. L. P. Allen, Jr., for the Commission. 
Mr. Clifton Parks, of St. Paul, Minn., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Candymasters, Inc., 
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a corporation, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the interest of the public, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapu 1. Respondent, Candymasters, Inc., is a corporation 
organized and doing business under the laws of the State of Minne- 
sota, with its principal office and place of business located at 3-5 
North Fifteenth Street, Minneapolis, Minn. The corporate respond- 
ent was formerly known as Candycraft, Inc., having in November 
1939, or thereabouts, by amendment to the certificate of incorpora- 
tion, changed the name to Candymasters, Inc. Respondent is now, 
and for more than 10 months last past has been, engaged in the sale 
and distribution of candy and confectionery products to wholesale 
dealers, jobbers, and retail dealers. Respondent causes and has 
caused said products when sold to be transported from its principal 
place of business in the city of Minneapolis, Minn., to purchasers. 
thereof, at their respective points of location, in the various States 
of the United States other than Minnesota and in the District of 
Columbia. 

There is now, and has been for more than 10 months last past, a 
course of trade by respondent in such candy in commerce between 
and among the various States of the United States and in the District 
of Columbia. In the course and conduct of said business, respond- 
ent is, and has been, in competition with other corporations and with 
partnerships and individuals engaged in the sale and distribution of 
candy in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale deal- 
ers, jobbers, and retail dealers certain assortments of candy so packed 
and assembled as to involve the use of games of chance, gift enter- 
prises, or lottery schemes when sold and distributed to the consumers 
thereof. One of said assortments is hereinafter described for the 
purpose of showing the method used by respondent and is as follows: 

This assortment consists of small bars of candy of uniform size 
and shape and larger candy bars, the latter to be given as premiums, 
together with a device commonly called a push card. The push card 
is divided into four sections and each of said sections contains 25 
partially perforated disks on the face of which is printed the word 
“push.” Concealed within each of the said disks is a number which 
entitles the purchaser thereof to larger bars of candy without ad- 
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ditional cost when said number corresponds with any of the numbers 
set out in the legend at the top of said card. The last disk pushed out 
of each section also entitles the purchaser thereof to one of the said 
larger bars of candy. The sales are 5 cents each and those not secur- 
ing a winning number receive one of the smaller bars of candy. The 
said card bears a legend or statement as follows: 
* SWEEPSTAKES * 
oc 5e 
No Blanks 30 Big Prizes 
Everybody Wins 
Numbers 2, 4, 6, 8, 10, 12, 14, 16, 18, 20, 22, 24, 
26, 28, 30, 32, 34, 36, 38, 40 
RECEIVE * ONE LARGE CHOCOLATE DIVINITY BAR 
Numbers 80, 82, 84, 86, 88, 90 
RECEIVE. * ONE EXTRA LARGH CHOCOLATE DIVINITY BAR 
The Last Number in Hach Section 
RECEIVES * ONE SUPER SPECIAL BAR 
All Other Numbers Receive a REGULAR BAR 
Notre: Only One Bar, Loaf or Package with Hach 5¢ Purchase 

Sales of respondent’s candy by means of said push card are made in 
accordance with the above legend or instructions. The numbers 
aforesaid are effectively concealed until a purchase has been made 
and the disk separated or removed from said card. ‘The said larger 
bars of candy are thus distributed to the purchasing public wholly 
by lot or chance. 

The respondent sells and distributes and has sold and distributed 
various assortments of candy along with push cards involving a lot 
or chance feature, but such assortments and push cards are similar 
to the one hereinabove described and vary only in detail. 

Par. 3. Retail dealers who directly or indirectly purchase respond- 
ent’s said candy expose and sell the same to the purchasing public in 
accordance with the sales plan aforesaid. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plan herein- 
above set forth. The use by respondent of such sales plan or method 
in the sale of its candy and the sale of said candy by and through the 
use thereof and by the aid of said sales plan or method is a practice 
of a sort which is contrary to an established public policy of the 
Government of the United States and in violation of the criminal 
laws. 

Par. 4. The sale of candy to the purchasing public by the method 
and plan hereinabove set forth involves a game of chance or the sale 
of a chance to procure larger bars of candy without additional cost. 


984 FEDERAL TRADE COMMISSION DECISIONS 
Findings 32 BF. EC. 


Many persons, firms, and corporations who sell and distribute candy 
in competition with respondent, as above alleged, are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method contrary to public policy and such competitors refrain there- 
from. Many persons are attracted by said sales plan or method 
employed by respondent in the sale and distribution of its candy 
and in the element of chance involved therein and are thereby induced 
to buy and sell respondent’s candy in preference to candy of said 
competitors of respondent who do not use the same or equivalent 
methods. The use of said method by respondent, because of said 
game of chance, has a tendency and capacity to, and does, unfairly 
divert trade in commerce between and among the various States of 
the United States and in the District of Columbia, to respondent from 
its said competitors who do not use the same or equivalent methods, 
and as a result thereof substantial injury is being and has been done 
by respondent to competition in commerce between and among the 
various States of the United States and in the District of Columbia. 

~ Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 20, 1940, issued and 
thereafter served its complaint in this proceeding upon respondent 
Candymasters, Inc., charging it with the use of unfair methods of 
competition in commerce and unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. On March 1, 
1940, the respondent filed its answer in which answer it admitted all 
the material allegations of fact set forth in said complaint and 
waived all intervening procedure and further hearing as to said 
facts. Thereafter the proceeding regularly came on for final hearing 
before the Commission on the said complaint and the answer thereto 
and the Commission having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 
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Paracraru 1. Respondent, Candymasters, Inc., is a corporation 
organized and doing business under the laws of the State of Minne- 
sota, with its principal office and place of business located at 3-5 
North Fifteenth Street, Minneapolis, Minn. The corporate re- 
spondent was formerly known as Candycraft, Inc., having in Novem- 
vember 1939, or thereabouts, by amendment to the certificate of 
incorporation, changed the name to Candymasters, Inc. Respondent 
is now, and for more than 10 months last past has been, engaged in 
the sale and distribution of candy and confectionery products to 
wholesale dealers, jobbers, and retail dealers. Respondent causes 
and has caused said products when sold to be transported from its 
principal place of business in the city of Minneapolis, Minn., to 
purchasers thereof, at their respective poimts of location, in the 
various States of the United States other than Minnesota and in 
the District of Columbia. 

There is now, and has been for more than 10 months last past, a 
course of trade by respondent in such candy in commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia. In the course and conduct of said business, re- 
spondent is, and has been, in competition with other corporations 
and with partnerships and individuals engaged in the sale and dis- 
tribution of candy in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale deal- 
ers, jobbers, and retail dealers certain assortments of candy so packed 
and assembled as to involve the use of games of chance, gift enter- 
prises, or lottery schemes when sold and distributed to the consumers 
thereof. One of said assortments is hereinafter described for the 
purpose of showing the method used by respondent and is as follows: 

This assortment consists of small bars of candy of uniform size 
and shape and larger candy bars, the latter to be given as premiums, 
together with a device commonly called a push card. The push card 
is divided into four sections and each of said sections contains 25 
partially perforated disks on the face of which is printed the word 
“push.” Concealed within each of the said disks is a number which 
entitles the purchaser thereof to larger bars of candy without addi- 
tional cost when said number corresponds with any of the numbers 
set-out in the legend at the top of said card. The last disk pushed 
out of each section also entitles the purchaser thereof to one of 
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the said larger bars of candy. The sales are 5 cents each and those 
not securing a winning number receive one of the smaller bars of 
candy. The said card bears a legend or statement as follows: 
5¢ * SWEEPSTAKES * 5¢ 
No Blanks 30 Big Prizes 
Everybody Wins 
Numbers 2, 4, 6, 8, 10, 12, 14, 16, 18, 20, 22, 24, 26, 28, 30, 32, 34, 36, 38, 40 
RECEIVE * ONE EARGE CHOCOLATE DIVINITY BAR 
Numbers 80, 82, 84, 86, 88, 90 
RECEIVE * ONE LARGE CHOCOLATE DIVINITY BAR 
The Last: Number in Hach Section 
RECEIVES * ONE SUPER SPECIAL BAR 
All Other Numbers Receive a REGULAR BAR 
NOTE: Only One Bar, Loaf or Package with Each 5¢ Purchase 

Sales of respondent’s candy by means of said push card are made 
in accordance with the above legend or instructions. The numbers 
aforesaid are effectively concealed until a purchase has been made 
and the disk separated or removed from said card. The said larger 
bars of candy are thus distributed to the purchasing public wholly 
by lot or chance. 

The respondent sells and distributes and has sold and distributed 
various assortments of candy along with push cards involving a lot 
or chance feature, but such assortments and push cards are similar 
to the one hereinabove described and vary only in detail. 

Par. 38. Retail dealers who directly or indirectly purchase re- 
spondent’s said candy expose and sell the same to the purchasing 
public in accordance with the sales plan aforesaid. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales plan 
hereinabove set forth. The use by respondent of such sales plan or 
method in the sale of its candy and the sale of said candy by and 
through the use thereof and by aid of said sales plan or method 
is a practice of a sort which is contrary to an established public 
policy of the Government of the United States and in violation of 
the criminal laws. 

Par. 4. The sale of candy to the purchasing public by the method 
and plan hereinabove set forth involes a game of chance or the sale 
of a chance to procure larger bars of candy without additional cost. 
Many persons, firms, and corporations who sell and distribute candy 
in competition with respondent, as above found, are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method contrary to public policy and such competitors refrain there- 
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from. Many persons are attracted by said sales plan or method em- 
ployed by respondent in the sale and distribution of its candy and 
in the element of chance involved therein and are thereby induced 
to buy and sell respondent’s candy in preference to candy of said 
competitors of respondent who do not use the same or equivalent 
methods. The use of said methed by respondent, because of said 
game of chance, has a tendency and capacity to, and does, unfairly 
divert trade in commerce between and among the various States of 
the United States and in the District of Columbia, to respondent 
from its said competitors who do not use the same or equivalent 
methods. 
CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint and states that it 
waives all intervening procedure and further hearing as to said facts 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Candymasters, Inc., its officers, 
representatives, agents, and employees, directly or through any corpo- 
rate or other device, in connection with the offering for sale, sale, 
and distribution of candy or any other merchandise in commerce, as 
commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Supplying to or placing in the hands of others candy or any 
other merchandise together with push or pull cards, punchboards, or 
other lottery devices, which said push or pull cards, punchboards or 
other lottery devices are to be used, or may be used, in selling or 
distributing such candy or other merchandise to the public. 

2. Supplying to or placing in the hands of others push or pull 
cards, punchboards, or other lottery devices either with assortments 
of candy or other merchandise or separately, which said push or 
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pull cards, punchboards, or other lottery devices are to be used, or 
may be used, in selling or distributing such candy or other mer- 
chandise to the public. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In tHE MatTrer oF 


ABRAHAM FRIEDMAN AND SAMUEL FRIEDMAN, DOING 
BUSINESS AS 8S. FRIEDMAN & SONS AND SUNRAY YARN 
HOUSE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO 1! HE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT 26, 1914 


Docket 4274. Complaint, Aug. 27, 1940—Decision, Mar. 19, 1941 


Where two individuals engaged in interstate sale and distribution of knitting 
yarns, including two grades or types which had the general appearance 
of wool— : 

Represented, through use of legends “Sunray Cashmere Sport Yarn,” “Sundry 
Cashmere Sport,” “Cashmere Sport,” and “Sunray Cashmere DeLaine,” to 
designate and describe said yarns in labeling and advertising, that said 
products were made entirely from the hair of the cashmere goat, notwith- 
standing yarns in question were not products thus made, as long well known 
to purchasing public and held in high esteem by it, and as understood 
from term thus used, but contained, in one case no such fiber, and in case 
of said “Sunray Cashmere DeLaine” was composed of a mixture of hair 
of said goat and Australian wool; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public with respect to constituent fibers or materials of 
which said yarns were made, and to cause it to purchase substantial 
quantities thereof : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr, Lewis C. Russell, trial examiner. 
Mr. Donovan Divet for the Commission. 
Mr. Louis Fineman, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Abraham Fried- 
man and Samuel Friedman, individuals doing businss as S. Fried- 
man & Sons, and as Sunray Yarn House, hereinafter referred to as 
the respondents, have violated the provisions of said act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 
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Paracraru 1. The respondents, Abraham Friedman and Samuel 
Friendman, are individuals doing business as S. Friedman & Sons 
and as Sunray Yarn House, having their office and principal place 
of business at 349 Grand Street, New York, N. Y. 

Par. 2. The respondents are now and for more than 2 years last 
past have been engaged in the business of selling and distributing 
knitting yarns. The respondents sell their products to members of 
the purchasing public situated in the various States of the United 
States and in the District of Columbia, and cause said products, 
when sold, to be transported from their said place of business in the 
State of New York to purchasers thereof at their respective points 
of location in various States of the United States, other than the 
State of New. York, and in the District of Columbia. Respondents 
maintain, and at all times mentioned herein have maintained, a 
course of trade in their products in commerce among and between 
the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of their said business, and for 
the purpose of promoting the sale of their said products, the respond- 
ents have engaged in the practice of falsely representing the con- 
stituent fiber or material from which their said products are made, 
said false representations being made by means of labels attached to 
said products, by advertisements inserted in periodicals, and by 
means of catalogs, circulars, and other printed and written matter 
distributed among prospective purchasers. j 

Par. 4. The word “Cashmere” has long been applied and is now 
applied to a particular type of wool fiber which is made from the hair 
of the Cashmere goat, and products made from such material have 
for a long time been well and favorably known to the purchasing 
public. The word “Cashmere,” when used in connection with the 
designation and description of yarns, or other products having the 
general appearance of wool fibers, is understood and accepted by the 
purchasing public as denoting a product composed entirely of the 
hair of the Cashmere goat. 

Par. 5. Among the products sold and distributed by the respond- 
ents as aforesaid are two types or grades of yarn, one of which is 
designated by the respondents as “Sunray Cashmere Sport Yarn” 
and as “Sunray Cashmere Sport” and as “Cashmere Sport,” and the ~ 
other of which is designated by respondents as “Sunray Cashmere 
De Laine.” By the use of said designations the respondents have 
represented and do now represent that both of said yarns are made 
entirely from the hair of the Cashmere goat. 
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Par. 6. The aforesaid representations are false and misleading. 
In truth and in fact neither of said yarns is made entirely from the 
hair of the Cashmere goat. Said yarn designated by respondents 
as “Sunray Cashmere Sport Yarn” and as “Sunray Cashmere Sport” 
and as “Cashmere Sport” contains no hair of the Cashmere goat, 
and said yarn designated as “Sunray Cashmere De Laine” is a 
mixture of hair of the Cashmere goat and Australian wool, with the 
Australian wool predominating. 

Par. 7. The use by the respondents of the aforesaid false and 
misleading representations with respect to their said products has 
had, and now has, the tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such representations are true, and into the 
purchase of substantial quantities of respondents’ products. 

Par. 8. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 27, 1940, issued and sub- 
sequently served its complaint in this proceeding upon respondeuts, 
Abraham Friedman and Samuel Friedman, individuals doing busi- 
ness as S. Friedman & Sons, and as Sunray Yarn House, charging 
them with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of said act. After the is- 
suance of said complaint and the filing of respondents’ answer thereto, 
testimony and other evidence in support of the allegations of the 
said complaint were introduced by Donovan Divet, attorney for the 
Commission, and in opposition to the allegations of the complaint by 
Louis Fineman, attorney for the respondents, before Lewis C. Rus- 
sell, an examiner of the Commission theretofore duly designated by 
it, and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter the proceeding 
regularly came on for final hearing before the Commission on the 
said complaint and answer thereto, testimony and other evidence, 
brief in support of the complaint (respondents not having filed 
brief, and oral argument not having been requested) ; and the Com- 
mission having duly considered the matter and being now fully 
advised in the premises finds that this proceeding is in the interest 
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of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondents, Abraham Friedman and Samuel 
Friedman, are individuals doing business as S. Friedman & Sons and 
as Sunray Yarn House, having their office and principal place of 
business at 349 Grand Street, New York, N. Y. 

Par. 2. The respondents are now and for more than 2 years last 
past have been engaged in the business of selling and distributing 
knitting yarns. The respondents sell their products to members of — 
the purchasing public situated in New York and the various other 
States of the United States and in the District of Columbia. Ap- 
proximately 25 percent of such sales are made to purchasers outside 
the State of New York. The respondents cause their products, when 
sold, to be transported by parcel post and by express to purchasers 
thereof at their respective points of location in various States of 
the United States other than the State of New York, and in the Dis- 
trict of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained, a course of trade in their products in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 8. In the course and conduct of their business, and for the 
purpose of promoting the sale of their products, the respondents 
cause to be attached to their knitting yarns labels purporting to 
designate or describe the fibers or materials of which such yarns 
are made. Respondents also advertise their yarns in periodicals 
having a general circulation and by means of catalogs, circulars, 
and other advertising material distributed among prospective pur- 
chasers. Like the labels, this advertising material purports to 
describe, among other things, the fibers or materials of which the 
respondents’ yarns are made. 

Among the yarns sold and distributed by the respondents is a 
certain grade or type of yarn labeled and advertised by the respond- 
ents as “Sunray Cashmere Sport Yarn” and also as “Sunray Cash- 
mere Sport” and as “Cashmere Sport.” Another grade or type of 
yarn is labeled and advertised by the respondents as “Sunray Cash- 
mere DeLaine.” Both of these yarns have the general appearance 
of wool fibers. 

Par. 4. The evidence shows, and the Commission finds, that the 
word “Cashmere” has long been applied to a particular type of wool 
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fiber which is made from the hair of the cashmere goat, and such 
term is so understood by the purchasing public. Knitting yarns and 
other products made from such fiber have for a long period of 
time been well known to the purchasing public and are held in high 
esteem by the public. Members of the public purchasing a knitting 
yarn labeled “Cashmere” expect to receive, and understand that they 
are receiving, a product composed entirely of fiber made from the 
hair of the cashmere goat. 

Par. 5. Through the use of the legends “Sunray Cashmere Sport 
Yarn,” “Sunray Cashmere Sport,” “Cashmere Sport,” and “Sunray 
Cashmere DeLaine” to designate and describe certain of their yarns, 
the respondents represent that such yarns are made entirely from 
fiber produced from the hair of the cashmere goat. The Commission 
finds that these representations are misleading and deceptive. The 
yarn designated “Sunray Cashmere Sport Yarn,” “Sunray Cash- 
mere Sport,” and “Cashmere Sport” in fact contains no fiber pro- 
duced from the hair of the cashmere goat, but is composed entirely 
of other wool fibers. The yarn designated “Sunray Cashmere 
DeLaine” is composed of a mixture of fiber produced from the hair 
of the cashmere goat and fiber produced from Australian wool. 

Par. 6. The Commission further finds that the use by the respond- 
ents of these misleading and deceptive representations has the ten- 
dency and capacity to mislead and deceive a substantial portion of 
the purchasing public with respect to the constituent fibers or mate- 
rials of which respondents’ products are made, and to cause such 
portion of the public to purchase substantial quantities of respondents’ 
products. 


CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice and injury of the public, and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony and other evidence introduced by Donovan 
Divet, counsel for the Commission, in support of the allegations of 
the complaint, and by Louis Fineman, counsel for the respondents, 
in opposition thereto, before Lewis C. Russell, an examiner of the 


994 FEDERAL TRADE COMMISSION DECISIONS 
Order 52 Dees 


Commission theretofore duly designated by it, and brief in support 
of the complaint (no brief having been filed on behalf of respond- 
ents and oral argument not having been requested), and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondents have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That respondents, Abraham Friedman and Samuel 
Friedman, individually and trading as S. Friedman & Sons and as 
Sunray Yarn House, or trading under any other name, their repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale and 
distribution of knitting yarns in commerce, as commerce is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Using the word “Cashmere,” or any other word of similar im- 
port or meaning, to describe, designate or refer to any product which 
is not composed entirely of fiber derived from the hair of the cash- 
mere goat; provided, however, that in the case of products com- 
posed in part of fiber derived from the hair of the cashmere goat and 
in part of other fibers, such word may be used as descriptive of the 
cashmere fiber content, if there are used in immediate connection 
or conjunction therewith, in letters of at least equal size and con- 
spicuousness, words truthfully describing and designating each con- 
stituent fiber or material of such products. 

2. Representing in any manner whatsoever that fabrics or prod- 
ucts offered for sale or sold by respondents contain Cashmere Wool 
in greater quantity than is actually the case. 

It is further ordered, That. the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

It is further ordered, That no provisions contained in this order 
shall be construed as authorizing or permitting, after July 14, 1941, 
the labeling of any wool product in any manner other than in strict 
conformity with the provisions of the Wool Products Labeling Act 
of 1939. 
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In THE MarTrer oF 


LOUIS GREENBERG, TRADING AS RELIANCE JACKET CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4349. Complaint, Oct. 15, 1940—Decision, Mar. 19, 1941 


Where an individual engaged in competitive interstate sale and distribution 
of sports jackets and other articles of merchandise; in solicitng sale of 
and in selling and distributing his products— 

Furnished various devices and plans of merchandising which involved the 
operation of games of chance, gift enterprises, or lottery schemes when 
said merchandise was sold and distributed to ultimate consumers thereof, 
and distribution to. operators and purchasing public of certain literature 
and instructions, including push cards, order blanks, illustrations of his 
Said merchandise, and circulars explaning his plan of selling same and 
of alloting it as premiums or prizes to operators of said cards and to pur- 
chasing and consuming public, and included, as typical, plan providing, 
as explained on said card, that person selecting by chance from list set 
forth on card, the feminine name corresponding to that concealed under 
master seal, received outing jacket or other article of merchandise being 
thus disposed of, and under which amount paid was dependent upon num- 
ber disclosed in disk pertaining to particular name selected, others receiving 
nothing for their money; and thereby 

Supplied to and placed in the hands of others means of conducting lotteries in 
sale of his merchandise by those to whom he furnished such cards, and 
who made use thereof in selling and distributing his said products in ac- 
cordance with such sales plan, involving a game of chance to procure one 
of said articles of merchandise at price much less than normal retail 
price thereof, and under which fact as to whether purchaser received an 
article of merchandise or nothing for amount of money paid was determined 
wholly by lot, contrary to an established public policy of the United States 
Government and in violation of criminal laws, and in competition with 
many who are unwilling to use said or any method involving game of 
chance or any other method contrary to public policy, and refrain there- 
from ; 

With the result that many persons were attracted by said sales plan or method 
and by element of chance involved therein, and were thereby induced to 
buy and sell his said merchandise in preference to that offered and sold 
by his said competitors who do not use same or equivalent method, and 
with tendency and capacity unfairly to divert trade in commerce to him 
from his said competitors: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and consti- 
tuted unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 


996 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 32 B.C: 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. L. P. Allen, Jr., for the Commission. 
Gainsley, Goldstein & Levitt, of Minneapolis, Minn., for respond- 
ent, 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Louis Greenberg, 
individually and trading as Reliance Jacket Co., hereinafter referred 
to as respondent, has violated the provisions of said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrarn 1. Respondent, Louis Greenberg, is an individual trad- 
ing as Reliance Jacket Co., with his principal office and place of 
business located at 806 South Seventh Street, Minneapolis, Minn. 
The respondent is now and for more than 1 year last past has been 
engaged in the sale and distribution of sports jackets and other 
articles of merchandise. Respondent causes and has caused said 
merchandise, when sold, to be transported from his aforesaid place 
of business in the State of Minnesota to purchasers thereof at their 
respective points of location in the various States of the United 
States other than Minnesota and in the District of Columbia. There 
is now and has been for more than one year last past a course of 
trade by respondent in such merchandise in commerce between and 
among the various States of the United States and in the District 
of Columbia. In the course and conduct of his business, respondent 
is and has been in competition with other individuals and with part- 
nerships and corporations engaged in the sale and distribution of like 
or similar articles of merchandse in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of his business, as described 
in paragraph 1 hereof, respondent, in soliciting the sale of and in 
selling and distributing his merchandise, furnishes and has furnished 
various devices and plans of merchandising which involve the opera- 
tion of games of chance, gift enterprises, or lottery schemes when 
said merchandise is sold and distributed to the ultimate consumer 
thereof. The method or sales plan adopted and used by respondent 
is substantially as follows: 
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Respondent distributes and has distributed to operators and the 
purchasing public certain literature and instructions, including among 
other things push cards, order blanks, illustrations of his said mer- 
chandise, and circulars explaining respondent’s plan of selling mer- 
chandise and of allotting it as premiums or prizes to the operators 
of said push cards and to the purchasing and consuming public. 
One of respondent’s push cards bears 47 feminine names with ruled 
columns on the face thereof for writing in the name of the customer 
opposite the feminine name selected. Said push card has 47 par- 
tially perforated disks on the face of which is printed the word 
“push.” Each of such disks is set over one of the aforesaid feminine 
names. Concealed within each disk is a number which is disclosed 
only when the disk is pushed or separated from the card. ‘The push 
card also has a large master seal, and concealed within the master 
seal is one of the feminine names appearing on the face of said card. 
The person selecting the feminine name corresponding to the one under 
the master seal receives a sport jacket. The push card bears a legend 
or instructions as follows: 


New Style 


Leather and 
100 Per Cent 
All-Wool 


OUTING JACKET 
In Men’s or Ladies’ Styles 


Illustration and Description on Back of Card 


Numbers 11 to 29—Pay What You Draw 
Numbers over 29—Pay Only 29¢ 


(Total $11.92) 


Sales of respondent’s merchandise by means of said push cards 
are made in accordance with the above-described legend or instruc- 
tions. Said prizes or premiums are allotted to the customers or pur- 
chasers in accordance with the above-described legend or instructions. 
The fact as to whether a purchaser receives an article of merchandise 
or nothing for the amount of money paid, is thus determined wholly 
by lot or chance. 

Respondent furnishes and has furnished various other push cards 
accompanied by order blanks, instructions and other printed matter 
for use in the sale and distribution of his merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. The sales plan 
or method involved in the sale of all of said merchandise by means 
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of said other push cards is the same as that hereinabove described. 
varying only in detail. 

Par. 3. The persons to whom respondent furnishes, and has fur- 
nished, the said push cards use the same in purchasing, selling, and 
distributing respondent’s merchandise in accordance with the afore- 
said sales plan. Respondent thus supplies to, and places in the 
hands of, others the means of conducting lotteries in the sale of his 
merchandise in accordance with the sales plan hereinabove set forth. 
The use by respondent of said sales plan or method in the sale of 
his merchandise and the sale of said merchandise by and through 
the use thereof and by the aid of said sales plan or method is a 
practice of a sort which is contrary to an established public policy 
of the Government of the United States and in violation of criminal 
laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged, involves a game of chance or the sale of a 
chance to procure one of the said articles of merchandise at a price 
much less than the normal retail price thereof. Many persons, firms, 
and corporations who sell or distribute merchandise in competition 
with the respondent, as above alleged, are unwilling to adopt and 
use said method or any method involving a game of chance or the 
sale of a chance to win something by chafice, or any other method 
that is contrary to public policy, and such competitors refrain there- 
from. Many persons are attracted by said sales plan or method 
employed by respondent in the sale and distribution of his merchan- 
dise and the element of chance involved therein, and thereby are 
induced to buy and sell respondent’s merchandise in preference to 
merchandise offered for sale and sold by said competitors of respond- 
ent who do not use the same or an equivalent method. The use of 
said method by respondent, because of said game of chance, has a 
tendency and capacity to, and does, unfairly divert trade in com- 
merce between and among the various States of the United States 
and in the District of Columbia to respondent from his said competi- 
tors who do not use the same or an equivalent method. As a result 
thereof, substantial injury is being, and has been, done by respond- 
ent to competition in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondent’s competitors and constitute unfair methods of compe- 
tition in commerce and unfair and deceptive acts and practices in 
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commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 15, 1940, issued and on 
October 17, 1940, served its complaint in this proceeding upon 
respondent Louis Greenberg, individually and trading as Reliance 
Jacket Co., charging him with the use of unfair methods of compe- 
tition in commerce and unfair and deceptive acts and practices in 
commerce in violation of the provisions of said act. After the issu- 
ance of said complaint and the filing of respondent’s answer, the 
Commission, by order entered herein, granted respondent’s motion 
for permission to withdraw said answer and to substitute therefor 
an answer admitting all the material allegations of fact set forth 
in said complaint and waiving all intervening procedure and further 
hearing as to said facts, which substitute answer was filed in the 
office of the Commission. Thereafter this proceeding regularly came 
on for final hearing before the Commission on the said complaint 
and substitute answer and the Commission having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding isin the interest of the public and makes this its 
findings as to the facts and its conelusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Louis Greenberg, is an individual trad- 
ing as Reliance Jacket Co., with his principal office and place of busi- 
ness located at 306 South Seventh Street, Minneapolis, Minn. The 
respondent is now and for more than 1 year last past has been engaged 
in the sale and distribution of sports jackets and other articles of mer- 
chandise. Respondent causes and has caused said merchandise, when 
sold, to be transported from his aforesaid place of business in the State 
of Minnesota to purchasers thereof at their respective points of loca- 
tion, in the various States of the United States other than Minnesota 
and in the District of Columbia. There is now and has been for more 
than.1 year last past a course of trade by respondent in such mer-~ 
chandise in commerce between and among the various States of the 
United States and in the District of Columbia. In the course and con- 
duct of his business, respondent is and has been in competition with 
other individuals and with partnerships and corporations engaged in 
the sale and distribution of like or similar articles of merchandise in 
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commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and in selling 
and distributing his merchandise, furnishes and has furnished various 
devices and plans of merchandising which involve the operation of 
games of chance, gift enterprises, or lottery schemes when said mer- 
chandise is sold and distributed to the ultimate consumer thereof. 
The method or sales plan adopted and used by respondent is substan- 
tially as follows: 

Respondent distributes and has distributed to operators and the pur- 
chasing public certain literature and instructions, including among 
other things push cards, order blanks, illustrations of his said mer- 
chandise and circulars explaining respondent’s plan of selling mer- 
chandise and of allotting it as premiums or prizes to the operators of 
said push cards and to the purchasing and consuming public. One of 
respondent’s push cards bears 47 feminine names with ruled columns 
on the face thereof for writing in the name of the customer opposite 
the feminine name selected. Said push card has 47 partially perfo- 
rated disks on the face of which is printed the word “push.” Each of 
such disks is set over one of the aforesaid feminine names. Con- 


cealed within each disk is a number which is disclosed only wher the _ 


disk is pushed or separated from the card. The push card also has a 
large master seal, and concealed within the master seal is one of the 
feminine names appearing on the face of said card. The person select- 
ing the feminine name corresponding to the one under the master seal 
receives a sport jacket. The push card bears a legend or instructions 
as follows: 
New Style 
Leather and 


100 Per Cent 
All-Wool 


OUTING JACKET 
In Men’s or Ladies’ Styles 


Illustration and Description on Back of Card 


Numbers 11 to 29—Pay What You Draw 
Numbers over 29—Pay Only 29¢ 


(Total $11.92) 
Sales of respondent’s merchandise by means of said push cards are 
made in accordance with the above-described legend or instructions. 
Said prizes or premiums are allotted to the customers or purchasers 
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in accordance with the above-described legend or instructions. The 
fact as to whether a purchaser receives an article of merchandise or 
nothing for the amount of money paid, is thus determined wholly by 
lot or chance. 

Respondent furnishes and has furnished various other push cards 
accompanied by order blanks, instructions, and other printed matter 
for use in the sale and distribution of his merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. The sales plan or 
method involved in the sale of all of said merchandise by means of 
said other push cards is the same as that hereinabove described, varying 
only in detail. 

Par. 3. The persons to whom respondent furnishes, and has fur- 
nished, the said push cards use the same in purchasing, selling, and 
distributing respondent’s merchandise in accordance with the afore- 
said sales plan. Respondent thus supplies to, and places in the hands 
of, others the means of conducting lotteries in the sale of his mer- 
chandise in accordance with the sales plan hereinabove set forth. The 
use by respondent of said sales plan or method in the sale of his mer- 
chandise and the sale of said merchandise by and through the use 
thereof and by the aid of said sales plan or method is a practice of a 
sort which is contrary to an established public policy of the Govern- 
ment of the United States and in violation of criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above found, involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much less 
than the normal retail price thereof. Many persons, firms, and corpo- 
rations who sell or distribute merchandise in competition with the re- 
spondent, as above found, are unwilling to adopt and use said method 
or any method involving a game of chance or the sale of a chance to 
win something by chance, or any other method that is contrary to 
public policy, and such competitors refrain therefrom. Many persons 
are attracted by said sales p'an or method employed by respondent in 
the sale and distribution of his merchandise and the element of chance 
involved therein, and thereby are induced to buy and sell respondent’s 
merchandise in preference to merchandise offered for sale and sold by 
said competitors of respondent who do not use the same or an equiva- 
lent method. The use of said method by respondent, because of said 
game of chance, has a tendency and capacity to, and does, unfairly 
divert trade in commerce between and among the various States of 
the United States and in the District of Columbia to respondent from 
his said competitors who do not use the same or an equivalent method. 
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CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are 
all to the prejudice and injury of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent in which answer respondent admits all the material allegations 
of fact set forth in said complaint and states that he waives all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and conclusion that 
said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Louis Greenberg, individually 
and trading as Reliance Jacket Co., or trading under any other name 
or names, his representatives, agents, and employees, directly or 
through any corporate or other device in connection with the offering 
for sale, sale, and distribution of sports jackets or any other mer- 
chandise in commerce, as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others any merchandise 
together with punchboards, push or pull cards, or other lottery devices, 
which said punchboards, push or pull cards, or other lottery devices 
are to be used, or may be used, in selling or distributing such mer- 
chandise to the public. 

2. Supplying to or placing in the hands of others, punchboards, push 
or pull cards, or other lottery devices, either with assortments of 
merchandise or separately, which said punchboards, push or pull cards, 
or other lottery devices, are to be used, or may be used, in selling or 
distributing such merchandise to the public. 

3. Selling or otherwise disposing of any merchandise by means of 

a game of chance, gift enterprise, or lottery scheme. 
It is further ordered, That the respondent shall within 60 days 
after service upon him of this order file with the Commission a report 
in writing setting forth in detail the manner and form in which he has 
complied with this order. 
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CONSOLIDATED BOOK PUBLISHERS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4440. Complaint, Dec. 31, 1940—Decision, Mar. 19, 1941 


Where a corporation engaged in the publication of its “Standard American En- 
eyelopedia” and its “Universal Dictionary of the English Language,” and in 
interstate sale and distribution thereof to newspapers and motion-picture 
theaters for use as premiums to stimulate circulation or attendance, to news 
agencies for resale to the trade, and to retailers for sale to the consuming 
public, and in preparing and furnishing advertising copy and mats to such 
customers for their use in circulars and other advertisements which it dis- 
seminated to the purchasing public throughout the various States— 

(a) Represented, directly and indirectly that the price at which said encyclopedia 
was offered was available to the public only because of its sponsorship by 
the American Home Library Foundation, which was a beneficent and educa- 
tional institution, and that, but for such sponsorship ‘the price would be much 
higher, through such statements as “How can we give you the Standard 
American Encyclopedia, almost as a gift? The answer is simple. The Ameri- 
can Home Library Foundation is dedicated by its sponsors to the glorious 
task of placing within reach of every home in America good books that for 
all too long have been the privilege of only the wealthy * * *”; 

Facts being price in question was not due to any subsidy from any beneficent or 
educational organization, said “Foundation” was not an organization dedi- 
eated to aforesaid “glorious task,” but was an affiliated corporation which 
cooperated with it in the conduct of said business of selling encyclopedia in 
question for a profit and not for any beneficent or educational purpose, and 
price was not lower than it would be but for the activity of said “Foundation” ; 

(b) Represented, as aforesaid, that the volumes composing such encyclopedia 
were “huge” and that it was a “Giant” 15-volume home reference library, 
editorial cost of producing which was a million dollars, that the edition was 
“limited” and available only to those who ordered promptly and that the “de- 
luxe” edition was bound in leather of unusual beauty and durability ; 

Facts being statements and representations in question were false and mislead- 
ing, the volumes were of ordinary size, neither number of volumes nor extent 
of content thereof were such as to entitle encyclopedia to be designated 
“Giant,” its cost of production was not the sum above set forth, copies thereof 
were available for all potential purchasers, and “de luxe” edition was not 
made of leather, but of imitation thereof; and 

(c) Represented that its said dictionary was thoroughly new throughout and 
not a revised reproduction of an older publication, that the definitions of 
every word and phrase had been newly written, and that publication 
thereof, which took 12 years, was by or under the sponsorship of Oxford 
University ; 

Facts being it was not new throughout, but was an identical American publication 
of the dictionary first published in Hngland in 1932 under same name by 
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another publisher, except for short additions as preface and one-and-one-half 
page appendix and other minor changes, definitions had not been newly 
written or rewritten, said amount of time was not required in preparation 
and publication of first edition, and neither Oxford nor any other such edu- 
cational institution sponsored or contributed in any way to its publication ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous and mistaken belief that all such false statements 
and representations were true, and of inducing it to purchase said publi- 
cations because of such mistaken belief : 

Held, That such acts and practices, under the circumstances set forth were all 
to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. John M. Russell for the Commission. 
Campbell, Clithero & Fischer, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Consolidated Book 
Publishers, Inc., a corporation, hereinafter referred to as respondent, 
has violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParacrapH 1. Respondent, Consolidated Book Publishers, Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Illinois with its principal office and 
place of business located in Room 1305, Terminal Building, 537 Dear- 
born Street, Chicago, Ill. 

Par. 2. Respondent, Consolidated Book Publishers, Inc., is now, and 
has been for over 2 years last past, engaged in the business of pub- 
lishing and selling an encyclopedia known as Standard American 
Encyclopedia, and a dictionary called Universal Dictionary of the 
English Language. Respondent sells said publications to newspapers 
and motion-picture theaters for use as premiums to stimulate circu- 
lation or attendance, to news agencies for resale, to the trade and to 
retailers for sale to the consuming public; and has prepared and 
furnished advertising copy and mats to such customers which they 
use and have used in selling said publications, in various States of 
the United States and in the District of Columbia. Respondent causes 
said publications, when sold, to be transported from its aforesaid place 
of business in the State of Illinois to the purchasers thereof at their 
respective points of location in other States of the United States and 
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in the District of Columbia. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said publica- 
tions in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of its business in connection with 
the promotion of the sale of its said publications in said commerce, and 
as an inducement for the purchase thereof by members of the pur- 
chasing public, respondent has caused, and is now causing, circulars 
and other advertisements to be printed and distributed to the pur- 
chasing public throughout the various States of the United States 
containing many false and misleading statements and representations 
describing said publications. 

Among and typical of the statements and representations contained 
in said false advertisements used and disseminated by the respondent 
concerning the Standard American Encyclopedia are the following: 


YOURS—ALMOST A GIFT 
Through the American Home Library Foundation 


We Are Abie To Offer 


THE STANDARD AMERICAN 
ENCYCLOPEDIA 


Giant 15-Volume Home Reference Library * * * 


* * x x * * * 
15 HUGE BOOKS 
* * * * * * * 


CLIP VOUCHER AT ONCH 


Edition Limited! Claim your first volume today. A New Volume released: 
every week. 
* * * * * * * 


ACT TODAY—Now ! 


\ 
* * * A new book is yours every week, but you must act today for the 
edition available is limited and it is strictly rrrstT COME—FIRST SERVED * * * 


* * * ae * we * 
Delay Means Almost Certain Disappointment 
* * * * * * * 


A MILLION DOLLAR INVESTMENT 


Was Required To Produce This Great New Home Reference Work. 


* * *® * * * * 


WHY WE MAKE THIS OFFER 
How can we afford to make this offer? How can we give you the Standard 
American Encyclopedia, almost as a gift? 
822695™—41—-voL, 82——_64 
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The answer is simple. The American Home Library Foundation is dedicated 
by its sponsors to the glorious task of placing within reach of every home in 
America good books that for all too long have been the privilege of only the 


wealthy * * * 
* * * * * * * 
Would You Prefer A 
SUPERB DE LUXE EDITION ? 


For A Fortunate Few Only 


* * * ag a special concession for those who can be satisfied with nothing 
but the best craftsmanship and material available we have prepared a special 
and limited DeLuxe edition of supremely rich and luxurious quality. Produced 
and finished in scarlet art. Leather of unusual beauty and durability—ex- 
pensively die-embossed in a manner fit to grace the book-shelves of a king. A joy 
to behold! A rare pleasure to handle! A thrill to own! 


Among and typical of the statements and representations made by 
respondent concerning the Universal Dictionary of the English 
Language are the following: 


EDITED AT OXFORD UNIVERSITY 
by Henry Cecil Wyld 
Read the Facts About this Amazing Work 


The new UNIVERSAL DICTIONARY comes to you with an outstanding background 
of authority and scholarship that makes it one of the most amazing achievements 
in dictionary history. 


New and Complete 


The UNIVERSAL DICTIONARY is thoroughly new throughout, NOT a revised, 
reprinted edition of an older publication. It contains all the newest additions 
to the English language. It is printed from new plates, in modern, easy-to-read 
form. It brings you the definitions of nearly 200,000 modern English words 
and phrases, with every definition newly written * * * 

* * * * * * * 


The UNIVERSAL DICTIONARY Of the English Language. 


Kz, * * * * * * 
The Book That Took Twelve Years To Build. 


Par. 4. By the use of the statements and representations herein- 
above set forth and others similar thereto not specifically set out 
herein, respondent represents, and has represented, directly and in- 
directly to customers and prospective customers that said Standard 
American Encyclopedia is available to the public at the price at which 
it is offered only because of its sponsorship by the American Home 
Library Foundation, a beneficent and educational institution, and 
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that but for such sponsorship the price at which said encyclopedia 
is offered would be much higher; that the volumes composing said 
encyclopedia are “huge;” that said encyclopedia is a “Giant” 15- 
volume home reference library; that said encyclopedia cost a million 
dollars to produce; that said edition is “limited” and available only 
to those who order promptly; that the “de luxe” edition is extremely 
rich and luxurious in quality, and that it is bound in leather of unusual 
beauty and durability; that respondent’s Universal Dictionary of the 
English Language is thoroughly new throughout and is not a revised 
reproduction of an older publication; that the definitions of every 
word and phrase have been newly written; that it is printed from 
new plates; that it took 12 years to produce said dictionary; and that 
it is published by or under the sponsorship of Oxford University. 

Par. 5. The statements-and representations so made and used by 
the respondent in connection with the sale of its said publication are 
false and misleading. In truth and in fact, the price at which said 
encyclopedia is offered for sale and sold to the public is not lower 
than it would be but for the activities of the “American Home Library 
Foundation ;” the price at which said encyclopedia is sold is not 
the result of any subsidy from any beneficent or educational organi- 
zation. The “American Home Library Foundation” is not an organi- 
zation dedicated to the “glorious task” of placing within reach of 
every home in America said encyclopedia but is a trade name used 
by the respondent in conducting its business of selling said encyclo- 
pedia for a profit and not for any beneficent or educational purpose. 
The volumes composing said encyclopedia are not “huge” but of 
ordinary size; neither the number of volumes nor the extent of its 
content is such as to entitle said encyclopedia to be designated as a 
“Giant” home reference library, its cost of reproduction was not a 
million dollars; the supply of said encyclopedias available is not 
“limited” and copies are available for all potential purchasers. The 
so-called “de luxe” edition is of poor quality and its binding is not 
made of leather but of imitation leather. The said Universal Dic- 
tionary of the English Language is not new throughout but is an 
identical reprint of a 1932 edition by another publisher, except for a 
one-and-a-half page preface, two paragraphs entitled “Notes on the 
Marking of Pronunciation,” a nine-page appendix, and other minor 
and immaterial changes. The definitions of every word and phrase 
have not been newly written or rewritten. It is not printed from new 
plates but from the plates used in printing said former edition. 
Twelve years’ time was not required in preparing said dictionary for 
publication and in publishing the first edition thereof. Neither 
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Oxford University nor any such educational institution sponsored 
or contributed in any way to the publication of said dictionary. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and représentations, disseminated as afore- 
said, has had, and now has, a tendency and capacity to and does 
deceive and mislead a substantial portion of the purchasing public 
into the erroneous and mistaken belief that all of such false state- 
ments and representations are true, and to induce a substantial portion 
of the purchasing public to purchase respondent’s said publications 
because of such erroneous and mistaken belief engendered as above 
set forth. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnpineés As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 31st day of December 1940, 
issued and on the 2d day of January 1941, served its complaint in this 
proceeding upon said respondent, Consolidated Book Publishers, Inc., 
a corporation, charging it with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
A stipulation was entered into whereby it was stipulated and agreed 
that a statement of facts signed and executed by the respondent’s 
counsel, Campbell, Clithero and Fischer, and W. T. Kelley, Chief 
Counsel for the Federal Trade Commission, subject to the approval 
cf the Commission, may be taken as the facts in this proceeding and 
in lieu of testimony in support of the charges stated in the com- 
plaint or in opposition thereto, and that the said Commission may 
proceed upon said statement of facts to make its report stating its 
findings as to the facts and the conclusion based thereon, and enter 
its order disposing of the proceeding without the filing of a report 
upon the evidence by the Trial Examiner, the presentation of argu- 
ment or the filing of briefs. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on said complaint 
and stipulation, said stipulation having been approved, accepted and 
filed, and the Commission having duly considered the same, and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes its findings as to the facts and 
its conclusion drawn therefrom. 
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Paracrary 1. Respondent, Consolidated Book Publishers, Inc., is a 
corporation organized, existing, and doing business under and by virtue 
of the laws of the State of Illinois with its principal office and place of 
business located in Room 1305, Terminal Building, 537 Dearborn 
Street, Chicago, Ill. 

Par. 2. Respondent, Consolidated Book Publishers, Inc., is now, 
and has been for over 2 years last past, engaged in the business of 
publishing and selling an encyclopedia known as Standard American 
Encyclopedia, and a dictionary called Universal Dictionary of the 
English Language. Respondent sells said publications to newspapers 
and motion-picture theaters for use as premiums to stimulate circula- 
tion or attendance, to news agencies for resale, to the trade and to 
retailers for sale to the consuming public; and has prepared and fur- 
nished advertising copy and mats to such customers which they use 
and have used in selling said publications, in various States of the 
United States and in the District of Columbia. Respondent causes 
said publications, when sold, to be transported from its aforesaid 
place of business in the State of Illinois to the purchasers thereof at 
their respective points of location in other States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said publi- 
cations in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business in connection with 
the promotion of the sale of its said publications in said commerce, 
and as an inducement for the purchase thereof by members of the 
purchasing public, respondent has caused circulars and other adver- 
tisements to be printed and distributed to the purchasing public 
throughout the various States of the United States containing many 
false and misleading statements and representations describing said 
publications. 

Among and typical of the statements and representations contained 
in said false advertisements used and disseminated by the respondent 
concerning the Standard American Encyclopedia are the following: 


Yours—A.Lmost A Girt 
Through the American Home Library Foundation 
We Are Able To Offer 
Tur STANDARD AMERICAN 
EINCYCLOPEDIA 


Giant 15-Volume Home Reference Library * * * 
* * * * * * * 
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15 Huce Books 
* * * * * * * 


CLIP VOUCHER AT ONCE 


Edition Limited! Claim your first volume 
today. A New Volume released every week. 
* * * * % * * 


ACT TODAY—NoOw ! 


* * * A new book is yours every week, but you must act today for the edition 
available is limited and it is strictly rrrst COME—FIRST SERVED * * * 


* * * * * * * 
Delay Means Almost Certain Disappointment. 
* * * * * * * 


A MILLION DOLLAR INVESTMENT 


Was Required To Produce This Great New Home Reference Work. 
* * * ts * * * 


WHY WE MAKE THIS OFFER 


How can we afford to make this offer? How can we give you the Standard 
American Encyclopedia, almost as a gift? 

The answer is stmple. The American Home Library Foundation is dedicated 
by its sponsors to the glorious task of placing within reach of every home in 
America good books that for all too long have been the privilege of only the 
wealthy * * * 


ee # * * * * * 
Would You Prefer A 


SUPERB DE LUXE EDIFION? 


For A Fortunate Few Only 


* * * as a special concession for those who can be satisfied with nothing but 
the best craftsmanship and material available we have prepared a special and 
limited DeLuxe edition of supremely rich and luxurious quality. Produced and 
finished in scarlet art. Leather of unusual beauty and durability—expensively 
die-embossed in a manner fit to grace the book-shelves of a king. A joy to behold! 
A rare pleasure to handle! A thrill to own! 


Among and typical of the statements and representations made by 
respondent concerning the Universal Dictionary of the English Lan- 
guage are the following: 


EDITED AT OXFORD UNIVERSITY 
by Henry Cecil Wyld 
Read the Facts About this Amazing Work 


The new UNIVERSAL DICTIONARY comes to you with an outstanding background 
of authority and scholarship that makes it one of the most amazing achieve- 
ments in dictionary history. 
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New and Complete 


The UNIVERSAL DICTIONARY is thoroughly new throughout, NOT a revised, re- 
printed edition of an older publication. It contains all the newest additions to 
the English language. It is printed from new plates, in modern, easy-to-read 
form. It brings you the definitions of nearly 200,000 modern English words 
and phrases, with every definition newly written * * * 

* * * * * * *% 


The UNIVERSAL DICTIONARY of the English Language. 
* * ” * * a” * 


The Book That Took Twelve Years To Build. 


Par. 4. By the use of the statements and representations herein- 
above set forth and others similar thereto not specifically set out 
herein, respondent has represented, directly and indirectly to cus- 
tomers and prospective customers that said Standard American 
Encyclopedia is available to the public at the price at which it is 
offered only because of its sponsorship by the American Home 
Library Foundation, a beneficent and educational institution, and 
that but for such sponsorship the price at which said encyclopedia 
is offered would be much higher; that the volumes composing said 
encyelopedia are “huge”; that said encyclopedia is a “Giant” 15- 
volume home reference library; that the editorial cost of producing 
said encyclopedia was a million dollars; that said edition is “limited” 
and available only to those who order promptly; that the “de luxe” 
edition is bound in leather of unusual beauty and durability; that 
respondent’s Universal Dictionary of the English Language is thor- 
oughly new throughout and is not a revised reproduction of an older 
publieation; that the definitions of every word and phrase have been 
newly written; that it took 12 years to produce said Dictionary; and 
that it is published by or under the sponsorship of Oxford University. 

Par. 5. The statements and representations so made and used by 
the respondent in connection with the sale of its said publication are 
false and misleading. In truth and in fact, the price at which said 
encyclopedia is offered for sale and sold to the public is not lower 
than it would be but for the activities of the “American Home Li- 
brary Foundation ;” the price at which said encyclopedia is sold is 
not the result of any subsidy from any beneficent or educational or- 
ganization. The “American Home Library Foundation” is not an 
organization dedicated to the “glorious task” of placing within reach 
of every home in America said encyclopedia but was the name of 
an affiliate corporation which cooperated with the respondent in the 
conduct of said business of selling said encyclopedia for a profit and 
not for any beneficent or educational purpose. The volumes com- 
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posing said encyclopedia are not “huge” but of ordinary size; neither 
the number of volumes nor the extent of its content is such as to 
entitle said encyclopedia to be designated as a “Giant” home refer- 
ence library; its editorial cost of production was not a million dol- 
lars; the supply of said encyclopedias available is not “limited” and 
copies are available for all potential purchasers. The so-called “de 
luxe” edition’s binding is not made of leather but of imitation leather. 
The said Universal Dictionary of the English Language is not new 
throughout but is an American publication of the identical Dic- 
tionary first published in England in 1932 under its same name by 
another publisher, except for a one-and-a-half page preface, two 
paragraphs entitled “Notes on the Marking of Pronunciation,” one 
page of additional addenda and corrigenda, a nine-page appendix, 
and additional minor changes. The definitions of every word and 
phrase have not been newly written or rewritten. Twelve years’ 
time was not required in preparing said dictionary for publication 
and in publishing the first edition thereof. Neither Oxford Uni- 
versity nor any such educational institution sponsored or contributed 
in any way to the publication of said dictionary. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations, disseminated as afore- 
said, had a tendency and capacity to and did deceive and mislead a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that all of such false statements and representations 
are true, and to induce a substantial portion of the purchasing public 
to purchase respondent’s said publications because of such erroneous 
and mistaken belief engendered as above set forth. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein 
found, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and » stipulation as 
to the facts entered into between the respondent herein and W. T. 
Kelley, Chief Counsel for the Commission, which provides among 
other things that without further evidence or other intervening 
procedure the Commission may issue and serve upon the respond- 
ent herein findings as to the facts and conclusion based thereon, and 
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an order disposing of the proceeding, and the Commission having 
made its findings as to the facts and conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Consolidated Book Publishers, 
Inc., a corporation, its officers, representatives, agents, and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale and distribution of its encyclopedia known 
as Standard American Encyclopedia and its dictionary called Uni- 
versal Dictionary of the English Language, in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Representing that the price at which said encyclopedia is of- 
fered for sale or sold to the public is lower than it otherwise would 
be but for the activities of the “American Home Library Foun- 
dation” or that the price at which said encyclopedia is sold is the result 
of any subsidy from any beneficent or educational organization, or 
of any other subsidy; that the “American Home Library Founda- 
tion” is a beneficient or educational organization or is anything other 
than an affiliated corporation which cooperated with respondent in 
selling said encyclopedia for a profit; that the volumes of said en- 
cyclopedia are “huge” or of other than ordinary size; that said en- 
cyclopedia is a “Giant” home reference library; that the editorial cost 
of production of such encyclopedia was a million dollars or any 
other sum beyond the actual cost thereof; that the supply of said 
encyclopedias is limited; that the so-called “de luxe” edition’s 
binding is made of leather or of other than imitation leather. 

2. Representing that said Universal Dictionary of the English 
Language is new throughout or is not a revised reproduction of an 
older production or is anything other than an American publication 
of the same dictionary first published in England in 1932 under its 
same name by another publisher except for specified changes which, 
in fact, have been made; that the definitions of the words or phrases 
of said 1932 edition of said dictionary have been newly written or re- 
written; that twelve years or any longer period of time than was 
actually required was required to prepare said dictionary for pub- 
lication and in publishing the first edition thereof; that Oxford 
University or any such educational institution sponsored or con- 
tributed in any way to the publication of said dictionary. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
it has complied with this order. 
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In THE MatTrer OF 


MARLBOROUGH LABORATORIES, INC., MARLBOROUGH 
SALES CO., INC, MADISON SALES CORPORATION, 
WINDSOR MANUFACTURING CO., INC., AND WILLIAM 
ZEFFERT, AS OFFICER THEREOF, ET AL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3732. Complaint, Mar. 7, 1939—Decision, Mar. 20, 1941 


Where three corporations and an individual, who was the managing head 
and the controlling and guiding spirt of each, engaged in manufacture of 
dental.and-shaving creams, and in interstate sale and_ distribution. thereof 
in substantial competition with others engaged in similar sale and dis- 
tribution of such products, including many who do not misrepresent their 
products— 

(a) Price-marked tubes and cardboard cartons and containers of certain 
shaving creams with statements “Price 50 cents” or “Price 75 cents,” facts 
being said printed prices did not, as generally understood, and made use of 
by reputable manufacturers, indicate said items’ usual or contemplated 
retail selling prices, by which, to a substantial extent, public measures 
quantity, quality, and retail value of an article; items in question were not 
50-cent or 75-cent values, but were sold to wholesalers and retailers at 
4%, cents and 614 cents, respectively, and to ultimate purchasers at not 
over 10 cents each; and 

Where a shaving cream known as “Palmolive Shave Cream” had been on 
the market for several years and there had been created among pur- 
chasers and users thereof a goodwill of substantial value to its manu- 
facturer and distributor; and thereafter said three corporations and in- 
dividual above referred to— 

(b) Marketed and branded, and described and referred to shaving cream 
offered and sold by them, container and package of which simulated in 
color and general appearance that of aforesaid competitive “Palmolive 
Shave Cream,” as “Palm and Olive Shaving Cream,” with tendency to 
confuse and mislead purchasers and cause them to believe that latter 
was such competitive product, and as a result of such belief, to purchase 
same as and for said competitive “Palmolive Shave Cream”; 

(c) Made use of letters “D. D. 8.” and words “Doctors, Dentists, Surgeons” 
in such statements as “D. D. 8S. roorH Paste For the Gums. Contains 
over 51% of Milk of Magnesia. 60¢,” and “Doctors Dentists Surgeons 
DENTAL CREAM,” with effect of leading purchasing public erroneously to 
believe that such tooth pastes were compounded from the formula of a 
member of the medical or dental profession, or were made and manu- 
factured under direction and supervision of a member thereof; 


1¥or reasons set forth in findings, complaint was dismissed as to respondent Marlborough 
Laboratories, Inc., and other respondents not named above. 
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(d@) Enclosed in much larger or “slack filled” cartons, some of its said shaving 
creams and tooth pastes made and put up in ordinary-sized tubes, and 
thereby, through employment of deceptive practice of “slack filling,’ use 
of which is unfair to honest competitors, misled and deceived purchasers 
into the belief that they were securing a greater quantity of products in 
question than they would receive in ordinary package or.container ; 

With effect of diverting trade unfairly to them from their competitors; to the 
injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors, and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices therein. 

Before Mr. John L. Hornor and Mr. Lewis C. Russell, trial 
examiners. 

Mr. Joseph C, Fehr for the Commission. 

Shacter, Paris & Goldman, of New York City, for Marlborough 
Sales Co., Inc., Madison Sales Corp., Windsor Manufacturing Co., 
Inc., and William Zeffert. 

Lichtenstein, Schwartz & Friedenberg, of Hoboken, N. J., for 
Atlantic Manufacturing Co., Henry Braun, Charles Kleinbeck, and 
Caesar Muzzi. 

Mr. W. W. Corlett, of New York City, for Collapsible Tube Man- 


ufacturers Association, intervenor. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Marlborough Lab- 
oratories, Inc., a corporation; Marlborough Sales Co., Inc., a corpo- 
ration; Madison Sales Corporation, a corporation; Windsor Manu- 
facturing Co., Inc., a corporation; Harry Silverstein, David Kamer- 
man, and William Zeffert, individually and as officers of said Mar!- 
borough Laboratories, Inc., Marlborough Sales Co., Inc., Madison 
Sales Corporation, Windsor Manufacturing Co., Inc.; Frances 
Chorba, an individual; Atlantic Manufacturing Co., a corporation; 
and Henry Braun, Charles Kleinbeck, and Caesar Muzzi, individually 
and as officers of Atlantic Manufacturing Co., hereinafter referred 
to as respondents, have violated the provisions of the said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacraPpH 1. Respondent, Marlborough Laboratories, Inc., is a 
New York corporation having its principal office and place of busi- 
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ness located at 29 West Fifteenth Street, in the city of New York, in 
the State of New York. 

Respondent, Marlborough Sales Co., Inc., is a New York corpora- 
tion having its principal office and place of business located at 29 
West Fifteenth Street, in the city of New York, in the State of New 
York. 

Respondent, Madison Sales Corporation, is a New York corpora- 
tion with its principal office and place of business located at 29 West 
Fifteenth Street, in the city of New York, in the State of New York. 

Respondent, Windsor Manufacturing Co., Inc., is a New York 
corporation with its principal office and place of business located at 
29 West Fifteenth Street, in the city of New York, in the State of 
New York. 

Respondents, Harry Silverstein, David Kamerman, and William 
Zeffert, are president, secretary, and treasurer, respectively, of the 
respondent corporations, Marlborough Laboratories, Inc., and Marl- 
borough Sales Co., Inc. Said individual respondents are also presi- 
dent, secretary-treasurer, and general manager, respectively, of the 
respondent corporations, Madison Sales Corporation and Windsor 
Manufacturing Co., Inc. As such officers of said respondent corpo- 
rations, said individual respondents, Harry Silverstein, David Kamer- 
man, and William Zeffert, have their principal office and place of 
business at the above-mentioned address of said respondent corpora- 
tions, and they formulate, control, and direct the policies and prac- 
tices of said corporate respondents and cooperate with all of the 
respondents herein in doing the acts and things hereinafter alleged. 

Respondent, Frances Chorba, is an individual with offices at 38-44 
West Twenty-sixth Street, in the city of New York, in the State of 
New York, and owns approximately one-third of the capital stock 
in the aforementioned corporate respondents and, through stock 
ownership, participates in the formulation, control, and direction of 
the sales policies and practices of said corporate respondents in co- 
operation with the aforementioned individual respondents. Said 
respondent has acted in concert with some or all of the respondents 
herein named in doing the acts and things hereinafter mentioned. 

Respondent, Atlantic Manufacturing Co., is a New Jersey cor- 
poration having its principal office and place of business located at 
555 Belmont Avenue in the city of Newark, in the State of New 
Jersey. 

Respondents, Henry Braun, Charles Kleinbeck, and Caesar Muzzi, 
are, respectively, president, vice president and general manager, and 
secretary-treasurer of respondent, Atlantic Manufacturing Co. As 
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such officers of said respondent corporation, said individual respond- 
ents have their principal office and place of business at the above- 
mentioned address of said respondent corporation and they formulate, 
control, and direct the policies and practices of said corporate re- 
spondent and cooperate with all of the respondents herein in doing 
the acts and things hereinafter alleged. Each of said respondents 
has acted in concert or in cooperation with one or more of the other 
respondents in doing the acts and things hereinafter alleged. 

Par. 2. Respondents have been for several years last past engaged 
in the manufacture, sale, and distribution of dental and shaving 
creams and other drug and cosmetic notions to retail dealers and 
peddlers purchasing for resale, and also to the public direct. In the 
course and conduct of their respective businesses, respondents offer 
said products for sale and sell the same in commerce between the 
States of New York and New Jersey and the several other States of 
the United States and in the District of Columbia. When said prod- 
ucts are sold, respondents transport, or cause the same to be trans- 
ported, from their respective places of business in the States of New 
York and New Jersey to purchasers thereof located in States of the 
United States other than the States of New York and New Jersey and 
in the District of Columbia. There has been for several years last 
past, and still is, a constant current of trade and commerce in said 
products so sold by respondents between and among the various States 
of the United States and in the District of Columbia. Respondents 
are now, and for several years last past have been, engaged in substan- 
tial competition with individuals, firms, partnerships, and corporations 
engaged in the manufacture, sale, and distribution, or in the sale and 
distribution, of like and similar products in commerce between and 
among the various States of the United States and in the District 
of Columbia. Among said competitors are many who do not engage in 
the acts and practices engaged in by said respondents as hereinafter 
alleged and who do not, in any manner, misrepresent their products. 

Par. 3. In the course and conduct of their business as aforesaid, the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, false advertisements 
concerning their said products through the United States mails, by 
catalogs, price lists, circulars, and other printed or written matter, all 
of which are distributed in commerce between and among the various 
States of the United States, as commerce is defined in the Federal Trade 
Commission Act, for the purpose of inducing, and which are likely 
to induce, directly or indirectly, the purchase of their said products; 
and have disseminated and are now disseminating, and have caused 
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and are now causing the dissemination of, false advertisements con- 
cerning their said products, by various means, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the pur- 
chase of their said products in commerce, as commerce is defined in the 
Federal Trade Commission Act. 

Among and typical of the false statements and representations con- 
tained in said advertisements, disseminated and caused to be dissemi- 
nated as aforesaid, are the following: 


CLAYSELL SHAVING CREAM 
WITH OIL OF BAY. Price 75 cents. 


PARAMOUNT BRUSHLESS SHAVING 
CREAM 
For a Good Quick Shave. Price 75¢. 


CLAYSELL SHAVING CREAM 
BRUSHLESS 


Price 50¢. 


The retail prices indicated, as above alleged, of 75 cents for “Clay- 
sell Shaving Cream,” 75 cents for “Paramount Brushless Shaving 
Cream,” and 50 cents for “Claysell Shaving Cream, Brushless,” appear 
on either the carton or tube in which said product is sold to ultimate 
consumers, and were and are not intended by the respondents, or pur- 
chaser purchasing for resale, to represent the true retail prices or the 
true retail values of such merchandise so price marked. The pur- 
ported retail prices and values so marked on said merchandise, or the 
containers thereof, were and are intended by the respondents and by 
purchasers for resale to be, and they were and are, far in excess of the 
retail prices intended to be charged, and actually charged, on a sale 
of such merchandise to the ultimate consumer purchasing in the usual 
course of trade, and far in excess of the true values of such mer- 
chandise so marked. The above-mentioned merchandise is sold by 
the respondents to purchasers for resale at 6 cents, 714 cents, and 714 
cents, respectively, per tube, and the retail prices so marked and rep- 
resented were and are wholly fictitious and in no sense represent the 
true retail prices or values of said merchandise. 

The above and foregoing instances of fictitious price markings 
are typical of the practices of the respondents with regard to many 
articles of merchandise, too numerous to set out herein, where the 
price to the ultimate purchaser is indicated and represented in the 
advertising matter so disseminated as greatly in excess of the true 
selling price or value of such merchandise to the ultimate purchaser. 

Over a period of many years manufacturers have, in many trades, 
formed the custom of marking or stamping on the article or item of 
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manufacture, or on the container thereof, the retail price at which. 
said manufacturers suggest the retailer should sell the item or article 
to the ultimate consumer purchaser. This suggested retail price, so- 
stamped or marked, is intended to represent the cost of the manufac- 
ture of the article plus a reasonable profit for the manufacturer and_ 
retailer, and, consequently, to represent the approximate retail sale: 
value of the item. The range of the suggested retail price is intended 
by the manufacturer to be indicative of the quality and character of 
the ingredients used and the process by which the item is manufac- 
tured. The public generally understands the custom herein detailed. 
and has been led to, and does, place its confidence in the price markings 
so stamped and the representations thereby made as to the quality 
of the product to the extent that it purchases a substantial volume of 
merchandise in reliance on this aforesaid custom. 

For many years a substantial portion of the consuming public has 
expressed, and has had, a marked preference for soaps, dental creams, 
shaving creams, and other toilet articles that are composed of su- 
perior ingredients and are produced by the manufacturer thereof 
with the intent and design of selling said products for prices in 
excess of the general and usual range of prices for similar products 
manufactured with the usual and customary ingredients or with in-. 
ferior ingredients. Said manufacturers, following the custom herein 
detailed, have marked or stamped the suggested retail prices on said. 
products as an indication of the superior quality and character of 
the product and its resulting higher value. Whenever a genuinely 
superior product, so stamped or marked with the retail price thereof,, 
is offered for sale at a substantially reduced price, the general purchas- 
ing public has been led to believe, and does believe, that in purchasing 
said product it is securing a bargain not ordinarily obtainable in the- 
usual course of trade. The purchasing public has a preference for 
purchasing genuinely superior products sold at less than the custom- 
ary retail value thereof over ordinary products sold for the regular 
price which is lower than the normal retail price of the superior 
product in the customary course of trade. 

The use by the respondents of the above and foregoing false and 
fictitious price markings on said products places in the hands of so- 
called peddlers and retailers, buying for resale, an instrument and a 
means whereby said peddlers and retailers may commit a fraud upon 
a substantial portion of the consuming public through offering for 
sale and selling said products as genuinely superior products produced 
by the manufacturers thereof with the intent and purpose of selling 
the said products in the usual course of trade to the general con-- 
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suming public at and for the retail price stamped on such products 
or on their containers. In truth and in fact, the merchandise upon 
which said false and fictitious price markings are placed are not 
superior products normally sold in the usual channels of retail trade 
for the retail price indicated or for any price closely approaching the 
price indicated. 

Par. 4. Among the competitors referred to in paragraph 2 hereof 
is a manufacturer and distributor of a shaving cream known as, and 
sold under the name of, “Palmolive Shave Cream.” This product 
has been on the market for several years in the trade territory in 
which the respondents sell and offer for sale their said shaving creams 
and other drug and cosmetic notions. Palmolive Shave Cream has 
long been recognized by the purchasing public as a product of merit 
and excellence, and there has been created, as a result of the reputa- 
tion established because of the merit of said product, a goodwill 
among purchasers and users of said shaving cream of substantial 
value to the manufacturer and distributor thereof. 

Among the shaving creams offered for sale and sold by the re- 
spondents as aforesaid is a shaving cream which is marketed and 
branded, and described and referred to by the respondents as, “Palm 
and Olive Shaving Cream.” ‘The container and package of respond- 
ents’ shaving cream resemble in size and general appearance the con- 
tainer and package in which the competitive product “Palmolive 
Shave Cream” is offered for sale and sold. Respondents’ said product 
“Palm and Olive Shaving Cream” is not the product long known as 
and sold under the name “Palmolive Shave Cream.” 

The use by the respondents of the name “Palm and Olive Shaving 
Cream” and the use of a package and container similar in size and 
appearance to that of the competitive product confuse and mislead 
purchasers of shaving creams and lead many such purchasers to be- 
heve that respondents’ said product is the competitive product, “Palm- 
olive Shave Cream,” and as a result of this mistaken and erroneous 
belief to purchase respondents’ said product as and for the competi- 
tive product, “Palmolive Shave Cream,” thereby unfairly diverting 
trade in said commerce to the respondents from their said competitor. 

Par. 5. Among the statements and representations used by the re- 
spondents in designating, describing, and referring to certain tooth 
paste offered for sale and sold by them are the following: 

D. D. S. TOOTH PASTE 


For the Gums. Contains over 51% 
of Milk of Magnesia. 60¢ 
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Doctors 

Dentists 

Surgeons 
DENTAL CREAM 

The letters “D. D. S.” are used to indicate and designate a doctor 
of dental surgery and are so recognized and understood by the pur- 
chasing public. The use of the letters “D. D. S.” and the words 
“Doctors,” “Dentists,” and “Surgeons” in designating, describing, and 
referring to said tooth paste leads the purchasing public mistakenly 
and erroneously to believe that said tooth paste was compounded from 
the formula of a member of the dental or medical profession or that 
the same was made and manufactured under the direction and super- 
vision of a member of the dental or medical profession. 

In truth and in fact, said tooth paste is not compounded or manu- 
factured under the direction or supervision of a member of the dental 
or medical profession, nor is it manufactured under a formula pre- 
pared by a member of either of said professions. 

Many members of the purchasing and consuming public prefer a 
dental cream manufactured from a formula prepared by, or under 
the direction and supervision of, a member of the dental or medical 
profession, and the use of the letters “D. D. S.” and the words “Doc- 
tors,” “Dentists,” and “Surgeons” causes many members of the public 
to purchase respondents’ said dental cream because of the mistaken 
and erroneous belief engendered as aforesaid. 

Respondents designate, describe, mark, and refer to many of their 
said shaving creams, tooth pastes, and other drug and cosmetic 
products as “Giant Size,” when in truth and in fact no greater 
quantity of the product so designated, described, marked, and re- 
ferred to is delivered to the ultimate purchaser than is usually and 
ordinarily found in containers for such product which are not des- 
ignated, described, marked, and referred to as “Giant Size,” though 
in many instances the respondents use a “Giant Size” pasteboard 
carton or container in which to place said ordinary-sized metal tubes, 
thereby leading the purchasing public erroneously and mistakenly to 
believe that they are securing a greater quantity of such product than 
they would receive in the ordinary package or container. 

Par. 6. Respondent, Atlantic Manufacturing Co., and its aforesaid 
officers, Henry Braun, Charles Kleinbeck, and Caesar Muzzi, manu- 
facture, sell, and distribute to the other respondents named herein 
the metal tubes used by them in connection with the packaging, sale, 
and distribution of their dental and shaving creams and other drug 
and cosmetic notions. These metal tubes, when manufactured, are 
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labeled and branded with the false statements and representations 
hereinabove set out and with other statements and representations of 
similar import and effect, and the respondents, Atlantic Manufactur- 
ing Co., and its aforesaid officers, Henry Braun, Charles Kleinbeck, 
and Caesar Muzzi, thus place in the hands of the other respondents 
named herein an instrument and a means whereby a fraud may 
be committed upon a substantial portion of the purchasing public, 
enabling such other respondents, and the retailers buying from them 
for resale, to misrepresent to the ultimate consumer the content of 
said metal tubes. 

Par. 7. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations in advertisements, 
disseminated as aforesaid, with respect to said products, has had and 
now has the capacity and tendency to and does mislead and deceive 
a substantial portion of the purchasing public by inducing them erro- 
neously and mistakenly to believe— 

1. That the various items of merchandise described in respondents’ 
catalogs, price lists, circulars and other printed or written matter were 
and are of superior value and were and are sold and distributed by 
the respondents with the intent, purpose, and expectation that. said 
products should be sold at retail prices closely approximating the 
prices represented and indicated by the respondents. 

2. That the said products were and are composed of superior in- 
gredients and were and are products which ordinarily retail in the 
usual course of trade for prices closely approximating those repre- 
sented and indicated by the respondents. 

3. That certain of said products were and are put up and offered 
for sale and sold in larger packages than the usual and customary 
size in which such products are offered for sale and sold. 

4. That the product designated, described, and referred to by 
the respondents as “Palm and Olive Shaving Cream” is “Palmolive 
Shave Cream,” the product manufactured and sold by a competitor. 

5. That certain of the tooth pastes offered for sale and sold by the 
respondents are compounded and manufactured under the direction 
and supervision of, and from a formula prepared by, a member of the 
dental or medical profession. 

Par. 8. As a result of the mistaken and erroneous beliefs en- 
gendered as aforesaid, a substantial portion of the purchasing public 
has purchased substantial quantities of respondents’ said products and 
trade has been diverted unfairly to the respondents from their com- 
petitors in said commerce. In consequence thereof, injury has been 
and is now being done by respondents to competition in commerce 
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amoug and between the various States of the United States and in 
the District of Columbia. 

Par. 9. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
of respondents’ competitors, and constitute unfair methods of compe- 
tition in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
missron Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 7, 1939, issued and served 
its complaint in this proceeding upon the respondents, Marlborough 
Laboratories, Inc., a corporation; Marlborough Sales Co., Inc., a 
corporation; Madison Sales Corporation, a corporation; Windsor 
Manufacturing Co., Inc., a corporation; Harry Silverstein, David 
Kamerman, and William Zeffert, individually and as officers of Marl- 
borough Laboratories, Inc., Marlborough Sales Co., Inc., Madison 
Sales Corporation, Windsor Manufacturing Co., Inc.; Frances 
Chorba, an individual; Atlantic Manufacturing Co., a corporation; 
and Henry Braun, Charles Kleinbeck, and Caesar Muzzi, individually 
and as officers of Atlantic Manufacturing Co., charging them with 
the use of unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said act. After the issuance of said complaint, and 
the filing of answer thereto on behalf of Marlborough Sales Co., Inc., 
Madison Sales Corporation, Windsor Manufacturing Co., Inc., corpo- 
rate respondents herein; and William Zeffert, one of the individual 
respondents named herein, and a separate answer thereto on behalf 
of Atlantic Manufacturing Co., a corporate respondent; and Henry 
Braun, Charles Kleinbeck, and Caesar Muzzi, individually and as offi- 
cers of said Atlantic Manufacturing Co., testimony and other evi- 
dence in support of the allegations of said complaint were introduced 
by Joseph C. Fehr, attorney for the Commission, and in opposition 
to the allegations of the complaint by Julius Lichtenstein, attorney 
for respondent, Atlantic Manufacturing Co., and Henry Braun, 
Charles Kleinbeck, and Caesar Muzzi, individually and as officers of 
said Atlantic Manufacturing Co.; and William Zeffert, acting as his: 
own counsel, before John L. Hornor and Lewis C. Russell, examiners: 
of the Commission theretofore duly designated by it, and said. testi-~ 
mony and other evidence were duly recorded and filed in the office 
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of the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on the said complaint, the 
aforesaid answers thereto, testimony and other evidence, brief in sup- 
port of the complaint (respondents not having filed briefs and oral 
argument not having been requested) ; and the Commission having 
duly considered the matter, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


Paracrapru 1. Respondents, Marlborough Sales Co., Inc., Madison 
Sales Corporation, and Windsor Manufacturing Co., Inc., are cor- 
porations organized and existing under and by virtue of the laws of 
the State of New York with their principal offices and places of 
business located at 29 West Fifteenth Street, in the city of New York 
in the State of New York. For several years last. past respondents, 
Marlborough Sales Co., Inc., and Madison Sales Corporation, have 
engaged in the manufacture and the sale and distribution of dental 
and shaving creams manufactured for them by respondent, Windsor 
Manufacturing Co., Inc., to retail dealers and peddlers purchasing 
for resale, and also to the public direct. When said products were 
sold, respondents transported, or caused the same to be transported, 
from their respective places of business in the State of New York 
to purchasers thereof located in States of the United States other 
than the State of New York and in the District of Columbia, and 
for several years last past have maintained, and do maintain a con- 
stant current of trade and commerce in said products between and 
among the various States of the United States and in the District 
of Columbia. 

Respondents are now, and for several years last past have been, 
engaged in substantial competition with individuals, firms, partner- 
ships, and corporations engaged in the sale and distribution of like 
and similar products in commerce between and among the various 
States of the United States and in the District of Columbia. Among 
said competitors are many who do not engage in the acts and prac- 
tices hereinafter noticed and who do not, in any manner, misrepre- 
sent their products. 

Respondents, Marlborough Sales Co., Inc., Madison Sales Corpora- 
tion, and Windsor Manufacturing Co., Inc., are stock corporations, 
still in existence as corporations, but have not been actively engaged 
in business since the latter part of 1938. In 1938 respondent, Marl- 
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borough Sales Co., Inc., was succeeded by respondent, Madison Sales. 
Corporation, and subsequently the assets of respondent, Madison 
Sales Corpporation, were sold to the National Gibson Co., a corpora- 
tion, not a respondent herein. 

During all the times mentioned herein, respondent, William Zef- 
fert, has been, de facto, the managing head of each and all of said 
corporate respondents. Respondents, Harry Silverstein and David 
Kamerman, were for a time officers of and financially interested in 
said corporate respondents, Marlborough Sales Co., Inc., Madison 
Sales Corporation, and Windsor Manufacturing Co., Inc. Respond- 
ent, Frances Chorba, was for a time an officer of Marlborough Sales 
Co., Inc., and was also financially interested in Madison Sales Cor- 
poration, but not in Windsor Manufacturing Co., Inc. Neither said 
Frances Chorba, Harry Silverstein, nor David Kamerman were ever 
active in the management of any of the respondent corporations, 
or exercised any control over them at any time while they were con- 
nected with them, being interested only to the extent of investing 
money in or lending money and putting up machinery, crockery, 
and transferring other assets to the said corporate respondents. The 
managerial, controlling, and guiding spirit in all said respondent 
corporations, other than Atlantic Manufacturing Co., was respond- 
ent, William Zeffert. 

The evidence shows that no such corporation as Marlborough Lab- 
oratories, Inc., has existed or had any connection with the matters 
and things hereinafter set forth. 

The allegations against Atlantic Manufacturing Co., a corpora- 
tion; and Henry Braun, Charles Kleinbeck, and Caesar Muzzi, indi- 
vidually and as officers of said Atlantic Manufacturing Co.; Harry 
Silverstein, David Kamerman, and Frances Chorba have not been 
sustained. 

The term “respondents,” when hereinafter used, shall include only 
Marlborough Sales Co., Inc., Madison Sales Corporation, Windsor 
Manufacturing Co., Inc., all corporate respondents, and William 
Zeffert. 

Par. 2. Among the products made by the Windsor Manufacturing 
Co., Inc., which were sold in commerce, as herein set out, first by 
Marlborough Sales Co., Inc., and later by its successor, Madison 
Sales Corporation, were items marked as follows: 


CLAYSELL SHAVING CREAM 
WITH OI oF BAY. Price 75 Cents. 
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PARAMOUNT BRUSHLESS SHAVING 
CREAM 
For a Good, Quick Shave. Price T5¢ 


CLAYSELL SHAVING CREAM 
BRUSHLESS 
Price 50¢ 

These items of merchandise were so designated and price-marked 
on the tubes as well as on the cardboard cartons and containers 
thereof. None of them were ever sold or intended to be sold either 
to jobbers, retailers, or ultimate purchasers at the prices marked on 
them, and are not 50-cent or 75-cent values. As a matter of fact 
these items were sold by respondents to wholesalers at a price not 
exceeding 434 cents each or $7.20 a gross; were sold to the retail 
dealer at a price not exceeding 614 cents each or 75 cents per dozen; 
and were never sold to the ultimate purchaser for more than 10 cents 
each, 

Par. 3. To a substantial extent the public measures the quality 
and retail value of an article of merchandise by its usual selling 
price. When a printed retail selling price appears on an article 
of merchandise, it is generally understood that it indicates the usual 
retail selling price. A comparatively high price conveys an im- 
pression to the public of higher quality. Reputable manufacturers 
price-mark articles of merchandise sold by them to retailers with 
the intention that the suggested prices will be followed, at least 
approximately. 

Par. 4. Among the competitors referred to in paragraph 1 hereof 
is a manufacturer and distributor of a shaving cream known as, and 
sold under the name of, “Palmolive Shave Cream.” This product 
has been on the market for several years in the trade territory in 
which the respondents sell and offer for sale their said shaving creams 
and other drug and cosmetic notions. “Palmolive Shave Cream” 
has long enjoyed a substantial demand on the part of the purchasing 
public and there has been created a goodwill among purchasers and 
users of said shaving cream of substantial value to the manufacturer 
and distributor thereof. 

Among the shaving creams offered for sale and sold by the re- 
spondents as aforesaid is a shaving cream which is marketed and 
branded, and described and referred to, by the respondents, as “Palm 
and Olive Shaving Cream.” The container and package of respond- 
ents’ said shaving cream simulate in color and general appearance the 
container and package of said competitive product, “Palmolive Shave 
Cream.” 
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The use by the respondents of the name “Palm and Olive Shaving 
Cream” and the use of a package and container similar in color and 
general appearance to that of the competitive product tend to confuse 
and mislead purchasers and to cause them to believe that respondents’ 
said product is the competitive product, “Palmolive Shave Cream,” 
and as a result of this mistaken and erroneous belief to purchase 
respondents’ said product as and»for. the competitive product, 
“Palmolive Shave Cream.” 

Par. 5. Among the statements and representations used by the 
respondents in designating, describing, and referring to certain tooth 
pastes, offered for sale and sold by them are the following: 

D. D. S. TOOTH PASTE 


For the Gums. Contains over 51% 
of Milk of Magnesia. 60¢ 


Doctors 

Dentists 

Surgeons 
DENTAL CREAM 

The use of the letters “D. D. S.” and the words “Doctors, Dentists, 
Surgeons” has the capacity and tendency to, and does, lead the pur- 
chasing public mistakenly and erroneously to believe that said tooth 
pastes are compounded from the formula of a member of the dental 
or medical profession or that the same are made and manufactured 
under the direction and supervision of a member of the dental or 
medical profession. 

In truth and in fact, said tooth pastes are not compounded or 
manufactured under the direction or supervision of a member of 
the dental or medical profession, nor are they manufactured under a 
formula prepared by a member of either of said professions. 

‘Par. 6. Some of the shaving creams and tooth pastes made and 
sold by respondents are put up in ordinary-sized tubes and then 
enclosed in much larger cartons. This method of filling misleads 
and deceives purchasers of such products into the belief that they 
are securing a greater quantity of such products than they would 
receive in the ordinary package or container. The packaging of 
products in such a manner is known in the trade as “slack filling,” 
a practice which misleads and deceives the purchasing public and 
is unfair to honest competitors. 

Par. 7. The foregoing acts and practices of respondents have the 
capacity and tendency to divert, and do divert, trade unfairly to the 
~ respondents from their said competitors. In consequence thereof 
injury has been and is now being done by respondents to competition 
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in commerce among and between the various States of the United 
States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein 
found, are all to the prejudice of the public and of respondents’ com- 
petitors, and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of re- 
spondents, Marlborough Sales Co., Inc., a corporation; Madison 
Sales Corporation, a corporation; Windsor Manufacturing Co., Inc., 
a corporation; William Zeffert, individually and as managing head 
of said corporations; and Atlantic Manufacturing Co., a corpora- 
tion; and Henry Braun, Charles Kleinbeck, and Caesar Muzzi, in- 
dividually and as officers of Atlantic Manufacturing Co., testimony 
and other evidence in support of the allegations of said complaint 
and in opposition thereto taken before John L. Hornor and Lewis C. 
Russell, examiners of the Commission, theretofore duly designated 
by it, and upon brief filed herein by counsel for the Commission 
(respondents not having filed brief and oral argument not having 
been requested), and the Commission having made its findings as 
to the facts and its conclusion that said respondents have violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Marlborough Sales Co., Inc., a 
corporation; Madison Sales Corporation, a corporation; Windsor 
Manufacturing Co., Inc., a corporation; and William Zeffert, in- 
dividually and as an officer and directing manager of said corpora- 
tions, and their respective agents, representatives, and employees, 
in connection with the offering for sale, sale, and distribution of 
cosmetics, tooth pastes, and shaving creams, or other toilet articles, 
in commerce between and among the various States of the United 
States and in the District of Columbia, do forthwith cease and desist 
from: 

1. Representing, as the customary or regular retail prices for such 
products, prices which are in fact fictitious and in excess of the 
prices at which said products are regularly and customarily offered 
for sale and sold, and intended to be offered for sale and sold. 
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2. Designating, by marking or otherwise, its products by name or 

phrases simulating the name or phrases by which similar products 
of a competitor are designated, or selling or offering for sale its 
products packed in containers or wrappers simulating the containers 
or wrappers used by a competitor for similar products. 
_ 38. So packaging their products, through the device of slack-filling 
or otherwise, that the ordinary-sized units appear to be of “giant 
size” or that the quantity contained in such package appears to be 
greater than is actually contained therein. 

4. Representing that any of the said products are compounded 
under the supervision of a doctor or dentist or one possessing special 
knowledge of dental hygiene and pharmacology, when such is not 
the case. 

It is further ordered, That respondents shall, within 60 days from 
the date of the service upon them of this order, file with the Com- 
mission a report in writing, setting forth the manner and form in 
which they have complied with the order herein set forth. 

It is further ordered, That as to Marlborough Laboratories, Inc., 
Atlantic Manufacturing Co., and Henry Braun, Charles Kleinbeck, 
Caesar Muzzi, Harry Silverstein, David Kamerman, and Frances 
Chorba. the complaint here be, and the same hereby is, dismissed. 
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ERIE LABORATORIES, INC., ALSO TRADING AS MACK 
PHARMACAL COMPANY, ALLIED PHARMACALCO., ALSO 
TRADING AS ERIE LABORATORIES, INC., AND MELVIN 
ROSE, DAVID.F. BERLAND AND ROSE KOTENBERG 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4382. Complaint, Nov. 20, 1940—Decision, Mar. 21, 1941 


Where two corporations and three individuals, who directed and controlled 
their practices and methods of advertising, engaged in interstate sale 
and distribution of various medicinal preparations, including their “Mrs. 
Bee Femo Caps,” “Femo Caps,’ and “Bee Caps,” and acting in con- 
junction and cooperation with each other in carrying on acts and prac- 
tices below set forth; by advertisements of their said last-named 
preparations disseminated through the mails, newspaper advertisements, 
circulars, and other advertising literature in commerce and otherwise— 

(a) Represented, directly and by implication, that their said preparations con- 
stituted a competent and effective treatment for delayed, unnatural, and 
suppressed menstruation, and were safe and harmless, facts being they were 
not competent and effective treatments for said condition, and were not 
safe and harmless in that they contained certain drugs in quantities 
sufficient to cause serious and irreparable injury to health if used under 
conditions prescribed in said advertisements or under such conditions 
as are customary or usual and, thus used, might result in gastro-in- 
testinal disturbance and excessive congestion and hemorrhage of the 
pelvic organs and, in case of pregnancy, might cause uterine infection 
and blood poisoning or other serious injury; and 

(0) Failed to reveal facts material in the light of the representations con- 
tained in said advertisements, and that use thereof under conditions pre- 
scribed therein or under such conditions as are customary or usual, might 
cause the dangerous conditions noted above; 

With capacity and tendency, through use of such false, misleading, and de- 
ceptive representations, to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that their 
said preparations possessed properties which they did not in fact possess, 
and that they were in all cases safe and harmless, and with result, because 
of such’ mistaken belief, of inducing such public to purchase substantial 
quantities of their said preparations: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr, William L. Taggart for the Commission. 
Mr. A. L. Greenspun, of Cleveland, Ohio, for respondents. 
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_ Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Erie Laboratories, 
Inc., a corporation, also trading as Mack Pharmacal Co.; Allied 
Pharmacal Co., a corporation, also trading as Erie Laboratories, 
Inc.; and Melvin Rose, David F. Berland, and Rose Kotenberg, 
individually, and as officers and directors of Allied Pharmacal Co., 
hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 
ParacrapH 1. Respondent, Erie Laboratories, Inc., is a corporation 
organized and existing under the laws of the State of Ohio, with its 
principal office and principal place of business in Suite 530 Film 
Exchange Building, 2108 Payne Avenue, Cleveland, Ohio. Mack 
Pharmacal Co. is a trade name used by the said Erie Laboratories, 
Inc., in selling its products to retail dealers. Allied Pharmacal Co. 
is a corporation organized and existing under the laws of the State 
of Ohio, with its principal office and principal place of business 
in Suite 530 Film Exchange Building, 2108 Payne Avenue, Cleve- 
land, Ohio. Respondent, Allied Pharmacal Co., also does business 
under the name of Erie Laboratories, Inc. Melvin Rose is an in- 
dividual engaged in business both individually and as vice president, 
treasurer, and a director of the Allied Pharmacal Co., and David F. 
Berland and Rose Kotenberg, individuals, are likewise officers and 
directors of said Allied Pharmacal Co. Said individual respondents 
are also officers and directors of Erie Laboratories, Inc. 
Respondents, Melvin Rose, David F. Berland, and Rose Kotenberg, 
direct and control the practices and methods of advertising of 
respondents Erie Laboratories, Inc., also trading as Mack Pharmacal 
Co., and Allied Pharmacal Co., also trading as Erie Laboratcries, 
Inc. The individual respondents have acted in conjunction and 
cooperation with each other and with the corporate respondents 
in carrying on the acts and practices hereinafter alleged. 
_ Par. 2. Respondents are now and for more than 1 year last past 
have been engaged in the sale and distribution of various medicinal 
preparations. Among the various preparations sold and distributed 
by the respondents are drug preparations advertised and sold 
respectively as “Mrs. Bee Femo Caps,” “Femo Caps,” and “Bee 
Caps.” 
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Respondents cause said preparations, when sold, to be transported 
from their places of business in the State of Ohio to purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in its said 
preparations in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid businesses, 
the respondents have disseminated and are now disseminating, and 
have caused and are now causing the dissemination of false adver- 
tisements concerning their said products by the United States mail 
and by various other means in commerce, as commerce is defined in 
the Federal Trade Commission Act; and respondents have also 
disseminated and are now disseminating, and have caused and 
are now causing the dissemination of, false advertisements concern- 
ing their said products, by various means, for the purpose of induc- 
ing and which are likely to induce, directly or indirectly the purchase 
of said products in commerce, as commerce is defined in the Federal 
Trade Commission Act. Among and typical of the false, misleading, 
and deceptive statements.and representations contained in said false 
advertisements disseminated and caused to be disseminated as here- 
inabove set forth, by the United States mails by advertisements in 
newspapers, and by circulars and other advertising literature, are 
the following: 


MODERN WOMEN! 


Be Safe! Use a guaranteed harmless prescription. Don’t be alarmed or 
disturbed over delayed, unnatural, suppressed periods. A new discovery, Mrs. 
Bee-Femo-Caps, the fast acting safe aid to women. Acts without discomfort 
or inconvenience. Even in obstinate cases. Be safe—ask tTopay for Mrs. 
Bee Femo-Caps. * * * 

Par. 4. Through the use of the foregoing statements and repre- 
sentations and others of similar import not specifically set out 
herein, the respondents represent and have represented, directly 
and by implication, that their preparations designated as “Mrs. Bee 
Femo Caps,” “Femo Caps,” and “Bee Caps” constitute a competent 
and effective treatment for delayed, unnatural and suppressed 
menstruation and that said preparations are safe and harmless. 

Par. 5. The foregoing representations are grossly exaggerated, 
false, and misleading. In truth and in fact, respondents’ prepara- 
tions are not competent and effective treatments for delayed, un- 
natural, and suppressed menstruation. Moreover, said preparations 
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are not safe and harmless in that they contain the drugs ergot, oil 
of savin, aloin, and hellebore, in quantities sufficient to cause serious 
and irreparable injury to health if used under the conditions 
prescribed in said advertisements or under such conditions as are 
customary or usual. 

Such use of said preparations may result in gastrointestinal dis- 
turbances, catharsis, nausea and vomiting, with pelvic congestion, 
congestion of the uterus, leading to excessive uterine hemorrhage, 
and in those cases where said preparations are used to interfere with 
the normal course of pregnancy, such use may result in uterine infec- 
tion with extension to other pelvic and abdominal structures and even 
to the blood stream, causing the condition known as septicemia or 
blood poisoning. 

Such use of said preparations may also produce a severe circula- 
tory condition by the congestion of the blood vessels, and contrac- 
tion of the involuntary muscles, often with poisonous effect upon 
the human system, and tending to cause abortion in some instances, 
and may result in severe toxic conditions such as hemorrhagic 
diarrhea and in some instances producing a gangrenous condition 
of the lower limbs, resulting either in possible loss of limbs or in 
other serious and irreparable injury to health. 

Par. 6. Furthermore, the advertisements disseminated by the 
respondents, constitute false advertisements for the further reason 
that they fail to reveal facts material in the light of the representa- 
tions contained therein and fail to reveal that the use of said prepara- 
tions under the conditions prescribed in said advertisements or under 
such conditions as are customary or usual, may cause gastrointes- 
tinal disturbances and excessive congestion and hemorrhage of the 
pelvic organs, and in case of pregnancy may cause uterine infection 
and blood poisoning. 

Par. 7. The use by the respondents of the aforesaid false, mislead- 
ing, and deceptive statements and representations with respect to 
their said preparations, disseminated as aforesaid, has had, and now 
has, the capacity and tendency to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken be- 
lief that respondents’ preparations possess properties which they do 
not in fact possess, and that said preparations are in all cases safe 
and harmless, when such is not the fact. As a result of such erro- 
neous and mistaken belief the purchasing public has been induced to 
purchase and has purchased substantial quantities of respondents’ 
preparations. 
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Par. 8. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FInpInGs a$ TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 20, 1940, issued, and on 
November 22, 1940, served, its complaint in this proceeding upon the 
respondents, Erie Laboratories, Inc., also trading as Mack Pharmacal 
Co., Allied Pharmacal Co., also trading as Erie Laboratories, Inc., 
and Melvin Rose, David F. Berland, and Rose Kotenberg, charging 
them with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. After the issuance 
and service of said complaint and filing of respondents’ answers, the 
Commission, by order entered herein, granted respondents’ motion 
for permission to withdraw said answers and to substitute therefor 
an answer admitting all the material allegations of fact set forth 
in said complaint, and waiving all intervening procedure and further 
hearing as to said facts, which substitute answer was duly filed in 
the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on said complaint 
and substitute answer, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Erie Laboratories, Inc., is a corpora- 
tion organized and existing under the laws of the State of Ohio, 
with its principal office and principal place of business in Suite 530, 
Film Exchange Building, 2108 Payne Avenue, Cleveland, Ohio. 
Mack Pharmacal Co, is a trade name used by the said Erie Labora- 
tories, Inc., in selling its products to retail dealers. Allied Phar- 
macal Co. is a corporation organized and existing under the laws of 
the State of Ohio, with its principal office and principal place of 
business in Suite 530, Film Exchange Building, 2108 Payne Avenue, 
Cleveland, Ohio. Respondent, Allied Pharmacal Co., also does busi- 
ness under the name of Erie Laboratories, Inc. Melvin Rose is an 
individual engaged in business both individually and as vice presi- 
dent, treasurer, and a director of the Allied Pharmacal Co., and 
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David F. Berland and Rose Kotenberg, individuals, are likewise offi- 
cers and directors of said Allied Pharmacal Co. Said individual 
respondents are also officers and directors of Erie Laboratories, Inc. 

Respondents, Melvin Rose, David F. Berland, and Rose Kotenberg, 
direct and control the practices and methods of advertising of re- 
spondents, Erie Laboratories, Inc., also trading as Mack Pharmacal 
Co., and Allied Pharmacal Co., also trading as Erie Laboratories, Inc. 
The individual respondents have acted in conjunction and coopera- 
tion with each other and with the corporate respondents in carrying 
on the acts and practices hereinafter found. 

Par. 2. Respondents are now and for more than 1 year last past 
have been engaged in the sale and distribution of various medicinal 
preparations. Among the various preparations sold and distributed 
by the respondents are drug preparations advertised and sold respec- 
tively as “Mrs. Bee Femo Caps,” “Femo Caps,” and “Bee Caps.” 

Respondents cause said preparations, when. sold, to be transported 
from their places of business in the State of Ohio to purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in its said prep- 
arations in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid businesses, the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of false advertise- 
ments concerning their said products by the United States mail and 
by various other means in commerce, as commerce is defined in the 
Federal Trade Commission Act; and respondents have also dissemi- 
nated and are now disseminating, and have caused and are now 
causing the dissemination of, false advertisements concerning their 
said products, by various means, for the purpose of inducing and 
which are likely to induce, directly or indirectly, the purchase of 
said products in commerce, as commerce is defined in the Federal 
Trade Commission Act. Among and typical of the false, mislead- 
ing, and deceptive statements and representations contained in said 
false advertisements disseminated and caused to be disseminated as 
hereinabove set forth, by the United States mails, by advertisements 
in newspapers, and by circulars and other advertising literature, 
are the following: 

MODERN WOMEN ! 


Be Safe! Use a guaranteed harmless prescription. Don’t be alarmed or 
Gisturbed over delayed, unnatural, suppressed periods. A new discovery, Mrs. 
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Bee-Femo-Caps, the fast acting safe aid to women. Acts without discomfort or 
inconvenience. Even in obstinate cases. Be safe—ask Topay for Mrs. Bee 
Femo-Caps. * * * 

Par. 4. Through the use of the foregoing statements and repre- 
sentations and others of similar import not specifically set out herein, 
the respondents represent and have represented, directly and by 
implication, that their preparations designated as “Mrs. Bee Femo 
Caps,” “Femo Caps,” and “Bee Caps” constitute a competent and 
effective treatment for delayed, unnatural and suppressed menstrua- 
tion that said preparations are safe and harmless. 

Par. 5. The foregoing representations are grossly exaggerated, 
false and misleading. In truth and in fact, respondents’ prepara- 
tions are not competent and effective treatments for delayed, un- 
natural and suppressed menstruation. Moreover, said preparations 
are not safe and harmless in that they contain the drugs ergot, oil 
of savin, aloin, and hellebore, in quantities sufficient to cause serious 
and irreparable injury to health if used under the conditions pre- 
scribed in said advertisements or under such conditions as are 
customary or usual. 

Such use of said preparations may result in gastrointestinal dis- 
turbances, catharsis, nausea and vomiting, with pelvic congestion, 
congestion of the uterus, leading to excessive uterine hemorrhage, 
and in those cases where said preparations are used to interfere 
with the normal course of pregnancy, such use may result in uterine 
infection with extension to other pelvic and abdominal structures 
and even to the blood stream, causing the condition known as 
septicemia or blood poisoning. 

Such use of said preparations may also produce a severe circula- 
tory condition by the congestion of the blood vessels, and contraction 
of the involuntary muscles, often with poisonous effect upon the 
human system, and tending to cause abortion in some instances, and 
may result in severe toxic conditions such as hemorrhagic diarrhea 
and in some instances producing a gangrenous condition of the lower 
limbs, resulting either in possible loss of limbs or in other serious 
and irreparable injury to health. 

Par. 6. The advertisements disseminated by the respondents con- 
stitute false advertisements for the further reason that they fail to 
reveal facts material in the light of the representations contained 
therein and fail to reveal that the use of said preparations under the 
conditions prescribed in said advertisements, or under such condi- 
tions as are customary or usual, may cause gastrointestinal disturb- 
ances and excessive congestion and hemorrhage of the pelvic organs, 
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and in case of pregnancy may cause uterine infection and blood 
poisoning. 

Par. 7. The use by the respondents of the aforesaid false, mislead- 
mg, and deceptive statements and representations with respect to 
their said preparations, disseminated as aforesaid, has had, and now 
has, the capacity and tendency to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that respondents’ preparations possess properties which they 
do not m fact possess, and that said preparations are in all cases 
safe and harmless, when such is not the fact. A a result of such 
erroneous and mistaken belief the purchasing public has been induced 
to purchase and has purchased substantial quantities of respondents’ 
preparations. 


CONCLUSION 


.. The aforesaid acts and practices of the respondents as herein 
found are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondents, in which answer respondents admit all the material alle- 
gations of fact set forth in said complaint and state that they waive 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, Erie Laboratories, Inc., also 
trading as Mack Pharmacal Co.; Allied Pharmacal Co., a corpora- 
tion, also trading as Erie Laboratories, Inc., and Melvin Rose, David 
¥. Berland, and Rose Kotenberg, individually and as officers and 
directors of Allied Pharmacal Co., their representatives, agents, and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, or distribution of their medici- 
nal preparation known as “Mrs. Bee Femo Caps,” and as “Femo 
Caps,” and “Bee Caps,” or any preparation of substantially similar 
composition or possessing substantially similar properties, whether 
sold under the same names or under any other name, do forthwith 
cease and desist from, directly or indirectly: 
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1. Disseminating or causing to be disseminated any advertise- 
ment (a) by means of the United States mails, or (b) by any means 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, which advertisement represents, directly or through infer- 
ence, that said preparation constitutes a competent or effective treat- 
ment for delayed, unnatural or suppressed menstruation; that said 
preparation is safe or harmless, or which advertisement fails to reveal 
that the use of said preparation may cause gastrointestinal disturb- 
ances and excessive congestion and hemorrhage of the pelvic organs 
and in the case of pregnancy may cause uterine infection and blood 
poisoning. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to in- 
duce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of said prep- 
aration, which advertisement contains any of the representations 
prohibited in paragraph 1 hereof, or which fails to reveal that the use 
of said preparation may cause gastrointestinal disturbances and ex- 
cessive congestion and hemorrhage of the pelvic organs, and in the 
case of pregnancy may cause uterine infection and blood poisoning. 

Tt is further ordered, That the respondents shall, within 10 days 
after service upon them of this order, file with the Commission an 
interim report in writing, stating whether they intend to comply with 
this order and, if so, the manner and form in which they intend to 
comply, and that within 60 days after service upon them of this order, 
said respondents shall file with the Commission a report in writing, 
setting forth in detail the manner and form in which they have 
complied with this order. 
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TRUDEAU CANDIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4376. Complaint, Nov. 14, 1940—Decision, Mar. 22, 1941 


Where a corporation engaged in manufacture of candy and in interstate sale 

; and distribution of various assortments thereof which were so packed and 
assembled as to involve use of games of chance, gift enterprises, or lottery 
schemes when sold and distributed to consumers thereof, and included, as 
typical, 60 bars of candy, with push card for use in sale and distribution 
thereof under a plan by which purchuser paid 1, 2, 3, 4, or 5 cents for bar, 
in accordance with number selected by chance from disks thereon— 

Sold such assortments, together with said push cards, to wholesalers, jobbers 
and retailers by whom, as direct and indirect purchasers, they were exposed 
and sold to purchasing public in accordance with sales plan aforesaid, 
and thereby supplied to and placed in the hands of others means of con- 
ducting lotteries in the sale of its products in accordance with plan in- 
volving game of chance to procure bars of candy at prices much less than 
normal retail price thereof, contrary to an established public policy of 
the United States Government and in violation of criminal laws, and in 
competition with many who, unwilling to use said or any method involving 
game of chance or any other method contrary to public policy, refrain 
therefrom ; 

‘With the result that many persons were attracted by said sales plan or method 
and by element of chance involved therein, and were thereby induced to buy 
and sell its said candy in preference to that of competitors aforesaid who 
do not use same or equivalent methods, and with tendency and capacity 
to unfairly divert trade in commerce to it from its said competitors: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Before Ur. W. W. Sheppard, trial examiner. 
Mr. L. P. Allen, Jr., for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Trudeau Candies, 
Inc., a corporation, hereinafter referred to as respondent, has vio- 
lated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the interest 
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of the public, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrapu 1. Respondent Trudeau Candies, Inc., is a corporation 
organized and existing under the laws of the State of Minnesota, 
with its principal office and place of business located at 287 East 
Sixth Street, St. Paul, Minn. Respondent is now, and for more 
than 1 year last past has been, engaged in the manufacture and in 
the sale and distribution of candy to wholesale dealers, jobbers, and 
retail dealers. Respondent causes and has caused said products, 
when sold, to be transported from its place of business in the city 
of St. Paul, Minn., to purchasers thereof at their respective points 
of location in the various States of the United States and in the Dis- 
trict of Columbia. There is now, and for more than 1 year last 
past has been, a course of trade by respondent in candy in commerce 
between and among the various States of the United States and in 
the District of Columbia. In the course and conduct of its said 
business, respondent is and has been in competition with other cor- 
porations and with partnerships and individuals engaged in the 
sale and distribution of candy in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduet of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale deal- 
ers, jobbers and retail dealers certain assortments of candy so packed 
and assembled as to involve the use of games of chance, gift enter- 
prises, or lottery schemes when sold and distributed to the consumers 
thereof. One of said assortments is hereinafter described for the 
purpose of showing the method used by respondent, and is as follows: 

This assortment is composed of 60 bars of candy of uniform size 
and shape, together with a device commonly called a push card. 
The said push card has 60 partially perforated disks, on the face 
of which is printed the word “Push.” Concealed within the said 
disks are numbers ranging from 1 to 5, inclusive. When the disks 
are pushed or separated from the card a number is disclosed. Pur- 
chasers punching numbers 1, 2, 3, 4, and 5 pay 1, 2, 8, 4, and 5 cents, 
respectively. The numbers are effectively concealed from purchas- 
ers and prospective purchasers until the disks are pushed or sepa- 
rated from the card. The prices of said bars of candy are thus 
determined wholly by lot or chance. 

The respondent furnishes, and has furnished, various push cards 
for use in the sale and distribution of its candy by means of a game 
of chance, gift enterprise, or lottery scheme. Such cards are simi- 
lar to the one herein described and vary only in detail. 
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Par. 3. Retail dealers who directly or indirectly purchase respond- 
ent’s said candy, expose and sell the same to the purchasing public 
in accordance with the sales plan aforesaid. Respondent thus sup- 
plies to and places in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales plan 
hereinabove set forth. The use by respondent of said sales plan 
or method in the sale of its candy and the sale of said candy by and 
through the use thereof and by the aid of said sales plan or method 
is a practice of a sort which is contrary to an established public 
policy of the Government of the United States and in violation of 
the criminal laws. : 

Par. 4. The sale of candy to the purchasing public by the method 
or plan hereinabove set forth involves a game of chance or the sale 
of a chance to procure bars of candy at prices much less than the normal 
retail price thereof. Many persons, firms, and corporations who 
sell and distribute candy in competition with respondent, as above 
alleged, are unwilling to adopt and use said method or any method 
involving a game of chance or the sale of a chance to win something 
by chance or any other method contrary to public policy and such 
competitors refrain therefrom. Many persons are attracted by said 
sales plan or method employed by respondent in the sale and dis- 
tribution of its candy and in the element of chance involved therein 
and are thereby induced to buy and sell respondent’s candy in pref- 
erence to candy of said competitors of respondent who do not use 
the same or equivalent methods. The use of said method by respond- 
ent because of said game of chance has a tendency and capacity to, 
and does, unfairly divert trade in commerce between and among 
the various States of the United States and in the District of Colum- 
bia to respondent from its said competitors who do not use the same 
or equivalent methods, and as a result thereof substantial injury 
is being and has been done by respondent to competition in com- 
merce between and among the various States of the United States. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 14, 1940, issued and 
thereafter served its complaint in this proceeding upon respondent, 
Trudeau Candies, Inc., charging it with the use of unfair methods of 
competition in commerce and unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. On March 10, 
1941, the respondent filed its answer, in which answer it admitted all 
the material allegations of fact set forth in said complaint and waived 
all intervening procedure and further hearing as to said facts. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint and answer thereto, and the 
Commission,-having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclu- 
sion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPu 1. Respondent Trudeau Candies, Inc., is a corporation 
organized and existing under the laws of the State of Minnesota, 
with its principal office and place of business located at 287 East 
Sixth Street, St. Paul, Minn. Respondent is now, and for more than 
1 year last past has been, engaged in the manufacture and in the sale 
and distribution of candy to wholesale dealers, jobbers, and retail 
dealers. Respondent causes and has caused said products, when sold, 
to be transported from its place of business in the city of St. Paul, 
Minn., to purchasers thereof at their respective points of location in 
the various States of the United States and in the District of Colum- 
bia. There is now, and for more than 1 year last past has been, a 
course of trade by respondent in candy in commerce between and 
among the various States of the United States and in the District 
of Columbia. In the course and conduct of its said business, re- 
spondent is and has been in competition with other corporations and 
with partnerships and individuals engaged in the sale and distribu- 
tion of candy in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale 
dealers, jobbers, and retail dealers certain assortments of candy so 
packed and assembled as to involve the use of games of chance, gift 
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enterprises, or lottery schemes when sold and distributed to the con- 
sumers thereof. One of said assortments is hereinafter described for 
the purpose of showing the method used by respondent, and is as 
follows: 

This assortment is composed of 60 bars of candy of uniform size 
and shape, together with a device comnionly called a push card. The 
said push card has 60 partially perforated disks, on the face of 
which is printed the word “Push”. Concealed within the said disks 
are numbers ranging from 1 to 5, inclusive. When the disks are 
pushed or separated from the card a number is disclosed. Purchasers 
punching numbers 1, 2, 3, 4, and 5 pay 1, 2, 3, 4, and 5 cents, respec- 
tively. The numbers are effectively concealed from purchasers and 
prospective purchasers until the disks are pushed or separated from 
the card. The prices of said bars of candy are thus determined 
wholly by lot or chance. 

The respondent furnishes, and has furnished, various push cards 
for use in the sale and distribution of its candy by means of a game 
of chance, gift enterprise, or lottery scheme. Such cards are similar 
to the one herein described and vary only in detail. 

Par. 3. Retail dealers who directly or indirectly purchase respond- 
ent’s said candy, expose and sell the same to the purchasing public 
in accordance with the sales plan aforesaid. Respondent thus sup- 
plies to and places in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales plan 
hereinabove set forth. The use by respondent of said sales plan or 
method in the sale of its candy and the sale of said candy by and 
through the use thereof and by the aid of said sales plan or method 
is a practice of a sort which is contrary to an established public 
policy of the Government of the United States and in violation of 
the criminal laws. 

Par. 4. The sale of candy te the purchasing public by the method 
or plan hereinabove set. forth involves a game of chance or the sale 
of a chance to procure bars of candy at prices much less than the 
normal retail price thereof. Many persons, firms, and corporations 
who sell. and distribute candy in competition with respondent, as 
above found, are unwilling to adopt and use said method or any 
method involving a game of chance or the sale of a chance to win 
something by chance or any other method contrary to public policy 
and such competitors refrain therefrom. Many persons are attracted 
by said sales plan or method employed by respondent in the sale and 
distribution of its candy and in the element of chance involved therein 
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and are thereby induced to buy and sell respondent’s candy in pref- 
erence to candy of said competitors of respondent who do not use 
the same or equivalent methods. The use of said method by re- 
spondent because of said game of chance has a tendency and capacity 
to, and does, unfairly divert trade in commerce between and among 
the various States of the United States and in the District of Colum- 
bia to respondent from its said competitors who do not use the same 
or equivalent methods. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material al- 
legations of fact set forth in said complaint and states that it waives 
all intervening procedure and further hearing as to said facts and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Trudeau Candies, Inc., a corpo- 
ration, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of candy or any other merchandise in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others candy or any 
other merchandise together with push or pull cards, punchboards or 
other lottery devices, which said push or pull cards, punchboards or 
other lottery devices are to be used, or may be used, in selling or 
distributing such candy or other merchandise to the public. 

2. Supplying to or placing in the hands of others push or pull 
cards, punchboards or other lottery devices either with assortments 
of candy or other merchandise or separately, which said push or 
pull cards, punchboards or other lottery devices are to be used, or 
may be used, in selling or distributing such candy or other merchan- 
dise to the public. 
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3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

[tis further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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CLARO LABORATORIES, INC., AND JOSEPH FERDINAND 
CLARO PRZYBYSZ, ALSO KNOWN AS JOSEPH FERDI- 
NAND CLARO, AND FRANCES PRZYBYSZ 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3663. Complaint, Dec. 14, 1938—Decision, Mar. 25, 1941 


Where a corporation and two individuals, who owned, operated, and controlled 
same, engaged in manufacture of their “Claro Hair Remover” liquid 
preparation and in competitive interstate sale and distribution thereof— 

Represented, directly and by implication, that their said product would per- 
manently remove superfluous hair, and that it was safe and non-irritating, 
through such statements, in publications of general circulation and on 
counter display cards distributed chiefly to beauty shops, as “Ladies! 
A New Discovery! Positively banishes unsightly hair on face or body in 
three or four minutes. * * * nonirritating * * *,” ete, and “Ban- 
ishes Unsightly Hair Claro Liquid Depilatory New—Smart—Safe ;” 

Facts being said product, by virtue of barium sulphide and potassium hydrox- 
ide content, would dissolve that part of hair above the skin with which it 
came in contact, but would not affect roots thereof nor retard growth or 
permanently remove superfluous hair, and instead of being safe or non- 
irritating, would irritate the skin and was likely to cause severe derma- 
titis and chemical burns; 

With effect of misleading and deceiving substantial portion of purchasing 
public into erroneous and mistaken belief that such false advertisements 
were true, and of thereby inducing it to purchase their said preparation, 
whereby trade was diverted unfairly to them from competitors who truth- 
fully advertised their respective preparations and effectiveness thereof: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and con- 
stituted unfair methods of competition in commerce and unfair and de: 
ceptive acts and practices therein. 


Before Mr. Edward EF. Reardon, trial examiner. 
Mr. John M. Russell for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Claro Laboratories, 
Inc., a corporation, and Joseph Ferdinand Claro Przybysz, also 
known as Joseph Ferdinand Claro, and Frances Przybysz, indi- 
viduals, hereinafter referred to as respondents, have violated the 
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provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect. as 
follows: 

ParacrapH 1. Claro Laboratories, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Indiana, and respondents Joseph Ferdinand Claro Praybysz, 
also known as Joseph Ferdinand Claro, and Frances Przybysz, in- 
dividuals, are president and secretary, respectively, thereof. The 
individual respondents have dominant control of the advertising 
policies and business activities of said corporate respondent, and all 
of said respondents have cooperated each with the other and have 
acted in concert in doing the acts and things alleged hereinafter. 
Respondents’ office and principal place.of business is located at 530 
West Indiana Avenue, South Bend, Ind. 

Par. 2. Respondents now are, and for more than 1 year last past 
have been, engaged in the manufacture, sale, and distribution of a 
certain preparation in liquid form for the removal of surplus hair 
known as Claro Hair Remover. Respondents cause said product, 
when sold, to be transported from their place of business in the State 
of Indiana to purchasers thereof located in other states of the United 
States and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said product in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of their said business, respond- 
ents are now, and at all times herein referred to have been, in sub- 
stantial competition with other corporations and individuals and 
with partnerships and firms likewise engaged in the sale and dis- 
tribution in said commerce of similar preparations for the removal of 
surplus hair. There are among respondents’ competitors many who 
sell and distribute to the purchasing public like depilatory prepara- 
tions who in no way misrepresent the nature or properties of the 
respective products sold and distributed by them and their effective- 
ness when used. 

Par. 4. In the course and conduct of said business and for the 
purpose of inducing the purchase of said Claro Hair Remover by 
members of the purchasing public, respondents have caused adver- 
tisements to be inserted in magazines and other periodicals in general 
circulation throughout the United States and have had printed labels, 
display cards, and other literature with statements therein concerning 
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the nature and properties of their said product and its effectiveness 
when used, in or on all of which the name of said corporate respond- 
ent has been prominently and conspicuously displayed. This printed 
literature, together with bottles of said product with said labels 
thereon, respondents have sent to beauty parlors, drug stores, and 
other places located in many of said states. Among and typical 
of the statements made in the aforesaid printed literature, display 
cards, and other advertisements, are the following: 

Positively banishes unsightly hair on face, arms and legs in a few moments 
* * * Jt ig mild, pleasant * * * Liqgum called “ctaro” * * * Ask 
for it in beauty shops and drug stores. * * * we guarantee to please you 
* * * Claro Laboratories. 


BANISHES UNSIGHTLY HAIR 
CLARO 
LIQUID DEPILATORY 


cLaro i*, * .*, The Perfect HAIR REMOVER * * * Safe * * * Non- 
Irritating. 

Par. 5. All of said statements in paragraph 4 hereof, together 
with similar statements appearing in respondents’ printed literature, 
display cards, and other advertisements, purport to be descriptive 
of respondents’ product and of its effectiveness when used. In all 
of their said printed literature, display cards, and other advertise- 
ments, respondents directly or by inference, through the statements 
or representations herein set out and other statements of similar 
import and effect, represent that their said product will permanently 
remove superfluous hair from the human body; that their said prod- 
uct is safe and non-irritating; and that they guarantee their said 
claims therefor. 

Par. 6. The statements and representations made by the respond- 
ents with respect to the nature, properties and effect of said product, 
when used, are grossly exaggerated, false, and misleading. In truth 
and in fact, said Claro Hair Remover, when used, will not permanently 
remove hair from the human body. It is not safe and non-irritating 
to all persons. Respondents do not guarantee any of the claims they 
make concerning their said product. 

Par. 7. The true facts are that said product will not permanently 
remove any hair, but will only remove or destroy existent hair. It 
will cause the hair thereafter growing out to be more coarse and 
some authorities state it will cause more hair to grow out. Any 
chemical depilatory containing a sulphite in sufficient quantity to 
dissolve and burn hair as does Claro Hair Remover will also irritate 
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or burn some delicate skins, since both hair and skin are made of 
practically the same chemical components. 

Par. 8. Each and all of the false and misleading representations 
and implications made by the respondents in describing their said 
product and its effectiveness when used, as hereinabove set out, have 
had and have a tendency and capacity to and do mislead and deceive 
a substantial portion of the purchasing public into the erroneous 
belief that all of said representations and implications are true. As 
a direct result of this erroneous and mistaken belief, a number of the 
consuming public have purchased a substantial volume of respond- 
ents’ product, with the result that trade in said commerce has been di- 
verted unfairly to respondents from competitors likewise engaged in 
the business of selling and distributing similar depilatory products, or 
other products designed and sold for use in removing surplus hair 
in said commerce, who truthfully advertise their respective products 
and the effectiveness thereof when used. As a result thereof, injury 
has been done and is now being done by respondents to competitors 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 9. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice of the public and of respond- 
ents’ competitors and constitute unfair methods of competition and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FInpINGs As To THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 14, A. D., 1938, issued 
and subsequently served its complaint in this proceeding upon the 
respondents, Claro Laboratories, Inc., a corporation, and Joseph 
Ferdinand Claro Przybysz, also known as Joseph Ferdinand Claro, 
Frances Przybysz, individuals, charging them with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents’ 
answer thereto, testumony and other evidence in support of the allega- 
tions of said complaint were introduced by John M. Russell, attorney 
for the Commission, before Edward E. Reardon, an examiner of the 
Commission theretofore duly designated by it (no evidence having 
been offered by the respondents), and said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing be- 
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fore the Commission on said complaint, the answer thereto, testimony 
and other evidence (no brief having been filed on behalf of the re- 
spondents and oral argument not having been requested), and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Claro Laboratories, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Indiana, with its principal place of business located at 530 
West Indiana Avenue, South Bend, Ind. The respondents Joseph 
Ferdinand Claro Przybysz, also known as Joseph Ferdinand Claro, 
and Frances Przybysz are individuals and own, operate, and control 
the corporate respondent Claro Laboratories, Inc. 

Par 2. Respondents now are, and for more than 1 year last past 
have been, engaged in the manufacture, sale, and distribution of a 
certain preparation in liquid form for the removal of surplus hair 
known as Claro Hair Remover. Respondents cause said prepara- 
tion, when sold, to be transported’ from their place of business in 
the State of Indiana to purchasers thereof located in various other 
States of the United States and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said preparation in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of their said business, respond~ 
ents are now, and at all times mentioned herein have been, in sub- 
stantial competition with other corporations and individuals and 
with partnerships and firms engaged in the sale and distribution 
in commerce among and between the various States of the United 
States and in the District of Columbia of preparations for the re- 
moval of surplus hair. There are among such competitors of the 
respondents many who sell and distribute to the purchasing public 
depilatory preparations who in no way misrepresent the nature or 
properties of the respective preparations sold and distributed by 
them and their effectiveness when used. 

Par. 4. The Commission finds that in the course and conduct of 
their business and for the purpose of inducing the purchase of their 
said preparation, the respondents have caused various statements and 
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representations relative to said preparation to be inserted in adver- 
tisements in publications having a general circulation in the various 
States of the United States. Among and typical of such statements 
and representations appearing in such advertisements is the 
following: 

LADIES! A NEW DISCOVERY ! 


Positively banishes unsightly hair on face or body in three or four minutes. 
Easily applied. Its mild, pleasant, fragrant and nonirritating Liqgump called 
“CLARO”—a Marvelous product. Leaves skin sweet and clean, satin-smooth, 
perfectly lovely to touch. Costs only 50¢. Ask for it in beauty shops and drug 
stores. Or mail 50¢ in coin direct and receive our DeLuxe package postpaid, 
or send no money; pay postman a few cents postage on arrival. 


CLARO LABORATORIES, DEPT. 51, 
SOUTH BEND, IND. 

In addition to advertisements appearing in various publications, 
the respondents have also distributed counter display cards to pur- 
chasers of their preparation located in various States of the United 
States, consisting chiefly of beauty shops. Such display cards con- 
tain the following representation : 

Banishes Unsightly Hair 
CLARO 
Liquid Depilatory 
New—Smart—Safe 

Par. 5. The Commission finds that through the use of the state- 
ments hereinabove set forth, and others similar thereto not specifi- 
cally set out herein, the respondents represent, directly and by implhi- 
cation, that their preparation, Claro Hair Remover, will permanently 
remove superfluous hair from the human body and that said prep- 
aration is safe and non-irritating. 

Par. 6. The Commission further finds that the foregoing state- 
ments and representations made by the respondents with respect 
to the nature, properties, and effect of said preparation are grossly 
exaggerated, false and misleading. Respondents’ preparation, Claro 
Hair Remover, is composed of the following ingredients: potassium 
hydroxide, approximately 1 percent; barium sulphide, 4 percent; 
strantium sulphide, trace; safrol; and water, approximately 94 per- 
cent. By reason of the existence of barium sulphide and potassium 
hydroxide in respondents’ preparation, this preparation will dissolve 
that portion of the hair above the skin with which it comes in 
contact but will not affect the roots of the hair or retard the growth 
of hair and will not permanently remove superfluous hair from the 
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human body. Respondents’ preparation is not safe or non-irritating 
for the reason that under the conditions of use said preparation will 
irritate the skin and is likely to cause severe dermatitis and chemical 
burns. 

Par. 7. The Commission further finds that the use by the respond- 
ents of the foregoing false, deceptive, and misleading statements and 
representations has had, and now has, the capacity and tendency to, 
and does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such false state- 
ments, representations, and advertisements are true, and induces a 
portion of the purchasing public, because of such erroneous and mis- 
taken belief, to purchase respondents’ preparation. As a direct re- 
sult, trade has been diverted unfairly to the respondents from com- 
petitors engaged in the sale and distribution of depilatory prepara- 
tions in commerce among and between the various States of the 
United States who truthfully advertise their respective preparations 
and the effectiveness thereof when used. 


' 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein 
found are all to the prejudice and injury of the public and of re- 
spondents’ competitors, and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ents, testimony and other evidence taken before Edward EK. Reardon, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of the said complaint, and brief in support 
of the complaint filed herein, and the Commission having made its 
findings as to the facts and its conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Claro Laboratories, Inc., a cor- 
poration, and its officers, and Joseph Ferdinand Claro Praybysz, also 
known as Joseph Ferdinand Claro, Frances Przybysz, individuals, and 
their respective representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of their preparation now known as Claro 
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Hair Remover, or any other preparation composed of substantially 
similar ingredients or possessing substantially similar properties, 
whether sold under the same name or under any other name in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

Representing, directly or by implication, that respondent’s prepa- 
ration constitutes a safe or nonirritating means of removal of super- 
fluous hair from the human body, or that it will permanently remove 
such hair or retard its growth. 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they have 
complied with this order. 


822605"™—41— von, 32-——67 
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ELECTRICAL LABORATORIES COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3707. Complaint, Feb. 13, 1989—Decision, Mar. 25, 1941 


Where a corporation engaged in manufacture of aerial eliminators, antennae, and 
other electrical and mechanical devices and parts for radio receiving sets, 
and in competitive interstate sale and distribution thereof— 

Made such statements and representations, in advertisements in newspapers, 
periodicals, and pamphlets circulated throughout the United States, of a 
device labeled and referred to by it as “Walco Aerial Eliminator” and 
“Dynamic Antenna,” as “Throw Away Your Aerial! Amazing $1 device does 
away with it Entirely! Special Tuning Feature Improves Selectivity, 
Tone. * * * Gives volume and distance equal to outdoor aerial with 
far Better Selectivity. * * * Ends all dangers of lightning, storms, short 
circuits. No more clicks and noise from wind and rain” ; 

Facts being such device did not improve selectivity and tone of radio sets, or 
under all circumstances give volume and distance equal to outdoor aerials, 
did not give better selectivity, dependent in fact, upon design, quality, and 
other factors, and did not end all dangers of lightning, sturms and short cir- 
cuits, but only to extent that such dangers might be due to maintenance of 
outdoor aerial, and, further, did not eliminate clicks and noises from wind 
and rain, except as they might be due to physical movement of outside 
aerial resulting from wind, rain or other atmospheric disturbances; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that all of said representations were true, 
and result that numerous members of consuming public purchased a sub- 
stantial volume of its said products, and trade was unfairly diverted to it from 
competitors selling and distributing similar devices; to their injury: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Before Mr. John P. Bramhall, trial examiner. 
Mr. Carrel F,. Rhodes and Mr. R. A. McOuat for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Electrical Labora- 
tories Company, Inc., a corporation, hereinafter referred to as re- 
spondent, has violated the provisions of said act, and it appearing 
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to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
_ charges in that respect as follows: 

Paracrary 1. Respondent, Electrical Laboratories Co., Inc., is a 
corporation, organized, existing, and doing business under and by 
virtue of the laws of the State of New York, with its offices and princi- 
pal place of business located at 49 East Twenty-first Street, New York, 
N. Y. Said respondent is now, and for more than 1 year last past 
has been, engaged in the sale and distribution of radio receiving 
sets, antennae, aerial eliminators, and other electrical and mechanical 
devices and parts for radio receiving sets and similar products and 
in the distribution thereof. Respondent causes said products, when 
sold, to be transported from its principal place of business in New 
York City to purchasers thereof located in the several States of the 
United States other than the State of origin and in the District of 
Columbia. 

Respondent maintains, and at all times herein mentioned has 
maintained, a constant course of trade in said products so sold and 
distributed by it in commerce between and among the various States 
of the United States and in the District of Columbia. 

In the course and conduct of its said business, respondent is and 
has been in active and substantial competition with corporations, 
partnerships, and individuals likewise engaged in the sale and dis- 
tribution of radio receiving sets, antennae and other electrical and 
mechanical devices and parts for radio receiving sets and like 
products. 

Par. 2. In the course and conduct of its said business, respondent, 
for the purpose of inducing the purchase of its said radio receiving 
sets, antennae, aerial eliminators, and other electrical and mechanical 
devices and parts for radio receiving sets, has published and circu- 
lated among prospective customers throughout the United States 
and in the District of Columbia, by mail, newspapers and magazines, 
pamphlets, circulars, letters and other literature, advertisements con- 
taining false and misleading statements and representations. Among 
such false and misleading statements and representations is a pic- 
torial representation of an electrical and mechanical device labeled 
“Dynamic Antenna,” together with the following statements and 
_ representations: 

‘4 Throw Away Your Aerial! 

Amazing $1 Device Does Away With It Entmety! Special Tuning Feature 

Improves Selectivity, Tone. 
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Simply hook Walco Aerial Eliminator on back of radio—forget yards and 
yards of aerial trouble! Size only 3x5 inches. Eliminates ugly wires all over 
room, on roof, or hanging out window. Gives volume and distance equal to 
outdoor aerial with far BretTeR SELECTIVITY. 


No More Nuisance or Danger 


Easy to connect Walco Aerial Eliminator, in 2 minutes without tools! 
Ends all dangers of lightning, storms, short circuits. No more clicks and 
noise from wind and rain. NOW you can hook up radio in any room. No 


wires show. 
Send No Money 


Try it 5 Days at Our Risk! 

Merely mail the coupon. No money necessary now. When delivered pay 
postman $1, plus few cents postage. If not delighted, return it in 5 days— 
your $1 refunded at once. : 

ELECTRICAL LABORATCRIES Co., Dept. 2212, 49 Hast 21st St., New York City. 


The aforesaid statements and representations, together with other 
statements and representations not herein set out, serve as repre- 
sentations on the part of the respondent that the “Walco Aerial 
Eliminator” and the “Dynamic Antenna” improve selectivity and 
tone, remove electrical disturbances, give volume and distance equal 
to outdoor aerial with better selectivity and remove all nuisance and 
danger of lightning, storms, and short circuits, and that respondent 
owns, operates, or controls a laboratory or factory where said products 
are designed, made, or tested. A substantial part of the public are 
of the belief that an advantage is to be obtained by purchasing 
directly from the manufacturer or designer without the intervention 
of a middleman. 

Par. 3. In truth and in fact, respondent does not own, maintain, 
operate, or control a laboratory or factory in which any of its said 
products are designed, manufactured or tested. Respondent’s said 
“Walco Aerial Eliminator” and “Dynamic Antenna” do not improve 
selectivity and tone, remove electrical disturbances, give volume and. 
distance equal to outdoor aerial with better selectivity, or remove all 
nuisance and danger of lightning, storms and short circuits. 

Par. 4, There are among respondent’s competitors many who sell 
and distribute radio receiving sets, aerials, antennae, and other elec- 
trical and mechanical devices for radio receiving sets, who do not in 
any manner misrepresent their products and who do not represent 
that they design, manufacture or test the products sold and distributed _ 
by them, when such is not a fact. | 

Par. 5. Each and all of the false and misleading statements and 
representations made by the respondent, as hereinabove set-out, have 
had and now have the capacity and tendency to, and do, mislead 
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and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that all of said representations are 
true. As a result of this erroneous and mistaken belief, a number 
of the consuming public have purchased a substantial volume of 
respondent’s said products with the result that trade has been di- 
verted unfairly to respondent from competitors engaged in the 
business of selling and distributing radio receiving sets, devices for 
radio receiving sets and like products, who do not. misrepresent the 
source, quality, nature and capacity of their said products. As a 
result thereof, injury has been done, and is now being done, by 
respondent to its competitors in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 6. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice of the public and of respond- 
~ent’s competitors and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpincs as To THe Facrs, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 18, 1939, issued and 
subsequently served its complaint in this proceeding upon respond- - 
ent, Electrical Laboratories Company, Inc., a corporation, charg- 
ing it with the use of unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce in violation 
of the provisions of said Act. Testimony and other evidence in 
support of the allegations of said complaint were introduced , by 
Carrel F. Rhodes and R. A. McOuat, attorneys for the Commission, 
before an examiner of the Commission theretofore duly designated 
by it, and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter this proceed- 
ing came on for final hearing before the Commission on the com- 
plaint, testimony and other evidence, and brief in support of the 
complaint (respondent not having filed answer or brief and oral 
argument not having been requested), and the Commission, having 
duly considered the matter and now being fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 
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Paracrary 1. The respondent, Electrical Laboratories Co., Inc., 
is a corporation organized and existing under and by virtue of the 
laws of the State of New York, with its principal place of business 
and offices at 49 East Twenty-first Street, New York, N. Y. Said 
respondent was at all times mentioned in the complaint engaged in 
the manufacture, sale, and distribution of aerial eliminators, antennae, 
and other electrical and mechanical devices and parts for radio 
receiving sets. 

Par. 2. Respondent caused said products, when sold, to be trans- 
ported from its principal place of business in New York, N. Y., to 
purchasers located in the several States of the United States and in 
the District of Columbia, and maintained at all times herein mentioned 
a constant course of trade and commerce in said products sold and 
distributed by it between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business respondent, for 
the purpose of inducing the purchase of its aerial eliminators, antennae, 
and other electrical and mechanical devices and parts for radio receiv- 
ing sets, advertises said devices in newspapers, magazines, and 
pamphlets circulated among prospective customers throughout the 

‘United States. Such advertisements contain various statements and 
representations with respect to a device labeled and referred to in said 
advertisements as “Walco Aerial Eliminator” and as “Dynamic An- 
tenna,” such as: 


THROW AWAY YOUR AERIAL! 


Amazing $1 device does away with it enTrRELY! Special Tuning Feature Im- 
proves Selectivity, Tone. * * * Gives volume and distance equal to outdoor 
aerial with far BETTER SELECTIVITY. * * * Ends all dangers of lightning, 
storms, short circuits. No more clicks and noise from wind and rain. 

Par. 4. In truth and in fact respondent’s said “Walco Aerial Elim- 
inator” or “Dynamic Antenna” does not improve the selectivity and 
tone of radio receiving sets and does not under all conditions give 
volume and distance equal to outdoor aerials, with better selectivity. 
Selectivity of receiving sets is dependent upon the design of the re- 
ceiver, quality of materials, excellence of workmanship, and other 
factors, and is not improved by the use of respondent’s device in leu 
of an outdoor aerial. Said “Walco Aerial Eliminator” or “Dynamic 
Antenna” does not end all dangers of lightning, storms, and short - 
circuits, but only to the extent that these dangers may be due to the 
maintenance of an outside aerial. Said “Walco Aerial Eliminator” or 


ELECTRICAL LABORATORIES CO., INC. ~ 1059 


1054 ° Order 


“Dynamic Antenna” does not eliminate clicks and noises from wind 
and rain except insofar as they may be due to physical movement of 
an outside aerial resulting from wind, rain, or other atmospheric 
disturbance. . 

Par. 5. There are among respondent’s competitors many who sell 
and distribute in commerce throughout the United States antennae and 
other electrical and mechanical devices for radio receiving sets in- 
tended to serve the same or similar purposes for which respondent 
advertises its products and with whom the respondent is engaged in 
active and substantial competition. 

Par. 6. Each and all of the false and misleading statements and 
representations made by the respondent as hereinabove set out have 
had, and now have, the capacity and tendency to, and do, mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that all of said representations are true. 
As a result of this erroneous and mistaken belief. numerous members 
of the consuming public have purchased a substantial volume of re- 
spondent’s said products, with the result that trade has been unfairly 
diverted to respondent from competitors engaged in the business of 
selling and distributing similar devices for use with radio receiving 
sets. Asa result thereof injury has been done, and is now being done, 
by respondent to its competitors in commerce among and between the 
various States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, testimony and other 
evidence in support of the allegations of said complaint taken before 
John P. Bramhall, an examiner of the Commission, therefore duly 
designated by it, brief filed by Carrel F. Rhodes, counsel for the Com- 
mission (respondent having failed to file any answer or brief and no 
request for oral argument having been made) and the Commission 
having made its findings as to the facts and its conclusion that 
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said respondent has violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That the respondent, Electrical Laboratories Co., Inc., 
its officers, representatives, agents, and employees, directly or through 
‘any corporate or other device, in connection with the offering for sale, 
sale, and distribution in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of its radio receiving set accessory now 
known as and sold under the name “Walco Aerial Eliminator” or 
“Dynamic Antenna,” or any similar device having substantially the 
same utility, do forthwith cease and desist from: 

1. Representing that such device improves the selectivity and tone 
of radio receiving sets and gives volume and distance equal to outdoor 
aerials, with better selectivity. 

2. Representing that such device ends all dangers of lightning, 
storms, and short circuits, except insofar as these dangers may be due 
to the maintenance of an outside aerial. 

3. Representing that such device eliminates clicks and noises from 
wind and rain, except insofar as these may be due to the physical 
movement of an outside aerial resulting from such causes. 

It is further ordered, That respondent shall, within 60 days after — 
the service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE Marrer or 


DAVID H. GOLDMAN, TRADING AS ZEEN CHEMICAL 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3995. Complaint, Jan. 22, 1940—Decision, Mar. 26, 1941 


Where an individual engaged in compounding, and in interstate sale and dis- 
tribution of, his ‘“Zeen Dry Cleaner’ for cleaning clothing, upholstered 
furniture, carpets, rugs, blankets, draperies, and woolen and other mate- 
rials, and for protection of such articles also from ravages of moths— 

(a) Represented, in labels affixed to containers thereof, and in printed matter 
distributed among the trade and public, that his said cleaner would “moth- 
proof or de-moth woolen materials in upholstery or rugs with one opera- 
tion” ; . 

Facts being said product did not reach deep-seated infestations of moths, unless 
used according to complete and specific instructions for such purpose, 
cleans and removes dirt * * * spots and stains from all fabrics 
and, while it possessed moth-repellent properties, such properties, due to 
evaporation, were gradually diminished and lost unless repeated applica- 
tions were made at proper intervals; and 

(6) Represented to trade and public that said preparation “* * * dry 
cleans and removes dirt * * * spots and stains from all fabrics 
* * * cleans and removes all foreign matter,” “is nonexplosive, as rub- 
bing, cannot ignite it,” and “is used exclusively by leading furniture and 
department stores everywhere” ; 

Facts being it would not remove certain types of spots and stains from fabrics, 
and was made of petroleum distillates which vaporize to form gas capable 
of causing explosion if exposed to fire or flame, and the claim of exclusive 
use thereof by “leading furniture and department stores everywhere” was 
misleading, since said product was sold in not more than five or six 
States; 

With capacity and tendency to deceive and mislead manufacturers of fabrics, 
dealers therein, and members of the public into the erroneous and mis- 
taken belief that his said representations were truthful and thereby to 
induce purchase of his said product: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and competitors, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Joseph OC. Fehr for the Commission. 
Mr. H. K. Bell, of Spieth, Taggart, Spring & Annat, of Cleveland, 
Ohio, for respondent. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that David H. Goldman, 
an individual trading as Zeen Chemical Co., hereinafter referred to 
as respondent, has violated the provisions of the said act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapy 1. David H. Goldman, hereinafter referred to as re- 
spondent, is an individual, trading as Zeen Chemical Co., having his 
principal office and place of business located at 1311 West Eleventh 
Street in the city of Cleveland, State of Ohio. Respondent is now, — 
and for several years last past has been, engaged in the business of 
compounding chemical specialties, including a liquid solution desig- 
nated as “Zeen Dry Cleaner” for spraying on clothing, upholstered 
furniture, carpets, rugs, blankets, draperies, and woolen and other 
materials. Said preparation, besides being intended to be used for 
the dry cleaning of various fabrics as aforesaid, is also designed to 
protect such articles from the ravages of flying and other moths and 
to prevent damage occasioned thereby. 

Par. 2. During all the times above mentioned and referred to, the 
respondent has sold his said liquid product “Zeen Dry Cleaner” to 
purchasers located in various States of the United States other than 
the State of Ohio. The respondent has caused said “Zeen Dry 
Cleaner,” when so sold by him, to be transported from his plant or 
place of business in Ohio to purchasers located in said other States, 
and has maintained a course of trade in said product in commerce 
among and between the various States of the United States and the 
District of Columbia. 

Par. 3. In the course and conduct of his business as above set 
forth, the respondent, during all the times above mentioned and re- — 
ferred to, has caused and now causes advertisements pertaining to 
his product, “Zeen Dry Cleaner,” to be published on labels affixed to 
the can containers of said product and in folders and other forms of 
printed matter, circulated and distributed among the trade and the 
public in the several States of the United States. 

In such advertisements, respondent represents that his aforesaid 
product, “Zeen Dry Cleaner,” “will moth-proof or de-moth woolen - 
materials in upholstery or rugs with one operation.” 


AT 
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Respondent’s product, “Zeen Dry Cleaner,” does not, when used as 


_ directed, reach deep-seated infestations of moths. It will not moth- 


proof fabrics, but after a short period due to evaporation it loses 
any moth-repellant properties it may have. 

Par. 4. The respondent makes and has made to the trade and to 
the public other unfair, misleading, and deceptive statements and . 
representations with reference to the value and merits of his afore- 
said product, typical of which are as follows: 


Zeen dry cleans and removes dirt * * * spots and stains from all fab- 


ries * * * cleans and removes all foreign matter. 


Zeen is non-explosive, as rubbing cannot ignite it. 
Zeen Dry Cleaner is used exclusively by leading furniture and department 
stores everywhere. 


The aforesaid statements and representations of the respondent are 


_ false and misleading. In truth and in fact, “Zeen Dry Cleaner” will 


not remove certain types of spots and stains from fabrics treated - 
by it. Said product is made of petroleum distillates, which vaporize 
and mix with the air to form an explosive gas, potentially capable of 
causing an explosion. Further, the claim of exclusive use of said 


product by “leading furniture and department stores everywhere” 
is false and misleading, as the respondent sells said pees in not 


exceeding five or six States. 

Par. 5. The statements and representations made ie the respond- 
ent in his advertisements as above set forth have had, and now have, 
the capacity and tendency to deceive and mislead Sinton s of 
fabrics, dealers therein, and members of the public into the erroneous 
and mistaken belief that said statements and representations so made 
and caused to be made by the respondent were and are true, and to 


induce the purchase of respondent’s “Zeen Dry Cleaner,” in reliance 


upon such belief. 

Par. 6. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission 
Act, the Federal Trade Commission, on the 22d day of January 


~ 1940, issued and served its complaint in this proceeding upon respond- 


ent, David H. Goldman, an individual, trading as Zeen Chemical Co., 
charging him with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. On Febru- 
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ary 12, 1940, the respondent filed his answer in this proceeding. 
Thereafter, a stipulation was entered into whereby it was stipulated 
and agreed that a statement of facts signed and executed for the 
respondent by its counsel, H. K. Bell, Esq., and by W. T. Kelley, 
chief counsel for the Federal Trade Commission, subject to the 
. approval of the Commission, may be taken as to the facts in this 
proceeding and in lieu of testimony in support of the charges stated 
in the complaint, or in opposition thereto, and that the said Com- 
mission may proceed upon said statement of facts to make its report, 
stating its findings as to the facts and its conclusion based thereon 
and enter its order disposing of the proceeding without the presenta- 
tion of argument or the filing of briefs. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on said 
complaint, answer, and stipulation; such stipulation having been 
approved, accepted, and filed, and the Commission having, duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. David H. Goldman, hereinafter referred to as re- 
spondent, is an individual, trading as Zeen Chemical Co., having 
his principal office and place of business located at 1811 West 
Eleventh Street, in the city of Cleveland, State of Ohio. Respondent 
is now, and for several years last past has-been, engaged in the 
business of compounding chemical specialties, including a liquid solu- 
tion designated as “Zeen Dry Cleaner” for cleaning clothing, uphol- 
stered furniture, carpets, rugs, blankets, draperies, and woolen and 
other materials. Said preparation, besides being intended to be used 
for the dry cleaning of various fabrics as aforesaid, is also designed 
to protect such articles from the ravages of flying and other moths 
and to prevent damage occasioned thereby. 

Par. 2. During all the times above mentioned and referred to, the 
respondent has sold his said liquid product, “Zeen Dry Cleaner,” to 
purchasers located in various States of the United States other than 
the State of Ohio. The respondent has caused said “Zeen Dry 
Cleaner,” when so sold by him, to be transported from his plant or 
place of business in Ohio to purchasers located in said other States, 
and has maintained a course of trade in said product in commerce 
among and between the various States of the United States and the 
District of Columbia. 
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Par. 3. Prior to the issuance of the complaint herein, in the course 
and conduct of his business as above set forth, the respondent has 
caused advertisements pertaining to his product, “Zeen Dry Cleaner,” 
to be published on labels affixed to the can containers of said product 
and in folders and other forms of printed matter, circulated and 
distributed among the trade and the public in the several States of 
the United States. 

In such advertisements, respondent represented that his aforesaid 
product, “Zeen Dry Cleaner,” “Will moth-proof or de-moth woolen 
materials in upholstery or rugs with one operation.” 

Respondent’s product, “Zeen Dry Cleaner,” does not reach deep- 
seated infestations of moths, unless used according to complete and 
specific directions for such purpose, which directions were not pro- 
vided. Such preparation will not mothproof fabrics. While it 
possesses moth-repellant properties, these properties, due to evapora- 
tion, are gradually diminished and then lost unless repeated appli- 
cations are made. One application of the product will do no more 
than. temporarily repel moths. Such repellant properties as it 
possesses are retained in fabrics treated therewith only when repeated 
applications are made at proper intervals. 

Par. 4. Prior to the issuance of the complaint herein the respond- 
ent also made to the trade and to the public the following statements 
and representations with reference to the value and merits of his 
aforesaid product : 

Zeen dry cleans and removes dirt * * * spots and stains from all fabrics 
* * * cleans and removes all foreign matter. 

Zeen is non-explosive, as rubbing cannot ignite it. 

Zeen Dry Cleaner is used exclusively by leading furniture and department 
stores everywhere. 

In truth and in fact, “Zeen Dry Cleaner” will not remove certain 
types of spots and stains from fabrics treated with it. Said product 
is made of petroleum distillates which vaporize and mix to form a 
gas capable of causing an explosion if exposed to fire or flame. 
Further, the claim of exclusive use of said product by “leading 
furniture and department stores everywhere” is misleading, as the 
respondent sells said product in not exceeding five or six States. 

Par. 5. The statements and representations made by the respondent 
in his advertisements as above set forth have had the capacity and 
tendency to deceive and mislead manufacturers of fabrics, dealers 
therein, and members of the public into the erroneous and mistaken 
belief that said statements and representations so made by the re- 
pondent were and are truthful and to induce the purchase of 
respondent’s “Zeen Dry Cleaner” in reliance upon such belief. 
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CONCLUSION 


The aforesaid acts and practices of respondent, David H. Goldman, 
an individual, trading as Zeen Chemical Co., as herein found, are 
all to the prejudice of the public and of respondent’s competitors and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the provisions of the Federal Trade Com- 
mission Act. 

i ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, and a stipulation as to the facts entered into by the 
respondent herein and W. T. Kelley, chief counsel for the Commission, 
which provides, among other things, that without further evidence or 
other intervening procedure the Commission may issue and serve upon 
the respondent herein findings as to the facts and conclusion based 
thereon and an order disposing of the proceeding, and the Commission 
having made its findings as to the facts and conclusion that said re- 
spondent has violated the provisions of the Federal Trade Commission 
Act. 

It is ordered, That the respondent, David H. Goldman, an indi- 
vidual trading as Zeen Chemical Co., his representatives, servants, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution 
of his product, “Zeen Dry Cleaner,” under that or any other name or 
designation, in commerce as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

Representing, through circulars, catalogs, labels or in any other 
form of printed matter, or in any other way: 

1. That Zeen Dry Cleaner will reach deep-seated infestations of 
moths, unless directions accompany such representation which will 
enable the user to bring the preparation in contact with the moths. 

2. That Zeen Dry Cleaner will mothproof fabrics or materials. 

3. That Zeen Dry Cleaner will demoth materials in upholstery or 
rugs, unless such representations be accompanied by the explanation 
that such result is of temporary duration only and must be repeated 
at proper intervals. 

4. That Zeen Dry Cleaner cleans and removes all types of spots, 
stains, and all foreign matter. 
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5. That Zeen Dry Cleaner is nonexplosive, except that respondent 
is not hereby prohibited from representing that Zeen Dry Cleaner is 
nonexplosive if kept away from fire or flame. 

6. That Zeen Dry Cleaner is used exclusively by leading furniture 
and department stores everywhere. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
he has complied with this order. 
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In THE MATTER OF 


AIR CONDITIONING TRAINING CORPORATION, AND BEN- 
JAMIN M. KLEKNER, MORRIS A. GLUCK AND LEON J. 
KNIGHT : 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4182. Complaint, July 12, 1940—Decision, Mar. 27, 1941 


Where a corporation and three individuals, who were general officers thereof 
and formed, controlled, and directed its policies, acts, and practices, en- 
gaged in interstate sale and distribution of courses of study and instruc- 
tion in air conditioning and refrigeration, together with books and material 
connected therewith, and one of the most extensive radio advertisers in the 
United States, in correspondence school field ; 

In advertising and soliciting the sale of and selling its said courses through 
radio continuities broadcast over more than 75 stations having interstxte 
reception, under plan or practice by which it referred to a force of some 
150 salesmen, operating out of 4 or 5 district offices, names of prospects 
who responded to its broadcasts, for solicitation in endeavor to sell their 
said course, with aid of much descriptive advertising literature; in its said 
broadcasts, advertising literature and particularly through its salesmen— 

(a) Represented that students who completed its courses were assured of em- 
ployment in the industry involved, that jobs were guaranteed and promised, 
that they would secure students such employment, that there were vacancies 
in the industry in large numbers which were available to its said students, 
and that there was a great and unusual demand for men to fill the same; 

Facts being, with very rare exceptions, students who completed their training 
were unable to find employment in the industry, members of which prefer 
graduates of universities with engineering degrees for installation of com- 
mercial equipment, while in field of service work supply of available men 
was generally much greater than demand, with men trained in the plumbing, 
electric and pipe-fitting trades generally available and preferred to corre- 
spondence school graduates, additional difficulties to whose employment 
were interposed in many of the larger centers by union regulations, and, 
contrary to above representations, it neither had nor succeeded in securing 
jobs for graduates, and opportunities in service field were being restricted 
rather than expanded by mechanical progress and prevailing practice ; 

(b) Represented that the industry had designated school in question to train 
men for employment therein, that it was sponsoring such training and 
cooperating, and that members had arrangements with it for employing 
students who finished such training; and 

(c) Represented that courses were formed and framed by representatives of 
the industry who actively participated in the conduct of the school, and 
that their salesmen were “vocational directors” or experts in vocational] 
guidance, engaged in selecting men of special qualifications for training; 


AIR CONDITIONING TRAINING CORP. ET AL. 1069 


1068 - Syllabus 


Facts being that while up to 1939, it featured an advisory board of executives 
of prominent manufacturers of air conditioning equipment, the board was 
used as an advertising feature, and it did not appear that it ever served 
any purpose or functioned in any manner; no members of industry actively 
cooperated in any manner in forming course of instruction, but merely 
Supplied certain data; there was.no connection between the school and the 
industry, but former was a purely private commercial undertaking; and 
said salesmen were not “vocational directors,” etc., engaged as above set 
forth, but merely called upon all prospects and endeavored to secure con- 
tracts of sale from virtually all who could be induced to make a down 
payment ; 

(d) Represented in virtually all cases, that a job at the conclusion of the train- 
ing period was certain, and, in some instances, considerably exaggerated 
amount of wages to be earned, and represented that students, would be able 
to secure part-time work in servicing domestic refrigeration equipment while 
pursuing the course, and solicited and advisedly enrolled those with only 
limited education or without sufficient mechanical experience to compre- 
hend course in question ; notwithstanding that students were neither able nor 
qualified to secure such part-time work, and wages that graduates might 
receive were grossly exaggerated in that wage scale for trained men in the 
industry was not applicable to said graduates who had had no practical 
experience; 

(e) Represented, through its said salesmen, and contrary to contract provisions, 
that payment of the tuition fee could be made in small monthly installments, 
or be deferred until the student had obtained work in the industry, .or 
had taken the laboratory training which they included and emphasized 
in their radio advertising, and for which there were no additional charges, 
and that if prospects found they were unable to continue, they could drop 
course at any time; and deceptively prevented reading of the contract, 
which eventually set forth provisions that additional fee was required for 
said laboratory training, that payment of tuition must be completed before 
student could enter laboratory, that school did not guarantee employment, 
and various other provisions of which prospect was not aware until he 
received copy of contract, which school considered unbreakable and, in 
many instances, brought suit to collect tuition fees of students who might 
never have taken more than one or two lessons or even returned all ma- 
terial without attempting to study course; and 

(f) Made representations with respect to the size, equipment, and facilities of 
their laboratory which were grossly exaggerated ; 

With tendency and capacity to mislead and deceive purchasers and prospective 
purchasers of said courses of study and instruction into the erroneous 
and mistaken belief that such representations were true, and to induce 
them to purchase and pursue such courses on account thereof : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. John W. Addison, Mr. Lewis C. Russell, and Mr. 
William C. Reeves, trial examiners. 
Mr. William L. Pencke for the Commission. 
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Mr. T. B. Knight, of Youngstown, Ohio, and Kirkland Fleming, 
Green, Martin & Ellis, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Air Conditioning 
Training Corporation, a corporation, and Benjamin M. Klekner, 
Morris A. Gluck, and Leon J. Knight, individually, and as officers of 
Air Conditioning Training Corporation, hereinafter referred to as 
respondents, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest hereby 1 issues its ‘complaint, stating its charges 
in that respect as follows: 

Paracraru 1. Respondent, Air Conditioning Training Corporation, 
is a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Ohio, with its office and principal 
place of business at 789 Wick Avenue, 1 in the city of Youngstown, State 
of Ohio. 

Respondents, Benjamin M. Klekner, Morris A. Gluck, and Leon J. 
Knight are president, vice president, and secretary-treasurer, respec- 
tively, of the respondent corporation, and as officers of said corpora- 
tion, have their principal place of business and office at the aforesaid 
address of the respondent corporation, and they formulate, control, 
and direct the policies and practices of said respondent corporation. 

Par. 2. Respondent, Air Conditioning Training Corporation, is 
now, and has been for more than 2 years last past, engaged in the sale 
and distribution in commerce between and among the various States of 
the United States of courses of study and instruction in the subjects of 
air conditioning and refrigeration, which said courses of study and 
instruction are pursued by correspondence through the medium of the 
United States mail. Said corporate respondent, in the course and con- 
duct of said business during the time aforesaid caused and does now 
cause its said courses of study and instruction, together with books 
and material connected therewith to be transported from its said place 
of business in Ohio to, into and through States of the United States 
other than Ohio to the purchasers thereof in such other States. 

Par. 3. Said corporate respondent, in soliciting the sale of and in 
selling its said courses of study and instruction, has made numerous 
misleading representations by one or more of the following methods, 
to wit : through its representatives engaged in soliciting the sale of such 
courses; in advertising matter and printed matter circulated or caused 


AIR CONDITIONING TRAINING CORP. ET AL. 1071: 


1068 Complaint 


to be circulated by said respondent by mail or otherwise to prospective 
students, enrolled students or to members of the public generally in 
various States of the United States; and in radio broadcasts to members 
of the general public, including prospective students. Among such 
misleading representations made by or through one or more of the said 
methods are representations that import or imply: 

1. That students who complete said respondent’s training are assured 
of employment in the air conditioning and refrigerating industry or 
that such jobs are guaranteed or promised or that they are certain to 
be secured. 

2. That said respondent will secure employment, for students who 
complete its training. 

3. That said respondent’s training is given in cooperition with the 
air conditioning and refrigeration Sena = or that said industry has 
designated said respondent to train men for employment therein or — 
that such training is sponsored or given by the said industry or other- 
wise connected therewith, and that the members thereof will furnish 
employment to students who finish the same. 

4, That the air conditioning and refrigeration industry is in need of 
men not available through usual channels; that vacancies in large num- 
ber exist in said industry that are available to said respondent’s stu- 

dents who complete its training; and that there is a great and unusual 
demand for men for jobs in said industry. 

5. That representatives of the air conditioning and refrigeration 
industry formulated or assisted in the formulation of the course of 
study offered and actively participate in the conduct of the school and 
in the giving of instruction. 

6. That said respondent’s salesmen designated as “vocational direc- 
tors” are experts in vocational guidance and that they are engaged in 
making selection of men of special qualifications for training for 
specific employment. 

7. That students while pursuing said course will be able to secure 
part time work in servicing air conditioning and refrigeration equip- 
ment and that they will be qualified for such work. 

8. That beginning wages in said industry are greater than they 
are in fact. 

9. That persons solicited having only limited education or other 
insufficient background are qualified to pursue the course of instruc- 
tion offered and to fill positions in said industry. 

10. That the amount to be paid for the course is less than that 
provided in said respondent’s contracts. 
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11. That there are no fees or payments other than the stated tui- 


tion cost. 
12. That laboratory or shop training may be taken as soon as the 


student completes and passes the correspondence course without ad- 


vance settlement of payments subsequently due. 
18. ‘hat the laboratory or shop equipment is of greater extent and 


more comprehensive than it ‘s in fact. 

Par. 4. Among the statements of said corporate respondent in its 
radio broadcasts, advertising matter or literature circulated among 
the general public as described in the preceding paragraph, which 
import or imply one or more of the foregoing representations or which 
form a background for and encourage such representations by its 
agents and representatives, are the following: 


The Air Conditioning Training Corporation offers a plan written through the 
cooperation of more than 60 leading producers * * * And listen to this— 
after you have completed your spare-time training you will then be given the 
opportunity to spend a period of two weeks at the Training Corporation’s shop 
and laboratory and no matter where you live in the United States, traveling 
expenses which include a round trip to and from the shop, your room and 
board during the two weeks’ stay at the shop are all a part of this great 
plan * * * when you have completed your training you will be entitled 
to receive the full benefits of the Employment Service Department. 

* * * I'm going to tell you how you may become engaged in today’s 
most rapid growing industry * * * 

* * * Opportunity is knocking at your door right now. Opportunity in 
the field of air conditioning * * * there are literally hundreds of positions 
opening up for ambitious mechanically-minded men. 

The business of air conditioning and refrigeration is constantly making new 
jobs for thousands of workers. 

Through specialized training in ints particular industry unskilled workers 
have risen to splendid positions of responsibility. 

Within the next few years it will offer openings to several thousands of 
our ablest men. 

A. C, T. C. graduates are “properly trained’’—as the industry wants them 
trained semis 

Naturally, a new industry growing so fast, has, as one of its major problems, 
the scarcity of “properly trained” men. Thousands of new jobs are being created 
and thousands of men will be needed to fill these jobs. More men must be 
found who can be trained to do the fascinating phases of the work involved. 

Only a short time ago a comparatively few men were employed in Air Con- 
ditioning and Refrigeration. Now thousands of men are working in this field 
and thousands upon thousands more will be employed in the future years to 
come. Lack of trained and competent men makes it easy for you to go right 
out, in your own neighborhood and solicit service work, soon after you begin 
this train'ng, that should pay you $5, $10, and up to as much as $15 a week, 
in your spare time, 
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Here’s how you may qualify for the mechanical work of repairing, servicing 
and installing the millions of units now in use and being bought every day * * * 

* * * Simply address a post card or a letter to Training Corporation in 
care of Station and you will receive immediately full details on how to 
get started in this fascinating business the spare time way with training given 
by the Air Conditioning Training Corporation to help you succeed * * * 


and many other representations of like tenor and effect or which 
carry implications of the nature set forth in the various misleading 
representations described in the preceding paragraph: of this com- 
plaint. 

Par. 5. In truth and in fact students who complete said training 
are not assured of employment in the air conditioning and refrigera- 
tion industry, jobs are not certain to be obtained nor are they secured 
for such students by said corporate respondent. Only a very few of 
those finishing said training have secured positions in said industry. 
Said training is not given in cooperation with the air conditioning 
and refrigeration industry nor has said industry designated said 
corporate respondent to train men for employment therein. Said 
training is not sponsored or given by said industry nor is it otherwise 
connected therewith, but is a purely private commercial undertaking 
of the said individual respondents operating through said corporate 
respondent. Members of said industry have not, except in rare in- 
stances, furnished employment to students who have finished said 
training nor have they agreed to do so. The air conditioning and 
refrigeration industry is not, generally speaking, in need of men not 
available through usual channels. Most members of the industry 
train their own men and use a system of promotion for the filling 
of positions requiring experience and special technical skills. For 
skilled positions requiring education in the sciences involved in air 
conditioning and refrigerations, members of the industry secure most 
of their new employees from recognized engineering schools having 
resident students and a course of four years leading to a degree in 
engineering.. The training given by said corporate respondent:is not - 
of this kind or extent. Vacancies do not exist in large numbers in said 
industry that are available either to students who complete said train- 
ing or to others. There is not a great and unusual demand for men 
for jobs in said industry. Representatives of the air conditioning and 
refrigeration industry did not formulate or assist in the formulation of 
said course of study nor have they actively participated in the conduct 
of the school or in the giving of instruction. The course was formu- 
lated, the school is conducted and the instruction given wholly by the 
officers and employees of said corporate respondent. Said “Vocational 
Directors” are not experts in vocational guidance nor are they engaged 
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in selecting men of special qualifications for training for specific em- 
ployment but are merely salesmen who call upon all prospects avail- 
able and secure contracts for the course from virtually all who can be 
induced to sign the same and pay the required down payments. Part 
time work in servicing air conditioning and refrigeration equipment 
is not available to students during the time they are pursuing said 
course nor are such students qualified for such work. Beginning wages 
iy said industry are no higher than in other comparable lines of work. 
Persons without a high school education or its equivalent or extensive 
mechanical experience are not qualified to master the subjects necessary 
to be mastered in order to learn the technical and scientific phases of 
air conditioning and refrigeration or to successfully pursue said course 
or fill positions in said industry requiring technical skill and scientific 
knowledge. Said course is sold for certain definite sums depending 
upon the mode of payment. Representations by salesmen that less 
amounts will pay for the course are not in accordance with the facts 
and are not fulfilled by said corporate respondent. There are in fact 
additional fees and deposits required other than the stated tuition 
charge.’ Students are not entitled to take the laboratory or shop train- 
ing until the full tuition price has been paid regardless of whether 
certain payments are not yet due at the time the student finishes the 
correspondence course. The laboratory or shop equipment of said 
school is not of the great extent and character, as represented by many 
of said corporate respondent’s salesmen. 

Par. 6. The foregoing acts and practices used by respondents in 
connection with the offering for sale and sale of said courses of study 
and instruction have had, and now have, the tendency and capacity 
to mislead purchasers and prospective purchasers thereof into the 
erroneous and mistaken belief that such representations, as herein 
alleged, are true, and to induce them to purchase and pursue such 
courses of study and instruction on account thereof. 

Par. 7. The aforesaid acts and practices of respondents are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Report, Finprncs As TO THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 12, 1940, issued and subse- 
quently served its complaint in this proceeding on the respondents, 
Air Conditioning Training Corporation, a corporation, and Benjamin 
M. Klekner, Morris A. Gluck, and Leon J. Knight, individually, and 
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as officers of Air Conditioning Training Corporation, charging them 
with the tise of unfair and deceptive acts and practices in commerce in 
violation of the said act. After the issuance of said complaint and 
the filing of respondents’ answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
William L. Pencke, attorney for the Commission, before examiners of 
the Commission theretofore duly designated by it, and said testimony 
and other evidence, were duly recorded and filed in the office of the 
Commission, including a stipulation which provides that respondents 
forego the presentation of evidence in their behalf and waive oppor- 
tunity to file briefs and present oral argument or further contest the 
proceedings before the Commission and also waive the report of the 
trial examiners upon the evidence. Thereafter, this proceeding regu- 
larly came on for final hearing before the Commission on the com- 
plaint, the answer thereto, testimony and other evidence; and the 
Commission, having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 
FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Air Conditioning Training Corporation, 
is a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Ohio, with its office and principal 
place of business at 789. Wick Avenue, in the city of Youngstown, State 
of Ohio. 

Respondents, Benjamin M. Klekner, Morris A. Gluck, and Leon J. 
Knight are president, vice president, and secretary-treasurer, respec- 
tively of the respondent corporation, and as officers of said corporation, 
have their principal place of business and office at the aforesaid ad- 
dress of the respondent corporation, and they formulate, control, and 
direct the policies and practices of said respondent corporation. 

Par. 2. Respondent, Air Conditioning Training Corporation, is now, 
and has been for more than 2 years last past, engaged in the sale and 
distribution in commerce between and among the various States of the 
United States of courses of study and instruction in the subjects of 
air conditioning and refrigeration, which said courses of study and in- 
struction are pursued by correspondence through the medium of the 
United States mail. Said corporate respondent, in the course and 
conduct of said business during the time aforesaid caused and does 
now cause its said courses of study and instruction, together with books 
and material connected therewith to be transported from its said place 
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of business in Ohio to, into and through States of the United States 
other than Ohio to the purchasers thereof in such other States. 

Par. 8. In the correspondence school field the corporate respondent 
is one of the most extensive radio advertisers in the United States, 
its radio continuities being broadcast over more than 75 radio stations 
having interstate reception. Very little use is made of newspaper 
advertising and direct mail solicitation. The names of prospects who 
respond to the broadcasts are referred to a force of approximately 
150 salesmen operating out of four or five district offices, who solicit 
these prospects and endeavor to sell the course with the aid of much 
descriptive advertising literature. 

For convenience, the air conditioning and refrigeration industry 
will hereinafter be referred to as the industry and the corporate re- 
spondent, Air Conditioning Training Corporation, will be hereinafter 
referred to as the respondent or the school. 

The respondent, in soliciting the sale of and in selling its said 
courses of instruction, has made numerous misleading representations 
in its radio broadcasts, advertising literature, and particularly through 
its salesmen. ‘These representations, among others, are to the follow- 
ing effect and import: 

1. That graduates of respondent’s course of training are assured 
of employment in the air conditioning and refrigeration industry; 
that jobs are either guaranteed or promised; and that the respond- 
ent will secure employment for its graduates. 

2. That the industry has designated the respondent to train men 
for employment in the industry or that it is sponsoring the training 
or is otherwise cooperating with the school, and that members of 
the industry will furnish employment to graduates of the school). 
that representatives of the industry formulated or assisted in the 
formulation of the course of study and actively participate in the 
conduct of the school. . 

3. That vacancies in the industry exist in large numbers and that 
there is a. great and unusual demand for men to fill these vacancies. 

4, That the salesmen of the respondent designated as “vocational 
directors” are experts in vocational guidance and select only men of 
' special qualifications. 

5. That students, while pursuing such course, will be able to secure 
part-time work in servicing domestic refrigeration equipment and 
that they will be qualified for such work. 

6. That beginning wages in the industry are greater than they 
are in fact. 
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7. That persons with only a limited education or without sufli- 
cient mechanical'experience are qualified to comprehend the course 
of study. 

8. That the payment of the tuition fee may be deferred until the 
_student has obtained work in the industry or may be made after the 
student has taken the laboratory training; and that there are no 
additional charges to be made at the time of taking the shop training. 

9. That the laboratory or shop equipment and teaching facilities 
are greater than they are in fact. 

Par. 4. Among the statements of said corporate respondent in its 
radio broadcasts, advertising matter or literature circulated among 
the general public as described in the preceding paragraph, which 
import or imply one or more of the foregoing representations or 
which form a background for and encourage such representations 
by its agents and representatives, are the following: 


The Air Conditioning Training Corporation offers a plan written through 
the cooperation of more than 60 leading producers * * * And listen to 
this—after you have completed your spare-time training you will then be 
given the opportunity to spend a period of two weeks at the Training Cor- 
poration’s shop and laboratory and no matter where you live in the United 
States, traveling expenses which include a round trip to and from the shop, 
your room and board during the two weeks’ stay at the shop are all a part 
of this great plan * * * when you have completed your training you will 
be entitled to receive the full benefits of the Employment Service Department. 

* * * I’m going to tell you how you may become engaged in today’s 
most rapidly growing industry * * * 

* * * Opportunity is knocking at your door right now. Opportunity in 
the field of air conditioning * * * there are literally hundreds of positions 

‘opening up for ambitious mechanically-minded» men. 

The business of air conditioning and refrigeration is constantly making new 
jobs for thousands of workers. 

Through specialized training in this particular industry unskilled workers 
have risen to splendid positions of responsibility. 

Within the next few years it will offer openings to several thousands of 
our ablest men. 

A. C. T. C. graduates are “properly trained’”—as the industry wants them 
trained’ —* * .* 

Naturally, a new industry growing so fast, has, as one of its major problems, 
the scarcity of “properly trained” men. Thousands of new jobs are being 
created and thousands of men will be needed to fill these jobs. More men 
must be found who can be trained to do the fascinating phases of the work 
involved. 

Only a short time ago a comparatively few men were employed in Air Condi- 
tioning and Refrigeration. Now thousands of men are working in this field 
and thousands upon thousands more will be employed in the future years to 
come. Lack of trained and competent men makes it easy for you to go right 
cut, in your own neighborhood, and solicit service work, soon after you begin 
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this training, that should pay you $5, $10, and up to as much as $15 a week, 
in your spare time. , 

Here's how you may qualify for the mechanical work of repairing, servicing 
“and installing the millions of units now in use and being bought 
every day * * * ; 

* * * Simply address a post card or a letter to Training Corporation in 
care of Station and you will receive immediately full details on how to 
‘get started in this fascinating business the spare time way with training given 
by the Air Conditioning Training Corporation to help you succeed * * * 


and many other representations of like tenor and effect or which 
carry implications of the nature set forth in the various representa- 
tions described in the preceding paragraph of this findings. 

Par. 5. The evidence shows, and the Commission finds, that with 
very rare exceptions students who have completed the training are 
unable to find employment in the industry and that members of the 
industry refuse to hire such graduates unless they can show sub- 
stantial practical experience in addition to the training given by 
respondent. Most manufacturers and many distributors doing in- 
stallation work of commercial equipment prefer to engage graduates 
from universities with engineering degrees. In the field of service 
work the supply of available men is generally much greater than the 
demand and is filled by men from the regular employment market. 
Generally, trained men are available from the plumbing, electric, and 
pipe-fitting trades, and they are preferred to graduates from cor- 
respondence schools who have no additional training. Moreover, in 
many larger centers the union regulations do not permit the hiring 
of men without experience who have not served their apprentice- 
ship as prescribed by union regulations and who are not members 
of the union. The respondent does not have jobs available for its 
graduates. Upon completion of the course the student is requested 
to furnish the employment department of the school with the names 
of firms with whom he desires to file his application, and that de- 
partment thereupon writes letters of recommendation to the firm 
named by the student. In one instance a student was given the 
names and addresses of 36 firms, none of which could offer the 
student a job. In another case a student was given the names of 8 
firms and found that at least one of the firms ‘shad been out of 
business for some time and that another consisted of two former 
graduates of the school, and it was apparent that the lists of pros- 
pective employers were made up at random without any indication 
that they might have work to offer. All of the members of the 
industry who were called testified that the graduates of correspond- 
ence schools were not properly equipped to become competent em- 
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ployees of the industry, one of them stating that a diploma from a 
correspondence school would be the poorest recommendation a man 
could bring. 

The annual enrollment is between 10,000.and 12,000 students, and 
in 1 year less than 70 graduates found employment, and not all of 
them in the industry, nor does the record show whether any of these 
70 obtained their positions through the services of the school’s em- 
ployment department. An officer of the school estimated that ner- 
haps twice as many graduates found employment of whom the school 
has no record. 

It is the opinion of experts called by the Commission that neither 
the growth of the airconditioning and refrigeration industry nor the 
opportunities for employment therein are nearly as great as repre- 
sented by the corporate respondent. The growth of the industry is 
no more than normal as compared with other industries. Specifically, 
with respect to the opportunities for men in the service field, it is 
pointed out that equipment generally, and particularly small do- 
mestic units, have been considerably simplified and that many sealed 
units which were formerly serviced by independent service men are 
now returned to the factory for service or repairs. The volume of 
the air conditioning business as‘expressed in money value is not 
necessarily an index to the opportunities for employment as is il- 
lustrated by air conditioning installations in large establishments 
which are taken care of by the resident engineer who may only 
require the service of an assistant or helper. . 

The names of many leading manufacturers in the air conditioning 
industry are prominently displayed in the advertising literature, 
and it is represented that many maufacturers have cooperated and 
actively participated in the formulation of the course of study. Up 
to 1939 the school featured an advisory board consisting of a num- 
ber of executives of prominent manufacturers of air conditioning 
equipment. However, no meetings of the board were ever held, 
and it does not appear that it ever served any purpose or functioned 
in any manner, and the school announced early in 1939 that the 
board had been dissolved. The evidence shows, and the Commission 
finds, that no members of the industry actively cooperated in any 
manner in the formulation of the course of instruction, but merely 
supplied certain data; that the advisory board was used as an ad- 
vertising feature; that there is no connection whatever between the 
respondent and the industry; and that the school is a purely private 
commercial undertaking of the individual respondents operating 
through the corporate respondent. | 
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The so-called “vocational directors” are not experts in vocational 
guidance, nor-are they engaged in selecting men of special qualifi- 
cations. They are salesmen who call upon all prospects and endeavor 
to secure contracts of sale for the course from virtually all who can 
be induced to subscribe for the course and make a down payment. 
On several occasions the prospects mentioned their limited educa- 
tional qualifications but they nevertheless were solicited and enrolled 
by the salesmen and such enrollment was later confirmed by the 
school. 

Virtually all of the salesmen hold out the certainty of a job at the 
conclusion of a training period as the greatest inducement to enroll, 
some of them promising to secure jobs in any territory designated 
by the prospect. In several instances the amount of wages to he 
‘earned was considerably exaggerated. In many instances the alleged 
participation of the industry in the conduct of the school is urged 
as a desirable feature of the training course. The record shows 
that on several occasions the salesmen obtained signatures to the 
contracts for the payment of the tuition by representing the instru- 
ment to be an application or something other than a contract to pay 
the tuition fee, and by a show of great urgency or other means pre- 
vented the prospect from reading the contract and acquainting him- 
self with its terms. For a period of time the contract did not con- 
tain a provision to the effect that the student had to pay an additional 
fee upon entering the laboratory training at respondent’s place of 
business in Youngstown, Ohio. The contracts presently used do 
contain a provision to that effect. The evidence shows, however, 
that in all instances salesmen refrained from calling attention to the 
additional fee and that the students were not aware of that re- 
quirement until they were so advised by letter immediately prior 
to entering upon their shop training. Salesmen frequently assured 
students that payment of the tuition fee could be made in small 
monthly installments and could be extended beyond the completion 
cf the training itself, and that the shop training could be taken at 
any time after the student had completed his correspondence course 
regardless of whether the tuition had been paid in full. Many 
prospects were assured that if they found they were unable to con- 
tinue with the course they could drop the course at any time upon 
discovering that they could not continue it either for financial 
reasons or because they were unable to comprehend it. The written 
contract provides that payment of tuition must be completed before 
the student can enter the laboratory; that an additional fee is re- 
quired to take the shop training; that the school does not guarantee 
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employment and various other provisions of which the prospect is not 
aware until he receives a copy of the contract. The evidence shows 
and the Commission finds that the salesmen were paid upon a com- 
mission basis and that in addition to the commissions, prizes in money 
and valuables were offered to salesmen sending i in the greatest num- 
ber of enrollments in a given period. 

The school considers the contract to be unbreakable and has in 
many instances brought suit for the collection of the tuition fees, 
although the student may never have taken more than one or two 
jessons or even returned all the material without attempting to study 
the course. In some instances, refunds were made but in several 
eases only after extensive correspondence between the school and a 
better business bureau. 

When the school returns to the enrollee his copy of the contract 
it also furnishes him with a questionnaire, the alleged purpose of 
which is to have the student advise the school whether he fully under- 
stands the terms of the contract and whether the salesman has con- 
ducted himself properly. This questionnaire, because of its phrase- 
ology and form, however, is not calculated to put a student on notice 
that its purpose is to afford him an opportunity to complain about 
the salesman, and the record does not show that any of the student 
witnesses aGaised the school through the medium of said questionnaire 
that the salesmen had made representations different from the terms 
of the written contract. Several of the prospects had no education 
beyond the eighth grade, and it appears that some of them found 
the lessons too difficult to comprehend and discontinued the course 
for that reason. An examination of the course of instruction dis- 
closes that a student must possess a fundamental knowledge of math- 
ematics, algebra, chemistry, physical science, and electricity necessary 
to comprehend the course of training and apply the knowledge gained 
to the practical problems with which service men of air conditioning 
equipment have to deal. On several occasions the prospects ‘called the 
salesman’s attention to their evident lack of qualifications. This 
included a 14-year-old boy, whose deposit was refunded only after his 
mother had complained to the Better Business Bureau. In a number 
of instances representations in the advertising literature and state- 
ments by the salesmen are to the effect that students may obtain 
part-time work after having studied the course for some time and 
thereby earn a sufficient amount to enable them to pay the tuition 
fee by servicing domestic refrigerators. The evidence does not show 
that students did in fact secure such part-time work or that they 
would be qualified to do it. 
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The record shows that the Better Business Bureau of New York 
City, since 1937 had received 37 complaints, which constitutes the 
largest number of complaints against any one concern received by 
that bureau; that many of the complaints dealt with the misrepre- 
sentations made by one salesman, who was discharged by the respond- 
ent after a correspondence with the Better Business Bureau extending 
over a year. 

The Commission finds that the representations with respect to 
the size, equipment, and facilities of the laboratory contained in 
the advertising literature and made by the salesmen are grossly 
exaggerated. Up to 1939, the equipment consisted of a number of 
old models of refrigerators to which a number of new units have 
been added recently. In 1938, only one instructor had charge of the 
shop, and in 1939, there: were two instructors and a graduate of 
respondent’s school who had charge of the laboratory instruction. 
At the present time there are four instructors who supervise the lab- 
oratory classes, which consist of about 30 pupils and who, in addition, 
correct all the papers sent in by the correspondence pupils. 

The evidence shows, and the Commission finds, that the representa- 
tions with respect to the wages that the graduates of the school may 
receive are grossly exaggerated for the reason that the wage scale 
which is paid to trained men in the industry is not applicable to 
graduates of respondent’s school who have had no practical experience 
in the industry. 

Par. 6. The foregoing acts and practices used by respondents in 
- connection with the offering for sale and sale of said courses of study 
and instruction have had, and now have, the tendency and capacity 
to and do mislead purchasers and prospective purchasers thereof into 
the erroneous and mistaken belief that such representations are true, 
and to induce them to purchase and pursue such courses of study and 
instruction on account thereof. 


CONCLUSION 


The aforesaid acts and practices of respondents as set forth in the 
foregoing findings as to the facts are all to the prejudice and injury 
of the public and constitute unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re 
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spondents, testimony and other evidence in support of the allegations 
of the complaint, the filing of briefs and oral arguments having been 
waived, and the Commission having made its findings as to the facts 
and Geran that said respondents have violated the pr ovisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondents, Air Conditioning Training 
Corporation, a corporation, and its officers, and Benjamin M. Klekner, 
Morris A. Gluck, and Leon J. Knight, individually, and as officers 
of Air Conditioning Training Corporation, their respective repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, and dis- 
tribution in commerce as commerce is defined in the Federal Trade 
Commission Act of courses of study and instruction in the subjects 
of air conditioning and refrigeration which are conducted in whole 
or in part by Op eee do forthwith cease and desist from | 
representing directly or by implication: 

1. That students who complete said courses of training are assured 
of employment in the Air Conditioning and Refrigeration Industry 
or that jobs are guaranteed to such students or that respondents will 
secure such employment for said students. 

2. That said courses of study and instruction are given with the 
cooperation of the Air Conditioning and Refrigeration Industry or 
that said industry has designated respondents to train men for em- 
ployment therein or that such training is sponsored by such industry 
or that members of such industry have any arrangements with re- 
spondents for furnishing employment to students who finish said 
training. 

3. That large numbers of vacancies which are available to said 
students who complete said training exist in the Air Conditioning 
and Refrigeration Industry or that there is an unusual demand for 
men in said industry or that such demand cannot be satisfied through 
the usual channels. 

4, That members of the Air Conditioning and Refrigeration In- 
dustry formulated or assisted in the formulation of said courses of 
study and actively participated in the conduct of the school. 

5. That respondents’ salesmen are vocational directors or experts in 
vocational guidance engaged in selecting men of special qualifica- 
tions for training in the Air Conditioning and Refrigeration Industry 
or are anything other than salesmen. 

6. That part-time work in servicing air conditioning and refrigera- 
tion equipment is available to students while pursuing said courses 
of study and that said students are qualified for such work. 
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7. That starting wages for respondents’ graduates are higher than 
the wages customarily paid to beginners or apprentices in said 
industry. 

8. That any persons other than those with previous mechanical ex- 
perience or who have demonstrated an aptitude for mechanics are 
qualified to pursue respondents’ course of study and occupy positions 
in the Air Conditioning and Refrigeration au requiring tech- 
nical skill and scientific knowledge. 

9. That the tuition fee is less than the amount stated in respondents’ 
contract or that there are no charges other than the cost of tuition or 
that students may take the laboratory training without completion of 
the tuition payments. 

10. That the laboratory or shop equipment is of greater extent and 
more comprehensive than it is in fact. 

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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CHERRY SPECIALTY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3215. Complaint, Aug. 26, 1937—Decision, Apr. 3, 1941 


Where a corporation engaged in the manufacture of candy and in the competitive 


(a) 


interstate sale and distribution thereof, including certain assortments com- 
posed of a number of boxes of chocolate covered cherries, together with an 
electric lamp to be offered by the retailer as a prize to the ultimate purchaser 
of one of the boxes, and also a circular for retailer’s use in disposing of 
candy in accordance with sales plan involving use of a lottery scheme or 
game of chance as indicated thereon, and as often carried out by the retailer 
through use of punch cards or other device by which the price to be paid for 
box of candy by the ultimate purchaser was determined by lot or chance— 
Sold such assortments to wholesalers, jobbers, and retailers by whom they 
were exposed for sale to the purchasing public in accordance with aforesaid 
sales plan, and thereby supplied to and placed in the hands of others means 
of conducting lotteries in the sale of its products in accordance with such 
plan, contrary to an established public policy of the United States Govern- 
ment and in competition with many who do not sell their merchandise by 
means of a lottery scheme or chance device; 


With result that many persons were attracted by said chance sales plan or method 


(b) 


and were induced to buy its product in preference to that of aforesaid com- 
petitors who do not use same or equivalent methods in the sale thereof, 
whereby trade in commerce was unfairly diverted to it from such competitors; 
and 

Represented that its said product had been examined and approved and 
certified by an independent and unbiased agency, unconnected with it, 
through placing on each package of its said products a replica of a red 
banner bearing the words “Seal of Approval’ above an eight-pointed star 
with a circular seal in its center containing the words “Certified Chocolate 
Cherries” and its corporate name in smaller letters on the rim, and furthered 
said misrepresentation by supplying retail dealers with price cards upon 
which was conspicuously displayed the eight-pointed star and the “Seal of 
Approval” banner and the statement, among others, “Only selected, luscious, 
whole maraschino type cherries, enrobed in rich chocolate, and made under 
sanitary, wholesome conditions can merit this seal of approval’; 


Facts being that while it did thereafter and subsequent to complaint submit its 


said candy to an independent agency for examination and received latter’s 
seal of approval, said candy theretofore had not been thus examined and 


approved or certified ; 


With capacity and tendency to mislead a substantial portion of the purchasing 


public into the erroneous belief that said cherries were approved and cer- 
tified by an independent and unbiased agency engaged in such activities and 
not connected with it, whereby substantial quantities of its candy were pur- 
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chased in preference to that of its competitors who do not falsely represent 
that their product has received such certificate of approval: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition. 

“Before Mr. William C. Reeves, Mr. Arthur F. Thomas and Mr. 

Lewis C. Russell, trial examiners. 

Mr. D. GC. Daniel and Mr. DeWitt T. Puckett for the Commission. 
_ Mr. Harry P. Kishner of Pennish & Rashbaum, of Chicago, Ill., for 
respondent. 
CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that the Cherry Specialty 
Co., a corporation, hereinafter referred to as respondent, has been and 
is using unfair methods of competition in commerce, as “commerce” is 
defined in said act of Congress, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public. 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrary 1. The respondent, Cherry Specialty Co., is a corpora- 
tion organized and doing business under the laws of the State of Illi- 
nois, with its principal office and place of business located at 4722 Au- 
gusta Boulevard, Chicago, Ill. Respondent is now, and for some time 
last past has been, engaged in the manufacture, sale, and distribution 
of candy to wholesale dealers and jobbers and to retail dealers located 
at points in the various States of the United States. Respondent 
causes and has caused its said products when sold to be transported 
from its principal place of business in the city of Chicago, State of Ili- 
nois, to purchasers thereof in Illinois and in other States of the United 
States at their respective points of location. There is now, and has 
been for some time last past, a course of trade and commerce by said 
respondent in such candy between and among the States of the United 
States. In the course and conduct of said business, respondent is in 
competition with other corporations and with partnerships and indi- 
viduals engaged in the manufacture, sale, and distribution of candy in 
commerce between and among the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, the respondent sells and has sold to wholesale 
dealers and jobbers and retail dealers assortments of candy so packed 
and assembled as to involve the use of a lottery scheme when sold and 
distributed to the ultimate consumers thereof. Said assortments-are 
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composed of 24 one-pound boxes of chocolate covered cherries, to- 
gether with an electric lamp and a display circular, which lamp is to 
be given as a prize to the purchaser of one of the boxes of candy con- 
tained in said assortments and which display circular is for use of the 
retail dealer in disposing of said boxes of candy by a sales plan or 
method involving a game of chance, a lottery scheme, or a gift enter- 
prise. The said circular has imprinted thereon the following 
language: 
FREE 


LAMP 
WITH CHOCOLATE CHERRIES 


2 | 


PER POUND 


One of the purchasers of one of these 
24 boxes of Cherries will receive 
THIS LAMP 


Register your name and address when you buy a box. 


Respondent packs and assembles said assortments as above described 
so that they may be resold at retail by a lottery scheme, and respondent 
knows that in many cases they will be and are sold by means of a lottery 
scheme. 

Par. 3. The wholesale dealers and jobbers to whom respondent sells 
its assortments resell said assortments to retail dealers, and said retail 
dealers and the retail dealers to whom respondent sells direct expose 
said assortments for sale and sell said candy to the purchasing public 
in accordance with the aforesaid sales plan. Respondent thus supplies 

to and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plan hereinabove 
set forth. Said sales plan has the capacity and tendency of inducing 
purchasers thereof to purchase respondent’s said products in prefer- 
ence to candy offered for sale and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public in the man- 
ner above alleged involves a game of chance or the sale of a chance to 
procure an electriclamp. The use by respondent of said method in the 
sale of candy, and the sale of candy by and through the use thereof and 
by the aid of said method, is a practice of the sort which common law 
and criminal statutes have long deemed contrary to public policy, and 
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is contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the tend- 
ency unduly to hinder competition or create. monopoly in this, to wit: 
That the use thereof has the tendency and capacity to exclude from the 
candy trade competitors who do not adopt and use the same method 
or an equivalent or similar method involving the same or an equiva- 
lent or similar element of chance or lottery scheme. Many persons, 
firms, and corporations who make and sell candy in competition with 
respondent, as above alleged, are unwilling to offer for-sale or sell 
candy so packed and assembled as above alleged, or otherwise arranged 
and packed for sale to the purchasing public so as to involve a game of 
chance, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or an equivalent method. The use of said method 
by respondent has the tendency and capacity, because of said game 
of chance to divert to respondent trade and custom from its said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling 
to and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade and to 
tend to create a monopoly of said candy trade in respondent and such 
other distributors of candy as use the same or an equivalent method; 
and to deprive the purchasing public of the benefit of free competi- 
tion in said candy trade. The use of said method by respondent 
has the tendency and capacity to eliminate from said candy trade 
all actual competitors, and to exclude therefrom all potential com- 
petitors who do not adopt and use said method or an equivalent 
method. 

Par. 6. In the course and conduct of its business, as described in 
paragraph 1 hereof, the respondent, in soliciting the sale of and in 
selling and distributing certain of its candy and candy products, has 
advertised and represented that its chocolate covered cherries are 
“certified” and have received a “seal of approval,” thereby represent. 
ing that the said chocolate covered cherries have been certified by an 
independent or unbiased or unprejudiced organization or agency 
entirely unconnected with the respondent, and that such chocolate 
covered cherries have received the seal of approval of such inde- 
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pendent, unbiased or unprejudiced organization or agency, when: in 
truth and in fact such representation is false and deceptive. Said 
chocolate-covered cherries have not been inspected or examined or 
certified by any such organization or agency and have not received 
the seal of approval by any such organization or agency. 

Par. 7. There are or have been independent organizations or 
agencies in no way connected with the manufacturer which examine 
or inspect various products being manufactured and sold and many 
such agencies or organizations which certify to such products and 
authorize or license manufacturers in distributing their products to 
place on the containers or on such products a certification or a seal 
of approval. 

Many persons and dealers prefer to buy merchandise so certified 
or approved, believing thereby that they are procuring a product 
that has been examined or inspected by an independent agency or 
organization which is unbiased and unprejudiced and in no way con- 
nected with the manufacturer, and that in so buying they are assured 
of a better product. The use by respondent of such false, misleading, 
and deceptive advertising has the capacity and tendency to and does 
mislead and deceive many persons and dealers into purchasing 
respondent’s products in preference to the products of respondent’s 
competitors, and trade is thereby diverted to respondent from its 
competitors. There are many competitors of respondent who do not 
falsely represent that their products are so certified or have received 
the approval of such agencies or organizations. 

Par. 8. The aforesaid methods, acts, and practices of respondent 
are all to the prejudice of the public and of respondent’s competitors, 
as hereinabove alleged. Said methods, acts, and practices constitute 
unfair methods of competition in commerce within the intent and 
meaning of section 5 of an act of Congress, approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


Report, Frnpincs as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 26, 1937, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
Cherry Specialty Co., a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filing of respondent’s answer thereto, testimony and other evidence in 
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support of the allegations of said complaint were introduced by 
attorneys for the Commission, and in opposition to the allegations 
of the complaint by attorneys for the respondent, before examiners 
of the Commission theretofore duly designated by it, and said testi- 
mony and other evidence were duly recorded and filed in the office of 
the Commission. Thereafter, the proceeding regularly came on for 
final hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, ‘briefs in support of the com- 
plaint and in opposition thereto, and the oral arguments of counsel 
aforesaid; and the Commission having duly considered the matter, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent, Cherry Specialty Co., is an Illinois 
corporation with its principal office and place of business located at 
4722 Augusta Boulevard, Chicago, Ill. Respondent is now, and has 
been for more than four years last past, engaged in manufacturing 
candy including a cherry-centered chocolate candy and in the sale 
and distribution thereof to wholesalers, jobbers, and retailers. 

: In the course and conduct of the aforesaid business, respondent 
ships said candy from its place of business in Chicago, [lL to the 
purchasers thereof located in various States of the United States, 
other than Illinois. Respondent, during all the time mentioned 
herein, has maintained a course of trade in the sale of its candy in 
commerce among and between the various States of the United States. 

In the course and conduct of its business as aforesaid, respondent 
has been during all the time mentioned herein in substantial compe- 
tition with other corporations and with partnerships and individuals 
also engaged in the sale and distribution of candy in commerce 
among and between the various States of the United States. 

Par. 2. In the course and conduct of its business as aforesaid, and 
prior to the date of the hearings herein, the respondent sold said 
cherry-center candy in assortments packed and assembled in such a 
manner as to involve the use of a lottery scheme or a game of chance 
when sold and distributed by retail dealers to the ultimate purchasers 
thereof. Said assortments were composed of a number of 1-pound 
boxes of chocolate-covered cherries. With each assortment the re- 
spondent furnished an electric lamp to be offered by the retail 
dealers as a prize to the purchaser of one of the boxes of candy 
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contained in the assortment; and also furnished a circular for the 

retail dealer’s use in disposing of the candy by means of the aforesaid 

sales plan. Printed on each circular was the following language: 
FREE 


LAMP 
WITH CHOCOLATE CHERRIES 


) 
.—s 


PER POUND 


One of the purchasers of one of these 
24 boxes of Cherries will receive 


THIS LAMP 
Register your name and address when you buy a box. 


The boxes of candy were often disposed of by the retail dealers 
through the use of punch cards or some other device by which the 
price to be paid for a box of the candy by the ultimate purchaser 
was determined by lot or chance. When all the boxes of candy were 
sold, one of the persons whose name had been registered was entitled 
to receive the electric lamp as a result of chance. 

Par. 3. Retail dealers who purchased respondent’s said candy 
exposed the same for sale to the purchasing public in accordance with 
the aforesaid sales plan. Respondent thus supplied to and placed in 
the hands of others the means of conducting lotteries in the sale of 
its products in accordance with the aforesaid sales plan. The use 
by respondent of said sales plan or method in the sale of its candy 
and.the sale of said candy by and through the use thereof and by the 
aid of said sales plan or method is a practice of a sort which is 
contrary to an established public policy of the Government of the 
United States. 

Par. 4. There are among respondent’s competitors, mentioned in 
paragraph 1 here of, many corporations, firms, and individuals who do 
not sell their merchandise by means of a lottery scheme or chance 
device. Many persons are attracted by a chance sales plan or the 
method employed by respondent in the sale and distribution of its 
cherry center candy and such persons were thereby induced to buy 
respondent’s candy in preference to candy of respondent’s aforesaid 
competitors who do not use the same or equivalent methods in the sale 


1092 FEDERAL TRADE COMMISSION DECISIONS 
Findings BYAD My Ds 


of their candy. The use of said method by respondent, because of 
said game of chance, had a tendency and capacity to, and did unfairly 
divert trade in commerce between and among the various States of 
the United States to respondent from its said competitors who do not 
use the same or equivalent methods. 

Par. 5. In the course and conduct of its business as described herein, 
the respondent placed in the hands of retail dealers a price card upon. 
which there was conspicuously displayed an eight pointed star with 
the simulation of a seal in the center thereof. On the seal were the 
words “Certified Chocolate Cherries.” In another portion of the seal 
written around the edge thereof was the term “Cherry Specialty Com- 
pany.” Above the star was a banner carrying the term “Seal of 
Approval.” On this same price card, among other statements, appear 
the following one: “Only selected, luscious, whole maraschino type 
cherries, enrobed in rich chocolate, and made under sanitary, whole- 
some conditions can merit this seal of approval.” 

In addition to the price card above referred to which is displayed 
by retailers, each package of respondent’s products carries a replica 
of the seal which consists of the red banner containing the term “Szal 
of Approval” and the eight-pointed star with a circular seal in its 
center containing the words “Certified Chocolate Cherries.” Respond- 
ent’s corporate name Cherry Specialty Co. appears in smaller letters 
on the rim of the circular seal superimposed upon the eight-pointed 
star. 

Respondent’s cherry-center candy had not been examined and ap- 
proved or certified by any independent or unbiased agency unconnected 
with the respondent, though subsequent to the issuance of the-complaint 
herein the respondent did submit this particular type of candy to an 
independent agency for examination and did receive a seal of approval 
for its products, 

The Commission finds that the respondent’s method of using the 
above-described seal of approval on each box of the cherry-center candy 
constituted a representation that such product had been examined and 
approved or certified by an independent and unbiased agency which was 
unconnected with the respondent. This representation was furthered 
by the use of the above quoted language appearing on the price cards 
displayed by retail merchants in connection with the sale of this candy 
to the ultimate purchaser. These price cards were supplied to retail 
dealers by the respondent. 

Par. 6. There are independent organizations or agencies, in no way 
connected with manufacturers, which test and approve various manu- 
factured products and authorize manufacturers or distributors of said 
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products to represent that the products have been tested and approved 
by such organization. There is a substantial number of purchasers 
who prefer to buy products that have been tested and approved by 
such organizations because of the belief on the part of such purchasers 
that products that have been tested and approved by such agencies 
are of a superior quality. 

Par. 7. The use by respondent of the expressions “seal of. approval” 
and “certified” in the manner set forth herein has had and now has 
the capacity and tendency to mislead and deceive, a substantial portion 
of the purchasing public into the erroneous belief that said cherries 
were approved and certified by an independent and unprejudiced 
agency engaged in such activities and which is not connected with 
respondent. Asa result of such erroneous belief, substantial quantities 
of respondent’s candy have been purchased in preference to candy 
which did not bear a “seal of approval.” Thereby, trade has been 
diverted unfairly to respondent from its aforesaid competitors who 
do not falsely represent that their candy has received a certificate of 
approval. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before examiners of 
the Commission theretofore duly designated by it, in support of the 
allegations of said complaint and in opposition thereto, briefs filed 
herein, and oral argument by DeWitt T. Puckett, counsel for the 
Commission, and by Harry P. Kishner, counsel for the respondent, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Cherry Specialty Co., a corpora- 
tion, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale. sale and distribution of candy, or any other merchandise, in 
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commerce as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Selling or distributing candy, or any other merchandise, so packed 
and assembled that sales of such candy, or other merchandise, to the 
general public are to be made, or may be made, by means of a lottery 
scheme, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of others display posters 
or other advertising literature either with assortments of merchandise 
or separately, which said display posters or other advertising literature 

‘inform the purchasing public that sales of said assortment of mer- 
chandise are to be or may be made by means of a game of chance, gift 
enterprise, or lottery scheme. 

3. Selling or otherwise distributing any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

4. Using the terms “Seal of Approval” or “Certified” or any other 
terms of similar import or meaning to describe or refer to its products, 
or otherwise representing that such products have been inspected and 
approved by any organization unless such products have, in fact, been 
tested, approved and certified by an adequately equipped independent 
establishment engaged in the business of conducting impartial tests 
of the character represented. 

It ts further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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WALLACE G. CLARK AND NORMAN A. DODGE, TRADING 
AS HYRAL DISTRIBUTING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3726. Complaint, Feb. 28, 1939—Decision, Apr. 8, 1941 


Where (1) two individuals, and (2) a corporation of which they were officers 
and directors and which, with the exception of a certain period, they 
fully owned and controlled; engaged in competitive interstate sale and. 
distribution of a dental preparation known as Hyral; by advertisements 
disseminated through circulars, letters and other printed matter and by 
radio continuities broadcast from stations of interstate reception— 

Represented that said Hyral was a notable new discovery in the field of dental 
hygiene which was both an antiseptic and a germicide and a cure or 
remedy for all mouth disorders, including bleeding gums, pyorrhea, and 
trench mouth, and constituted a competent and effective treatment for said 
conditions; that it would remove film, tobacco, food stains, and accumu- 
lated tartar from the teeth; would whiten teeth and prevent formation of 
tartar; correct foul breath, make condition of mouth entirely healthy, 
prevent loss of teeth; and make and keep gums firm; 

Facts, being that said product or powder, consisting of sodium perborate and 
sodium borate with pink coloring and flavoring, was not a new discovery 
but had long been used by members of the dental profession and in. denti- 
frices; it would not cure trench mouth, though tending temporarily to 
inhibit growth of bacteria or germ causing it; nor, while it might, through 
its. effervescent quality, remove loose particles of food lodged on the teeth, 
did it have any value in cleaning or whitening them or removing film; 
such effect as it might have on unpleasant breath odors would be limited 
to masking such odors temporarily; it had no special quality or. value 
in whitening the teeth in excess of results obtained when used as an aid 
to the tooth brush, in which case its action would be the same as any 
ordinary dentifrice; and, except as above noted, it would not accomplish 
the results claimed; 

With effect of confusing, misleading and deceiving a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such re- 
presentations were true and thereby, into purchase of said product, whereby 
substantial trade in commerce was unfairly diverted to them from com- 
petitors who truthfully advertise their products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair methods 
of competition in commerce, and unfair and deceptive acts and practices 
therein. 


Before Ur. John J. Keenan, trial examiner. 
Mr. Randolph W. Branch and Mr. DeWitt T. Puckett for the 


Commission. 
Mr. Norman A. Dodge, of Fort Worth, Tex., for respondents. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Wallace G. Clark 
and Norman A. Dodge, and Hyral Distributing Co., a corporation, 
hereinafter referred to as respondents, have violated the provisions 
of the said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrarny 1. The said respondents, Wallace G. Clark and Nor- 
man A. Dodge, both residents of the city of Dallas, State of Texas, 
were, for several years prior to April 1937, copartners trading and 
doing business under the name and style of Hyral Distributing Co., 
with their office and principal place of busines in the city of Fort 
Worth, State of Texas, and were engaged in the business of manu- 
facturing, distributing and selling a certain preparation known as 
“Hyral,” which is intended for use in the cure, mitigation, treatment 
or prevention of diseases in man. Respondents sold such prepara- 
tion to members of the purchasing public situated in various States 
of the United States and in the District of Columbia, and caused 

ae “ ; 
said preparation when sold by them to be transported from their 
aforesaid place of business in the State of Texas to purchasers 
thereof located in the States of the United States other than the 
State of Texas and in the District of Columbia. During that period 
respondents maintained a constant course of trade in commerce in 
said preparation among and between the various States of the United 
States and in the District of Columbia. 

Par. 2. The respondent Hyral Distributing Co. is a corporation 
organized and existing under the laws of the State of Delaware 
and having its office and principal place of business at 3902 McKin- 
ney Ave., in the city of Dallas, State of Texas. The respondents 
Dodge and Clark have at all times been respectively the president 
and the vice-president and general manager of the corporation and 
have dominated and controlled its affairs. The corporation is now, 
and has been for more than one year last past, engaged in the busi- 
ness of manufacturing, distributing and selling the said “Hyral” to 
members of the purchasing public situated in various States of the 
United States and in the District of Columbia, and causes said 
preparation, when sold by it, to be transported from its aforesaid 
place of business in the State of Texas to the purchasers thereof 
located in States of the United States other than the State of Texas, 
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and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a constant course of trade 
in commerce in said preparation among and between the various 
States of the United States and in the District of Columbia. 

Par. 38. In the course and conduct of their said businesses, the 
respondent Hyral distributing Co., a corporation, is now, and has 
been for more than 1 year last past, and respondents Clark and 
Dodge were, in substantial competition in commerce among and 
between the various States of the United States and in the District 
of Columbia, with other corporations and partnerships, and with 
individuals selling and distributing preparations and products de- 
signed and intended for and used in the treatment, relief and remedy 
of the conditions of the human body for which the respondents rec- 
ommend, and have recommended, the use of the said “Hyral.” 
Among such competitors in said commerce are and were many who 
do not, and did not, in any manner misrepresent their said prepara- 
tions and products, or the therapeutic properties thereof, and who 
do not, and did not, make any false statements in connection with 
the sale and distribution of their said preparations and products. 

Par. 4. In the course and conduct of the aforesaid businesses, 
the said respondents have disseminated and caused the dissemination 
of, and the respondent corporation is now disseminating and caus- 
ing the dissemination of, false advertisements concerning the said 
preparation, by United States mails, in circulars and other printed 
or written matter, all of which have been and are distributed in 
commerce among and between the various States of the United 
States; and by continuities broadcast from radio stations, which 
had and have sufficient power to, and do and did, convey the pro- 
grams emanating therefrom to listeners located in various States of 
the United States other than the State in which said broadcasts orig- 
inate, or originated, and by other means in commerce, as commerce 
is defined in the Federal Trade Commission Act, for the purpose 
of inducing, and which are likely to induce, directly or indirectly, 
the purchase of said preparation, and said individual respondents 
have disseminated and caused the dissemination of, and the said cor- 
porate respondent has disseminated, and is now disseminating and 
has caused and is now causing the dissemination of, false advertise- 
ments concerning the said product by various means for the pur- 
pose of inducing, or which are likely to induce, directly or indi- 
rectly, the purchase of said product in commerce, as commerce is 
defined in the Federal Trade Commission Act. 
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Among and typical of the false advertisements and representa- 
tions contained in said advertisements, disseminated and caused to 
be disseminated, as aforesaid, by respondents Clark and Dodge, are 
the following: 


Hyral is a notable new discovery * * * 

Hyral * * * H-y-R-A-L * * * the unique dentifrice positively removed 
film and whitens teeth. Its continued use absolutely corrects and prevents 
all mouth disorders including Pyorrhea and Trench Mouth. 

It makes the gums firm, hard and healthy as nature intended them to be— 
all of the ingredients of Hyral have cleansing and medicinal value. Hyral 
liberates oxygen in the mouth which penetrates into every crevice around 
and between the teeth, cleaning them thoroughly and killing harmful germs.— 
Hyral will make and keep your teeth wonderfully white and beautiful as 
nature intended. 

Hyral removes tartar and keeps it away. 

It liberates oxygen * * * dissolving film and 1o0senming tartar. Hyral 
promotes the health of every part or organ it touches. 

Hyral banishes sour tobacco breath, tobacco stain and taste; banishes that 
unpleasant dark brown morning-after mouth tang however caused and cor- 
rects fetid breath. It gives mouth hygiene 100% keeping the mouth cavity 
clean and wholesome.—Believe it or not, if Hyral were universally used 
mouth disorders of many kinds would practically disappear!—Allow Hyral 
to remain in your mouth several minutes to be absorbed, thereby cleansing it 
and destroying the germs that cause pyorrhea or other mouth ailments.—Bleed- 
ing gums (the beginning of pyorrhea) usually are relieved in three to ten 
days by daily twice-a-day use of Hyral; used more often, quicker results 
follow. Trench Mouth usually in about the same time. 

Hyral will reach and clean thoroughly those unexposed surfaces of the teeth 
that the brush never reaches. 

Hyral whitens the teeth and gives complete mouth hygiene. 

* * * making your teeth white and beautiful— 

Is there any such disorder affecting your health or embarrassing you with 
repulsive odors known as halitosis? Would you be pleased to have a dentifrice 
100% cleansing and efficient which will keep your mouth in healthy condition? 
If so, use Hyral—the last word in mouth hygiene. 


Among and typical of the false advertisements and representations 
contained in said advertisements, disseminated and caused to be dis- 


seminated as aforesaid by respondent Hyral Distributing Company 
are the following: 


It promotes oral hygiene. 

Proper daily attention to mouth hygiene is the one sure way to white, spark- 
ling teeth. 

For—a breath beyond reproach use Hyral. 

So don’t you let dull, dingy, unattractive teeth mar your social or business 
opportunities. Hyral—will give you assurance—it will assist you in restoring 
the natural luster to your teeth. 

Remember “Save Teeth first with Hyral tooth powder.” 
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It helps to make the gums firm and healthy and the teeth more secure— 
You with tender gums or pyorrhea! Get Hyral. 

It will help to prevent you from losing your teeth and assist you to regain 
sound healthy gums and gleaming beautiful teeth. Especially valuable to those 
whose teeth are threatened with pyorrhea. 

Gradually tartar is formed, the gums are irritated and germs gain entrance 
to the gum tissues * * *, This is one way tender gums and pyorrhea get 
their start. Once the tissues are invaded nature seems powerless to overcome. 
these germs. Hyral, the unique and popular dentifrice combats this destruc- 
tive process at every step of its development including the final stage. It 
removes the film that coats the surface of the teeth. It penetrates into crevices’ 
between teeth and gums. It attacks the germs that have gained entrance into 
the gum tissue. Every ingredient in Hyral has antisepctic or germicidal 
qualities. It is 100% effective. 

You teeth will acquire a new lustre from the day you start using Hyral— 
its distinctive properties make it especially valuable to those whose teeth 
are threatened with pyorrhea. Hyral—dissolves in the mouth setting free 
tiny bubbles of oxygen that foam into every crevice of the teeth purifying, | 
deodorizing, cleansing. 

Hyral removes food and tobacco stains. 

Par. 5. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto not herein set out, 
all of which purport to be descriptive of the causes of the ailments 
and conditions of the human body, for which respondents recom- 
mend and have recommended the preparation, and its effectiveness 
in the treatment of the said ailments and conditions, respondents 
Dodge and Clark directly, and by implication, among other things 
have represented that “Hyral” is a new and important discovery 
in the field of dental hygiene; that it will positively remove film and 
whiten the teeth; that it will prevent all disorders of the mouth, in- 
cluding pyorrhea and trench mouth, regardless of their cause, and 
is a cure and adequate remedy for all of them; that it will make the. 
gums firm, hard, and healthy; that all its ingredients have cleansing 
and medicinal value; that it liberates oxygen in the mouth, which 
reaches and cleans all crevices, kills germs, loosens and removes tartar, 
and keeps it from forming; that it promotes the health of any part 
or organ that it touches; that it banishes tobacco breath, all tobacco 
stains, tobacco taste, dark-brown morning after mouth tang, regard-- 
less of its cause, and corrects fetid breath; that it will give a 100% 
hygienic condition to the mouth; that the universal use of “Hyral” 
would result in the practical disappearance of many mouth dis- 
orders; that its use twice a day is a complete treatment for, and will 
relieve, bleeding gums and trench mouth in three to ten days; that 
it will reach and thoroughly clean unexposed tooth surfaces and 
every crevice between the teeth and under the gums; that the use of 
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“Hyral” assures sparkling, white, beautiful teeth and a healthy, 
mouth, and is a competent remedy for halitosis; and respondent 
Hyral Distributing Co. in like manner has represented that “Hyral” 
promotes oral hygiene which is the one sure way to white and spark- 
ling teeth; that it assures the user of an unobjectionable breath; that 
it will give the user business and social poise; that it will prevent 
the user from losing his teeth; that it will impart firmness and 
health to the gums and make the teeth gleaming, beautiful and more 
secure; that it will avert the deposition of tartar, will avert and is 
a competent treatment for pyorrhea, and that it will remove all stains 
on the teeth due to food or tobacco. 

Par. 6. The aforesaid representations used and disseminated by 
respondents in the manner above described are grossly exaggerated, 
misleading and untrue, and constitute false advertising. In truth and 
in fact “Hyral” is composed of ingredients which have long been 
known to the medical and dental professions, as have their properties. 
“Hyral” is neither a new nor a notable discovery, either in its in- 
gredients or in their combination. While “Hyral” may remove the 
film deposited on the teeth as a consequence of eating and the action 
of the oral fluids, it has no effect in whitening the structure of the 
teeth themselves. “Hyral” will not prevent the user from being 
afflicted with any and all mouth disorders, including pyorrhea and 
trench mouth, regardless of their cause, nor is it an adequate remedy 
or cure for them. “Hyral” will not make the gums firm or hard nor 
restore unhealthy gums to health. The medicinal effects of some of 
the ingredients are negligible and the quantity of others in the prepa- 
ration is insufficient to have any therapeutic significance. The oxygen 
released by the use of “Hyral” may be to some extent of cleansing 
and germicidal action, but is neither completely cleansing nor com- 
pletely germicidal. “Hyral” will not loosen nor remove tartar de- 
posits nor will it prevent their deposition. “Hyral” does not promote 
the health of all parts or organs which it touches. Its effect on the 
breath and taste in the mouth is but transitory. It will not remove 
all tobacco stains from the teeth. Its use will not render the mouth 
100% hygienic, and such hygienic effect as it may have is only tem- 
porary. The universal use of “Hyral” would not cause many mouth 
disorders to substantially disappear. “Hyral” will not completely 
destroy all pyorrhea or other germs, and many mouth ailments are not 
caused by germs. Used twice daily it will not relieve bleeding gums 
or trench mouth in 38 to 10 days, nor is it a competent treatment for 
these conditions. It will not reach nor thoroughly clean unexposed 
tooth surfaces nor under the gums. All users of “Hyral” are not 
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assured of sparkling, white, beautiful teeth and clean, healthy mouths 
as a result of such use, nor is it a competent remedy for halitosis. The 
possession of white and sparkling teeth and an unobjectionable breath 
depends upon other factors as well as cleanliness of the oral cavity. 
Social or business assurance will not be created or fostered by the use 
of “Hyral.” “Hyral” will not in all cases prevent the loss of the 
user’s teeth. It has no effect upon the gums nor will it cause the teeth 
to remain or become more secure or, in the absence of other factors, 
to gleam or be beautiful. It will not remove all tobacco and food 
stains from the teeth. 

Par. 7. The use by respondents of the foregoing false, deceptive 
and misleading representations and claims disseminated as aforesaid 
with respect to said preparation has had, and now has, the capacity 
and tendency to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such false statements, representations and claims are true, that the 
preparation possesses the properties claimed and represented, and will 
- accomplish the results indicated, and has caused a substantial portion 
of the purchasing public, because of such erroneous and mistaken 
belief, to purchase substantial quantities of said preparation. 

As a result trade has been diverted unfairly to the respondents 
from their competitors in said commerce who truthfully advertise the 
effectiveness and use of their respective preparations and products, as 
described in paragraph 8 hereof. In consequence thereof, injury has 
been and is now being done by respondents to competition in commerce 
among and between the various states of the United States and in the 
District of Columbia. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 28, 1939, issued and there- 
after served its complaint in this proceeding upon the respondents 
Wallace G. Clark and Norman A. Dodge, individuals, and upon Hyral 
Distributing Co., a corporation, charging them with the use of unfair 
methods of competition in commerce, and unfair and deceptive acts and 
practices in commerce, in violation of the provisions of said act. 

322695"—41—vou. 3270 
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After the issuance of said complaint and the filing of respondents’ 
answer thereto, testimony and other evidence in support of the allega- 
tions of the said complaint were introduced by DeWitt T. Puckett, 
attorney for the Commission, and in opposition to the allegations of 
the complaint by Norman A. Dodge, attorney for the respondents, 
before John J. Keenan, an examiner of the Commission theretofore 
duly designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commission 
on the said complaint, the answer thereto, testimony and other evidence, 
and brief in support of the complaint (respondents not having filed 
brief and oral argument not having been requested) ; and the Com- 
mission, having duly considered the matter and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public, and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPy 1, The Commission finds that the respondent Hyra] Dis- 
tributing Co. is a corporation organized and existing under and by 
virtue of the laws of the State of Delaware, with its principal office 
and place of business in the city of Fort Worth, Tex. However, said 
corporation did not obtain a license to do business in the State of 
Texas until the year 1937. During the period from 1934 to 1937, the 
individual respondents, Wallace G. Clark and Norman A. Dodge con- 
ducted business as a copartnership under the trade name of Hyral 
Distributing Co. Said individual respondents were also owners of 
all the capital stock of the corporate respondent. On April 8, 1987, 
subsequent to the obtaining of a license to do business in the State of 
Texas by said corporate respondent, the individual respondents, Wal- 
lace G. Clark and Norman A. Dodge, entered into an agreement with 
Wesley Gilliland, Burton Gilliland, Evan E. A. Stone and C. H. 
Sterrett of Dallas, Tex., whereby said individual respondents, Wallace 
G. Clark and Norman A. Dodge, agreed to convey 50% of the capital 
stock in said corporation, Hyral Distributing Co., to said parties 
subject to certain forfeiture provisions on the nonperformance of 
certain conditions with reference to increasing the business. Pursuant 
to this agreement, the capital stock of said corporation was conveyed 
as provided and the place of business of said corporation was removed 
from Fort Worth, Tex., to the city of Dallas, Tex. The said individual 
respondents continued as officers and directors of said corporation but 
the management thereof was placed under the supervision of Evan 
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E. A. Stone. This agreement was continued until the year 1938, at 
which time said agreement was terminated and the stock of said 
corporate respondent was transferred back to the said individual 
respondents, Wallace G. Clark and Norman A. Dodge, who since that 
date have had full ownership and control of said corporation. 

During all the times mentioned herein the individual respondents: 
and the corporate respondent have been engaged in the sale and distri- 
bution of a certain dental preparation known as “Hyral” and have 
caused said preparation when sold to be transported from their places 
of business in, the State of Texas to purchasers thereof located in 
various other States of the United States. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in said dental preparation in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of said business as hereinabove 
described, the respondents have been engaged in substantial competition 
in commerce among and between the various States of the United 
States with other individuals, corporations, firms, and partnerships, 
engaged in the business of selling and distributing dentifrices and 
preparations for use in the treatment of conditions of the human mouth, 
in commerce among and between the various States of the United 
States. 

Par. 3. In the course and conduct of their aforesaid business, the 
individual respondents, Wallace G. Clark and Norman A. Dodge, 
trading as Hyral Distributing Co., and the corporate respondent, 
Hyral Distributing Co., have disseminated false, deceptive and mis- 
leading representations concerning the efficacy of their preparation 
‘“Hyral” and the therapeutic value of said preparation. Such rep- 
resentations were made in circulars, letters and other printed matter 
and by radio continuities advertising said preparation broadcast from 
stations located in the State of Texas, which had sufficient power to 
and did convey said continuities to listeners in States other than the 
State of Texas. Among and typical of the statements and represen- 
tations contained in such advertisements disseminated as aforesaid 
by the individual respondents, Wallace G. Clark and Norman A. 
Dodge, trading as Hyral Distributing Co., are the following: 

Hyral is a notable new discovery * * *. 

Hyral * * * wH-yRAL * * * the unique dentifrice positively removes 
film and whitens teeth. Its continued use absolutely corrects and prevents all 
mouth disorders including Pyorrhea and Trench Mouth. 


It make the gums firm, hard and healthy as nature intended them to be—all of 
the ingredients of Hyral have cleansing and medicinal value. Hyral liberates 
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oxygen in the mouth which penetrates into every crevice around and between the 
teeth, cleaning them thoroughly and killing harmful germs.—Hyral will make and 
keep your teeth wonderfully white and beautiful as nature intended. 

Hyral removes tartar and keeps it away. 
~ It liberates oxygen * * * dissolving film and loosening tartar. 

Hyral banishes—tobacco stain—and corrects fetid breath. It gives mouth 
hygiene 100% keeping the mouth cavity clean and wholesome.—Believe it or 
not, if Hyral were universally used mouth disorders of many kinds would prac- 
tically disappear !—Allow Hyral to remain in your mouth several minutes to be 
absorbed, thereby cleansing it and destroying the germs that cause pyorrhea or 
other mouth ailments.—Bleeding gums (the beginning of pyorrhea) usually are 
relieved in three to ten days by daily twice-a-day use of Hyral; used more often, 
quicker results follow. Trench Mouth usually in about the same time. 

Hyral will reach and clean thoroughly those unexposed surfaces of the teeth 
that the brush never reaches. y 

Is there any such disorder affecting your health or embarrassing you with 
repulsive odors known as halitosis? Would you be pleased to have a dentifrice 
100% cleansing and efficient which will keep your mouth in healthy condition? 
If so, use Hyral—-the last word in mouth hygiene. 


Among and typical of statements and representations contained in 
the advertisements disseminated by the corporate respondent, Hyral 
Distributing Co., are the following: 


It promotes oral hygiene. 

Proper daily attention to mouth hygiene is the one sure way to white, 
sparkling teeth. 

For—a breath beyond reproach use Hyral. 

—it will assist you in restoring the natural luster to your teeth. 

Remember, “Save Teeth first with Hyral tooth powder”. 

It helps to make the gums firm and healthy and the teeth more secure—You 
with tender gums or pyorrhea! Get Hyral. 

It will help to prevent you from losing your teeth and assist you to regain 
sound healthy gums and gleaming beautiful teeth. Especially valuable to those 
whose teeth are threatened with pyorrhea. 

Gradually tartar is formed, the gums are irritated and germs gain entrance 
to the gum tissues. This is one way tender gums and pyorrhea get their start. 
Once the tissues are invaded nature seems powerless to overcome these germs. 
Hyral, the unique and popular dentifrice combats this destructive process at 
every step of its development including the final stage. It removes the film that 
coats the surface of the teeth. It penetrates into crevices between teeth and 
gums. It attacks the germs that have gained entrance ino the gum tissue. 
Every ingredient in Hyral has antiseptic or germicidal qualities. It is 100% 
active. 

Your teeth will acquire a new lustre from the day you start using Hyral—its 
distinctive properties make it especially valuable to those whose teeth are threat- 
ened with pyorrhea. Hyral—dissolves in the mouth setting free tiny bubbles of 
exygen that form into every crevice of the teeth purifying, deodorizing, cleansing. 

Hyral removes food and tobacco stains. 
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Par. 4. Through the use of the statements and representations 
hereinabove set forth and others similar thereto not specifically set out 
herein, the respondents represent that “Hyral” is a notable new dis- 
covery in the field of dental hygiene which is both an antiseptic and a 
germicide and that it is a cure or remedy for all mouth disorders, in- 
‘ cluding bleeding gums, pyorrhea and trench mouth, and that it con- 
stitutes a competent and effective treatment for such conditions; that 
said preparation will remove film, tobacco and food stains and 
accumulated tartar from the teeth and that it will whiten the teeth 
and prevent the formation of tartar; that it will correct foul breath, 
give an entirely hygienic condition to the mouth and prevent the loss 
of teeth, 

Par. 5, In the course and conduct of its business the corporate re- 
spondent, Hyral Distributing Co., and the individual respondents, 
Wallace G, Clark and Norman A. Dodge, individually and as officers 
and directors of said corporate respondent, have disseminated and 
are now disseminating and have caused and are now causing the dis- 
semination of false advertisements concerning said preparation 
“Hyral” by United States mails and by various other means in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
and have also disseminated and are now disseminating and have 
caused and are now causing the dissemination of false advertisements 
concerning their said preparation by various means for the purpose of 
inducing and which are likely to induce, directly or indirectly, the 
purchase of their preparation in commerce, as commerce is defined in 
the Federal Trade Commission Act. Among and typical of the false, 
misleading and deceptive misrepresentations contained in said false 
advertisements, disseminated and caused to be disseminated as here- 
inabove set forth, by the United States mails, by advertisements in 
newspapers, by radio continuities and in circulars and other advertis- 
ing literature, are the following: 

Hyral * * * The amazing, different dentifrice not only cleans the teeth 
but helps to keep the gums firm. 

It cleans the teeth and helps make firm gums. 

Through the use of statements and representations hereinabove set 
forth and others similar thereto not specifically set out herein, the 
respondents represent that Hyral is a different or new dentifrice in 
the field of dental hygiene which will be effective in making and 
keeping the gums firm. 

Par. 6. The foregoing statements and representations used and 
disseminated by the individual respondents, Wallace G. Clark and 
Norman A. Dodge, trading as Hyral Co., and by the corporate re+ 
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‘spondent, Hyral Distributing Co., in the manner and form as herein- 
above set forth are grossly exaggerated, false, and misleading. Re- 
spondents’ preparation “Hyral” is a powder consisting of one part 
sodium perborate and two parts sodium borate, flavored with oils of 
peppermint and wintergreen and colored pink with mercurochrome. 
This preparation is not a new discovery as both sodium perborate’ 
and sodium borate have long been known to and have been used by 
members of the dental profession and to some extent these ingredients 
have been used in dentifrice preparations. Sodium perborate when 
mixed with the saliva liberates oxygen which tends to inhibit the 
‘growth of the bacteria or germ causing the condition known as 
~ trench mouth but will not of itself or in combination with sodium 
borate affect a cure of such condition. Respondents’:preparation as 
constituted is mildly antiseptic with no germicidal properties and has - 
no therapeutic value in the treatment of bleeding gums or other mouth 
disorders in excess of that afforded by a mild antiseptic. In the case 
of trench mouth, this preparation might have some beneficial effects 
as a complementary treatment in temporarily inhibiting the growth 
of the bacteria causing trench mouth, but it does not constitute a 
cure or remedy for this condition. This preparation has no value in 
the treatment of the condition known as pyorrhea. It does not make 
‘the gums firm, hard, or healthy, or prevent the loss of teeth. The 
effervescent quality of this preparation might remove loose particles 
‘of food lodged on the teeth, but has no value in cleaning the teeth, 
removing film, or in any way whitening the teeth. This prepara- 
tion will not remove tartar from the teeth or prevent its formation 
or have any effect on tobacco stains on the teeth. Its’ effect on un- 
pleasant breath odors would be limited to temporarily masking such 
odors. This preparation has no peculiar or special qualities which 
would be of value in cleansing and whitening the teeth in excess of 
the results obtained when used as an aid to the tooth brush, in which 
case its action would be the same as any ordinary dentifrice. 

Par. 7. The aforesaid statements and representations of re- 
spondents relative to the efficacy and to the effectiveness in use of 
the preparation “Hyral” have the capacity and tendency to, and do, 
confuse, mislead and deceive a substantial number of members of the 
purchasing public into the erroneous and mistaken belief that such 
statements and representations are true and into the purchase of 
such preparation because of said erroneous and mistaken belief. Sub- 
stantial trade in said commerce is thereby unfairly diverted to re- 
spondents from their competitors who are engaged in the sale and 
distribution of similar preparations and other preparations designed 
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and intended for similar usage, who truthfully advertise the extent 
of the value and éffectiveness of their respective preparations. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce and also constitute unfair and deceptive acts and practices in 
commerce within the intent and meaning of Section 5 of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


‘This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony and other evidence in support of the allegations 
of said complaint and in opposition thereto, taken before John J. 
Keenan, an examiner of the Commission theretofore duly designated 
by it, and brief of counsel for the Commission filed herein; and the 
Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, Hyral Distributing Co., a 
corporation, and its officers, and Wallace G. Clark and Norman A. 
Dodge, individuals, and all of their respective representatives, agents, 
and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale and distribution of a 
certain dental preparation designated as “Hyral,” or any other prep- 
aration composed of substantially similar ingredients or possessing 
substantially similar properties, in commerce, as commerce is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from representing: 

1. That respondents’ preparation is a new discovery or that it 
has germicidal properties. 

2. That respondents’ preparation is a cure or remedy for bleeding 
gums or other mouth disorders, or that it constitutes a competent 
or effective treatment for such conditions in excess of that afforded 
by a mild antiseptic. 

3. That respondents’ preparation is a cure or remedy for trench 
mouth or that it constitutes a competent or effective treatment there- 
for in excess of temporarily inhibiting the growth of the bacteria 
causing trench mouth. 
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4. That respondents’ preparation has any therapeutic value in the 
treatment of pyorrhea, or that it is a cure or remedy for such 
condition. 

5. That said preparation will make the gums firm, hard or healthy, 
or that its use will prevent the loss of teeth. 

6. That respondents’ preparation will remove tobacco stains, or 
will remove or prevent tartar formations on the teeth. 

7. That respondents’ preparation will have any effect upon un- 
pleasant breath odors in excess of temporarily masking such odors. 

It is further ordered, That the respondent Hyral Distributing Co., 
a corporation, and its officers, and Wallace G. Clark and Norman 
A. Dodge, individually and as officers and directors of said corpora- 
tion, and their respective representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of their preparation 
“Hyral,” or any other preparation of substantially similar .compo- 
sition or possessing substantially similar properties, whether sold 
under the same name or any other name or names, do forthwith 
cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any adver- 
tisement— 

(a) By means of the United States mails, or 

(6) By any means in commerce, as commerce is defined in the - 
Federal Trade Commission Act, which advertisement represents di- 
rectly or through inference that said preparation designated as 
“Hyral” is a new or different dentifrice or has any special proper- 
ties which would be effective in making the aus firm or in keeping 
the gums firm. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to 
induce, directly or indirectly, the purchase in commerce as commerce 
is defined in the Federal Trade Commission Act of said preparation 
“Hyral,” which advertisement contains any of the representations 
prohibited in paragraph 1 hereof. 

It is further ordered, That each of the said respondents shall, 
within 60 days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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In tHe MaAtTrer oF 


DAVID KRITZIK, TRADING AS GENERAL MERCHANDISE 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3780. Complaint, May 2, 1989—Decision, Apr. 3, 1941 


Where an individual engaged in conducting a premium and novelty business, 
and in competitive interstate sale and distribution of blankets, radios, 
cigarettes, candies, and other articles of merchandise ; 

Furnished to purchasers various devices and plans of merchandising which in- 
volved operation of games of chance, gift enterprise, or lottery schemes for 
sale and distribution of articles concerned to ultimate consumers by lottery 
and chance, including, as illustrative and typical, assortments consisting of 
(1) two blankets and a punchboard for use in selling and distributing said 
products under a plan by which purchasers securing from the 100 numbers 
secreted in the board, the two numbers corresponding to those in holes 
designated as grand prize became entitled to and received said blankets, others 
received nothing other than privilege of a punch, and cost of punch was 
determined by figures contained on slip of paper secured from hole selected ; 
(2) twelve key holders equipped with dry cell and bulb, embedded in the 
upper portion of punchboard, secured by those selecting from the 400 covered 
holes, for the five cents paid, numbers corresponding to those displayed in 
connection with each of said twelve key holders, others receiving nothing 
for their money; and (8) a miniature radio, with a 110-hole punchboard, 
with ten punches free and prices of remaining 100 varying from 1 cent 
to 22 cents, as determined by slip secured, person punching out a certain 
number receiving said radio and others receiving nothing ; and thereby 

Placedin the hands. of others various. .devices. for the distribution of his mer- 
chandise by means of a game of chance, gift enterprise, or a lottery, contrary 
to the established public policy of the United States Government and in 
competition with others who are unwilling to and do not use in the distribution 
of their product any method involving chance; 

With result, as consequence of its said methods, that trade was unfairly diverted 
to him from such competitors: 

Held, That such acts and practices were all to the prejudice and injury of the 
public, and competitors, and constituted unfair methods of competition 
in commerce, and unfair and deceptive acts and practices therein. 


Before Mr. Miles J. Furnas, trial examiner. 

Mr. L. P. Allen, Jr., Mr. D. C. Daniel and Mr. J. W. Brookfield, Jr., 
for the Commission. 

Weinstein & Kline, of Milwaukee, Wis., for respondent. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal Trade 
Commission having reason to believe that David Kritzik, individually 
and trading as General Merchandise Co., hereinafter referred to as 
respondent, .has violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the interest of the public, hereby issues its complaint stating its 
charges in that respect as follows: 

ParacrapH 1. Respondent David Kritzik is an individual trading 
as General Merchandise Co., with his principal office and place of 
business located at 843 North Third Street, Milwaukee, Wis. Re- 
spondent is now, and for some time last past has been, engaged in the 
sale and distribution of blankets, radios, cigarettes, candy, and other 
articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia. Respond- 
ent causes and has caused said products when sold to be transported 
from his aforesaid place of business in Wisconsin to purchasers thereof 
in the various other States of the United States and in the District of 
Columbia at their respective points of location. There is now and has 
been for some time last past a course of trade by respondent in such 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. In the course and 
conduct of said business, respondent is, and has been, in competition 
with other individuals and with partnerships and corporations engaged 
in the sale and distribution of like or similar articles of merchandise 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the sale and distribution of his said merchandise, as de- 
scribed in paragraph 1 hereof, respondent furnishes and has furnished 
various devices and plans of merchandising which involve the opera- 
tion. of games of chance, gift enterprises, or lottery schemes, by which 
said merchandise is sold and distributed to the ultimate consumers 
thereof wholly by lot or chance. One of respondent’s assortments sub- 
stantially illustrates the sales plan or method used in the sale or 
distribution of his merchandise to the. purchasing public, and is as 
follows: 

This assortment consists of two blankets, together with a device 
commonly called a punchboard. ‘The punchboard contains 100 holes 
into which have been inserted slips of paper and on one side of said 
slips of paper is printed the amount the purchaser is to pay for the 
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privilege of making the punch. These amounts range from 1 cent. to 
22 cents. On the other side of said slips of paper is printed a number 
which entitles the holder thereof to one of the blankets if it corresponds 
with either of the numbers punched from the two holes designated as 
“Grand Prize.” The slips of paper inserted into the holes designated 
“Grand Prize” are not punched out until all the 100 chances on said 
board are sold. Purchasers punching numbers from the board that 
do not correspond with the numbers on the slips of paper in the holes 
designated “Grand Prize” receive nothing for their money other than 
the privilege of making a punch. The numbers are effectively con- 
cealed from purchasers and prospective purchasers until a punch: has 
been made and the particular punch separated from the board. The 
said merchandise is thus distributed to the purchasers of said BUCH 
from said board wholly by lot or chance. 

Respondent sells and distributes, and has sold and distributed, vari- 
ous assortments of his said merchandise and furnishes, and has fur- 
nished, various devices for the distribution of such merchandise by 
means of a game of chance, gift enterprise, or lottery scheme. Such 
plans or fathods vary in detail but the above-described plan or method 
is illustrative of the principle involved. 

Par. 3. The dealers or purchasers to whom respondent furnishes 
said punchboards use the same in selling and distributing respond- 
ent’s said merchandise in accordance with the aforesaid sales plan. 
Respondent thus supplies to and places in the hands of others the means 
of conducting lotteries in the sale of its merchandise in accordance 
with the sales plan hereinabove set forth. The use by respondent of 
said method in the sale of his merchandise and the sale of such mer- ' 
chandise by and through the use thereof and by the aid of said method 
is a practice of the sort which is contrary to an established public policy 
of the Government of the United States and in violation of the criminal 
laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure an article of merchandise at a price much less than the 
normal retail price thereof. Many persons, firms, and corporations, 
who sell or distribute merchandise in competition with the respondent 
as above alleged, are unwilling to adopt and use said method or any 
method involving a game of chance or the sale of a chance to win some- 
thing by chance, or any other method that is contrary to public policy 
and such competitors refrain therefrom. Many persons are attracted 
by said sales plan or method employed by respondent in the sale and 
distribution of his merchandise and the element of chance involved 
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therein, and are thereby induced to buy and sell respondent’s mer- 
chandise-in preference to merchandise offered for sale and sold by 
said competitors of respondent who do not use the same or an equiva- 
lent method. The use of said method by respondent, because of said 
game of chance, has a tendency and capacity to, and does, unfairly 
divert trade to respondent from his said competitors who do not use 
the same or an equivalent method, and as a result thereof substantial 
injury is being, and has been, done by respondent to competition in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices In commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Finpincs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 2d day of May, A. D. 1939, 
issued and thereafter served its complaint in this proceeding upon 
the respondent, David Kritzik, charging him with the the use of 
unfair methods of competition in commerce, and unfair and deceptive 
acts and practices in commerce, in violation of the provisions of said 
act. After the issuance of said complaint and the filing of respond- 
ent’s answer thereto, testimony and other evidence in support of 
- the allegations of the complaint were introduced by L. P. Allen, Jr., 
D. C. Daniel, and J. W. Brookfield, Jr., attorneys for the Commis- 
sion, and in opposition to the allegations of the complaint by Maurice 
Weinstein, attorney for respondent, before Miles J. Furnas, a duly 
appointed trial examiner of the Commission. Said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on said complaint, the answer thereto, 
the testimony and other evidence, and briefs in support of the com- 
plaint and in opposition thereto; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 
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FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, David Kritzick, is an individual trad- 
ing as General Merchandise Co. and having his principal place of 
business at 843 North Third Street, Milwaukee, Wis. 

Par. 2. Respondent, for more than 1 year prior to the issuance 
of the complaint herein was, and now is, engaged in conducting a 
premium and novelty business, and in the sale and distribution of 
blankets, radios, cigarettes, candies, and other articles of merchan- 
dise in commerce between and among various States of the United 
States and in the District of Columbia. Respondent causes said 
products, when sold, to be transported from his said place of busi- 
ness to purchasers thereof in various States of the United States at 
their respective points of location. 

Par. 3. Respondent, in the sale and distribution of his merchandise 
as described in paragraph 2 hereof, furnishes and has furnished to 
the purchasers thereof various devices and plans of merchandising 
- which involve the operation of games of chance, gift enterprises, or 
lottery schemes, by means of which said articles of merchandise are 
sold and distributed to the ultimate consumers thereof wholly by lot 
or chance. Typical of the methods so used by the respondent are 
the following: 

(a) One of respondent’s assortments consists of two blankets, to- 
gether with a device commonly called a “punchboard.” This punch- 
board has two small covered holes, each of which is designated 
“Grand Prize,” and effectively concealed within which is a slip of 
paper on which a number is printed; below these are ranged one 
hundred small covered holes for which punches are to be sold, 
each containing a slip of paper, on one side of which is printed a 
number and on the other side the amount in cents to be paid for 
the punch, which ranges from 1 cent to 22 cents; if the number on 
the slip corresponds to that in one of the holes designated as “Grand 
Prize,” it entitles the holder to one of the blankets. With the ex- 
ception of the two thus acquiring the award, the purchasers of the 
right to punch receive nothing for their expenditure but the privilege 
of punching. The number and cost of the punch appearing on 
each of the slips are effectively concealed until the punch has been 
made and the slip removed, and the numbers printed on the slips 
within the holes marked “Grand Prize” are not disclosed until all 
of the 100 holes have been punched. 

(6) Another of respondent’s assortments consists of 12 keyholders 
termed -“keyglos,” each of which is equipped with a dry cell and a 
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bulb which lights up when contact is made. These keyholders are 
imbedded in oe upper portion of the punchboard, and under each 
appears a number. In the lower portion of the board are 400 covered 
holes, each containing a number which is revealed when, the hole is 
punched, a charge of 5 cents each being made for the right to punch. 
The persons punching a hole containing a number corresponding 
toa keyglo number receives the keyholder as a prize. The purchasers 
punching holes which do not contain a number corresponding to 
a keyglo number, receive nothing for their money. 

(c) Another of respondent’s assortments consists of a miniature 
radio, together with a punchboard. This punchboard has 110 covered 
holes, 10 of which are free; the price of the remaining 100 punches 
varies from 1 cent to 22 cents each, according to the price indicated. 
There is but one prize—the radio, and only the purchaser who 
punches out the number which calls for this award receives anything 
for the money expended. 
~ Various other schemes: of like character for merchandising his 
products are advertised in respondent’s catalogue. 

Par. 4. Respondent, by his sales methods hereinbefore described, 
places in the hands of others various devices for the distribution of 
his merchandise by means of a game of chance, gift enterprise, or 
lottery; and respondent’s said sales methods are contrary to the 
established public policy of the Government of the United States. 

Par. 5. During all of the time herein mentioned respondent has 
been in competition with other dealers in merchandise of a like or 
similar character who are engaged in commerce between and among 
various States of the United States and who are unwilling to use, 
and do not use, in the distribution of their merchandise any method 
involving a game of chance, gift enterprise, or lottery scheme; and 
as a. result of respondent’s said methods, trade has been unfairly 
diverted from such competitors to the respondent. 


CONCLUSION 


The aforesaid acts and practices of the respondent are all to the 
prejudice and injury of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce, and 
unfair and deceptive acts and practices in commerce, ean the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


_ This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 


GENERAL MERCHANDISE CO. TLI5 


1109 A Order’ 


spondent, testimony and other evidence taken before Miles J. Furnas, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein, oral argument not having been requested, 
and the Commission having made its findings as to the facts and 
the conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. | 

It is ordered, That the respondent, David Kritzik, individually 
and trading as General Merchandise Co., or trading under any other 
name or names, his representatives, agents, and employees, directly 
or through any corporate or other device in connection with the 
offering for sale, sale and distribution of blankets, radios, keyholders 
or any other merchandise in commerce, as commerce is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others any merchan- 
dise together with punchboards, push or pull cards or other lottery 
devices, which said punchboards, push or pull cards or other lottery 
devices are to be used, or may be used, in selling or distributing such 
merchandise to the public. 

2. Supplying to or placing in the hands of others, punchboards, 
push or pull cards, or other lottery devices, either with assortments 
of merchandise or separately, which said punchboards, push or pull 
cards, or other lottery devices, are to be used, or may be used, in 
selling or distributing such merchandise to the public. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall within 60 days 
after service upon him of this order file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 
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In THE Marrter oF 


THE HUBINGER COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 3801. Complaint, June 1, 1939—Decision, Apr. 3, 1941 


Where a corporation engaged in manufacture and competitive interstate sale and 


distribution of glucose or corn syrup unmixed, and gluten feed, by-product 
thereof— 


In selling its said syrup, of like grade and quality, to, mostly, candy manufac- 


turers competitively engaged in sale to various customers, including chain 
stores, wholesalers, and retailers of candy, in most kinds of which such 
syrup is used, with cost thereof to candy manufacturer purchasers constitut- 
ing (1) a substantial part of cost of raw materials used in particular candies 
having high syrup content and of the total cost of manufacturing an extensive 
line of candies having a wide range of syrup content, and (2) a significant 
and possibly determinative factor in competitive sales to customers, espe- 
cially chain store and other large quantity purchasers, of many candies 
containing substantial quantity of such syrup ingredient, priced a few cents 
a pound only, and bearing no differentiating name or brand, and in sale of 
which candy sellers attract customers by selling at only fraction of a cent 
per pound lower than competitor, so that unfavored purchaser’s higher raw 
material costs are difficult, if not impossible, to recover by increasing selling 
price of candy manufactured if such purchaser hopes to maintain his sales 
volume— 


(a) Sold and delivered its said syrup in several types and sizes of containers, 


including barrels, half-barrels and 10- and 5-gallon kegs, at prices per hundred- 
weight which increased over tank car prices per hundredweight according to 
size and type of container, with differentials ranging from 13 cents for such 
drums, where there was no return freight thereon, to $1.08 for said 5-gallon 
kegs; 


(b) Sold its said product, between June 19, 1936, and July 25, 1937, at higher 


(c) 


de’ivered prices per hundredweight to purchasers located in certain cities 
other than Chicago and Zion, Ill., than those at which it sold said syrup in 
containers of like size and type to purchasers located in such cities, and 
thereafter sold its said product to purchasers in certain cities other than 
Chicago at higher prices per hundredweight than those at which it sold its 
said syrup in containers of like size and type to purchasers located in city 
aforesaid, and at prices which were not uniformly higher, but varied with 
geographic location ; : 

Sold its said syrup to a certain Chicago concern at delivered prices which 
were 10 cents per hundredweight less than those which it charged other pur- 
chasers in said city, through granting and allowing it, for portion of period 
involved, such discount from its regular list prices for delivery in city in 
question, and thereafter through contract: entered into by it with concern 
in question, under which discount was granted and allowed in consideration 
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of latter’s undertaking to purchase minimum of 125 tank cars of product in 
question yearly, for delivery at rate-of not less than 5 and not more than 35 
cars a month; 


(d@) Sold its said syrup to a certain grocery company in Muskogee, Okla., at 


delivered prices which were 10 cents per hundredweight less than those at 
which it sold said product to other purchasers located in said city, through 
accepting arbitrary deduction of said amount in full payment for product sold 
to said concern, and invoiced to it at full current market price; and 


(e) Continued to sell its said syrup to certain purchasers, most of whom were 


large quantity buyers and located in Chicago, at its old and lower price, while 
concurrently selling syrup of like grade and quality to other purchasers at 
its new and higher price; 


With result that— 


| (1) It discriminated, through sale of its syrup at said varying prices, 
differences between which were not shown by it as making only due allowance 
for differences, if any, in the cost of manufacture, sale or delivery resulting 
from the differing methods or quantities, if any, in which said commodities 
were sold and delivered to such buyers, between purchasers who paid various 
different prices for commodities in question; and unfavored candy manufac- 
turer purchasers, whose costs increased over those of favored purchasers 
directly as the amount of the discrimination between them and the syrup 
eontent of their candy increased, were placed under a competitive disad- 
vantage ; 

(2) Effect on those unfavored manufacturer purchasers whose products 
were sold on very close and competitive margin, as hereinbefore set forth, and 
for whom it was difficult, if not impossible, to recover higher raw material 
costs by increasing price of product if purchaser hoped to maintain his sales 
volume, was to decrease his profit to extent necessary to absorb higher direct 
per unit cost imposed by higher syrup cost as long as he attempted to sell his 
candy at competitive price, and in event, through such absorption, of impair- 
ment of profit to any material degree, of bringing about only selective sales 
by Such purchaser at non-competitive prices to customers on basis of service 
or on some other non-price basis, with consequently reduced volume of sales, 
unused capacity and increased overhead unit cost on particular, and also on 
all, products, with further impairment of profits thus entailed ; 

(3) Such impairment of profits tended to weaken, financially, existing 
unfavored candy manufacturers, with possibility of bringing about their 
elimination from the industry, and proved an effective deterrent to estab- 
lishment of new candy manufacturing enterprises in those areas in which it 
discriminated as above set forth; 

(4) There was conferred upon favored purchasers monetary benefits 
which gave them substantial competitive advantage, enabling them to re- 
duce selling price of their candy, lower costs, and increase volume and 
profits, with result that such benefits could well lead to domination by 
said favored purchasers of industry in question; and 

(5) Effect of lower prices granted to said Chicago and Muskogee con- 
cerns was sufficient to attract substantial business to instant corporation 
from its competitors; and 
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Where said corporation engaged, as aforesaid, in manufacture of such glucose 
or corn syrup unmixed and gluten feed, byproduct thereof, and in com- 
petitive interstate sale and distribution of such products ; 

In selling its said gluten feed, purchasers of which were all feed dealers com- 
petitively engaged in the resale thereof— 

(f) Sold its said product to 9 particular purchasers at prices which were 50 
cents per ton less than those at which it concurrently sold such feed of 
like grade and quality to all other purchasers, in accordance with the 
terms of a written contract entered into by it with them, providing for 
such an allowance in consideration of their undertaking purchase of 100 
tons per month for 12 months; 

with result that— 

(1) It discriminated in price, through selling its said feed at such 
different prices, differences between which were not shown by it as making 
only due allowance for differences, if any, in the cost of manufacture, sale 
or delivery resulting from the differing methods or quantities, if any, 
in which such commodity was sold or delivered to such customers, between 
purchasers who paid the different prices therefor ; 

(2) Allowances granted and paid by it to such favored feed dealers 
were sufficient, if and when reflected in whole or substantial part in re- 
duced resale prices, to attract business away from non-contract com- 
peting feed dealer customers of instant corporation paying higher prices, 
or to force such unfavored dealers to resell said feed at substantially 
reduced profit or refrain from reselling; and 

(8) Such allowances were likewise sufficient, if not reflected in re- 
duced resale prices, substantially to increase margins of profit of said con- 
tract feed dealers over and above margins of profit otherwise obtainable 
in resale of such commodity by such noncontract feed dealer customers 
paying higher prices to said corporation; 

With effect that discriminations aforesaid in sale of such glucose or corn 
syrup unmixed and gluten feed as above set forth, might substantially 
lessen competition between favored and unfavored purchasers, tend to 
create monopoly in former and injure, destroy or prevent competition 
therewith, and that discriminations in favor of aforesaid Chicago and 
Muskogee concerns might be substantially to lessen competition or tend 
to create monopoly in line of commerce in which said corporation was 
engaged, and to injure, destroy or prevent competition with it: 

Held, That in discriminating in price between different purchasers of glucose 
and of gluten feed, as above set forth, said corporation violated the provi- 
sions of Sec. 2 (a) of the Clayton Act, as amended by the Robinson-Patman 
Act. 


Before Mr. John P. Bramhall and Mr. John L. Horner, trial’ 
examiners. 


Mr. Frank Mier and Mr. P. R. Layton for the Commission. 
Mr. J. O. Boyd, of Keokuk, Ia., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
respondent named in the caption hereof, and hereinafter more par- 
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ticularly designated and described, since June 19, 1936, has violated 
and is now violating the provisions of section 2 of the Clayton Act 
as amended by the Robinson-Patman Act, approved June 19, 1936 
(U. S. C., title 15, sec. 13), hereby issues its complaint, stating its 
charges with respect thereto as follows: 

Paracrapy 1. Respondent, The Hubinger Co., is a corporation or- 
ganized and existing under the laws of Iowa with its principal office 
and place of business at 1003 South Fifth Street in the city of Keokuk 
and State of Iowa. 

Par. 2. Respondent owns and operates a plant at Keokuk, Iowa. 
This plant has a corn grinding capacity in excess of 12,000 bushels 
per day, with complete facilities for the finished fabrication of all 
known corn products, both for household and industrial use. 

Par. 8. For many years respondent has been and is now engaged in 
the business of manufacturing, selling, and distributing in interstate 
commerce products, derived from corn. The principal products de- 
rived from corn are (1) starch, both for food and other purposes; 
(2) glucose or corn syrup; and (8) corn sugar. Starch is first manu- 
factured from the corn, and glucose and grape sugar are made by 
treating the starch with certain acids, the resulting solid product 
being sugar and the resulting syrup being glucose. Glucose is largely 
used in the manufacture of candy, jellies, jams, preserves, and the 
like as well as in the mixing of syrups. 

The principal byproducts of corn resulting in the corn products 
business are gluten feed, corn oil, corn-oil cake, and corn-oil meal. 

Respondent, in addition to bulk products, produces branded 
products. 

Par. 4. For many years in the course and conduct of its business, 
the respondent has been and is now manufacturing the aforesaid 
commodities at said plant and has sold and shipped and does now 
sell and ship such commodities in commerce between and among the 
various States of the United States from the State in which its fac- 
tory is located across State lines to purchasers thereof located in 
States other than the State in which respondent’s said plant is located 
in competition with other persons, firms, and corporations engaged 
in similar lines of commerce. 

Par. 5. Since June 19, 1936, and while engaged as aforesaid in 
commerce among the several States of the United States and the 
District of Columbia, the respondent has been and is now, in the course 
of such commerce, discriminating in price between purchasers of said 
commodities of like grade and quality, which commodities are sold 
for use, consumption, or resale within the several States of the United 
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States and the District of Columbia in that the respondent has been 
and is now selling such commodities to some purchasers at a higher 
price than the price at which commodities of like grade and quality 
are sold by respondent to other purchasers generally competitively 
engaged with the first mentioned purchasers. 

Par. 6. The effect of said discriminations in price made by the 
respondent, as set forth in paragraph 5 herein, may be substantially 
to lessen competition in the sale and distribution of corn products 
between the respondent and its competitors; tend to create a monopoly 
in the line of commerce in which the respondent is engaged; and to 
injure, destroy, and prevent competition in the sale and distribution 
of corn products between the respondent and its competitors. 

Par. 7. The effect of said discriminations in price made by the re- 
epondent, as set forth in paragraph 5 herein, may be substantially to 
lessen competition between the buyers of said corn products from re- 
spondent receiving said lower discriminatory prices and other buyers 
from respondent competitively engaged with such favored buyers who 
do not receive such favorable prices; tend to create a monopoly in 
the lines of commerce in which buyers from the respondent are en- 
gaged; and to injure, destroy, and prevent competition in the lines of 
commerce in which those who purchase from the respondent are en- 
gaged between the said beneficiaries of said discriminatory prices 
and said buyers who do not and have not received such beneficial 
prices. 

Par. 8. The aforesaid acts of respondent constitute a violation of 
the provisions of subsection (@) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act, approved June 19, 1936 
(U.S. C., title 15, sec. 13). 


Report, Finprngs as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended ‘by the Robinson-Patman Act, approved June 19, 1936, 
(U.S. C., title 15, section 13) the Federal Trade Commission on June 1, 
1939, issued and served its complaint in this proceeding upon the re- 
spondent, The Hubinger Co., a corporation, charging it with discrimi- 
nating in price between different purchasers of respondent’s various 
products in violation of subsection (a) of section 2 of said act as 
amended. 

After the issuance and service of said complaint, a motion to dismiss 
the complaint or to make it more definite and certain was filed by re- 
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spondent. That part of said motion asking that the complaint be 
dismissed was denied by an order of the Commission on July 15, 1939, 
which said order granted 20 days’ time within which to file written 
brief and argument in support of that part of said motion to make 
the complaint more definite and certain. Subsequently, on January 
26, 1940, respondent having filed said brief in support of its motion to 
make complaint more definite and certain, the Commission entered 
its order denying the motion to make complaint more definite and 
certain. Thereafter, on February 16, 1940, and pursuant to an exten- 
sion of time granted by the Commission, an answer was filed by the 
respondent. Pursuant to written notice to respondent of the time, date 
and place, hearings were commenced on June 20, 1940, before John P. 
Bramhall, an examiner designated by the Commission, at which 
hearings evidence in support of the charges made in the complaint was 
introduced by Frank Hier and P. R. Layton, attorneys for the Com- 
mission. Such hearings were continued on October 14, 1940, before 
John L. Hornor, an examiner designated by the Commission to take 
testimony and receive evidence in this proceeding in the place and 
stead of John P. Bramhall, the examiner theretofore appointed, and 
other evidence was introduced into the record by stipulation between 
counsel for the Commission and counsel for the respondent. Re- 
spondent presented no testimony in opposition to the charge contained 
in the complaint and waived all intervening procedure, oral argument, 
the filing of briefs, and further hearings, all of which appears of record 
herein. 

Thereafter, this proceeding came on for final disposition by the 
Commission on said complaint, answer and the record herein, and the 
Commission having duly considered the same and now being fully 
advised in the premises, makes this its findings as to the facts and its 
conclusion therefrom : 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, The Hubinger Co., is a corporation or- 
ganized and existing under the laws of Iowa, with its principal office 
and place of business at 1003 South Fifth Street, Keokuk, Iowa. 

Par..2. For many years respondent has been, and is now, engaged in 
the business of manufacturing, distributing, and selling corn syrup 
unmixed, or glucose, which is one of the principal products derived 
from the refining of corn, and in the manufacture, distribution and 

sale of gluten feed, a byproduct in the manufacture of such syrup. For 
the manufacture of such products respondent owns and operates a 
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corn-refining plant at Keokuk, Iowa, which has a corn grinding capac- 
ity in excess of 12,000 bushels per day. 

Par. 3. For many years, in the course and conduct of its business, 
respondent has sold and shipped, and does now sell and ship, such 
syrup and such gluten feed in commerce between and among the several 
States of the United States, causing such syrup and such gluten feed 
to be sold and shipped from its said plant in Keokuk, Iowa, across State 
lines to purchasers thereof located in other States of the United States 
and in competition with other corporations engaged in similar lines 
of commerce. 

Par. 4. Such syrup has been sold and delivered by respondent in 
several types and sizes of containers, at prices per hundredweight 
which increase over the tank car price per hundredweight according 
to the size and type of container, as follows: 


. Price per cwt. 
Container over tank-car 
price per cwt. 


Tank, WAGONS 288 = 256 soe sete ta ee. ee Sie 8 ee ee ee Ee ee eee $0. 10 
Ass it a CLUS eee ere ere oe oe ee ee oe ere Re ee ee eee tte ke 
Barrels < Be eat A ies el FO ee te SS SE kg ee ee ee 33 
IETQNEO ATT CIS. = eect ete Tae ae, here eee eee nn eee eae a eee ae eee me pan eee . 58 
JO-gal.*kegsnluck S-. eehits Bereh ee. 2b oe Seek sk eg ee eee - 98 


Be@aly KOGS eae so ee ee ee a ne ae ere one eee ae oo a a re eee ee ae eS 1.08 


1 Where there is no return freight on empty drums. 


Where there is some return freight on returnable drums, which 
freight is paid by respondent, the basic differential for corn syrup 
shipped in returnable steel drums of $0.18 per hundredweight over 
the tank car price per hundredweight, as shown above is increased 
but only sufficiently per hundredweight to approximately equal the 
amount of the return freight paid by respondent on the empty drum, 
so that the basic differential of $0.13 per hundredweight is not in 
any instance accounted for by any return freight on the empty drum 
paid by respondent. 

Par. 5. Between June 19, 1936, and July 25, 1937, respondent sold 
such syrup at higher delivered prices per hundredweight to pur- 
chasers located in certain cities other than Chicago and Zion, II1., 
than it sold such syrup in containers of like size and type to pur- 
chasers located in said cities of Chicago and Zion, Ill.; and between 
July 25, 19387, and the present time, respondent sold such syrup to 
purchasers located in certain cities other than Chicago, IIl., at higher 
delivered prices per hundredweight than it sold such syrup in con- 
tainers of like size and type to purchasers located in Chicago, IIL, 
and such higher prices were not uniformly higher but varied with 
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the geographical location of the cities in which the purchasers paying 
the higher prices were located. 

‘Thus, on the following dates respondent sold such syrup to such 
purchasers located respectively in each of the following cities at the 
delivered prices per 100 pounds which are shown opposite said. cities 
for such syrup, (43° Baumé) in tank cars, or in other containers, 
in which latter case, for the purposes of comparison, no differential 
has been added for the containers: 


TABLE I 

Location of purchaser Aug. 1, 1936) Aug. 1, 1937} Aug. 1, 1938) Aug. 1, 1939 
Mieae oy awss aa bt ee ee $2. 94 $3. 04 $2. 29 $2. 09 
PAOV SIN Bis Se lWte SOE EAN 2 Ee PR Se NE Te eo” 2.94 3.17 2. 39 2.17 
Seo kati OW Ane eon ROE EL See eie i Bge 3.11 3. 20 2. 47 2, 27 
De VOCS VEO Uaee one eee wee A A ieae ag ge 3. 10 3. 20 2.47 2.20. 
anSASi Cite M02 =" ee st ae ees 3. 32 3. 40 2. 69 2. 49 
SiPsoseph. MiG se 220! eh a eer ee 3. 32 3. 40 2. 69 2.49 
INGISkO gee, sOktq=——= ee ke Tepe Ny 3.58 3. 64 2. 94 2. 74 
Oklahoma City, Okla__-._.__-_____ a ST Sa ARE SES 38. 62 3. 68 2.99 2. 79 
OTC OLrtli Pe OKe ste rat Cee we ieee ih 3.72 3.77 3. 09 2.89 


Table II, which follows, shows the differentials which exist between 
the delivered prices set forth in table I, the differentials in each case 
being the amount per hundredweight, which purchasers in the several 
cities were charged over the price charged in Chicago, IIl.: 


TABLE II 
Location of purchaser ottene ere O88 ” Ag ” 
Chicago, Mew ise SAE ee a ee AA Le $0. 00 $0. 00 $0. 00 $0. 00 
CACC NN Es SE roe Al SS Ts SR aE ea Se phd ne Ow ae . 00 13 .10 . 08 
WACBOKLK ONAL eee: St egos Sees Lee ee Se lth 16 .18 18 
(Sis! THGUUIGE IM kien <a SS Ses Spice he ES eae Sere Tee . 16 . 16 -18 18 
I ROVDGE SW @ilisig¢ Gh i) Ses ake eee eS os eke Se eee - 38 . 36 . 40 . 40 
Ste OSCDH PAO nee e es Seen ane oon eee ee a . 38 - 36 - 40 . 40 
VBrISIKOROOn OAR one tel sna. eon ere = We ao . 64 . 60 . 65 . 65 
Okdahonial Clty aOkIs tea wees hee See er . 68 . 64 .70 .70 
MOLU Wy ONril wesc 8s oe 2 a eet os 78 .73 . 80 . 80 


The following table III shows the railroad freight rates per 
hundredweight on corn syrup from respondent’s plant at Keokuk, 
Iowa, to each of the cities enumerated in table I which were in effect 
on the dates for which the prices and differentials have been shown: 


TABLE III 
Location of purchaser we ae Pee eon 
@hicaco till aes eee eas tee See oe ES eee $0. 171 $0. 16 $0. 175 $0. 175 
AOU ie eee eee oe ete a. UALS ES Sc ew eee te . 205 » 225 ~ 225 
Keokuk Alowa sas: txts iy eres tae yr oh Sh se Ee SS . 000 . 000 . 000 . 000 
SUT), UOTE USMY NOES, ps SS OS A Rs Se RD A eee ee py . 139 13 145 . 145 
Kansas City, Who scent eee bk  eehie ay Tey Lees t53 . 299 28 .3l sal 
St-WJosephy Mo were hee Re ee . 299 . 28 2 .3l 
Muskogee iOklas2 oes sdoe alts, TEER see . 585 50 55 55 
Oklahoma City, Okla . 588 65 61 .61 
One VVODUE) LOX 25 eine ee SS Sten se Ao - 684 . 64 aie exh 


1124 FEDERAL TRADE COMMISSION DECISIONS 


Findings 32 F. T. 0. 


Table IV, which follows, shows the differentials which exist between 
the railroad freight rates per hundredweight set forth in table III, 
the differential in each case being the amount per hundredweight by 
which the freight rate from Keokuk, Iowa, to Chicago, IIl., is exceeded _ 
by the freight rate from Keokuk, Iowa, to the other cities enumerated 
except where the figure is preceded by a minus sign, in which case 
the reverse is true: 


TABLE IV 
Location of purchaser ane te ere ce 
@Ohicago; Mls ts 5 eo. Ss cae sana ee ee $0. 00 $0. 00 $0. 00 $0. 00 
Zion Lise es $o4|| Sea sore = Se . 045 - 05 05 
Keokuk, Iowa_-_- vet —.171 —.16 —.175 —.175 
St. Louis, Mo___ Se —. 032 —.03 —.03 —.03 
Ransasi@ityios. 22-1 aoe & Le oe eee ee - 128 mab) - 135 - 135 
StvFosephy Motel les 7s Sieees ee see Ee eee . 128 whe - 135 +185 
Muskor6e), Oklasma =) 2 Snes oss 2 . 364 .34 875. ~ 375 
Oklahoma City, Okla .417 . 39 . 435 ~ 435 
Bort Worth ems srs ee Re ee ea . 613 48 ~ 535 ~ 535 


The extent to which the price differentials (shown in table IT) 
make more than due allowance for differences in the cost of delivery 
(shown in table IV) is set forth below in table V, the figure in each 
case being the amount per hundredweight by which the price difference 
in table II exceeds the difference in freight rates in table IV: 


TABLE V 
Location of purchaser secs cc Aes” ATO 
@hicaroy ll = 255" ek we Bea ooo 2 Se Leen $0. 00 $0. 00 $0. 00 $0. 00 
FAON MU Ae 8 ae oo eon Say Se age sone cee nana caeneehsae law coennee ee - 085 .05 - 03 
Keokuk, Iowa__- 341 32 . 355 . 355 
STOW VIO eee ee ac ease Oe eee ee er eee 192 19 eal ese 
Kansas City, Mo 1252 124 +265 +265 
St. Joseph, Mo_.__--..-- 28 hy . 252 . 24 . 265 . 265 
Muskogee, Okla____-- . 276 . 26 +275 275 
Oklahoma City, Okla é . 263 . 25 . 265 . 265 
Hort Worthy (exe vas soee eee eee cee. See eee peor +20 - 265 - 265 


Par. 6. From April 6, 1938, until the present time respondent sold 
such syrup to E. J. Brach & Sons, Chicago, Ill., at delivered prices 
which were 10 cents per hundredweight less than the prices respondent 
charged other of such purchasers located in Chicago, Ill. Said lower 
prices were effected by respondent’s granting and allowing to E. J. - 
Brach & Sons a discount of 10 cents per hundredweight from re- 
spondent’s regular list prices for delivery in Chicago such as are set 
forth in paragraph 5 above. 

On and after May 1, 1939, at which time a written contract for the 
ensuing 12 months was entered into between respondent and E. J. 
Brach & Sons, which contract was renewed on May 1, 1940, said dis- 
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count was granted and allowed by respondent in consideration of an 
agreement by E. J. Brach & Sons, to purchase a minimum of 125 tank 
cars of such syrup per year to be delivered at the rate of not less than 
5 and not more than 35 cars per month. 

Par. 7. Since June 19, 1936, respondent has sold such syrup to the 
Griffin Grocery Co. at Muskogee, Okla., at delivered prices which were 
10 cents per hundredweight less than the prices at which respondent 
sold such syrup to other of such purchasers located in Muskogee, Okla. 
Such sales were invoiced by respondent at the full current market price, 
but the Griffin Grocery Company arbitrarily deducted 10 cents per 
hundredweight from the amount of each such invoice and remitted 
the balance to the respondent, which balance the respondent accepted 
in full payment for such syrup. 

Par. 8. Respondent, since June 19, 1936, after increasing the price of 
such syrup to the trade generally, has sold the same to some purchasers 
thereof, most of whom buy in large quantities and are located in 
Chicago, IIl., at the former and lower price while concurrently selling 
such syrup ‘a like grade and quality to Ba purchasers at the new 
and higher price. 

Par. 9. Since January 1, 1939, and continuing up to the present time, 
respondent has sold its gluten feed to nine particular purchasers at 
prices which were 50 cents per ton less than the prices at which it 
concurrently sold such feed of like grade and quality to all other 
purchasers. 

Such sales were made to said nine purchasers pursuant to the terms 
of a written contract entered into by respondent with each of them. 
Each contract provided that in consideration of the purchase of 100 
tons per month for 12 months, respondent would pay and grant to 
the purchaser at the end of the contract period an allowance of 50 
cents per ton. 

Par. 10. By selling such syrup at said different prices as found in 
paragraphs 4, 5, 6, 7, and 8, and by selling such gluten feed at said 
different prices as found in paragraph 9, the differences between any 
of which prices respondent has not shown to make only due allowance 
for differences, if any, in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities, if any, in which 
said commodities were sold or delivered to such purchasers, respondent 
has discriminated in price between such purchasers who have paid 
the various different prices for said commodities. 

Par. 11. All of such purchasers of gluten feed are feed dealers, 
competitively engaged in the resale of such feed to various customers}; 
and the allowances granted and paid by respondent to said nine con- 
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tract feed dealers are sufficient if and when reflected in whole or in 
substantial part in reduced resale prices to attract business away from 
respondent’s noncontract competing feed dealer customers paying 
higher prices, or to force the latter to resell such feed at a substantially 
reduced profit or to refrain from reselling. Such allowances are 
likewise sufficient, if not reflected in reduced resale prices, to sub- 
stantially increase the margins of profit of the said contract feed 
dealers over and above the margins of profit otherwise obtainable 
in the resale of such feed by such noncontract feed dealer customers 
paying the higher prices to respondent. 

Par. 12. Most of such syrup, all of which is of like grade and quality, 
is purchased for use in the manufacture of candy; and most of such 
purchasers are competitively engaged in the sale of candy in which 
said syrup is used as an ingredient to various customers, including 
chain stores, wholesalers and retailers. 

Such syrup is used as an ingredient to some extent in the manu- 
facture of most kinds of candy, and is one of the major raw materials 
used in the production of many varieties of candy. Not only is 
the quantity of such syrup used significant, but the price paid 
therefor by such purchasers is a substantial part of the cost of the 
raw materials used in particular candies having a high syrup con- 
tent, as well as of the total cost of manufacturing an extensive line 
of candies having a wide range of syrup contents. Said costs of the 
unfavored of such purchasers increase over said costs of such favored 
purchasers directly as the amount of the discrimination between them 
and as the syrup content of the candy increases. 

Under such circumstances, one result of said discriminations has 
been to place the unfavored purchaser paying the greater prices 
for such syrup under a competitive disadvantage. 

Many candies containing a substantial quantity of such syrup are 
priced at but a few cents per pound. As to products so priced and 
bearing no differentiating name or brand, sellers have attracted cus- 
tomers by selling at only a small fraction of a cent per pound lower 
than a competitor. This has been especially true in selling such 
candies to chain stores and to other purchasers of large quantities 
to whom such a small difference in price is determinative in placing 
their business. 

Such being the fact, an unfavored purchaser’s higher raw material 
costs are difficult, if not impossible, to recover by increasing the 
price of the candy manufactured, if such unfavored purchaser hopes 
to maintain his sales volume. The effect. on such unfavored pur- 
chaser of the higher cost of such syrup is to decrease profit to the 
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extent necessary to absorb the higher direct per unit cost imposed 
by the higher syrup cost as long as such unfavored purchaser attempts 
to sell his candy at a competitive price. 

Where such an absorption causes an impairment of profit to any 
material degree, it results in such unfavored purchaser making only 
selective sales at noncompetitive prices to customers on the basis of 
service or on some other nonprice basis, and directly causes reduced 
volume of sales, resulting in unused capacity and increased overhead 
unit cost on particular as well as on all products; the consequence 
again being impairment of profit. 

Such impairment of profits tends to weaken financially existing 
unfavored candy manufacturers; may bring about the elimination of 
such unfavored candy manufacturers from the industry, and does 
prove an effective deterrent to the establishment of new candy 
manufacturing enterprises in those areas in which respondent dis- 
criminates as found above. 

A further result of said discriminations has been to confer upon 
the favored purchasers monetary benefits which have given them a 
substantial competitive advantage, enabling them to reduce the sell- 
ing prices of their candy, lower costs, increase volume and increase 
profits. Such benefits can well lead to a domination by them of the 
candy industry. 

The effect of the lower prices granted to E. J. Brach & Sons and to’ 
the Griffin Grocery Company and found in paragraph 10 to be 
a discrimination in favor of said purchasers was and is sufficient to 
attract substantial business to respondent from said E. J. Brach 
& Sons and from the Griffin Grocery Company and away from 
respondent’s competitors. 

Par. 13. Therefore, the Commission finds that the discriminations 
found in paragraphs 4, 5, 6, 7, 8, 9, and 10 may substantially lessen 
competition between the favored and unfavored purchasers, tend to 
create a monopoly in such favored purchasers, and injure, destroy or 
prevent competition with such favored purchasers, and that the 
further effect of the discriminations in favor of EK. J. Brach & Sons 
and the Griffin Grocery Co. may be to substantially lessen compe- 
tition or tend to create a monopoly in the line of commerce in which 
respondent is engaged, and to injure, destroy or prevent competition 
with respondent. 


CONCLUSION 


The Commission concludes that in discriminating in price between 
different purchasers of glucose and of gluten feed, as set forth in the 


1128 FEDERAL TRADE COMMISSION DECISIONS 


Order 82F.T. 0. 


above findings of fact, the respondent, The Hubinger Co., has vio- 
lated the provisions of section 2 (a) of the Clayton Act, as amended 
by the Robinson-Patman Act. i 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, the testimony taken and stipulated, and other evidence 
introduced before John P. Bramhall, and John L. Hornor, trial 
examiners of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint, no evidence having 
been presented in opposition thereto by respondent and further 
hearings, oral argument and the filing of briefs having been waived 
by the respondent; the Commission having made its findings as to 
the facts and its conclusion, which findings and conclusion are hereby 
made a part hereof, that respondent has violated the provisions of 
an Act of Congress entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914, as amended by the Robinson-Patman 
Act, approved June 19, 1936, (title 15, section 18, U. S. C. A.). 

It is ordered, That respondent, The Hubinger Co., its officers, rep- 
resentatives, agents, and employees, directly or indirectly, in con- 
nection with the offering for sale, sale and distribution of glucose 
or corn syrup unmixed and gluten feed in interstate commerce and 
in the District of Columbia, do forthwith cease and desist: 

1. From discriminating in price between different purchasers of 
glucose or corn syrup unmixed of like grade and quality, and between 
different purchasers of gluten feed of like grade and quality, either di- 
rectly or indirectly, in the manner and degree as found by the 
Commission in paragraphs 4, 5, 6, 7, 8, 9, and 10 of the Commission’s 
findings as to the facts and conclusion. 

2. From continuing or resuming the discriminations in price 
found by the Commission in paragraphs 4, 5, 6, 7, 8, 9, and 10 of 
the aforesaid findings as to the facts and conclusion. 

3. From otherwise discriminating in price in a manner and degree 
substantially similar to the discriminations found in paragraphs 
4, 5, 6, 7, 8, 9, and 10 of the Commission’s findings as to the facts 
and conclusion. 

4. From otherwise selling said glucose or corn syrup unmixed 
and gluten feed to some purchasers thereof at a different price than 
to other purchasers, the effect whereof may be substantially to lessen 
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competition or tend to create a monopoly in the line of commerce 
in which customers of the respondent are engaged, or to injure, 
destroy or prevent competition with any person who either grants 
or receives the benefit of such discrimination, provided that nothing 
shall prevent price differences which make only due allowance 
for the differences in cost of manufacture, sale or delivery 
resulting from the differing methods or quantities in which such 
commodities are to such purchasers sold or delivered, and provided 
further that nothing shall prevent respondent from showing that its 
lower price to any purchaser or purchasers was made in good faith 
to meet any equally low price of any competitor. 

It is further ordered, That the said respondent, The Hubinger Co., 
shall, within 60 days after service upon it of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which it has complied with this order. 
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VITAPHORE APPLIANCES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THB ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3884. Complaint, Aug. 31, 1939—Decision, Apr. 3, 1941 


Where a corporation engaged in interstate sale and distribution to members of 
the public and physicians, of its Vibratherm heat and massage electric 
device for the alleged treatment, through internal and external use, of dis- 
orders of the pelvic region, both male and female, and particularly disorders 
of the prostate gland; by advertisements disseminated by mail and in news- 
papers and periodicals of general circulation, and in circulars and other 
written and printed matter— 

Represented, directly and by implication, that the use of said device constituted 
a cure or remedy or was an effective and competent treatment for prostatitis, 
constipation, hemorrhoids, sexual decline, backache, headache, arm, leg and 
foot pains, bodily weakness, tired feeling, night rising, bladder weakness, 
nervousness, vaginitis, leucorrhea, cervicitis, inflammation of the ovaries and 
tubes, pelvic congestion, painful menstruation, congested ovaries, uterus 
and tubes; 

Facts being it had no therapeutic value in the treatment of prostatitis in excess 
of furnishing temporary relief from pain by local application of heat, and 
not only was without therapeutic value in treatment of various conditions 
and disorders above set forth but use thereof might be harmful in the case 
of female disorders of the pelvic region where inflammatory conditions 
existed ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such representations were 
true and, because of such belief, of inducing it to purchase said devices in 
substantial number: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr, Edward FE. Reardon, trial examiner. 

Mr. Wilbur N. Baughman, Mr. Donovan Divet and Mr. John M. 
Russell for the Commission. 

Yeagley & Yeagley, of South Bend, Ind., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Vitaphore Appli- 
ances, Inc., a corporation, hereinafter referred to as respondent, has 
violated the provisions of the said act, and it appearing to the Com- 
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mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as fees 

ParacrarH 1. Respondent, Vitaphore Appliances, Inc., is a cor- 
poration created by, and existing under the laws of the State of In- 
diana, with its principal office and place of business located in the 
Prion Building, in the city of South Bend, State of Indiana. 

Said respondent is now, and for more than 1 year last past has been, 
engaged in the sale and distribution of a heat and massage device for 
the alleged treatment of prostate gland and female disorders, and 
kindred disorders of the pelvic region, designated “Vibratherm.” 

Respondent causes said device, when sold, to be transported from 
its place of business in the State of Indiana to the purchasers thereof | 
located in other States of the United States and in the District of 
Columbia. 

Respondent maintains, and at all times Abiitiomad herein has main- 
tained, a course of trade in said device in commerce among and be- 
tween the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, the 
respondent has disseminated, and is now disseminating, and has 
caused and is now causing the dissemination of false advertisements 
concerning its said device, by United States mails, by insertion in 
newspapers and periodicals having a general circulation and also in 
circulars and other printed and written matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States, and by other means in commerce, as commerce is 
defined in the Federal Trade Commission Act, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of its said device; and has disseminated and is now dissemi- 
nating, and has caused and is now causing the dissemination of false 
advertisements concerning its said device by various means for the 
purpose of inducing, and which are likely to induce, directly or in- 
directly, the purchase of its said device in commerce, as commerce 
is defined in the Federal Trade Commission Act. Among and typical 
of the false statements and representations contained in said adver- 
tisements disseminated and caused to be disseminated as aforesaid 
are the following: 

Prostate sufferers and those having gland trouble or kindred disorders of 
the pelvic region such as hemorrhoids, constipation, ete. Relief guaranteed or 
money refunded. 
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If you suffer the misery of prostate trouble—have to get up nights—feel weak © 
and tired—try Vibratherm for 10 days with no risk. 

Prostate inflammation and enlargement is very common in adult men of all 
ages today. Unusual demands on the nervous system caused by our present day 
economic life and the general high tension pace that most of us have to face 
under modern conditions is broadly recognized as being mainly responsible for 
the widespread increase of prostate trouble which causes so much loss of 
vitality, leg and crotch pains, night rising, extreme nervousness, ete. 

Thisi company acquired a patent for the manufacture of an instrument which 
is operated by electricity, through which both heat and vibration is produced. 
The heat aids in reducing inflammation if the prostate gland is sore and in- 
flamed and also aids in restoring proper circulation of the blood in the area 
of the prostate gland. Vibration will expel from the prostate gland accumula- 
tions of pus or foreign substances. 

It has given many most excellent results in Prostate Enlargement, Hemor- 
rhoids and many other pelvic disorders in both male and female. 

It provides all the benefits of heat in prostatic and female pelvic disorders. 

Immediate relief and relaxation are experienced by most patients through 
the tonic effect on the nervous system and the feeling of well-being this treat- 
ment induces. 

Bladder irritation caused by prostatitis and other forms of congestion are 
treated as in prostatitis or intra-vaginally in the female. — 

Virbratherm combines heat and massage. 

Affords heat, infra-red rays and vibration in prostatic disorders, vaginitis and 
hemorrhoids. 

Relief guaranteed. 


Par. 3. Through the use of the statement and representations 
hereinabove set forth and others similar thereto not specifically set 
out herein, all of which purport to be descriptive of the remedial, 
curative or therapeutic properties of respondent’s device, respondent 
represented and does now represent that the use of said device, known 
as “Vibratherm,” will cure prostate disorders and the ailments, 
diseases, and conditions caused thereby; such as night rising, bladder 
weakness, backaches, headaches, arm, leg, and foot pains and nervous- 
ness; that said device is a cure or remedy for or effective in the treat- 
ment of hemorrhoids, constipation and sexual decline, prostatitis 
and kindred disorders of the pelvic region. By means of statements 
to the effect that said device is a cure or remedy for or effective in the 
treatment of various pelvic disorders of male and female and of 
vaginitis, the respondent represents that said device is a cure or 
remedy for or competent treatment of various female disorders, such 
as leucorrhea, cervicitis, inflammation of the ovaries and tubes, pelvic 
congestion, painful menstruation, congested ovaries, uterus, and 
tubes. 

Par. 4. The aforesaid representations and claims used and dis- 
seminated by the respondent as hereinabove described are grossly 
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exaggerated, misleading and untrue. In truth and in fact, respond- 
ent’s device, “Vibratherm” does not combine heat, infra-red, vibra- 
tion, and massage, and it has no therapeutic value other than possible 
temporary symptomatic relief of pain from locally applied heat. It 
is not a cure or remedy for any disease or a competent treatment 
therefor. Respondent’s device is not a cure or remedy for prostate 
disorders or any of the diseases, ailments or conditions caused thereby, 
and is not a competent treatment therefor. Said device will have 
no effect in the treatment or cure of night rising, bladder weakness, 
backaches, headaches, arm, leg and foot pains and nervousness. Said 
device is not a cure or remedy for hemorrhoids, constipation and 
sexual decline, prostatitis and kindred disorders of the pelvic region, 
and its use is not a competent treatment therefor. Respondent’s 
device is of no value in the treatment of various female disorders 
of the pelvic region, including vaginitis, leucorrhea, cervicitis, inflam- 
mation of the ovaries and tubes, pelvic congestion, painful men- 
struation, congested ovaries, uterus and tubes, and relief cannot be 
guaranteed, nor the device used without risk. 

Par. 5. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations and advertisements dis- 
seminated as aforesaid with respect to said device has had and now 
has the capacity and tendency to and does mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements, representations and ad- 
vertisements are true, and that respondent’s device will accomplish 
the results indicated, and induce a substantial portion of the 
purchasing public, because of such erroneous and mistaken belief, to 
purchase a substantial number of respondent’s devices. 

Par. 6. The aforesaid acts and practices of respondent are all to 
the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and 
- meaning of the Federal Trade Commission Act. 


Rerort, Finpines as To tHE Facts, anp Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 31, 1939, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
Vitaphore Appliances, Inc., charging it with the use of unfair and 
deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
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filing of respondent’s answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
John M. Russell, attorney for the Commission, and in opposition to 
the allegations of the complaint by Messrs. Yeagley and Yeagley, 
attorneys for the respondent, before Edward KE. Reardon, an 
examiner of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded in the office 
of the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, briefs in support of 
the complaint and in opposition thereto (oral argument not having 
been requested), and the Commission, having duly considered the 
matter, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Vitaphore Appliances, Inc., is a 
corporation organized under the laws of the State of Indiana with 
its principal office and place of business located at 825 East Jefferson 
Boulevard, South Bend, Ind. 

Par. 2. The respondent is, and since sometime prior to 19388 has 
been, engaged in the business of the sale and distribution, in com- 
merce, of a heat and massage device designated “Vibratherm” which 
it sells to members of the general public and to medical doctors for 
the alleged treatment of disorders of the pelvic region, both male and 
female, and particularly disorders of the prostate gland. 

Par. 3. The device consists of bakelite case, containing a magnetic 
coil, or vibrating mechanism, with a dilator attached. Said dilator 
also contains heat coils. Upon attaching the device to an electrical 
socket and manipulating the switch on the back of the device, either 
vibration or heat, or both, can be obtained. When in use the dilator 
is inserted in the rectum or vagina by the user, and either vibration 
or heat, or both, are brought into play. There is also another part 
supplied with the appliance called an external applicator, being a 
glass bulb in the shape of a knob that is inserted in the case in place 
of the dilator and is to be used externally on the body. 

Par. 4. Respondent causes said device, when sold, to be transported 
from its place of business in the State of Indiana to the purchasers 
thereof located in other States of the United States and in the District 
of Columbia. At all times mentioned herein respondent has main- 
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tained a course of trade in said device in commerce between and 
among the various States of the United States and in the District of 
Columbia. HN A 

Par. 5. In the course and conduct of its aforesaid business, the 
respondent has disseminated, and is now disseminating, and has 
caused and is now causing the dissemination of false advertisements 
concerning its said device, by United States mails, by insertion in 
newspapers and periodicals having a general circulation and: also in 
circulars and other printed and written matter, all of which are 
distributed in commerce among and between the various States of 
the United States, and by other means in commerce, as commerce 
is defined in the Federal Trade Commission Act, for the purpose 
of inducing, and which are likely to induce, directly or indirectly, 
the purchase of its said device; and has disseminated and is now 
disseminating, and has caused and is now causing the dissemination 
of false advertisements concerning its said device by various means 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of its said. device in commerce as com- 
merce is defined in the Federal Trade Commission Act. Among and 
typical of the false statements and representations contained in said 
advertisements disseminated and caused to be disseminated, as 
aforesaid, are the following: 


PROSTATE SUFFERERS, and those having gland trouble or kindred disorders of 
the pelvic region. VIBRATHERM heat—massage—infra red relief guaranteed or 
your money back. , 

It also warms up the bowels and causes a copious movement and refreshes 
one like a tonic. 

It has given me most excellent results in Prostatic enlargement, Hemorrhoid 
and many other Pelvic disorders in both male and female. 

Since using your instrument, it has given me more “pep” than I have had 
for years, and I really believe it has given me a new lease on life. 

I now begin my day refreshed, strong and with ten times the resistance 
against fatigue that I ever had. My physical condition is improved to the 
extent of turning the calendar back fifteen years. Appetites aroused are ful- 
filled in this rejuvenation of the glandular system as vigorously as in my youth. 

The Vibratherm combines the following well known principles of healing; 
heat (infra-red ray), vibratory massage—dilation. 

PROSTATE DISORDERS. Relief from suffering is generally experienced by ten 
to thirty minutes treatment, daily or less frequently, depending upon the 
gravity of the case. Regular treatment removes congestion, and where pus 
is present it will be drained through the urethra without finger massage. 

By its gentle massage and its comforting warm heat, it loosens the conges- 
tion, soothes the inflammation, stimulates the blood circulation, helping relax 
tense muscles and nerves, and bringing blessed freedom from pain and worry. 

The VIBRATHERM gives a simple positive source of heat and massage to the 
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prostate—It is designed and perfected for this purpose. Therefore, it would 
seem to be an ideal way of bringing comfort and relief and freedom from 
worry over prostate trouble. 

I can truthfully state that the use of your instrument relieved my backache 
and prostate trouble and I sleep soundly. 

Instructions for the home use of Vibratherm for the correction of prostate 


trouble are as follows: 

If you suffer the misery of prostate trouble—have to get up nights—feel 
weak and tired—try vibratherm for thirty days with no risk. Many users 
enthusiastically praise it. Vibratherm employs both heat and Vibration (Mas- 
sage) to encourage the flow of health giving blood to the afflicted organs— 
this is a method. recognized by leading scientists as a proper treatment for 


prostate trouble. 
PROSTATE TROUBLE Vibratherm will positively correct your condition or it 


costs you nothing. 

Par. 6. Through the use of the statements and representations 
hereinabove set forth and others similar thereto not herein set out, 
all of which purport to be descriptive of respondent’s device desig- 
nated “Vibratherm” and its effectiveness in the treatment of ailments 
and conditions of the human body and the cause of such ailments 
and conditions, respondent has represented, directly and by implica- 
tion, the following: 

That the use of said device constitutes a cure or remedy for or 
is an effective and competent treatment of prostatitis, constipation, 
hemorrhoids, sexual decline, backache, headache, arm, leg and foot 
pains, bodily weakness, tired feeling, night rising, bladder weakness, 
nervousness, vaginitis, leucorrhea, cervicitis, inflammation of the 
ovaries and tubes, pelvic congestion, painful menstruation, congested 
ovaries, uterus, and tubes. 

Par. 7. The aforesaid statements and representations used and 
disseminated by respondent in the manner above described are grossly 
exaggerated, misleading and untrue and constitute false advertising. 
The Commission finds that respondent’s device “Vibratherm” does 
not constitute a cure or remedy for prostatitis and that it has no 
therapeutic value in the treatment thereof in excess of furnishing 
temporary relief from the symptoms of pain where the local appli- 
cation of heat is indicated. The use of this device does not consti- 
tute a cure or remedy for night rising, bladder weakness, backaches, 
headaches, arm, leg or foot pains, or nervousness, and does not con- 
stitute a competent or effective treatment for such disorders and 
conditions. The use of this device has no therapeutic value in the 
treatment of hemorrhoids, constipation, or sexual decline. Said de- 
vice has no value in the treatment of various female disorders of the 
pelvic region, such as vaginitis, leucorrhea, cervicitis, inflammation 
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of the ovaries and tubes, pelvic congestion, painful menstruation, 
congested ovaries, uterus or tubes, but, instead, the use of this device 
is contraindicated and may be harmful where inflammatory condi- 
tions exist in such female disorders. 

Par. 8. The use by the respondent of the foregoing false, deceptive 
and misleading statements, representations and advertisements dis- 
seminated as aforesaid with respect to said device, has had and now 
has the capacity and tendency to and does mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that such false statements, representations and advertise- 
ments are true, and that respondent’s device will accomplish the results 
indicated, and has induced a substantial portion of the purchasing 
public, because of such erroneous and mistaken belief, to purchase a 
substantial number of respondent’s devices. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, testi- 
mony and other evidence taken before Edward E. Reardon, an ex- 
aminer of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein, and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Vitaphore Appliances, Inc., a 
corporation, its officers, representatives, agents and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution of its device designated as “Vibra- 
therm” or any other device of substantially similar construction or 
performing substantially similar functions, whether sold under the 
same name or any other name, do forthwith cease and desist from 
directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisements 
by means of the United States mails, or by any means in commerce, 
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as “commerce” is defined in the Federal Trade Commission Act, which 
advertisements represent directly or through inference: 

- (a) That the use of respondent’s device “Vibratherm” constitutes 
a cure or remedy for prostatitis or that it has any therapeutic value 
in the treatment thereof in excess of furnishing temporary relief from 
the symptoms of pain where the local application of heat is indicated. 

(6) That the use of said device constitutes a cure or remedy for 
night rising, bladder weakness, backache, headache, arm, leg, or foot 
pains, or nervousness, or that it constitutes a competent or effective 
treatment for such disorders and conditions. 

(c) That the use of respondent’s device has any therapeutic value 
in the treatment of hemorrhoids, constipation, or sexual decline. 

(d) That the use of said device is a cure or remedy for vaginitis, 
leucorrhea, cervicitis, inflammation of the ovaries and tubes, pelvic 
congestion, painful menstruation, congested ovaries, uterus or tubes, 
or other female disorders of the pelvic region, or that it has any 
therapeutic value in the treatment of such diseases and conditions. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act of said device, which 
advertisements contain any of the representations prohibited in para- 
graph 1 hereof. 

lt is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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In tHe MATTER oF 


FINK & COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3890. Complaint, Sept. 12, 1939—Decision, Apr. 8, 1941 


Where a corporation engaged in interstate sale and distribution of certain 


(a) 


vitamin preparations designated “Mi-Vit-Ine”’ and ‘Vi-Min-Hx,”’ and of a 
cosmetic preparation designated “Muriel Joan Beautifier;” by advertise- 
ments disseminated by mail and in newspapers and periodicals, and by cir- 
culars and other advertising literature— 

Represented directly.and by implication that its said “Mi-Vit-Ine”’ was a cure 
or remedy for lowered vigor and vitality, constipation, colitis, stomach 
disorders, neuralgia and nerve disorders, caused by a deficiency of vitamin 
B in the diet, and constituted a competent treatment for such diseases and 
conditions; that use thereof would stimulate the appetite, improve digestion, 
make the bowels function normally and cause the user to gain in vigor and 
vitality; and that it was a different kind of wheat germ which constituted | 
a proper dietary corrective, and was effective in the treatment of alcoholism ; 


Facts being such product was not a cure or remedy or competent treatment for 


(b) 


aforesaid conditions and disorders which, while they may be symptoms of 
deficiency of Vitamin B, which is very difficult to determine, under ordinary 
conditions are due to many different causes, and for curative purposes, in un- 
likely event under circumstances.of Vitamin Bl deficiency requiring curative 
doses, user would have to take approximately ten times the dosage per day 
recommended by said corporation; and preparation in question was not 
different kind of wheat germ, or a dietary corrective, and had no therapeutic 
value in aforesaid correction or as cure for alcoholism, in both of which its 
only value would be to stimulate the appetite ; f 

Represented directly and by implication that its said “Vi-Min-Ex” vitamin 
and mineral capsules constituted a cure or remedy for colds, constipation, 
spastic colitis, digestive disorders, neuritis, nervous disorders, anemia, loss of 
appetite and weight, lowered vigor and vitality, and tooth decay due to 
vitamin deficiency, and that use thereof constituted a competent treatment 
for said diseases and conditions; that such preparation supplied all the 
essential vitamins and minerals; and that there was no better source 
thereof ; 


Facts being said product was not a cure or remedy or competent treatment for 


(c) 


said conditions and disorders, and, while vitamins contained therein would 
be effective in improving conditions of vitamin deficiency if taken in 
sufficient amounts, in the dosage recommended said product had little or 
no beneficial value, would not supply all essential vitamins and minerals 
required by the body and was not the best source thereof; and 

Represented that its “Muriel Joan Beautifier” would beautify and trans- 
form the face and make it bloom with beauty, causing skin blemishes, 
pimples, and blackheads to disappear and bringing about a _ beautiful 


‘complexion ; 


1140 FEDERAL TRADE COMMISSION DECISIONS 


Complaint Bo Aw; 


Facts being product in question, sold in the form of a moist paste to be allowed 
to dry upon the face, would not beautify or otherwise bring about the 
results claimed except to the extent that, it might cover up blemishes, 
pimples, or blackheads; it had no properties which would cause such 
blemishes to disappear and had no other permanent effect upon the skin ; 

With the effect of misleading and deceiving a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such representa- 
tions were true and inducing it to buy said products because of such belief: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 

Before Mr. William C. Reeves and Mr. Lewis C. Russell, tria\ 
examiners. 

Mr. Merle P. Lyon for the Commission. 

Mr, Joseph Schultz, of New York City, for respondent. 


CoMPLAINT 


_ Pursuant to the provisions of the Federal Trade Commission Act, 

and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Fink & Co., Inc., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent is a corporation, organized, existing and 
doing business under the laws of the State of New York, with its 
office and principal place of business located at 151 West 40th Street, 
New York, N. Y. Respondent is now, and for more than 1 year last 
past has been, engaged in the sale and distribution of certain vitamin 
preparations designated “Mi-Vit-Ine” and “Vi-Min-Ex” and of a 
facial cream designated as “Muriel Joan Beautifier.” 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes and has caused its said products, Mi-Vit-Ine, Vi-Min-Ex, and 
Muriel Joan Beautifier, when sold, to be transported from its place 
of business in the State of New York to purchasers located in States 
of the United States other than the State of origin of such shipments, 
and in the District of Columbia. There is now, and has been during 
all the times herein mentioned, a course of trade in the afore- 
mentioned products sold by the respondent in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its said business, the respond- 
ent has disseminated and is now disseminating, and has caused and is 
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now causing the dissemination of, false advertisements concerning 
its said products, by United States mails, by insertion in newspapers 
and periodicals having a general circulation, and also in circulars and 
other printed or written matter, all of which are distributed in com- 
merce among and between the various States of the United States; 
and by other means in commerce, as commerce is defined in the 
Federal Trade Commission Act, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of its 
said products; and has disseminated and is now disseminating, and 
has caused and is now causing the dissemination of, false advertise- 
ments concerning its said products, by various means, for the purpose 
of inducing, and which are likely to induce, directly or indirectly, 
the purchase of its said products in commerce, as commerce is defined 
in the Federal Trade Commission Act. Among, and typical of the 
false statements and representations contained in said advertisements, 
disseminated and caused to be disseminated, as aforesaid, are the 
following: 


Authorities say that many of our foods are deficient in essential vitamins 
and minerals—that’s why we fall heir to such nutritional ailments as: Fre- 
quent Colds, Constipation, Spastic Colitis, Digestive Disorders, Neuritis, Nerve 
Disorders, Anemia, Loss of Appetite and Weight, Lowered Vigor and Vitality, 
Tooth Decay. If you are the victim of any of these ailments, due to vitamin 
and mineral deficiency, you need VI-MIN-Ex. For VI-MIN-Ex supplies all the 
essential vitamins and minerals your body requires. 

You will find that vI-MIN-Ex supplies you with those vital and essential ele- 
ments that your food has been lacking—the indispensable minerals and vitamins. 
We know of no better source for the supply of these minerals and vitamins, 
so necessary for good health. 

VI-MIN-EX will present to you A NEW WAY TO LIVE. 

Colitis, constipation, digestive disorders, loss of vigor and vitality, frequent 
colds, neuritis, nervous disorders, are frequently traced to lack of essential 
vitamins and minerals in your food. To get relief, try Vi-Min-Ex. Vi-Min-Hx 
supplies the deficiencies by giving you, in pleasant, easy-to-take capsules, an 
abundance of the essential vitamins A, B, C, D, G, and minerals Calcium, Iron, 
Iodine, Manganese, Magnesium, Copper Zinc. - 

Sickly, Ailing Folks who are suffering from constipation, colitis, digestive 
disorders, loss of vigor and vitality, due to lack of essential vitamins and 
minerals in their foods, may be helped to better health by trying Vi-Min-Ex. 

Starving on 3 Big Meals a Day. Yes! It is possible to eat 3 big meals 
a day and yet suffer from malnutrition. If your general health is poor, if you 
suffer from any of these ailments due to vitamin and mineral deficiency, you 
owe it to yourself to try Vi-Min-Ex. Vi-Min-Ex insures your getting the essen- 
tial vitamins and minerals. If you don’t see a marked improvement in your 
health and well being, if you don’t eat better, sleep better, feel better in every 
way, You Get Your Money Back. 
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Vigor-Vitality-Health for Folks Past 40. Lowered vigor and vitality, con- 
stipation, colitis, stomach disorders, neuritis, nerve disorders are frequently 
caused by deficiency of Vitamin B in your diet. To replace this deficiency and 
enjoy better health try MI-VIT-INE, the tasty food concentrate, made from 
heart of wheat—Richest Natural Source of Vitamin B:. A can of Mi-Vit-Ine 
approximates in Vitamin B: potency, any one of the following: 250 cakes baker’s 
yeast, 40 pints milk, 150 eggs. Also contains 12 other essential vitamins and 
minerals. 

Our amazing food concentrate, MI-VIT-INE, supplies your system with an 
abundance of Vitamin B1 plus 12 other essential vitamins and minerals. It is 
made from the Heart of the Wheat, the Richest Natural Source of Vitamin B1. 

Try MI-vIT-INE. Others have found MI-vIT-INE just the proper dietary correc- 
tive they needed to stimulate the appetite, improve digestion, make bowels 
function normally, calm their nerves, free them from neuritis and colitis, make 
them gain in vigor and vitality. You Feel and Act Like a New Person. 

This sensational seller, MI-vIT-INE, is an ABSOLUTELY DIFFERENT kind of wheat 
germ. 

Try MI-VIT-INE at our risk. If it doesn’t bring you the relief you expected. 
if you don’t feel like a “new person,” full of pep, energy and radiant health, 
we'll return your dollar to you. 

Vitamin B Aids Alcohol Victims. 

Vitamin B1 Found Neuritis Remedy. 

Vitamin B Diet Shows Gain in Brain Power. 

New Beautifier Amazes Thousands. Transforms the Face in 60 seconds. 
You simply apply this cream with a piece of wet cotton and instantly it makes 
your face bloom with beauty. Not only do pimples, blackheads and blemishes 
disappear—they soon clear up. Blackheads, pimples vanish. No waiting for 
results. Simply apply MURIEL JOAN BRAUTIFIFR with a wet sponge. Instantly 
blotches and blemishes disappear, and soon clear up. The complexion becomes 
BEAUTIFUL. No more shiny skin. 

25¢ May Make you a Real Beauty. Amazing New Beautifier Thrills Thou- 
sands. Girls and women who never before knew they could be beautiful now 
stand before a mirror in amazement since using Muriel Joan Beautifier. It 
is New York’s sensational new beauty discovery—a cream applied with a wet 
sponge. Instantly skin faults disappear and soon clear up. Complexion BLOOMS 
with beauty. 


Par. 4. Through the use of the statements and representations 
hereinabove set forth, and other similar statements not herein set 
out, all of which purport to be descriptive of respondent’s products 
and their effectiveness in use, the respondent has falsely represented, 
directly and by inference and implication, among other things: (1) 
That Vi-Min-Ex and Mi-Vit-Ine are competent treatments or effec- 
tive remedies for constipation, low vitality, constant tiredness, mal- 
nutrition, loss of appetite and weight, nervousness, anemia, indiges- 
tion, gastric acidity, spastic colitis, colds, alcoholism, stomach ulcers, 
lowered sex interest, poor complexion, neuritis, nerve disorders, heart 
disease, paralysis, tooth decay, or any other disease, ailment, affliction 
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or condition of the human body; (2) that the ordinary American 
dietary is deficient and lacking in vital and essential minerals and 
vitamins, and that these minerals and vitamins can be supplied by 
Vi-Min-Ex and Mi-Vit-Ine; (3) that the above-named diseases and 
ailments are caused by a deficiency of Vitamin B1 in American 
dietaries, and that Vi-Min-Ex and Mi-Vit-Ine contain sufficient 
amounts of Vitamin B1 to serve as adequate treatments or effective 
remedies for clinically recognizable Vitamin B1 deficiencies; (4) that 
Vi-Min-Ex and Mi-Vit-Ine supply all the essential vitamins and 
minerals required by the body and are the best available source for 
a supply of such vitamins and minerals; (5) that Mi-Vit-Ine and 
‘Vi-Min-Ex will bring about a marked improvement in the general 
health and well-being and make a person eat better, sleep better and 
feel better in every way; (6) that Mi-Vit-Ine is an amazing food con- 
centrate and an absolutely different kind of wheat germ; (7) that 
Mi-Vit-Ine and Vi-Min-Ex are dietary correctives and have value in 
stimulating the appetite, improving the digestion and general health, 
and will make one feel and act like a new person; (8) that Mi-Vit-Ine 
is the easy, drugless way to restore lost energy and vitality; and (9) 
that Muriel Joan Beautifier will beautify and transform the face, 
make the face bloom with beauty, cause skin blemishes, pimples and 
blackheads to disappear and vanish instantly, and bring about a 
beautiful complexion. 

Par. 5. The aforesaid representations, used and disseminated by 
the respondent in the manner above described, are grossly exagger- 
ated, misleading and untrue, and constitute false advertisements. 
The true facts are that Vit-Min-Ex, Mi-Vit-Ine and Muriel Joan 
Beautifier do not have any of the qualities or achieve any of the re- 
sults claimed and represented as hereinabove described. 

Neither Vi-Min-Ex nor Mi-Vit-Ine is a competent treatment or an - 
effective remedy for constipation, low vitality, constant tiredness, 
malnutrition, loss of appetite and weight, nervousness, anemia, in- 
digestion, gastric acidity, spastic colitis, colds, alcoholism, stomach 
ulcers, lowered sex interest, poor complexion, neuritis, nerve disorders, 
heart disease, paralysis, tooth decay, or any other disease, ailment, 
affliction or condition of the human body. M4i-Vit-Ine will not re- 
juvenate or will it cure or reach the cause of any such disease, ail- 
ment, affliction or condition of the human body and it will not afford 
a complete recovery therefrom. Mi-Vit-Ine will not replace a vita- 
min deficiency and it is not a competent treatment nor an effective 
remedy for any condition caused by a vitamin deficiency. The or- 
dinary American dietary is not deficient and lacking in vital and es; 
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sential minerals and vitamins, and these minerals and vitamins can- 
not be supplied by Vi-Min-Ex and Mi-Vit-Ine in adequately suffi- 
cient amounts. The diseases and ailments hereinbefore named are 
not caused by a deficiency of Vitamin B1 in American dietaries, 
and Vi-Min-Ex and Mi-Vit-Ine do not contain sufficient amounts of 
Vitamin B1 to serve as aGequate treatments or effective remedies for 
clinically recognizable Vitamin B1 deficiencies. Wi-Min-Ex and 
Mi-Vit-Ine do not supply all the essential vitamins and minerals 
required by the body and are not the best available source for a 
supply of such vitamins and minerals. Mi-Vit-Ine and Vi-Min-Ex 
will not bring about a marked improvement in the general health and 
well-being or make a person eat better, sleep better, or feel better 
in every way. Mi-Vit-Ine is not a food concentrate and is not an 
absolutely different kind of wheat germ. 

Mi-Vit-Ine and Vi-Min-Ex are not dietary correctives and have no 
value in stimulating the appetite, improving the digestion and gen- 
eral health, and will not cause one to feel and act like a new person, 
to be full of pep, or to have radiant health. Mit-Vit-Ine is not the 
easy, drugless way to restore lost energy and vitality, and it will not 
restore strength, energy or vitality, Muriel Joan Beautifier will not 
beautify or transform the face, fmake the face bloom with beauty, 
cause skin blemishes, pimples, and blackheads to disappear and van- 
ish instantly, or bring about a beautiful complexion. 

Par. 6. The use of the aforesaid false and misleading statements, 
representations and advertisements by the respondent in designating 
or describing its said products, Vi-Min-Ex, Mi-Vit-Ine and Muriel 
Joan Beautifier, and their effectiveness in use, in offering for sale and 
in selling its said products, had, and now has, a tendency and capacity 
to mislead a substantial portion of the purchasing public into the 
erroneous and mistaken belief that all of said representations are 
true, and that said products possess the properties represented and 
will in truth accomplish the results claimed. 

Par. 7. As a direct consequence of the mistaken and erroneous be- 
liefs induced by the acts and representations of the respondent, as 
hereinabove detailed, a number of the purchasing public has pur- 
chased a substantial volume of respondent’s said products, Vi-Min-Ex, 
Mi-Vit-Ine and Muriel Joan Beautifier. | 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


e 


FINK & CO., INC. 1145 
1139 Findings 


Report, FInpines as To THe Facrs, Anp OrpEer 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 12, A. D., 1939, issued and 
subsequently served its complaint in this proceeding upon the respond- 
ent, Fink & Co., Inc., a corporation, charging it with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the filing 
of respondent’s answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by Merle P. Lyon, 
attorney for the Commission, and in opposition to the allegations of 
the complaint by Joseph Schultz, attorney for the respondent, before 
examiners of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on said complaint, the an- 
swer thereto, testimony and other evidence, briefs in support of the 
complaint and in opposition thereto (oral argument not having been 
requested) ; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Fink & Co., Inc., is a corporation 
organized, existing, and doing business under the laws of the State 
of New York, with its office and principal place of business located at 
151 West 40th Street, New York City, N. Y. Respondent, for more 
than 1 year last past, has been engaged in the sale and distribution in 
commerce among and between the various States of the United States 
of certain vitamin preparations designated “Mi-Vit-Ine” and “Vi- 
Min-Ex,” and of a cosmetic preparation designated as “Muriel Joan 
Beautifier.” Respondent causes said preparations, when sold, to be 
transported from its place of business in the State of New York to 
purchasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said prep- 
arations in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concern- 
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ing its said preparations by United States mails and by various other 
means in commerce as “commerce” is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination of, 
false advertisements concerning its said preparations by various means 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of its said preparations in commerce as 
“commerce” is defined in the Federal Trade Commission Act. Among 
and typical of the false, misleading, and deceptive statements and rep- 
resentations contained in said false advertisements disseminated and 
caused to be disseminated as hereinabove set forth, by the United States 
mails, by advertisements in newspapers and periodicals having a gen- 
eral circulation, and by circulars and other advertising literature, are 
the following: 


Vigor—Vitality—Health for Folks Past 40. Lowered vigor and vitality, con- 
stipation, colitis, stomach disorders, neuritis, nerve disorders are frequently 
caused by deficiency of Vitamin B in your diet. To replace this deficiency and 
enjoy better health try MI-vIT-INkr, the tasty food concentrate, made from heart of 
wheat—Richest Natural Source of Vitamin Bu. 

Try Mi-Vit-Ine. Others have found Mi-Vit-Ine just the proper dietary correc- 
live they needed to stimulate the appetite, improve digestion, make bow!s function 
normally, calm their nerves, free them from neuritis and colitis, make them gain 
in vigor and vitality. You Feel and Act Like a New Person. 

This sensational seller, Mi-Vit-Ine, is an ABSOLUTELY DIFFERENT kind of wheat 
germ. 

Vitamin B Aids Alcohol Victims. 

Vitamin B, Found Neuritis Remedy. 

Vitamin B Diet Shows Gain in Brain Power. 

Authorities say that many of our foods are deficient in essential vitamins 
and minerals—that’s why we fall heir to such nutritional ailments as: Frequent 
Colds, Constipation, Spastic Colitis, Digestive Disorders, Neuritis, Nerve Dis- 
orders, Anemia, Loss of Appetite and Weight, Lowered Vigor and Vitality, Tooth 
Decay. If you are the victim of any of these ailments, due to vitamin and mineral 
deficiency, you need VI-MIN-Ex. Wor vI-MIN-Ex supplies all the essential vitamins 
and minerals your body requires. ‘ 

You will find that v1-MIN-px supplies you with those vital and essential elements 
that your food has been lacking—the indispensable minerals and vitamins. 
We know of no better source for the supply of these minerals and vitamins, so 
necessary for good health. 

Colitis, constipation, digestive disorders, loss of vigor and vitality, frequent 
eolds, neuritis, nervous disorders, are frequently traced to lack of essential 
vitamins and minerals in your food. To get relief, try Vi-Min-Ex. Vi-Min-Ex 
supplies the deficiencies by giving you, in pleasant, easy-to-take capsules, an 
abundance of the essential vitamins A, B, C, D, G and minerals Calcium, 
Tron, Iodine, Manganese, Magnesium, Copper, Zinc. 

New Beautifier Amazes Thousands. Transforms the Face in 60 seconds. 
You simply apply this cream with a piece of wet cotton and instantly it 
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makes your face bloom with beauty. Not only do pimples, blackheads and 
blemishes disappear—they soon clear up. Blackheads, pimples vanish. No 
waiting for results. _ Simply apply MURIEL JOAN BEAUTIFIER with a wet sponge. 
Instantly blotches and blemishes disappear, and soon clear up. The complexion 
becomes BEAUTIFUL. No more shiny skin. 

25¢ May Make you a Real Beauty. Amazing New Beautifier Thrills Thou- 
sands. Girls and women who never before knew they could be beautiful now 
stand before. a mirror in amazement since using Muriel Joan Beautifier. It 

is New York’s sensational new beauty discovery—a cream applied with a wet 
sponge. Instantly skin faults disappear and soon clear up. Complexion 
BLOOMS with beauty. 

Par. 3. The Commission finds that through the use of the state- 
ments and representations hereinabove set forth and others similar 
thereto not specifically set out herein, the respondent represents, 
directly and by implication: 

1. That respondent’s preparation Mi-Vit-Ine is a cure or remedy 
for lowered vigor and vitality, constipation, colitis, stomach dis- 
orders, neuritis, and nerve disorders caused by a deficiency of vitamin 
B in the diet, and that this preparation constitutes a competent 
treatment for such diseases and conditions; that the use of said 
preparation will stimulate the appetite, improve digestion, make 
the bowels function normally, and cause the user to gain in vigor 
and vitality; and that said preparation is a different kind of wheat 
germ which constitutes a proper dietary corrective and is effective 
in the treatment of alcoholism. 

2. That respondent’s preparation Vi-Min-Ex is a cure or remedy 
for colds, constipation, spastic colitis, digestive disorders, neuritis, 
nerve disorders, anemia, loss of appetite and weight, lowered vigor 
and vitality, and tooth decay due to vitamin deficiency, and that 
the use of said preparation constitutes a competent treatment in 
such diseases and conditions; that said preparation supplies all the 
essential vitamins and minerals required by the human body and 
that there is no better source for the supply of such minerals and 
vitamins. 

3. That respondent’s preparation Muriel Joan Beautifier will beau- 
tify and transform the face, make the face bloom with beauty, 
cause skin blemishes, pimples, and blackheads to disappear, and bring 
about a beautiful.complexion. 

Par. 4. The Commission finds that the foregoing statements and 
representations made by the respondent with respect to the nature, 
properties, and therapeutic value of its said preparations are grossly 
exaggerated, false and misleading. 
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Respondent’s preparation Mi-Vit-Ine is a defatted, dehydrated, 
wheat germ preparation containing not less than 1,000 International 
units of vitamin B per 100 grams. This preparation is not a cure 
or remedy for lowered vigor and vitality, constipation, colitis, stom- 
ach disorders, neuritis, and nerve disorders, and does not constitute 
a competent treatment for such conditions and disorders. Constipa- 
tion, low vitality, underweight, indigestion, tiredness, loss of appetite, 
and some forms of neuritis and nerve disorders may be symptoms 
of a deficiency of vitamin B1, particularly when the disease condi- 
tion amounts to beriberi, but under ordinary conditions such symp- 
toms in an individual are due to many different causes. Vitamin B 
deficiency is very difficult to determine and in the event such de- 
ficiency has reached the stage where a curative dose of vitamin B1 
is required, the user would have to take approximately 5 times the 
average preventative dose of 300 International units of vitamin B1, 
or approximately 1,500 units. The dosage of 1 tablespoonful per 
day recommended by the respondent amounts to approximately 150 
International units of vitamin B1, and to take the necessary amount 
required as a curative dosage it would be necessary to take approxi- 
mately 10 tablespoonsful of respondent’s preparation per day. A 
vitamin deficiency resulting in the symptomatic conditions above 
mentioned would be very unlikely to occur in the locality where 
the respondent normally sells its product, and even where such con- 
dition does exist respondent’s preparation, under conditions of use, 
has little or no therapeutic value in excess of stimulating the ap- 
petite and acting as a mild replacement therapy where only a mild 
deficiency of vitamin B1 exists. 

The Commission further finds that by reason of the conditions 
under which constipation, low vitality, underweight, indigestion, 
tiredness, loss of appetite, and some forms of neuritis and nerve 
disorders are symptomatic of vitamin B, deficiency and by reason of 
the conditions of use of respondent’s preparation, it is misleading to 
the general public to represent that this preparation has any thera- 
peutic value in the treatment of constipation, low vitality, under- 
weight, indigestion, tiredness, loss of appetite, and some forms of 
neuritis and nerve disorders, even though the therapeutic value is 
limited to such conditions when due to a vitamin B, deficiency. 

The Commission further finds that respondent’s preparation is 
not a different kind of wheat germ, but simply that the wheat germ 
has been defatted and dehydrated to prevent it becoming rancid. 
Respondent’s preparation is not a dietary corrective,'as its only 
value in this respect would be to stimulate the appetite. 
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The Commission further finds that respondent’s preparation has 
no therapeutic value in the treatment of alcoholism, as such, and 
that its value is limited entirely to a stimulation of the appetite 
which may have been affected by reason of overindulgence. 

Respondent’s preparation Vi-Min-Ex consists of 2 forms of cap- 
sules, a vitamin capsule and a mineral capsule, with a daily dose 
indicated of 1 each of such capsules. The vitamin capsule contains 
10,000 vitamin A U.S. P. units, 50 vitamin B, Sherman Chase units, 
200 vitamin C International units, and 950 vitamin D U. S. P. units, 
and 10 vitamin G B, Sherman-Bourquin units. The mineral capsules 
each contain calcium, 7.5 milligrams; iron, 11.5 milligrams; iodine, 
0.5 milligram ; manganese, 5.0 milligrams; magnesium, 4.9 milligrams; 
copper, 2.0 milligrams; and zinc, 1.0 milligrams. This preparation is 
not a cure or remedy for colds, constipation, spastic colitis, digestive 
disorders, neuritis, nerve disorders, anemia, loss of appetite and 
weight, lowered vigor and vitality, or tooth decay, and does not con- 
stitute a competent treatment for such conditions and disorders. 
The vitamins contained in this preparation would be effective in 
improving conditions of vitamin deficiency if taken in sufficient 
amounts, but in the dosage recommended this preparation has little 
or no beneficial value and would not supply all essential vitamins and 
minerals required by the human body and is not the best source for 
the supply of such minerals and vitamins. 

Respondent’s preparation Muriel Joan Beautifier contains glycer- 
ine, Italian talcum, zine oxide, mineral oil, water, and a small per- 
centage of perfume oil. This preparation will not beautify or 
transform the face, or cause skin blemishes, pimples, or blackheads - 
to disappear, or bring about a beautiful complexion. This product 
is sold in the form of a moist paste which is allowed to dry upon 
the face. To this extent, it might serve as a powder or powder base 
and, as such, cover up various blemishes, pimples, or blackheads, but 
has no properties which would cause such blemishes or other skin 
conditions to disappear or have any other permanent effect upon the 
condition of the skin. 

Par. 5. The Commission further finds that the use by the re- 
spondent of the foregoing false, deceptive, and misleading state- 
ments and representations has had, and now has, the capacity and 
tendency to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such false statements, representations, and advertisements are true, 
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and induces a portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase respondent’s preparations. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before examiners of 
the Commission theretofore duly designated by it, in support of the 
allegations of said complaint and in opposition thereto, and briefs 
filed herein (oral argument not having been requested), and the 
Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It ts ordered, That the respondent, Fink & Co., Inc., a corpora- 
tion, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution of its vitamin preparations designated 
“Mi-Vit-Ine” and “Vi-Min-Ex,” and its cosmetic preparation desig- 
nated “Muriel Joan Beautifier,” or any other preparations of sub- 
stantially similar composition or possessing substantially similar 
properties, whether sold under the same names or under any other 
name or names, do forthwith cease and desist from directly or 
indirectly 

1. Disseminating or causing to be disseminated any advertise- 
ments by means of the United States mails, or by any means in com- 
merce as “commerce” is defined in the Federal Trade Commission 
Act, which advertisements represent, directly or through inference: 

(a) That respondent’s preparation Mi-Vit-Ine is a cure or remedy 
for lowered vigor and vitality, constipation, colitis, stomach dis- 
orders, neuritis, or nerve disorders, or that it constitutes a compe- 
tent treatment for such conditions and disorders; that this prepara- 
tion is a dietary corrective or that it is composed of a different kind 
of wheat germ; or that this preparation has any therapeutic value 
in the treatment of alcoholism in excess of stimulating the appe- 
tite, which may have been affected by reason of overindulgence. 


ind 
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(6) That respondent’s preparation Vi-Min-Ex is a cure or remedy 
for colds, constipation, spastic colitis, digestive disorders, neuritis, 
nerve disorders, anemia, loss of appetite and weight, lowered vigor 
and vitality, or tooth decay, or that it constitutes a competent treat- 
ment for such conditions and disorders; or that this preparation, 
under conditions of use, will supply all the essential vitamins and 
minerals required by the human body, or that this preparation con- 
stitutes the best source for the supply of such minerals and vitamins. 

(c) That respondent’s preparation Muriel Joan Beautifier will 
beautify or transform the face, cause skin blemishes, pimples, or 
blackheads to disappear, or bring about a beautiful complexion, or 
that this preparation has any properties which would cause blemishes 
or other skin conditions to disappear, or have any other permanent 
effect upon any condition of the skin. 

2. Disseminating or causing to be disseminated any advertisements 
by any means, for the purpose of inducing or which are likely to 
induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of said 
vitamin preparations designated “Mi-Vit-Ine” and “Vi-Min-Ex” and 
said cosmetic preparation designated “Muriel Joan Beautifier,” which 
advertisements contain any of the representations prohibited in para- 
graph 1 hereof. 

It is further ordered, That the respondent shall, within 60 days 

_ after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
_ has complied with this order. 
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PETERSON CORE OIL & MFG. CO., AND HENRY S. PETER- 
SON AND HAROLD A. PETERSON 


COMPLAINT, FINDINGS, AND ORDDPR IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8989. Complaint, Jan. 4, 1940—Decision, Apr. 3, 1941 


Where a corporation and an individual, who was its president, treasurer, and 
principal stockholder and managed, controlled, and directed its policies 
and operation, and a second individual, who was sales manager of said 
corporation and, as such, participated in its management and operation, 
engaged in manufacture of core oil for foundry use and in interstate 
sale and distribution thereof— 

(a) Falsely represented, on letterheads, that offices or branches were owned, 
maintained or operated in St. Louis, Buffalo, Philadelphia, and Detroit, 
and in Hamilton, Ontario, facts being it did not own, maintain or operate 
offices or branches in cities named or elsewhere; and 

(0) Falsely thus represented that corporation’s place of business was sub- 
stantially larger than was the fact,. through including in depictions on 
such letterheads of its purported place of business buildings in no way 
connected therewith ; 

With capacity and tendency to mislead and deceive purchasers or prospective 
purchasers, of whom many are unfamiliar with precise composition of 
product and depend upon responsibility of seller as guarantee of quality 
and serviceability thereof for use intended, and to whom representations 
as to size of plant and scope of business operations are frequently of 
importance as indicative of resources, permanence and stability of seller, 
and unfairly to divert to themselves trade from substantial competitors: 

Held, That such acts and practices, under the circumstances set forth, were to 
the prejudice and injury of the public and competitors, and constituted 
unfair and deceptive acts and practices in commerce. 


Before Mr. Miles J. Furnas, trial examiner. 


Mr. R. P. Bellinger for the Commission. 
Eckert & Peterson, of Chicago, IL, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and. by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Peterson Core Oil 
& Mfg. Co., a corporation, and H. §. Peterson and H. A. Peterson, 
individuals, hereinafter referred to as respondents, have violated 
the provisions of said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
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hereby issues its complaint, cineiags its charges in that respect as 
follows: 

Paracrapo 1. The respondent, Peterson Core Oil & Mfg. Co., is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Illinois, with its principal office 
and place of business at 704 South Kolmar Ave., Chicago, Ill. Re- 
spondent H. S. Peterson, of the same address, is president and treas- 
urer of the corporate respondent above named, is the principal 
stockholder therein and manages, controls, and directs the policies 
and operation of said corporate respondent. Respondent H. A. Pe- 
terson, of the same address, is the son of the respondent H. S. Peter- 
son, and is the sales manager of the respondent corporation. 

Par. 2. The respondents are now, and for more than 1 year last 
past have been, engaged in the business of manufacturing, selling 
and distributing core oil for use in foundries. Respondents sell 
said products to foundries situated in various States of the United 
States and the District of Columbia, and cause said products, when 
sold, to be transmitted from their aforesaid place of business in the 
State of Illinois to the purchasers thereof at their respective points of 
location in various States of the United States other than Lllinois 
and in the District of Columbia. Respondents maintain, and at 
all times mentioned herein have maintained, a course of trade in com- 
merce in said products between and among the various States of 
the United States and inthe District of Columbia. 

Par. 3. In the course and conduct of their business, as aforesaid, 
in connection with the sale and distribution of their product in com- 
merce as herein described, the respondents represent by the use of 
the letterheads of the corporate respondent, Peterson Core Oil & 
Mfg. Co., that the said corporation maintains branches in St. Louis, 
Buffalo, Philadelphia, and Detroit, and through the use of an exag- 
gerated pictorial representation of their place of business appearing 
on said letterheads showing large buildings as a part of their plant, 
that their business is larger, more extensive and more pretentious 
than is actually the fact. 

Par. 4. In truth and in fact respondents do not maintain places 
of business in any of the cities mentioned in the preceding para- 
graph hereof—St. Louis, Buffalo, Philadelphia, or Detroit or in 
any city other than Chicago, III. real, the exception of a branch 
at Ontario, Canada, and the large buildings shown in the picturiza- 
tion of their plant on said letterheads have no connection with the 
business of respondents and do not form a part thereof. 
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Par. 5. A substantial portion of the purchasing public has shown 
a marked preference for dealing with, and purchasing products and 
merchandise from, manufacturers or other dealers who operate on a 
large scale, have branches and do a large volume of business, be- 
lieving that by purchasing from such large concerns superior quality, 
better service, lower prices, and other advantages can be obtained. 

Par. 6. In the course and conduct of their said business, the re- 
spondents, in connection with the sale and distribution of their 
product in commerce as aforesaid have solicited and conducted busi- 
ness, and are soliciting and conducting business, under the fictitious 
trade names of “United States Linseed Oil” and “United States 
Linseed Oil Products” in a manner so as to import or imply that 
said trade names are those of independent competitors, when in 
fact such implied competitors or independents are bogus and do 
not exist. Such representations are made in part by the use of 
letterheads which read as follows: 


UNITED STATES LINSEED OIL 


FOUNDRY DIVISION 


Manufacturers . Address Reply: 
of Executive Offices 
Linseed Oil R. 406—179 W. 
Products - Washington St. 
: Chicago, Illinois. 
Ul. SHAS 


UNITED STATES LINSEED OIL PRODUCTS 
179 W. Washington St. Room 406 
Chicago, Dlinois 


FOUNDRY DIVISION 


The names of fictitious persons are signed to the correspondence for 
the business conducted in said manner. Business is further solicited 
and conducted by respondents under said fictitious trade names by 
sending printed cards from Chicago, Ill., through the United States 
mails to prospective customers in various States of the United States 
other than Illinois and in the District of Columbia, which cards 
constitute orders for respondents’ product and are to be returned 
by said prospective customers without the necessity of placing post- 
age thereon, and which cards carry the following address printed 
thereon : 
UNITED STATES LINSEED OIL PRODUCTS, 


Room 406, 179 West Washington Street, 
Chicago, Il. 
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Par. 7. In truth and in fact, the purported concerns “United States 
Linseed Oil” and “United States Linseed Oil Products” are not 
manufacturers of linseed oil products, or of any other products. No 
such business exists as “United States Linseed Oil” or “United States 
Linseed Oil Products.” All business or orders received under said 
names are handled by the respondent H. A. Peterson, sales manager 
of the corporate respondent, Peterson Core Oil & Mfg. Co. Peterson 
Core Oil & Mfg. Co. fills said orders and makes shipments thereof 
trom its place of business in the State of Illinois to the purchaser 
located in States other than Illinois and in the District of Columbia, 
said shipments being made in the fictitious trade names of “United 
States Linseed Oil” or “United States Linseed Oil Products,” with 
no means of permitting the purchasers to detect that they are actually 
dealing with Peterson Core Oil & Mfg. Co., and are not purchasing 
from “United States Linseed Oil” or “United States Linseed Oil Prod- 
ucts” as independent competitors of Peterson Core Oil & Mfg. Co. 
Said correspondence referred to herein has been conducted from the 
home of the respondent H. A. Peterson, or the plant of the respondent 
Peterson Core Oil & Mfg. Co., and not from 179 W. Washington St., 
the address printed on the letterheads described above, and none of 
the respondents is a tenant, occupant or owner of that address, but 
the respondents have an arrangement with the occupant of said ad- 
dress to accept any mail reaching that address in the names of “United 
States Linseed Oil” and “United States Linseed Oil Products” and de- 
liver the same to the respondent H. A. Peterson, the sales manager of 
the corporate respondent, Peterson Core Oil & Mfg. Co. 

Par. 8. The use by respondents of the foregoing false, deceptive, 
misleading, and fraudulent statements, representations and impli- 
cations with respect to respondents’ business has had and now has 
the capacity and tendency to, and does, mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and 
mistaken belief that said statements, representations, and implications 
are true, and that respondents’ business is as represented, and 
into the purchase of respondents’ said product because of said erro- 
neous and mistaken belief. 

Par. 9. The aforesaid acts and practices as herein alleged are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


1156 FEDERAL TRADE COMMISSION DECISIONS 
Findings a2 Ht. TC} 
Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission 
Act, the Federal Trade Commission on January 4, 1940, issued and 
subsequently served its complaint in this proceeding upon respond- 
ents, Peterson Core Oil & Mfg. Co., a corporation, Henry S. Peter- 
son, an individual, and Harold A. Peterson, an individual, charging 
them with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of said act. After the issu- 
ance of said complaint and the filing of respondents’ answer thereto, 
testimony and other evidence in support of the allegations of said 
complaint were introduced by counsel for the Commission and in 
opposition to the allegations of the complaint by counsel for respond- 
ents, before Miles J. Furnas, an examiner of the Commission there- 
tofore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after the proceeding regularly came on for final hearing before the 
Commission on said complaint, the answer thereto, testimony and 
other evidence, and brief in support of the complaint (respondent 
not having filed brief and oral argument not having been requested) ; 
and the Commission, having duly considered the matter and now 
being fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Peterson Core Oil & Mfg. Co., is a 
corporation organized, existing, and doing business under and by vir- 
tue of the laws of the State of Illinois, with its principal office and 
place of business at 704 South Kolmar Ave., Chicago, Ill. Respond- 
ent Henry S. Peterson, of the same address, is the individual named 
in the complaint as H. §. Peterson, is president and treasurer of 
Peterson Core Oil & Mfg. Co., is the principal stockholder therein, 
and manages, controls, and directs the policies and operation of that 
corporation. Respondent Harold A. Peterson, of the same address, 
is the individual named in the complaint as H. A. Peterson, is the 
son of respondent Henry §. Peterson, is the sales manager of re- 
spondent Peterson Core Oil & Mfg. Co., and as such participates 
in the management and operation of the business of such corporation. 

Par. 2. The respondents are now, and at all times mentioned in 
the complaint have been, engaged in the manufacture, sale, and 
distribution of core oil for use in foundries and have caused said 
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products, when sold, to be transported from their place of business 
in Chicago, Ill., to purchasers located in the several States of the 
United States and in the District of Columbia, and have maintained 
a constant course of trade and commerce in said products sold and 
distributed between and among the various States of the United 
States and in the District of Ge lanibid! 

Par. 3. In the conduct of the aforesaid business ceemendentss in 
connection with the sale and distribution of said products, have in 
the course of such commerce represented by use of letterheads of 
the corporate respondent that offices or branches thereof are owned, 
maintained, or operated in St. Louis, Mo.; Buffalo, N. Y.; Phila- 
delphia, Pa.; Detroit, Mich.; and Hamilton, Ontario; when in truth 
and in fact no such offices OF branches are owned, maintained, or 
operated in the cities named or elsewhere; and, further, by the same 
means have represented the place of business of Peterson Core Oil 
& Mfg. Co., as being substantially larger than it is in fact by placing 
on such letterheads a pictorial representation of the purported place 
of business of the Peterson Core Oil & Mfg. Co., and including in 
such picture as constituting a part of such place of business buildings 
not owned, occupied, or in any way connected with the business of 
the Peterson Core Oil & Mfg. Co. 

Par. 4. Many purchasers of core oil are unfamiliar with the 
precise composition thereof and depend upon the responsibility of 
the seller as a guaranty of the quality of the product and its service- 
ability for the use intended. In such circumstances representations 
as to the size of the physical plant owned or operated and the scope 
of the business operations of the seller may be, and frequently are, 
of importance to purchasers as being indicative of the resources, 
permanence, stability, and responsibility of the seller. 

Par. 5. The aforesaid misrepresentations and false implications 
have the capacity and tendency to mislead and deceive purchasers 
or prospective purchasers and to unfairly divert trade to respondents 
from competitors with whom they are in active and substantial 
competition. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found 
are to the prejudice and injury‘of the public and of respondents’ 
competitors and constitute unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
testimony and other evidence in support of the allegations of said 
complaint and in opposition thereto taken before an examiner of the 
Commission theretofore duly designated by it, brief filed by counsel 
for the Commission (respondents having failed to file brief and oral 
argument not having been requested); and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ents have violated the provisions of the Federal Trade Commission 
Act. 

It is ordered, That respondent Peterson Core Oil & Mfg. Co., a cor- 
poration, its officers, representatives, agents, and employees; respond- 
ent Henry S. Peterson, an individual, and respondent Harold A. Peter- 
son, an individual, and their representatives, agents, and employees, 
directly or through. any corporate or other device, in connection with 
the offering for sale, sale, and distribution of core oil in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Representing by the use of letterheads of the corporate respond- 
ent, or otherwise, that offices or branches are owned, maintained, or 
operated in any city or locality when no such office or branch is owned, 
maintained, or operated. 

2. Representing pictorially, or otherwise, that the physical plant, 
equipment, and facilities owned, used, or occupied are greater than is 
the fact. 

It is further ordered, That respondents shall, within 60 days after 
the service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE Marrer or 


MITCHELL A, BAZELON AND JACOB L. BAZELON, TRAD- 
ING AS EVANS NOVELTY COMPANY AND.PREMIUM 
SALES COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3711. Complaint, Feb. 14, 1989—Decision, Apr. 11, 1941 


Where two partners for a time, and one of said individuals thereafter, as partner- 
ship successor, engaged in interstate sale and distribution of radios, fishing 
tackle, clocks, and a general line of merchandise, and in advertising their 
business in trade literature; in soliciting sale of and in selling their said 
products through various plans and devices which involved operation of 
games of chance, gift enterprises, or lottery schemes for sale or distribution 
thereof to ultimate consumers wholly by lot or chance, as illustrated and 
explained in circulars distributed to prospective customers— 

Furnished to purchasers along with such merchandise, various punchboards and 
push cards, including, as illustrative, a combination consisting of a miniature 
radio and a 1,440-tube punchboard for use, as explained thereon, in sale and 
distribution or-award of said radios and 74 other money prizes ranging from 
one $5 prize to 55 prizes of 10 cents, under a plan by which purchaser received, 
for 5 cents paid, one of said prizes or nothing other than privilege of chance, 
dependent upon success or failure in punching number corresponding to one of 
the “Jack-Pot” numbers, and with particular prize decided by ticket concealed 
in particular “Jack-Pot” tube selected, and purchaser of the last of the 
1,440 punches receiving awards indicated in all the unpunched “Jack-Pot” 
tubes; and thereby placed in the hands of others various plans, methods 
and devices involving such games of chance; 

With the result that many persons were attracted by said sales methods and 
were thereby induced to purchase said individuals’ merchandise in prefer- 
ence to that offered by competitors who do not use any such method, whereby 
trade was unfairly diverted from them to individuals aforesaid: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors, were contrary to the established public policy of 
the United States Government, and constituted unfair methods of competi- 
tion in commerce and unfair acts and practices therein. 


Before M7. Miles J. Furnas, trial examiner. 
Mr. D.C. Daniel and Mr. L. P. Allen, Jr., for the Commission. 
Mr. Gordon L. Bazelon and Mr. Morton J. Harris, of Chicago, 
Tll., for respondents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Mitchell A. Bazelon 
and Jacob L. Bazelon, individually and as copartners trading as Evans 
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Novelty Co. and Premium Sales Co., hereinafter referred to as re- 
spondents, have violated the provisions of the said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

’  Paracraru 1. The respondents, Mitchell A. Bazelon and Jacob 
L. Bazelon, are individuals and copartners trading as Evans Novelty 
Co. and Premium Sales Co., with their principal office and place 
of business located at 946 Diversey Parkway, Chicago, Ill. Re- 
spondents are now, and for some time last past have been, engaged 
in the sale and distribution of radios, clocks, novelty dolls, fishing 
tackle sets, cameras, novelty cigarette containers, electric drink 
shakers, and other articles of merchandise, in commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia. Respondents cause and have caused said mer- 
chandise, when sold, to be transported from their aforesaid place of 
business in the State of Illinois to the purchasers thereof in the 
various States of the United States other than Illinois and in the 
District of Columbia, at their respective points of location. There 
is now, and has been for some time last past, a course of trade by 
said respondents in said merchandise in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

In the course and conduct of said business, respondents are now, 
and for some time last past have been, in competition with other 
partnerships and with corporations and individuals engaged in the 
sale and distribution of like or similar articles of merchandise in 
commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of their business, in said com- 
merce, as described in paragraph 1 hereof, respondents sell, and have 
sold, to wholesale dealers, jobbers, and retail dealers, various articles 
of merchandise so sold and distributed as to involve the use of a 
game of chance, gift enterprise or lottery scheme. One of respondents’ 
deals substantially illustrates the sales plan or method used in the sale . 
and distribution of their merchandise to the purchasing public, and 
is as follows: 

This deal consists of a radio, together with a device commonly 
called a punchboard. The said radio is distributed to the consuming 
public by means of said punchboard, in the following manner: the 
sales are 5 cents for each punch, and when a punch is made from 
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the board a number is disclosed. The numbers begin with 1 and 
continue to the number of punches there are on the board, but the 
numbers are not arranged in numerical sequence. The board is 
divided into two sections, one containing approximately 1,440 punches 
and the other, known as the “jackpot,” contains 75 punches. The 
board bears the statement or statements informing prospective pur- 
chasers that certain specified numbers, punched from the larger sec- 
tion, entitle the purchaser thereof to a punch in the said jackpot and 
that a punch in the jackpot entitles the purchaser to a prize, depend- 
ing upon the punch selected in the jackpot, of either $5, $1, 50 cents, 
25 cents, 10 cents or the said radio as a grand prize. A purchaser 
who does not qualify by obtaining one of the winning numbers re- 
ceives nothing for his money other than the privilege of punching a 
number from the board. The numbers and winning punches are 
effectively concealed from purchasers and prospective purchasers 
until a punch or selection has been made and the particular punch 
separated from. the board. The retail value of the said radio is 
greatly in excess of the designated price of said punches. The radios 
and other articles of merchandise are thus distributed to the pur- - 
chasers of said punches from said board wholly by lot or chance. 

Respondents sell and distribute various articles of merchandise 
and furnish various punchboards and push cards for use in the sale 
and distribution of such merchandise by means of a game of chance, 
gift enterprise, or lottery scheme. Such plans or methods vary in 
detail, but the above-described plan or method is illustrative of the 
principle involved. 

Par. 3. The persons to whom respondents furnish the said punch- 
boards and push cards use the same in selling and distributing re- 
spondents’ said merchandise in accordance with the aforesaid sales 
plan. Respondents thus supply to and place in the hands of others 
the means of conducting lotteries in the sale of their said merchandise 
in accordance with the sales plan hereinabove set forth. The use by 
respondents of said sales plan or method in the sale of their mer- 
chandise, and the sale of said merchandise by and through the use 
thereof, and by the aid of said sales plan or method is a practice of 
a sort which is contrary to an established public policy of the Gov- 
ernment of the United States and in violation of the criminal laws. 

Par. 4. The sale of said merchandise to the purchasing public in 
the manner above alleged involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less than 
the normal retail price thereof. Many persons, firms, and corpora- 
tions, who sell or distribute merchandise in competition with the re- 
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spondents as above alleged, are unwilling to adopt and use said method 
or any method involving a game of chance or the sale of a chance to win 
something by chance, or any other method that is contrary to public 
policy, and such competitors refrain therefrom. Many persons are 
attracted by said sales plan or method employed by the respondents 
in the sale and distribution of their merchandise and the element of 
chance involved therein, and are thereby induced to buy and sell re- 
spondents’ merchandise in preference to merchandise offered for sale 
and sold by competitors of respondents who do not use the same or 
equivalent method. The use of said method by respondents, because 
of said game of chance, has a tendency and capacity to and does unfairly 
divert trade to respondents from their said competitors who do not 
use the same or an equivalent method, and as a result thereof substan- 
tial injury is being and has been done by respondents to competition 
in commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of respond- 
ents’ competitors, and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Reevort, Frnpincs As To THE Facrs, AND OrRpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 14th day of February A. D. 
1939, issued and thereafter served its complaint in this proceeding 
upon the respondents, Mitchell A. Bazelon and Jacob L. Bazelon, 
individually and as copartners trading as Evans Novelty Co. and 
Premium Sales Co., charging them with unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce, 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondents’ answer thereto, testimony and 
other evidence in support of the allegations of the complaint were in- 
troduced by D.C. Daniel and L, P. Allen, Jr., attorneys for the Commis- 
sion, before Miles J. Furnas, a duly appointed trial examiner of the 
Commission designated by it to serve in this proceeding. The attor- 
neys for respondents introduced no testimony or other evidence. The 
testimony and other evidence introduced were duly recorded and filed 
in the office of the Commission. Thereafter, the proceedings regularly 
came on for final hearing before the Commission on the said complaint, 
the answer thereto, the testimony and other evidence, and brief in sup- 
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port of the complaint (no brief being filed by respondents’ attorneys 
nor oral argument requested). And the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


~Paracrarn 1. Respondents, Mitchell A. Bazelon and Jacob L. 
Bazelon, were copartners from November 1937 to March 1, 1939. 
and during said time traded as Premium Sales Co. From January 
or February 1938, to March 1, 1939, they also traded as Evans 
Novelty Co. On March 1, 1939, respondent Jacob L. Bazelon pur- 
chased the interest of Mitchell A. Bazelon in the business and since 
then has been and now is the sole owner of said business, and has 
continued to conduct same under the aforesaid trade names. During 
the entire existence of the partnership respondents’ principal place 
of business was located in the city of Chicago, State of Lhnois, and 
respondent Jacob L. Bazelon has continued to conduct his business at 
the same place at all times since he has been the sole owner. 

Par. 2. Respondents, during the existence of the partnership, were, 
and since March 1, 1939, respondent Jacob L. Bazelon has been and 
now is, engaged in the business of selling and distributing to jobbers 
and distributors, radios, fishing tackle, clocks, and a general line of 
novelty merchandise, and have caused said merchandise, when sold, 
to be shipped from their said place of business to purchasers located 
in various States of the United States. 

Par. 3. Respondents, in the course and conduct of their business 
as set forth in paragraph 2 hereof, as copartners were, and respondent 
Jacob L. Bazelon now is, in competition with other individuals, part- 
nerships and corporations engaged in the sale and distribution of like 
or similar merchandise in commerce between and among various 
States of the United States. 

Par. 4. From November 1937, to some time in January or February 
1938, respondents said business was conducted under the trade name 
“Premium Sales Company ;” since said time no sales have been made 
by them or either of them under said trade name, but all purchases 
have been made under the trade name, “Premium Sales Company,” 
and the selling and distribution of respondents’ merchandise have 
been conducted under the trade name, “Evans Novelty Company.” 

Par. 5. Respondents, in the sale and distribution of their mer- 

-chandise described in paragraph 2 hereof, as copartners furnished, 
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and respondent Jacob L. Bazelon has since furnished and now fur- 
nishes, to purchasers thereof, various plans and devices which involve 
the operation of games of chance, gift enterprises, or lottery schemes, 
by means of which said merchandise is sold and distributed to the 
ultimate consumers wholly by lot or chance. Typical of the methods 
used by the respondents is the following: 

One of respondents’ combinations consists of a miniature radio 
and a punchboard whose caption bears a description of the radio. 
Below this caption, under the designation “Jack Pot,” are 75 covered 
tubes, each containing a ticket bearing words or figures indicating 
the prize to be awarded, and which is effectively concealed until the 
cover of the tube has been punched and the ticket removed. The 
awards thus made are as follows: One grand prize (the radio); 1 
prize of $5; 1 prize of $1; 5 prizes of 50 cents each; 12 prizes of 25 
cents each and 55 prizes of 10 cents each. 

To the right of this jack pot is an illustration of a miniature radio, 
while to the left is a series of 25 numbers ranging from 25 to 625, 
followed by the statement, “Each Receives One Punch In The Jack 
Pot.” 

In the lower section of the board, under the heading “Last Sale 
On Board Receives Remaining Punches in Jack Pot,” are ranged 
1,440 covered tubes, for the right to punch which a charge of 5 cents 
each is made. Each of these tubes contains a ticket which is effec- 
tively concealed until the cover of the tube has been punched and the 
ticket is then removed. On each of 25 of these tickets is printed one 
of the numbers shown at the left of the jack pot, and each entitles 
the purchaser to one punch of the jack pot and to the award thus 
disclosed. The purchaser of the last of the 1,440 punches is entitled 
to the awards indicated in all the unpunched tubes of the jack pot. 
Purchasers who do not obtain any of the awards indicated in the 
jack pot receive nothing for their investment but the right to punch 
one of the 1,440 tubes. 

Other items of merchandise were sold and distributed by respond- 
ents during the copartnership, and have since been and are now sold 
and distributed by Jacob L. Bazelon, by means of like or similar 
methods, and the punchboards accompanying such merchandise differ 
only in detail. . 

Par. 6. Respondents, in soliciting the sale of and selling their said 
merchandise, as copartners have distributed, and respondent Jacob: 
L. Bazelon has since distributed and now distributes, to prospective 
customers, circulars illustrating and explaining their plans, methods, 
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and devices for the sale and distribution of their merchandise as set 
forth in paragraph 5 hereof, and have advertised their said business 
in trade literature. 

Par. 7. Respondents, by their sales methods hereinbefore de- 
scribed, as copartners have placed, and respondent Jacob L. Bazelon 
now places, in the hands of others various plans, methods, and de- 
vices which involve games of chance, gift enterprises, or lottery 
schemes to be used in the distribution of said merchandise, and by 
the use of such plans, methods, and devices, such merchandise is 
distributed to the ultimate consumers wholly by lot or chance. 

Par. 8. Many persons have been and are attracted by the sales 
methods employed by respondents in the sale and distribution of their 
said merchandise and by the element of chance involved therein, and 
have been thereby induced to purchase respondents’ merchandise in 
preference to merchandise offered for sale by respondents’ competi- 
tors who do not use the same or a similar method. 

Par. 9. During all of the times herein mentioned, respondents 
have been in competition with individuals, partnerships, and corpo- 
rations engaged in the sale and distribution in commerce of merchan- 
dise similar to that sold by respondents, in commerce between and 
among various States of the United States, who are unwilling to 
use and do not use, in the sale and distribution of their merchandise, 
any method involving a game of chance, gift enterprise, or lottery 
scheme, and as a result trade has been unfairly diverted from such 
competitors to the respondents. 


CONCLUSION 


The aforesaid acts and practices of the respondents are all to the 
prejudice and injury of the public and of respondents’ competitors, 
are contrary to the established public policy of the Government of 
the United States of America, and constitute unfair methods of com- 
' petition in commerce and unfair acts and practices in commerce, 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents, testimony, and other evidence taken before a duly 
appointed trial examiner of the Commission designated by it to serve 
in this proceeding, and brief filed by the attorney for the Commis- 
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sion (no brief being filed by respondents and oral argument not 
requested), and the Commission, having made its findings as to the 
facts and its conclusion that the respondents, Mitchell A. Bazelon 
and Jacob J. Bazelon, individually and trading as Evans Novelty 
Co. and Premium Sales Co., have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, Mitchell A. Bazelon and Jacob 
L. Bazelon, their representatives, agents, and employees, jointly or 
severally, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, and distribution of radios, 
fishing tackle, clocks or any other merchandise, in commerce as 
“commerce” is defined in the Federal Trade Commission Act, shall 
forthwith cease and desist from: 

1. Selling or distributing any merchandise so packed or assembled 
that sales of such merchandise to the public are to be made, or may 
be made, by means of a game of chance, gift enterprise, or lottery 
scheme. 

2. Supplying to, or placing in the hands of, others push or pull 
cards, punchboards, or other lottery devices either with assortments 
of merchandise or separately, which said push or pull cards, punch- 
boards, or other lottery devices are to be used, or may be used, in 
selling or distributing said merchandise to the public. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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DOUGLAS CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3817. Complaint, June 13, 1939—Decision, Apr. 11, 1941 


Where a corporation engaged in manufacture of candy and in competitive inter- 
state sale and distribution thereof— 

Furnished to purchasers various devices and plans of merchandising which 
involved operation of games of chance, gift enterprises, or lottery schemes 
for sale and distribution of said product to the ultimate consumer wholly by 
lot or chance, including as typical of methods used, a number of 5 cent candy 
bars packed as (1) “Winner Bar Assortment,’ (2) “Play Ball’ and (8) 
“Basket Ball” combinations, together with punchboards for use in their sale 
and distribution under plans, as explained thereon, by which purchaser 
received 1 to 5 or 6 bars, in accordance with number concealed in dise 
beneath feminine name selected, or, in latter two cases, dependent upon his 
success in selecting from the three hundred tube boards involved, one of the 
5 or 6 tubes containing special award legends; and thereby 

Placed in the hands of others various devices for use in the distribution’ of its 
merchandise by means of said game of chance and boards, employment of 
which its salesman truthfully urged as assisting in Sale of candy involved, 
contrary to the established public policy of the United States Government ; 

With result that trade was thereby diverted to it from its manufacturer and 
distributor competitors who were unwilling to and did not use such method: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors, and constituted unfair methods of competition in 
commerce, and unfair and deceptive acts and practices therein. 


Before Ur. Miles J. Furnas, trial examiner. 
Mr. William L. Pencke and Mr. L. P. Allen, Jr. for the Commission. 
Landis & Landis, of St. Joseph, Mo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Douglas Candy 
Co., a corporation, hereinafter referred to as respondent, has vio- 
lated the provisions of said act and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the interest 
of the public hereby issues its complaint stating its charges in that 
respect as follows: 

ParacrarH 1. Respondent, Douglas Candy Co., is a corporation 
organized and doing business under the laws of the State of Mis- 
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souri with its principal office and place of business located at 209 
South Second Street, St. Joseph, Mo. Respondent is now and for 
some time last past has been engaged in the manufacture of candy 
and in the sale and distribution thereof to wholesale dealers, jobbers, 
and retail dealers located at points in the various States of the 
United States and in the District of Columbia. The respondent 
causes and has caused said products, when sold, to be transported 
from its principal place of business in the city of St. Joseph, Mo., 
to purchasers thereof at their respective points of location in the 
various other States of the United States and in the District of 
Columbia. There is now and has been for some time last past a 
course of trade by respondent in such candy in commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia. In the course and conduct of said business, re- 
spondent is and has been in competition with other corporations 
and with partnerships and individuals engaged in the sale and dis- 
tribution of candy in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale deal- 
ers, jobbers, and retail dealers certain assortments of candy so packed 
and assembled as to involve the use of a game of chance, gift enter- 
prise, or lottery scheme when sold and distributed to the consumers 
thereof. Respondent also causes and has caused push cards and 
punchboards which are designed to be and are used with the said 
assortments to be shipped to the aforesaid wholesale dealers, jobbers, 
and retail dealers. The wholesalers and jobbers, aforesaid, in turn 
assemble the push cards or punchboards and candy into one assort- 
ment and sell same to the retail trade. Respondent distributes and 
has distributed various push cards.and punchboards for use in the 
sale and distribution of its candy to the consuming public by means 
of a game of chance, gift enterprise, or lottery scheme. Certain of 
said assortments are hereinafter described for the purpose of show- 
ing the methods used by respondent, but this list is not all inclusive 
of the various assortments, nor does it include all of the details of 
the several plans which respondent has been or is using in the sale 
and distribution of candy by lot or chance. 

(a) One assortment consists of a box or boxes of candy bars in 
conjunction with a device commonly called a push card. The push 
card contains 100 partially perforated disks and on the face of each 
of said disks is printed the word “push.” Concealed within the 
said disks are numbers which are effectively concealed from purchas- 
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ers and prospective purchasers until a push or selection has been 
made and the selected disks pushed or separated from the card. 
Sales are 5 cents each. The following legend appears on the face 
of said card: 

5¢ WINNER BAR ASSORTMENT 5¢ 


(No blanks) 
Number 100-receives 5 Douglas Bars 
Number 50-receives 3 Douglas Bars 


NOS. 5-15-25-85-45-55-65-75-85 receive 
—2 Douglas Bars 


Ail other numbers receive—1 Douglas Bar 


The sales of respondent’s candy by means of said push card are 
made in accordance with the above described legend or instructions. 
Said pieces or bars of candy are allotted to the customers or pur- 
chasers in accordance with the above legend or instructions. The 
fact as to whether a purchaser receives one or more pieces or bars 
of candy for the amount of money paid is thus determined wholly 
by lot or chance. 

Respondent sells and distributes, and has sold and distributed, 
various assortments of candy along with push cards, involving a lot 
or chance feature, but such assortments are similar to the one here- 
inabove described and vary only in detail. 

(6) Another of said assortments consists of a box or boxes of 
candy bars in conjunction with a device commonly called a punch- 
board. The said punchboard contains 300 holes into which have 
been inserted slips of paper and on the slips of paper certain words 
or phrases have been printed. Such words or phrases are effectively 
concealed from purchasers and prospective purchasers until a punch 
or selection has been made and the selected slip punched or separated 
from the board. Each purchaser is entitled to one bar of candy 
for the amount of money paid, but purchasers who punch slips 
containing certain words or phrases which correspond to words or 
phrases appearing at the top of said board are entitled to, and re- 
ceive, additional bars of candy without additional cost. Sales are 
5 cents each. The following legend appears on the face of said 
board : 


PLAY BALL 


All Plays Receive 
Douglas Bars 
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ONLY 
Home Run receives 5 Bars 
3 Base Hit receives 5 Bars 
2 Base Hit receives 4 Bars 
1 Base Hit receives 2 Bars 
Stolen Base receives 2 Bars 


All Other Plays receive 1 Bar 


\ 


Batter Up Make A Hit 


The sales of respondent’s candy by means of said punchboard 
are made in accordance with the above described legend or instruc- 
tions. Said pieces or bars of candy are allotted to the customers 
or purchasers in accordance with the above legend or instructions. 
The fact as to whether a purchaser receives one or more pieces or 
bars of candy for the amount of money paid is thus determined 
wholly by lot or chance. 

Respondent sells and distributes and has sold and distributed 
various assortments of candy along with punchboards involving a 
lot or chance feature, but such assortments are similar to the one 
hereinabove described and vary only in detail. 

Par. 3. Retail dealers who purchase respondent’s said candy di- 
rectly or indirectly, expose and sell the same to the purchasing pub- 
lic in accordance with the sales plans aforesaid. Respondent thus 
supplies to, and places in the hands of, others the means of conduct- 
ing lotteries in the sale of its candy in accordance with the sales 
plans hereinabove set forth. The use by respondent of said sales 
plans or methods in the sale of its candy and the sale of said candy 
by and through the use thereof and by the aid of said sales plans 
or methods is a practice of a sort which is contrary to an established 
public policy of the Government of the United States and in viola- 
tion of the criminal laws. 

Par. 4. The sale of candy to the purchasing public by the methods 
and plans hereinabove set forth involves a game of chance or the 
sale of a chance to procure additional pieces of candy without addi- 
tional cost. Many persons, firms, and corporations who sell and 
distribute candy in competition with respondent, as above alleged, 
are unwilling to adopt and use said methods or any method involv- 
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ing a game of chance or the sale of a chance to win something by 
chance or any other method contrary to public policy and such com- 
petitors refrain therefrom. Many persons are attracted by said 
sales plans or methods employed by respondent in the sale and dis- 
tribution of its candy and the element of chance involved therein 
and are thereby induced to buy and sell respondent’s candy in pref- 
erence to candy of said competitors of respondent who do not use 
the same or equivalent methods. The use of said methods by re- - 
spondent because of said game of chance has a tendency and capac- 
ity to and does unfairly divert trade in commerce between and 
among various States of the United States and in the District of 
Columbia to respondent from its said competitors who do not use 
the same or equivalent methods. As a result thereof, substantial 
injury is being done and has been done by respondent to competition 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondent’s competitors and constitute unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Finprncs As To THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 13th day of June A. D., 1939, 
issued and thereafter served its complaint in this proceeding upon 
the respondent, Douglas Candy Co., a corporation, charging it with 
unfair methods of competition in commerce and unfair and de- 
ceptive acts and practices in commerce, in violation of the provisions 
of said act. After the issuance of said complaint and filing of 
respondent’s answer thereto, testimony and other evidence in sup- 
port of the allegations of the complaint were introduced by William 
L. Pencke, attorney for the Commission, and in opposition to the 
allegations of the complaint by John C. Landis, attorney for the 
respondent, before Miles J. Furnas, a duly appointed trial examiner 
of the Commission designated by it to serve in this proceeding. Said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceedings regularly 
came on for final hearing before the Commission on the said com- 
plaint, the answer thereto, the testimony and other evidence, and 
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briefs in support of the complaint and in opposition thereto (oral 
argument not being requested), and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that. this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Douglas Candy Co. is a corporation 
organized and doing business under the laws of the State of Missouri, 
and having its principal place of business in the city of St. Joseph, 
in said State. 

Par. 2. Respondent, for some time last past, has been, and now 
is, engaged in the manufacture and sale of candy, and its distri- © 
bution to wholesale and retail dealers and jobbers, and causes its 
said product, when sold, to be shipped from its principal place of 
business to purchasers thereof located in various States of the 
United States. 

Par. 3. Respondent, in the conduct of its business as set forth 
in paragraph 2 hereof, has been, and now is, in competition with 
other corporations and with individuals and partnerships engaged 
in the sale and distribution of candy in commerce between and among 
various States of the United States. 

Par. 4. Respondent, in the sale and distribution of its merchandise 
as described in paragraph 2 hereof, has furnished and furnishes to 
the purchasers thereof various devices and plans of merchandising 
same which involve the operation of games of chance, gift enterprises, 
or lottery schemes, by means of which said merchandise is sold and 
distributed to the ultimate consumer wholly by lot or chance. Typi- 
cal of the methods used by the respondent are'the following: 

(a) One of the respondent’s assortments consists of a number of 
candy bars, together with a device commonly called a “push card.” 
This push card bears the caption: 


5¢ WINNER BAR ASSORTMENT 5¢ 


(No Blanks) 


Number LOO receives U2 ae ee ee eee ees 5 Douglas Bars 
Number, 50recelves.2a- see Se ee eet 3 Douglas Bars 
Nos. 5-15—25-35-45-55-65-75-85 receive__________ 2 Douglas Bars 
All Others Numbersi tecelye sea. === a eee 1 Douglas Bar 


Below this heading are ranged one hundred partially perforated disks, 
for which pushes are sold at 5 cents each; over each disk appears a 
feminine name and concealed beneath the disk is a number which is 
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not disclosed until the disk is pushed out; the number revealed entitles 
the purchaser of the push to the amount of candy indicated in the 
above-described caption. 

(6) Another of respondent’s combinations consists of a number 
of candy bars, together with a device commonly called a “punchboard,” 
which bears the following caption: 


PLAY BALL 


ALL PLAYS—RECEIVE DOUGLAS BARS ONLY 


IPTOMO SEAL Ce COly CS=-5 tes Geek ea ee ee 5 Bars 
hree= base. Erit LCCELY CS 2 a es Se ee Dt 5 Bars 
oD WiOmBASe Etat hCCCLY CG some een ne ie eee 2 4 Bars 
Onersasor EIT CCELy Cae meer she ee PEL ren cr ee een 2 Bars 
StoleneBasewecelives heya wT LT iy Week Be Peete baa ee eet 2 Bars 
EAH OGheriiPlaysmecely es. sess ss te Seat ey ee eo 1 Bar 


(with illustrations of two ball players and the additional words) : 
Batter Up Make a Hit 


Below this caption are ranged 300 covered tubes, concealed within each 
of which is a slip of paper bearing certain printed words or phrases 
which are not disclosed until the cover is punched and the slip is 
withdrawn; these punches are sold at 5 cents each and each purchaser 
is entitled to 1 bar of candy, but the purchaser who punches out a 
slip containing words or phrases which correspond with 1 of the 
5 specifically named awards appearing in the caption receives the 
number of bars there indicated, without additional cost. 

(c) Another of respondent’s combinations consists of a number of 
candy bars, together with a punchboard bearing the following caption: 


BASKET BALL 
Play 5¢ Play 


Avi: Otis GOA TCC S= 2 ses ee ee ee ee 6 Bars 
Slop TOT COIR Oa ee ee ee eee eee -3 Bars 
HROWOUITNGEC OF EC eee ee ee nee ch a ree ee eee 2 Bars 
Side Counts GOalareG Sass a Pets eet ee See Bee 2 Bars 
one Shot Goalirec’s: fest ret mses hy Me a es ee eee 2 Bars 
HreevThrowaGoalirec'soo) o.2 lene es ee Se a 2 Bars 
PATIONTeG aye rOGe. ese yg et 1 Bar 
{ Make a Goal 


Under this caption are ranged 300 covered tubes, concealed within 
each of which is a slip of paper bearing certain printed words or 
phrases which are not disclosed until the cover is punched and the 
slip is withdrawn. Each of these punches is sold for 5 cents, and 
each purchaser is entitled to 1 bar of candy, but the purchaser punch- 
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ing out a slip containing words or phrases which corresponds with 1 
of the 6 specifically named awards appearing in the caption receives 
the number of bars there indicated, without additional cost. 

Par. 5. Respondent’s salesman has urged the use of respondent’s 
“boards” because they assist in the sale of the candy. The use of said 
boards does, in fact promote’such sales. 

Par. 6. Respondent, by its sales methods hereinbefore described, 
places in the hands of others various devices to be used in the dis- 
tribution of its merchandise by means of a game of chance, gift 
enterprise, or lottery scheme, and by the use of such devices said 
merchandise is distributed to the ultimate consumer wholly by lot 
or chance, and respondent’s said sales methods are contrary to the 
established public policy of the Government of the United States. 

Par. 7. During all of the time herein mentioned, respondent has been 
in competition with other manufacturers and distributors of candy 
who are engaged in commerce between and among various States of 
the United States, and who are unwilling to use, and do not use, in the 
distribution of their merchandise, any method involving a game of 
chance, gift enterprise, or lottery scheme; and as a result of respond- 
ent’s said methods, trade has been unfairly diverted from such competi- 
tors to the respondent. 


CONCLUSION 


The aforesaid acts and practices of the respondent are all to the 
prejudice and injury of the public and of respondent’s competitors, and 
constitute unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce, within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before Miles J. Furnas, an examiner 
of the Commission heretofore duly designated by it, in support of the 
allegations of ‘said complaint, no evidence being offered in opposition 
thereto, briefs filed herein, oral argument having been waived, and 
the Commission having made its findings as to the facts and its con- - 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent Douglas Candy Co., its officers, 
representatives, agents and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale and 
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distribution of candy or any other merchandise in commerce as “com- 
-‘merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Selling or distributing candy or any other merchandise so packed 
or assembled that sales of such candy or other merchandise to the 
public are to be made or may be made by means of a game of chance, 
gift enterprise, or lottery scheme. 

2. Supplying to or placing in the hands of others push or pull cards, 
punchboards or other lottery devices either with assortments of candy 
or other merchandise or separately, which said push or pull cards, 
punchboards. or other lottery devices are to be used or may be used 
in selling or distributing said candy or other merchandise to the public. 

3. Selling or otherwise disposing of any merchandise by means of a 
game of chance, gift enterprise or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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S. & K. SALES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3769. Complaint, Apr. 19, 1939—Decision, Apr. 14, 1941 


Where a corporation engaged in interstate sale and distribution of tapestries, 
neckties, pipes, knives, fountain pens, and other articles of merchandise, 
to jobbers, wholesalers, and retailers, and in distributing circulars illustrat- 
ing and explaining its plans and devices for the sale thereof— 

Furnished to purchasers along with such merchandise various plans and 
devices which involved the operation of games of chance, gift enterprises, 
or lottery schemes in sale or distribution thereof to ultimate consumers, 
typical “deals” including, respectively, 12 neckties with bands of heavy 
paper or cardboard to be arranged by the retailer to enfold the narrow 
part of the tie, attached to pull tabs, separation of which disclosed par- 
ticular amount, ranging from 1 cent to 25 cents, purchaser was to pay for 
tie, and 12 tapestry table covers, together with a punch card for use in 
sale thereof, under a plan by which the number secured by chance de- 
termined amount to be paid therefor, so placing, thereby, in the hands of 
others various devices involving chance or lottery schemes or games for 
distribution of its products, whereby they were distributed to ultimate 
consumers wholly by lot or chance; 

With the result that trade was thereby diverted to it from competitors who 
are unwilling to and do not use any such method: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors, contrary to the established public policy of the 
United States Government, and constituted unfair methods of competition 
in commerce and unfair acts and practices therein. 


Before Mr. Miles J. Furnas, trial examiner. 

Mr. L. P. Allen, Jr. and Mr. William L. Pencke, for the 
Commission. 

McCarthy, Morris, Smith & Sparrow, of St. Louis, Mo., for 
respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that S. & K. Sales, 
Inc., a corporation, hereinafter referred to as respondent, has vio- 
lated the provisions of said act and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the interest 
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of the public, hereby issues its complaint stating its charges in that 
respect as follows: 

ParacrapH 1. Respondent, S. & K. Sales, Inc., is a corporation 
organized and existing under the laws of the State of Missouri, with 
its principal office and place of business located at 104 North Broad- 
way, St. Louis, Mo. Respondent is now and for some time last past 
has been engaged in the sale and distribution of tapestries, neckties, 
pipes, knives, fountain pens, and other articles of merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia. Respondent causes and has caused 
said products when sold to be transported from its aforesaid place of 
business in Missouri to purchasers thereof in the various other States 
of the United States and in the District of Columbia, at their re- 
spective points of location. There is now and has been for some 
time last past a course of trade by respondent in such merchandise 
in commerce between and among the various States of the United 
States and in the District of Columbia. In the course and conduct 
of said business, respondent is and has been in competition with other 
corporations and with partnerships and individuals engaged in the 
sale and distribution of like or similar articles of merchandise in 
commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent in soliciting the sale of and in selling 
and distributing its merchandise furnishes and has furnished various 
devices and plans of merchandising which involve the operation of 
games of chance, gift enterprises, or lottery schemes by which said 
merchandise is sold and distributed to the ultimate consumer thereof 
wholly by lot or chance. Certain of said devices and plans are here- 
inafter described for the purpose of showing the methods used by 
respondent, but this list is not all inclusive of the various devices 
and plans nor does it include all of the details of the several devices 
and plans which respondent has been or is using in the sale and 
distribution of its said merchandise by lot or chance: 

(a) Respondent distributes and has distributed to the purchasing 
and consuming public certain literature and instructions, including 
among other things push cards, illustrations of its merchandise and 
circulars explaining respondent’s plan of selling and distributing 
merchandise to the purchasing and consuming public. One of re- 
spondent’s push cards bears 12 small partially perforated disks, on 
the face of which is printed the word “push.” Concealed within 
each disk is a number, which is disclosed when the disk is pushed 
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or separated from the card. The purchaser pays in cents the amount 
of the number punched from the said card and receives an article of 
merchandise for the money expended. The numbers range from 1 
to 39 and are effectively concealed within the said disk until it is 
pushed or separated from the card. The push cards bear legends as 
follows: 
EVERY PUNCH WINS 
No Blanks 
1¢ to 39¢ 
Pay What You Punch— 
From 1¢ to 39¢ No Higher 
EVERY PLAY WINS 

Sales of respondent’s merchandise by means of said push cards 
are made in accordance with the above-described legends. The 
amount said purchasers are to pay for said articles of merchandise 
is thus determined wholly by lot or chance. 

Respondent furnishes and has furnished various push cards ac- 
companied by said instructions and other printed matter for use 
in the sale and distribution of its merchandise by means of a game 
of chance, gift enterprise, or lottery scheme. The sales plan or 
method involved in connection with the sale of all said merchandise 
by means of said push card is the same as that hereinabove described, 
varying only in detail. 

(6) Another device used by respondent in the sale and distribu- 
tion of its said neckties consists of 12 neckties, along with 12 bands 
of cardboard, which are designed to be and are folded around the 
narrow portion of each necktie. Attached to said bands of card- 
board are pull tabs, which when pulled or separated from the bands 
of cardboard reveal the amount the purchaser is to pay for the 
necktie. These amounts range from 1 cent to 25 cents and such 
numbers are effectively concealed from the purchaser or prospective 
purchaser until the pull tab is pulled or separated from the said 
band of cardboard. 

Sales of respondent’s neckties are made in accordance with the 
plan just described and the amount to be paid by purchaser for said 
neckties is thus determined wholly by lot or chance. The respondent 
furnishes and has furnished various pull tab devices for use in the 
sale and distribution of its neckties by means of a game of chance, 
gift enterprise, or lottery scheme. The sales plan or method involved 
in connection with the sale of said neckties by means of said pull tab 
device is the same as that hereinabove described, varying only in 
detail. 
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Par. 3. The persons to whom respondent furnishes and has fur- 
nished the said push cards and pull tab devices use the same in pur- 
chasing, selling, and distributing respondent’s merchandise, in 
_ accordance with the aforesaid sales plans. Respondent thus supplies 
to, and places in the hands of, others the means of conducting lot- 
teries in the sale of its merchandise in accordance with the sales 
plans hereinabove set forth. The use by respondent of said sales 
plans or methods in the sale of its merchandise and the sale of said 
merchandise by and through the use thereof and by the aid of said 
sales plans or methods is a practice of a sort which is contrary to 
an established public policy of the Government of the United States 
and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less 
than the normal retail price thereof. Many persons, firms, and cor- 
porations, who sell or distribute merchandise in competition with the 
respondent, as above alleged, are unwilling to adopt and use said 
methods or any method or methods involving a game of chance or the 
sale of a chance to win something by chance, or any other method or 
methods that is contrary to public policy, and such competitors re- 
frain therefrom. Many persons are attracted, by said sales plans or 
methods employed by respondent in the sale and distribution of 
its merchandise and the element of chance involved therein, and are 
thereby induced to buy and sell respondent’s merchandise in prefer- 
ence to merchandise offered for sale and sold by said competitors of 
respondent who do not use the same or equivalent methods. The use 
of said methods by respondent, because of said games of chance, 
has a tendency and capacity to, and does, unfairly divert trade to 
respondent from its said competitors who do not use the same or 
equivalent methods, and as a result thereof substantial injury is 
being, and has been, done by respondent to’ competition in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
elleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of compe- 
tition in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


1180 FEDERAL TRADE COMMISSION DECISIONS 


Findings $2 FDC) 


Report, Frnprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 19th day of April, A. D., 
1939, issued and thereafter served its complaint in this proceeding 
upon the respondent, S. & K. Sales, Inc., a corporation, charging it 
with unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce, in violation of the provi- 
sions of said act. 

After the issuance of said complaint and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the 
allegations of the complaint were introduced by L. P. Allen, Jr., and 
William L. Pencke, attorneys for the Commission, and in opposition 
to the allegations of the complaint by M. X. Morris, attorney for the 
respondent, before Miles J. Furnas, a duly appointed trial examiner 
of the Commission designated by it to serve in this proceeding. Said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter the proceeding regularly came 
on for final hearing before the Commission on the said complaint, 
the answer thereto, the testimony and other evidence, and brief in 
support of the complaint (no brief being filed by respondent and no 
oral argument requested). And the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, S. & K. Sales, Inc., is a corporation 
organized and doing business under the laws of the State of Missouri, 
and having its principal office and place of business in the city of St. 
Louis, in said State. 

Par. 2. Respondent, for some time last past has been, and now is, 
engaged in the sale and distribution to jobbers, wholesalers, and 
retailers, of tapestries, neckties, pipes, knives, fountain pens and other 
articles of merchandise, and causes its said products, when sold, to be 
shipped from its principal place of business to purchasers thereof 
located in various States of the United States. 

Par. 3. Respondent, in the conduct of its business as set forth in 
paragraph 2 hereof, has been and now is in competition with other 
corporations and with individuals and partnerships engaged in the 
sale and distribution of like or similar merchandise in commerce be- 
tween and among various States of the United States. 
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Par. 4. Respondent, in the sale and distribution of its merchandise 
described in paragraph 2 hereof, has furnished and furnishes to 
_ purchasers thereof various plans and devices which involve the oper- 
ation of games of chance, gift enterprises, or lottery schemes, by 
means of which said merchandise is sold or distributed to the ultimate 
consumers. Typical of the methods used by respondent are the 
following: 

(a) One of respondent’s “deals” consists of twelve neckties with 
“bands of heavy paper or cardboard to be arranged by the retailer 
to enfold the narrow part of the necktie; attached to said bands are 
“pull-tabs” which, when the ends are pulled and the tab separated 
from the band, discloses the amount the purchaser is to pay for the 
necktie; these amounts range from 1 cent to 25 cents and are effec- 
tively concealed until the tab has been pulled and separated from the 
band. 

(6) Another of respondent’s “deals” consists of twelve tapestry 
table covers and a “punch card” bearing the following caption : 

Every Punch Wins No Blanks 
1¢ to 39¢ Pay What You Punch— 
From 1¢ to 39¢ No Higher 
Every Play Wins 

Ranged beneath this caption are 12 disks, each covering a perforation 
in the card; these perforations are also covered on the reverse side by 
twelve disks; on each of the face disks is printed the word “Push”, 
and on the under side of these face disks, effectively concealed until 
the disk is pushed and removed from the card, is a number which 
indicates the amount to be paid in cents for the tapestry. 

Other items of respondent’s merchandise are sold by means of like or 
similar plans and devices. 

Par. 5. Respondent, in soliciting the sale of its merchandise “deals,” 
has distributed and distributes to prospective or potential customers 
circulars illustrating and explaining its plans, methods and devices 
for the sale of its merchandise as set forth in paragraph 4 hereof. 

Par. 6. Respondent; by its sales methods hereinbefore described, 
places in the hands of others various devices which involve games 
of chance, gift enterprises, or lottery schemes to be used in the distri- 
bution of its merchandise, and by the use of said devices, said merchan- 
dise is distributed to the ultimate consumers wholly by lot or chance. 

Par. 7. During all the time herein mentioned respondent has been 
in competition with other corporations and with partnerships and 
individuals engaged in the sale and distribution, in commerce between 
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and among various States of the United States, of merchandise similar 
to that sold by the respondent, and who are unwilling to use, and do 
not use, in the sale and distribution of their merchandise, any method 
involving a game of chance, gift enterprise or lottery scheme; and as a 
result of respondent’s said methods, trade has been diverted from such 
competitors to the respondent. 


CONCLUSION 


The aforesaid acts and practices of the respondent are all to the 
prejudice and injury of the public and of respondent’s competitors and 
_are contrary to the established public policy of the Government of the © 
United States of America, and constitute unfair methods of competi- 
tion in commerce and unfair acts and practices in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, the testimony and other evidence taken before a duly appointed 
trial examiner of the Commission designated by it to serve in this pro- 
ceeding, brief filed herein by the attorney for the Commission (no 
brief being filed by respondent and oral argument not requested) ; and 
the Commission having made its findings as to the facts and its con- 
clusion that the respondent, 8. & K. Sales, Inc., a corporation, has vio- 
lated the provisions of the Federal Trade Commission Act. 

Lt is ordered, That the respondent, S. & K. Sales, Inc., its officers, 
directors, representatives, agents, and employees, jointly or severally, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of tapestries, neckties, pipes, 
knives, fountain pens or any other merchandise, in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, shall forthwith 
cease and desist from: 

1. Selling or distributing any merchandise so packed or assembled 
that sales of such merchandise to the public are to be made, or may 
be made, by means of a game of chance, gift enterprise, or lottery 
scheme. 

2. Supplying to, or placing in the hands of, others push or pull cards, 
pull tabs, punchboards or other lottery devices either with assortments 
of merchandise or separately, which said push or pull cards, pull tabs, — 
punchboards or lottery devices are to be used, or may be usea, in selling 
or distributing said merchandise to the public. 
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3. Selling or otherwise disposing of any merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. 

[tis further ordered, That the respondent shall within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 


1184 FEDERAL TRADE COMMISSION DECISIONS 


Modified Order 32 F. T. C. 


In tHe Marrer or 


SAKS & COMPANY 
MODIFIED CEASE AND DESIST ORDER 
Docket 3456. Order, Apr. 15, 1941 


Modified order in proceeding in question, in which original order issued cn 
Apr. 3, 1940, 30 F. T. GC. 898, and in which, following the filing of petition 
for review in the Circuit Court of Appeals for the Second Circuit to set 
aside such order, and the filing in the court by the Commission of a 
transcript of the entire record, parties executed a stipulation by the terms 
of which respondent agreed to dismiss its petition and the Commission 
agreed, thereupon, to set aside its said order, in lieu thereof, to make, — 
enter, and serve a modified order as therein provided, and court accord- 
ingly, on motion of respondent, dismissed said petition, and Commission 
set aside its aforesaid order *— 

Requiring respondent, its officers, etc., in connection with offer, ete., in com- 
merce, of its furs or fur products or textile fabrics, including women’s 
dresses and wearing apparel, to forthwith cease and desist from mis- 
representing (1) customary worth, value, and prices of its furs or fur 
products, and (2) as new or “brand new” any fur coat not in fact new, 
and from using (1) unqualified descriptive term “satin,” ete.. to describe, 
ete., any fabric or product not composed wholly of silk, product of cocoon of 
the silkworm, and (2) term “silk,” etc., to describe, ete., any fabric or — 
product not composed wholly of silk, as aforesaid; as in said order in 
detail set forth, and subject to provisos therein stated in connection 
with use of aforesaid terms. 


Before Mr. Edward EF. Reardon, trial examiner. 

Mr. Robert Mathis, Jr. for the Commission. 

Mr. Horace G. Hitchcock of Chadbourne, Wallace, Parke & White- 
side, of New York City, for respondent. 


Mopirtep OrpER To CEASE AND Desist 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re-— 
spondent, testimony, and other evidence taken before Edward E. 
Reardon, Esq., an examiner of the Commission theretofore duly 
designated by it, in support of the allegations of said complaint 
and in opposition thereto, briefs filed herein, and oral arguments 
by Robert Mathis, Jr., Esq., counsel for the Commission, and by 
Horace G. Hitchcock, Esq., of the firm of Chadbourne, Wallace, 
Parke & Whiteside, counsel for the respondent, and the Commission 


1 See post, p. 1648. 
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having made its findings as to the facts and its conclusion that said 
respondent had violated the provisions of the Federal Trade Com- 
mission Act, and having, on April 3, 1940, issued and, on April 4, 
1940, served upon the respondent its order to cease and desist from 
said violations of said act; and said respondent, on June 3, 1940, 
having petitioned the United States Circuit Court of Appeals for 
the Second Circuit to review and set aside said order to cease and 
desist; and the Commission having thereafter certified and filed in 
said Court a transcript of the entire record in the proceeding there- 
tofore pending before it, in which said order to cease and desist 
was entered ; and said respondent having filed in said Court a printed 
transcript of said record and its brief; and the parties having, on 
March 28, 1941, executed a stipulation by the terms of which said 
respondent agreed to dismiss its said petition for review, and said 
Commission agreed, upon the dismissal of said petition for review, 
to set aside its said order to cease and desist issued on April 3, 1940, 
and in lieu thereof to make, enter, and serve upon respondent a 
modified order to cease and desist, as provided in said stipulation; 
and said Circuit Court of aa on April 2, 1941, on motion of 
said respondent, having entered its order dee said petition 
for review; and the Commission having set aside its said order to 
cease and desist issued on April 3, 1940; and being fully advised 
in the premises; 

It is ordered, That the respondent, Saks & Co., a corporation, its 
officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale, and distribution of its furs or fur products or its textile 
fabrics, including women’s dresses and women’s wearing apparel, in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Representing as the customary or regular worth or value of 
any furs, or fur products made in whole or in part of fur, prices 
and values which are in excess of the price at which such products 
are regularly and customarily sold in the normal and usual course of 
business. 

2. Representing as new or “brand new” any fur coat which is 
not in fact a new fur coat. 

3. Using the unqualified descriptive term “satin,” or any other 
descriptive terms indicative of silk, to describe, designate, or in any 
manner refer to any fabric or product which is not composed wholly 
of silk, the product of the cocoon of the silkworm, provided, how- 
ever, that when said words or descriptive terms are used truthfully 
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to designate or describe the type of weave, construction or finish, 
such words must be qualified by using in connection and conjunction 
therewith in letters of at least equal size and conspicuousness a word 
or words clearly and accurately naming or describing the fibers or 
materials from which said products are made. 

4. Using the term “silk,” or any other term or terms of similar 
import or meaning indicative of silk, to describe or designate any 
fabric or product which is not composed wholly of silk, the product 
of the cocoon of the silkworm, provided, that in the case of a fabric 
or product composed in part of silk and in part of materials other 
than silk, such term or similar terms may be used as descriptive 
of the silk content when immediately accompanied by a word or 
words accurately describing and designating such other materials. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 


ee 
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RAMSDELL PACKING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGHD VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT, 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 4355. Complaint, Oct. 24, 1940—Decision, Apr. 15, 1941 


Where a corporation engaged in packing, processing and canning sardines at 
its Maine plants, and in interstate sale and distribution thereof, (1) in 
some instances through brokers employed as its selling agents to whom 
it paid a brokerage fee or commission usually amounting to 5 percent of 
the invoice price on sales, and (2) in other instances directly to purchasers, 
including some of its brokers buying for their own account— 

(a) Granted and allowed brokerage fees and commissions, and allowances 
and discounts in lieu thereof, in substantial amounts to certain of its 
customers, through selling its said product direct to some customers at a 
price reflecting a reduction from that at which it was currently selling 
such sardines to other customers in an amount equivalent to brokerage 
currently being paid by it to its brokers for sales to such other customers; 
and 

(bv) Granted and allowed brokerage fees and commissions, and allowances and 
discounts in lieu thereof, in substantial amounts to certain customers, 
through selling to customers, sales to whom were effected through brokers 
to whom it did not pay, customarily, full brokerage, at a price reflecting 
a reduction from the prices at which it was currently selling its product 
to other customers in an amount approximately equal to the difference 
between such full brokerage and that actually paid: 

Held, That in granting and allowing brokerage fees and commissions, or allow- 
ances and discounts in lieu thereof, to purchasers in connection with their 
respective purchases of sardines from it, as above set forth, said corpora- 
tion violated subsection (c) of Section 2 of the Clayton Act, as amended by 
the Robinson-Patman Act. 


Mr. Edward S. Ragsdale for the Commission. 
CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent, named in the caption hereof, and hereinafter more 
particularly described, since June 19, 1936, has violated and is now 
violating the provisions of subsection (c) of section 2 of the Clayton 
Act as amended by the Robinson-Patman Act, approved June 19, 1936 
(U. S. C. title 15, sec. 18), issues its complaint stating its charges 
with respect thereto as follows: 

Paracraru 1. Respondent, Ramsdell Packing Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
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of Maine, and has its principal office and place of business located at 
Rockland, Maine. 

Par. 2. The respondent is engaged in the business of selling sardines, 
which it has packed, processed and canned at two canning plants which 
it operates in the State of Maine, one at Rockland and the other at 
Portland. 

In some instances sales of such sardines are effected through brokers 
who are employed by respondent as its selling agents. In other in- 
stances such sardines are sold by respondent directly to purchasers, 
among which class of purchasers are some of respondent’s brokers who 
on occasions purchase sardines for their own account for resale. When 
sales of sardines are effected through brokers, respondents pays to such 
brokers a brokerage fee or commission which usually amounts to 5 
percent of the price at which respondent invoices such sardines to the 
purchasers thereof. 

Par. 3. In the course and conduct of its said business since June 
19, 1936, respondent has sold and distributed sardines in commerce 
between and among the various States of the United States and the 
District of Columbia, in each of the manners set forth in paragraph 2 
hereof, and as a result of such sales, has caused sardines to be shipped 
and transported from its said canning plants in the State of Maine 
across State lines to the respective purchasers thereof, and there has 
been at all times mentioned herein a continuous current of trade and 
commerce in sardines across State lines between respondent’s canning 
plants and the purchasers of such sardines. 

Par. 4. Since June 19, 1936, in connection with sales of sardines in 
commerce as above alleged and described, respondent has granted and 
allowed brokerage fees and commissions and allowances and discounts 
in lieu thereof in substantial amounts to certain of its customers. 

Among the methods employed by respondent in granting and allow- 
ing brokerage fees and commissions or allowances and discounts in 
leu thereof to such customers are the following: 

1. To some of its customers, the sales to whom are effected directly 
by respondent, respondent grants an allowance or discount in lieu of 
brokerage by selling sardines to such customers at a price reflecting 
a reduction from the prices at which respondent is currently selling 
such sardines to other customers of an amount representing brokerage 
currently being paid by respondent to its brokers for effecting sales of 
sardines to other purchasers thereof. 

2. To other of its customers, the sales to whom are effected through 
brokers to whom respondent does not pay the full brokerage cus- 
tomarily and usually paid by respondent to its brokers for effecting 
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sales of sardines, the respondent grants an allowance or discount in 
lieu of brokerage, by selling sardines to such customers at a price 
reflecting a reduction from the prices at which respondent is currently 
selling sardines to other customers of brokerage in an amount repre- 
senting and approximately equal to the difference between the full 
brokerage customarily paid by respondent to its brokers for effecting 
such sales and the amount of brokerage actually paid by respondent 
to its brokers for effecting said sales. 

Par. 5. The aforesaid acts of the respondent constitute a violation of 
the provisions of subsection (c) of section 2 of the above-mentioned 
Clayton Act, as amended by the Robinson-Patman Act, approved June 
19, 1936 (U.S. C. title 15, sec. 13). 


Rerort, Frypines as ro THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress, entitled “An act 
to supplement existing laws against unlawful restraints and monopo- 
hes and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by the Robinson-Patman Act, approved June 19, 1936 
(U.S. C. title 15, sec. 18), the Federal Trade Commission on October 
24, 1940, issued and served its complaint in this proceeding upon the 
party respondent named in the caption hereof, charging said respond- 
ent with violating the provisions of subsection (c) of section 2 of said 
act, as amended. 

After the issuance of said complaint, the respondent filed its answer 
admitting all the material allegations of fact set forth in said com- 
plaint and waiving all intervening procedure and further hearings 
_ as to said facts. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on said complaint and answer, and the Commis- 
sion, having duly considered the same and being now fully advised in 
the premises, makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Ramsdell Packing Co., is a corporation 
organized and existing under and by virtue of the laws of the State of 
Maine, and has its principal office and place of business located at Rock- 
land, Maine. 

Par. 2. The respondent is engaged in the business of selling sar- 
dines, which it has packed, processed, and canned at two canning 
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plants which it operates in the State of Maine, one at Rockland and 
the other at Portland. 

In some instances sales of such sardines are effected through brokers 
who are employed by respondent as its selling agents. In other 
instances such sardines are sold by respondent directly to purchasers, 
among which class of purchasers are some of respondent’s brokers who 
on occasions purchase sardines for their own account for resale. When 
sales of sardines are effected through brokers, respondent pays to such 
brokers a brokerage fee or commission which usually amounts to 5 
percent of the price at which respondent invoices such sardines to the 
purchasers thereof. 

Par. 3. In the course and conduct of its said business since June 19, 
1936, respondent has sold and distributed sardines in commerce be- 
tween and among the various States of the United States and the 
District of Columbia, in each of the manners set forth in paragraph 2 
hereof, and as a result of such sales, has caused sardines to be shipped 
and transported from its said canning plants in the State of Maine 
across State lines to the respective purchasers thereof, and there has 
been at all times mentioned herein a continuous current of trade and 
commerce in sardines across State lines between respondent’s canning 
plants and the purchasers of such sardines. 

Par. 4. In the course and conduct of its business as aforesaid the 
respondent, Ramsdell Packing Co., a corporation, since June 19, 1936, 
has granted and allowed brokerage fees and commissions and allow- 
ances and discounts in leu thereof in substantial amounts to certain 
of its customers. Among the methods employed by respondent in 
granting and allowing brokerage fees and commissions and allowances 
and discounts in lieu thereof to such customers are the following: 

1. To some customers, the sales to whom are effected directly by 
respondent, respondent sells sardines at a price reflecting a reduction 
from the price at which respondent is currently selling such sardines 
to other customers in an amount equivalent to brokerage currently 
being paid by respondent to its brokers for effecting sales of sardines 
to such other customers. 

2. Respondent sells sardines through brokers to other customers, 
and on some of such sales respondent does not pay the full brokerage 
customarily and usually paid by respondent for effecting such sales of 
sardines, and on such sales the respondent grants to such customers a 
price reflecting a reduction from the prices at which respondent. is 
currently selling sardines to other customers in an amount equivalent 
to brokerage and approximately equal to the difference between the 
full brokerage customarily paid by respondent to its brokers for effect- 
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ing such sales and the amount of brokerage actually paid by respond: 
ent to its brokers for effecting said sales. 


CONCLUSION 


In granting and allowing brokerage fees and commissions, or’ al- 
lowances and discounts in lieu thereof, to purchasers in connection 
with their respective purchases of sardines from respondent, as set 
forth in paragraph 4 hereof, the respondent, Ramsdell Packing Co., | 
a corporation, has violated and is violating subsection (c) of section 
2 of the Clayton Act, as amended by the Robinson-Patman Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer duly 
filed by respondent Ramsdell Packing Co., a corporation, which 
answer admits all of the material allegations of the complaint to be 
true and waives the taking of further evidence and all other inter- 
vening procedure and further hearings as to said facts, and the 
Commission having made its findings as to the facts and conclu- 
sion herein that said respondent, Ramsdell Packing Co., a corporation, 
has violated the provisions of “An act to supplement existing laws 
against unlawful restraints and monopolies and for other purposes,” 
approved October 15, 1914, as amended by the Robinson-Patman 
Act, approved June 19, 1936 (U.S. C., title 15, sec. 13). 

It is ordered, That the respondent, Ramsdell Packing Co., a cor- 
poration, its officers, representatives, agents, and employees, in con- 
nection with the sale and distribution of sardines, in interstate com- 
merce and in the District of Columbia, do forthwith cease and desist 
from: 

1. Selling sardines to customers, the sales to whom are effected 
directly by respondent, at a price reflecting a reduction from the 
prices at which respondent is currently selling such sardines to 
other customers in an amount equivalent to brokerage currently being 
paid by respondent to its brokers for effecting sales of sardines to 
other purchasers thereof. 

2. Selling sardines to customers, the sales to whom are effected 
through brokers to whom respondent does not pay the full brokerage 
customarily and usually paid by respondent to its brokers for effecting 
sales of sardines, at a price reflecting a reduction from the prices 
at which respondent is currently selling sardines to other customers 
in an amount equivalent to brokerage and approximately equal to 
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the difference between the full brokerage customarily paid by re- 
spondent to its brokers for effecting such sales and the amount of 
brokerage actually paid by respondent to its brokers for effecting 
said sales. 

8. From continuing or resuming the practices eee in para- 
graphs 1 and 2 hereof, or by any other means paying or granting, 
directly or indirectly, to buyers on their own purchases of sardines 
_ any commission, brokerage, or other compensation, or any allowance 
or discount in lieu thereof. 

It is further ordered, That the said respondent, Ramsdell Packing 
Co., a corporation, within 60 days after service upon it of this 
order, shall file with the Commission a report in writing setting forth 
in detail the manner and form in which it is complying, and has 
complied, with the order to cease and desist hereinabove set forth. 


MEMORANDUM 


The Commission, as of the same date, made findings and orders 
likewise involving violation of the provisions of subsection (c) of 
section 2 of the Clayton Act, as amended by the Robinson-Patman 
Act, in connection with the sale and distribution in interstate com- 
merce of sardines packed, processed, and canned by the respective 
respondents, in twelve other cases. 

In one of these, namely, the case of Union Sardine Co., Docket 
4413, reported in full, infra, at p. 1194, there was a variance from the 
facts in the Ramsdell case above, in that, as there found, there was 
involved only the first of the two discriminatory practices set forth 
in the principal case. 

Complaints, findings, and orders in the other 11 cases (in which 
complaints issued on October 24, 1940, in Dockets 4356 to 4362, and 
on Dec. 18, 1940, in Dockets 4410- 4419 and 4414), were simi to 
those in the Prince case above reported in full, the respondents | 
and docket numbers, along with their principal miata of business, and 
the canning plants operated by them, being as follows: 

Srapoarp Pacxine Co., Docket 4356, Tbe: Maine, with plants 
at Lubec, Portland, and Rob bidston’ Wiaine! 

MAaAcHIAsportT easince Co., Docket 4357, Machiasport, Maine, with 
plants at Machiasport, and Hasiport rine 

Hotmes Packing Corporation, Docket 4358, Eastport, Maine, with 
plant in Eastport, Maine. 

R. J. Peacock Cannine Co., Docket 4859, Lubec, Maine, with 
plants at Lubec, Portland and Bastport, Maine. 
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JoNEsPorT Packine Co., Docket 4860, West Jonesport, Maine, with 
plant at West Jonesport, Maine. 

Sunser Pacxrine Co., Inc., Docket 4361, West. Pembroke, Maine, 
with plant at West Pembroke, Maine. 

Srruvson Cannine Co., ete., Docket 4362, Prospect Harbor, Maine, 
with plants at Prospect Harbor and South West Harbor, Maine. 

Royat River Packine Corporation, Docket 4410, Yarmouth, 
Maine, with plant at Yarmouth, Maine. 

Beirast Pacnine Co., Docket 4411, Belfast, Maine, with plant at 
Belfast, Maine. 

Norra Lunec Manuracrurinc AND CANNING Co., Docket 4412, 
North Lubec, Maine, with plant at North Lubec, Maine. 
- Boots FisHerres Corporation, Docket 4414, Chicago, Ill, oper- 
ating through its wholly-owned subsidiary, Boorn Fisuertes SarDINE 
Co., Lubec. Maine, with plant at Lubec, Maine. 

The Commission was represented in the foregoing 11 cases by 
Mr. Edward S. Ragsdale. 

Booth Fisheries Corporation was represented by Levinson, Becker, 
Peebles & Swiren, of Chicago, U1. 
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In roe Marrer or 


UNION SARDINE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 4413. Complaint, Dec. 13, 1940--Decision, Apr. 15, 1941 


Where a corporation engaged in packing, processing, and canning sardines at 
its Maine plant, and in interstate sale and distribution thereof, (1) in some 
instances through brokers employed.as its selling agents to whom it paid 
a brokerage fee or commission usually amounting to 5 percent of the 
invoice price on sales, and (2) in other instances directly to purchasers, 
including some of its brokers buying for their own account— 

Granted and allowed brokerage fees and commissions, and allowances and dis- 
counts in lieu thereof, in substantial amounts to certain of its customers, 
through selling its said product direct to some customers at a price re- 
flecting a reduction from that at which it was currently selling such 
sardines to other customers in an amount equivalent to brokerage cur- 
rently being paid by it to its brokers for sales to such other customers: 

Held, That in granting and allowing brokerage fees and commissions, or allow- 
ances and discounts in lieu thereof, to purchasers in connection with their 
respective purchases of sardines from it, as above set forth, said corpora- 
tion violated subsection (c) of section 2 of thé Clayton Act, as amended 
by the Robinson-Patman Act. 


Mr. Edward 8. Ragsdale for the Commission. 


CoMPLAINT 


The Federal Trade Commission having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly described, since June 19, 1936, has violated and is now 
violating the provisions of subsection (c) of section 2 of the Clayton 
Act as amended by the Robinson-Patman Act approved June 19, 
1936 (U. S. C. title 15, sec. 13), issues its complaint stating its 
charges with respect thereto as follows: 

Paracraru 1. Respondent, Union Sardine Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Maine, and has its principal office and place of business located at 
Lubec, Maine. 

Par. 2. The respondent is engaged in the business of selling sar- 
dines which it has packed, processed, and canned at its canning plant 
which it operates in the city of Lubec, State of Maine. 

In some instances sales of such sardines are affected through brok- 
ers. who are employed by respondent as its selling agents. In other 
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instances such sardines are sold by respondent directly to purchasers, 
among which class of purchasers are some of respondent’s brokers 
who on occasions purchase sardines for their own account for resale. 
When sales of sardines are effected through brokers, respondent pays 
to such brokers a brokerage fee or commission which usually amounts 
_ to 5 percent of the price at which respondent invoices such sardines 
to the purchasers thereof. 

Par. 3. In the course and conduct of its said business since June 
19, 1936, respondent has sold and distributed sardines in commerce 
between and among the various States of the United States and 
the District of Columbia, in each of the manners set forth in para- 
graph 2 hereof, and as a result of such sales, has caused sardines 
to be shipped and transported from its said canning plants in the 
State of Maine across State lines to the respective purchasers thereof, 
and there has been at all times mentioned herein a continuous current 
of trade and commerce in sardines across State lines between re- 
spondent’s canning plant and the purchasers of such sardines. 

Par. 4. Since June 19, 1936, in connection with sales of sardines 
in commerce as above alleged and described, respondent has granted 
and allowed brokerage fees and commissions and allowances and 
discounts in lieu thereof in substantial amounts to certain of its 
customers. 

Among the methods employed by respondent in granting and allow- 
ing brokerage fees and commissions or allowances and discounts in 
lieu thereof to such customers are the following: 

1. To some of its customers, the sales to whom are effected directly 
_ by respondent, respondent grants an allowance or discount in leu of 
brokerage by selling sardines to such customers at a price reflecting 
a reduction from the prices at which respondent is currently selling 
such sardines to other customers of an amount representing brokerage 
currently being paid by respondent to its brokers for effecting sales 
of sardines to other purchasers thereof. 

2. To other of its customers, the sales to whom are effected through 
brokers to whom respondent does not pay the full brokerage custo- 
marily and usually paid by respondent to its brokers for effecting 
sales of sardines, the respondent grants an allowance or discount 
in lieu of brokerage, by selling sardines to such customers at a price 
reflecting a reduction from the prices at which respondent is currently 
selling sardines to other customers of brokerage in an amount repre- 
senting and approximately equal to the difference between the full 
brokerage customarily paid by respondent to its brokers for effecting 
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such sales and the amount of brokerage actually paid by respondent 
to its brokers for effecting said sales. 

Par. 5. The aforesaid acts of the respondent constitute a violation 
of the provisions of subsection (c) of section 2 of the above mentioned 
Clayton Act, as amended by the Robinson-Patman Act, approved 
June 19, 1986 (U.S. C. title 15, sec. 13). 


Report, Finpines as ro THE Facrs, AND ORDER 


Pursuant to the provisions of the act of Congress, entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies and for other purposes,” approved October 15, 1914 (the Clay- 
ton Act), as amended by the Robinson-Patman Act, approved June 
19, 1936 (U. S. C. title 15, sec. 13), the Federal Trade Commission on 
December 18, 1940, issued and served its complaint in this proceeding 
upon the party respondent named in the caption hereof, charging said 
respondent with violating the provisions of subsection (c) of section 
2 of said act, as amended. 

After the issuance of said complaint, the respondent filed its an- 
swer admitting certain material allegations of fact set forth in said 
complaint and denying others, and waiving all intervening procedure 
as to said facts, and expressly waiving the filing of briefs and oral 
argument. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on said complaint and answer, and the Com- 
mission, having duly considered the same and being now fully ad- 
vised in the premises, makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Parsacrapn 1. Respondent, Union Sardine Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Maine, and has its principal office and place of business located 
at Lubec, Maine. 

Par. 2. The respondent is engaged in the business of selling sar- 
dines which it has packed, processed, and canned at its canning 
plant which it operates in the city of Lubec, State of Maine. 

In some instances sales of such sardines are effected through brokers 
who are employed by respondent as its selling agents. In other 
instances such sardines are sold by respondent directly to purchasers, 
among which class of purchasers are some of respondent’s brokers 
who on occasions purchase sardines for their own account for resale. 
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When sales of sardines are effected through brokers, respondent pays 
to such brokers a brokerage fee or commission which usually amounts 
to 5 percent of the price at which respondent invoices such sardines to 
the purchasers thereof. 

Par. 3. In the course and conduct of its said business since June 19, 
1936, respondent has sold and distributed sardines in commerce be- 
tween..and among. the various States of. the United. States and the 
District of Columbia, in each of the manners set forth in paragraph 
2 hereof, and as a result of such sales, has caused sardines to be 

shipped and transported from its said canning plant in the State 
of Maine across State lines to the respective purchasers thereof, and 
there has been at all times mentioned herein a continuous current of 
trade and commerce in sardines across State lines between respond- 
ent’s canning plant and the purchasers of such sardines. 

Par. 4. In the course and conduct of its business as aforesaid the 
respondent, Union Sardine Co., a corporation, since June 19, 1936, 
has granted allowances and discounts in leu of brokerage fees and 
commission in substantial amounts te certain of its customers by 
selling sardines to some customers at a price reflecting a reduction 
from the price at which respondent is currently selling sardines of 
like grade and quality to other customers in an amount equivalent to 
brokerage currently being paid by respondent to its brokers for effect- 
ing sales of sardines to such other customers. 


CONCLUSION 


In granting and allowing brokerage fees and commission, or allow- 
ances and discounts in lieu thereof, to purchasers in connection with 
their respective purchases of sardines from respondent, as set forth 
in paragraph 4 hereof, the respondent, Union Sardine Co., a corpora- 
tion, has violated and is violating subsection (c) of seetion 2 of 
the Clayton Act, as amended by the Robinson-Patman Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
_mission upon the complaint of the Commission and the answer duly 
filed by respondent Union Sardine Co., a corporation, which answer 
admits all of the material allegations of the complaint to be true 
and waives the taking of further evidence and all other intervening 
procedure as to said facts and expressly waives the filing of briefs 
and oral argument, and the Commission having made its findings as 
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to the facts and conclusion herein that said respondent, Union Sardine 
Co., a corporation, has violated the provisions of “An Act to supple- 
ment existing laws against unlawful restraints and monopolies and 
for other purposes,” approved October 15, 1914, as amended by the 
Robinson-Patman Act, approved June 19, 1936 (U.S. C. title 15, 
sec. 13). 

It is ordered, That the respondent, Union Sardine Co., a corpora- 
tion, its officers, representatives, agents, and employees, in connection 
with the sale and distribution of sardines in interstate commerce and 
in the District of Columbia, do forthwith cease and desist from : 

1. Selling sardines to customers, the sales to whom are effected 
directly by respondent, at a price reflecting a reduction from the 
prices at which respondent is currently selling such sardines. to other 
customers in an amount equivalent to brokerage currently being paid 
by respondent to its brokers for effecting sales of sardines to other 
purchasers thereof. 

2. From continuing or resuming the practices forbidden in para- 
graph 1 hereof, or by any other means paying or granting, directly 
or indirectly, to buyers on their own purchases of sardines any com- 
mission, brokerage, or other compensation, or any allowance or dis- 
count in leu thereof. 

It is further ordered, That the said respondent, Union Sardine Co., 
a corporation, within 60 days after service upon it of this order, shall 
file with the commission a report in writing setting forth in detail 
the manner and form in which it is complying, and has complied, with 
the order to cease and desist hereinabove set forth. 
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In THE MATTreR OF 


FRANK L. SINGER, TRADING AND DOING BUSINESS AS 
FRANK L. SINGER FUR COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914. 


Docket 4189. Complaint, July 16, 1940—Decision, Apr. 16, 1941 


Where an individual dealer engaged in interstate purchase and sale of raw furs, 
by means of price lists similar in form to those of his principal competitors, 
and by circulars, folders, and booklets disseminated among trappers and deal- 
ers in the various States, in which were set forth his method of purchasing 
raw furs, the quality, grading classification of furs and the high prices and 
average prices paid therefor, all prices to be subject to market changes 
and buyer’s classification— 

(a) Represented that he would purchase the average or ordinary grade of furs 
at the prices offered for the highest quality or grade thereof, by emphasizing 
the highest price in the upper grades through such statements as ‘““‘The Golden 
Rules has been my rule in buying furs all my life. It will be my rule in 
dealing with you,” and “Beaver $33.00—$30.00 for extra large No. 1 down to 
$12.00-$7.00 for small No. 1,” and others of similar tenor, with varying prices 
for other furs, including mink, skunk, raccoon, and muskrat; when in fact 
specimens of a character to be graded in the higher ranges of the top grades 
are rare, bulk of furs offered being of medium or low average, and said dealer 
had no intention of paying any higher sum than strict grading would require, 
but expected to pay trappers and dealers prices approximating those in the 
lower medium grades indicated in his said advertising matter ; 

Whereby trappers not skilled in fur grading technique were induced to ship to 
him, believing mistakenly that they would receive payment at highest prices 
quoted, but in fact received from him, frequently, prices substantially less 
than they might have obtained elsewhere ; and 

(0) Made misleading statements and representations therein relating to market 
conditions and the demand for certain grades and types of furs which he 
desired to purchase; 

With effect of misleading and deceiving trappers and dealers in furs into the 
erroneous belief that aforesaid misrepresentations were true, and with result, 
because of such mistaken belief, that many trappers and dealers in furs, 
thereby depriving themselves of trading with other outlets, were induced to 
ship and sell to him substantial quantities of furs: 

Held, That such acts and practices under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. B.C. Wilson for the Commission. 
Wise, Corlett & Canfield, of New York City, for respondent. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in, it by said act, the Federal 
Trade Commission, having reason to believe that Frank L. Singer, an 
individual trading and doing business under the name Frank L. Singer 
Fur Co., hereinafter referred to as respondent, has violated the pro- 
visions of said act, and it appearing to the commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

ParacrarH 1. Respondent Frank L. Singer is an individual trading 
and doing business under the name Frank L. Singer Fur Co., with his 
principal office and place of business located in the city of Peekskill, 
State of New York. Respondent is now, and for more than two years 
last past has been, engaged as a dealer in the purchase and sale of raw 
furs in commerce between and among the various States of the United 
States and in the District of Columbia. Respondent purchases said 
furs from trappers and dealers located at various points in the United 
States of America and causes same to be shipped and transported to 
him at his said place of business in the State of New York. Respondent 
causes his said products, when sold, to be transported from his place 
of business in the State of New York to the purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. Respondent maintains and at all times mentioned herein 
has maintained a course of trade in said commerce between and among 
the various States of the United States and in the District of Columbia 
in said furs. 

Par. 2. In the course and conduct of his business in said commerce, 
as aforesaid, the respondent, by means of price lists, circulars, folders, 
and booklets disseminated among trappers and dealers located in the 
various States of the United States, represents to such trappers and 
dealers that he will pay certain specified prices for designated grades 
and qualities of furs and that certain market conditions exist as to 
particular kinds of furs. 

Among and typical of the statements and representations so made 
and used are the following: 

The Golden Rule has been my rule in buying furs all my life. It will be my 
rule in dealing with you. 

Beaver $33.00-$30.00 for extra large No. 1 down to $12.00-$7.00 for small No. 1. 

Mink $20.00-$18.00 for extra large No. 1 down to $7.00-$5.00 for No. 2 size and 
quality. 

Skunk $3.00-$2.50 for extra large No. 1 down to .80—15 for No. 2 size and 
quality. . 
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Raccoon $9.00-$7.00 for extra large No. 1 down to $5.00-$1.00 for No: 2 size 
and quality. 

Muskrat $2.00-$1.75 for extra large No. 1 down to $1.40-.40 for No. 2 size 
and quality. 

Par. 3. Through the use of the aforesaid statements and representa- 
tions and others of similar import and meaning not herein set forth, 
respondent represents and implies to trappers and dealers in furs that 
he will pay approximately the sums indicated for the various grades 
and qualities of furs named and listed on such price lists and in said 
circulars, folders, and booklets. In truth and in fact, the sums quoted 
by the respondent in his advertising matter as the prices he will pay 
for designated furs are fictitious and are false, misleading, and de- 
ceptive for no such sums are paid to or realized by shippers of furs to 
the respondent. Respondent quotes such fictitious prices only for the 
purpose of inducing trappers and dealers to ship their furs to him, 
and without any intention or expectation of paying to such shippers the 
prices mentioned in said advertising matter, or sny sums approximat- 
ing such prices, but with the view and expectation that said shippers 
will dispose of their furs to him for only a portion, small in most 
instances, of the prices advertised by respondent because of the diffi- 
culty and expense incident to securing a return of the furs shipped 
to the respondent. 

In many instances, trappers and dealers are induced to ship their 
furs to the respondent as a result of the fictitious prices quoted by him. 
Sales are made to the respondent by such shippers at prices much less 
than those quoted by the respondent and at prices less than such 
shippers could, in many instances, secure through other sources and 
which they would secure but for their having been misled and deceived 
by the fictitious prices quoted by the respondent. 

Par. 4. In addition to showing the purported prices which respond- 
ent represents in said advertising matter will be paid for various 
grades and qualities of furs, the respondent also makes many state- 
ments therein relating to market conditions and the demand for certain 
of the several grades and types of furs he desires to purchase. Many 
of the statements and representations made and used by respondent 
with respect to market conditions and the demand for certain grades 
and types of furs are false, misleading, and deceptive, and do not in 
any sense reflect the true market condition or the true demand for 
the grades and types of furs mentioned. As a result of the false, mis- 
leading, and deceptive statements and representations as to market 
conditions and the demand for certain grades and types of furs so 
made and used by the respondent, many trappers and dealers in furs 
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are induced to ship, and do ship, furs to the respondent and accept 
therefor sums less than they would realize from other sources and 
less than the sums quoted in the price lists used and circulated by 
the respondent. 

Par. 5. The use by the respondent of the practices and methods 
hereinabove set forth has had, and now has, the capacity and tendency 
to, and does, mislead and deceive a substantial portion of the trappers 
and dealers in furs into the erroneous and mistaken belief that the 
prices quoted in said advertising material are the approximate prices 
which will be paid by the respondent for furs shipped to him, and that 
the statements and representations made with respect to market con- 
ditions and the demand for certain grades and types of furs are true. 
As a result of such erroneous and mistaken belief engendered as afore- 
said, many trappers and dealers in furs are induced to ship and sell to 
the respondent substantial quantities of furs.- 

Par. 6. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent — 
and meaning of the Federal Trade Commission Act. 


Report, Frnprines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 16th day of July 1940, issued 
and subsequently served its complaint in this proceeding upon said 
respondent, Frank L. Singer, an individual trading and doing business 
under the name of Frank L. Singer Fur Co., charging him with unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. On August 23, 1940, the respondent filed his answer 
in this proceeding. Thereafter a stipulation was entered into whereby 
it was stipulated and agreed that a statement of facts signed and 
executed by Wise, Corlett & Canfield, counsel for the respondent, and 
W. T. Kelley, Chief Counsel for the Federal Trade Commission, sub- 
ject to the approval of the Commission, may be taken as the facts in 
this proceeding and in lieu of testimony in support of the charges 
stated in the complaint, or in opposition thereto, and that the said 
Commission may proceed upon said statement of facts to make its 
report, stating its findings as to the facts and its conclusion based 
thereon and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. Thereafter, this 
proceeding regularly came on for final hearing before the Commission 
on said complaint, answer and stipulation, said stipulation having been 
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approved, accepted and filed, and the Commission having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Frank L. Singer is an individual trad- 
ing and doing business under the name Frank L. Singer Fur Co., 
with his office and principal place of business located in the city of 
Peekskill, State of New York. Respondent is now, and for more 
than two years last past has been, engaged as a dealer in the purchase 
and sale of raw furs in commerce between and among the various 
States of the United States and in the District of Columbia. Re- | 
spondent purchases said furs from trappers and‘dealers located at 
various points in the United States of America and causes same 
to be shipped and transported to him at his said place of business 
in the State of New York. Respondent causes said products, when 
sold, to be transported from his place of business in the State of New 
York to the purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondent main- 
tains and at all times mentioned herein has maintained, a course 
of trade in said raw furs in commerce between and among the vari- 
ous States of the United States and in the District of Columbia in 
said furs. 

Par. 2. In the course and conduct of his business in said commerce, 
as aforesaid, respondent disseminated price lists, circulars, folders, 
and booklets among trappers and dealers located in the various 
States of the United States, setting forth his method of purchasing 
raw furs from said trappers and dealers, the quality, grading, classi- 
fication of furs, and the high prices and the average prices paid for 
such stated grades and classifications. All prices so named in such 
publication are indicated to be subject to market changes and subject 
to buyer’s classification. The form and style of the said price lists 
are similar to that generally employed by respondent’s principal com- 
petitors. Among and typical of the statements and representations ° 
so made and used by the respondent in said price lists, circulars, 
folders, and booklets are the following: 

The Golden Rule has been my rule in buying furs all my life. It will be my 
rule in dealing with you. 

Beaver $33.00-$30.00 for extra large No. 1 down to $12.00-$7.00 for small 
No. 1. 
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Mink $20.00-$18.00 for extra large No. 1 down to $7.00-$5.00 for No. 2 size 
and quality. 

Skunk 3.00-2.50 for extra large No. 1 down to .80-.15 for No. 2 size and 
quality. 

Raccoon 9,00-7.00 for extra large No. 1 down to 5.00-1.00 for No. 2 size and 
quality. 

Muskrat 2.00-1.75 for extra large No. 1 down to 1.40-.40 for No. 2 size and 
quality. 

Par. 3. Through the use of the aforesaid statements and repre- 
sentations and others of similar import and meaning respondent 
represents to trappers and dealers in furs that he will pay approxi- 
mately the sums indicated for the various grades and quality of furs 
named and listed on such price lists and in said circulars, folders, 
and booklets. In truth and in fact, the prices quoted by the respond- 
ent in his advertising matter as the prices he will pay for designated 
furs are so displayed as to create the misleading impression that. the 
sums that will be paid to or realized by shippers of furs to the 
respondent will approximate the high prices in the upper grades, 
whereas specimens of a character to be graded in said higher ranges 
of the top grades are in truth and in fact rare, the bulk of furs 
offered being of medium or low average. Respondent presents the 
advertising matter in this manner for the purpose of inducing trap- 
pers and dealers to ship their furs to him, and without any intention 
or expectation of paying to such shippers any higher sum than strict 
grading would require, but with the view and expectation that said 
shippers will dispose of their furs to him for prices which will ap- 
proximate the average prices in the low or medium grades indicated 
on the said advertising matter. 

Trappers not skilled in fur grading technique are induced to ship 
their furs to the respondent as the result of the emphasis respondent 
placed on the higher grades and prices quoted by him. After furs 
are shipped to the respondent by trappers under the mistaken belief 
that they will receive payment for them at the highest prices quoted, 
sales are made to the respondent by such shippers at prices lower 
than the highest prices quoted by the respondent. Shippers receive 
from respondent, in many instances, prices substantially less than 
they might have secured from other sources, but for their having 
been misled and deceived by respondent’s said advertising matter 
into the erroneous and mistaken belief that they would receive the 
higher prices displayed and emphasized in said price lists for furs, 
regardless of grade or quality. 

Par. 4. In addition to emphasizing the highest price in the upper 
grades quoted by the respondent in said advertising matter, the 
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respondent also makes statements therein relating to market condi- 
tions and the demand for certain. of the several grades and types 
of furs he desires to purchase. Many of the statements and repre- 
sentations made and used by the respondent do not truly reflect the 
market condition or the true demand for the grades and types of 
furs mentioned. As a result of the misleading statements and repre- 
sentations as to market conditions and the demand for certain grades 
and types of furs so made and used by the respondent, many trappers 
and dealers in furs are induced to ship, and do ship, furs to the 
respondent and deprive themselves of the opportunity of trading 
with other outlets. 

Par. 5. The use by the respondent of the practices and methods 
hereinabove set forth has had, and now has, the capacity and tendency 
to, and does, mislead and deceive trappers and dealers in furs into 
the erroneous and mistaken belief that the highest prices quoted in 
the said advertising material are the approximate prices which will 
be paid for furs shipped to respondent, that the statements and 
representations made with respect to market conditions and the de- 
mand for certain grades and types of furs are true. As a result of 
such erroneous and mistaken belief engendered as aforesaid, many 
trappers and dealers in furs are induced to ship and sell to the re- 
spondent substantial quantities of furs. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein 
found, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, and a stipulation as to the facts entered into between Wise, 
Corlett & Canfield, counsel for the respondent herein, and W. T. 
Kelley, Chief Counsel for the Commission, which provides among 
other things that without further evidence or other intervening 
procedure the Commission may issue and serve upon the respondent 
herein findings as to the facts and conclusion based thereon and an 
order disposing of the proceeding, and the Commission having made 
its findings as to the facts and conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act; 
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It is ordered, That the respondent, Frank L. Singer, an individual 
trading and doing business under the name of Frank L. Singer Fur 
Co., or trading under any other name, his representatives, agents, 
and employees, directly or through any corporate or other device, in 
connection with the purchase of raw furs or the sale or distribution 
of raw furs in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Representing by means of price lists, circulars, folders, booklets, 
or by any other methods that respondent will pay to trappers or 
dealers in furs the sums indicated for the various grades of furs 
named and listed on such price lists and in said circulars, folders, 
and booklets, unless the respondent actually pays shippers of furs 
substantially the sums indicated for the various grades of furs named 
and listed on such price lists and cther advertising matter. 

2. Representing, through the use of price lists in which the prices 
offered for the highest quality or grade of furs are featured, 
emphasized, or stressed, or in any manner, that the average or 
ordinary grade of furs will be purchased at the prices offered by 
respondent for the highest quality or grade of furs. 

3. Representing to trappers or dealers in furs that market condi- 
tions or other causes have created an unusual demand for certain 
types and grades of furs, and have caused or will cause an increase 
in prices paid to trappers and dealers for said types or grades of 
furs, when such market conditions or demand do not, in fact, exist. 

4. Using price lists, or any other publication containing prices 
offered for furs, which feature, emphasize, or stress the prices offered 
by respondent for the finest grade or quality of furs in such a man- 
ner as to import or imply that such prices are paid by the respondent 
for the average or ordinary grades of furs. 

It as further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
he has comphed with this order. 
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CARLTON MILLS CoO., INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4341. Complaint, Oct. 9, 1940—Decision, Apr. 17, 1941 


Where a corporation engaged in manufacture of fabrics simulating various furs 


(a) 


and wool materials, and in interstate sale and distribution thereof, and in 
supplying to garment manufacturers and retailers various labels to be 
attached to coats and other garments made from its said products— 
Represented that its fabrics, made to resemble and simulate the color, pat- 
tern, and texture of genuine Persian lamb, Karakul and Caracul peltries, and 
the garments manufactured therefrom, were made from such peltries or from 
wool taken from such animals, through setting forth on various labels 
supplied as aforesaid, together with depictions of one or more lambs, trade 
names “Genuine Babelamm,” “Karagora,” “Pelkara,” “Bashkara Lamm,” 
and “Kosva-Lam,” and through setting forth ou other labils names “Pershian 
Royal,” “Rivalamm,”’ ‘Volgalam,”’ “Persia-laine,’ “Lam Kurl Persian,” 
“Aristo Kurl,” “Russkara,” “Kurl Kohvar,” and “Galykurl” ; 


When in fact said fabrics and garments were composed of various combinations 


(d) 


of ordinary wool, cotton, and rayon and were not, as indicated, composed. 
of the peltries of Persian lamb, Karakul or Caracul, nor of wool taken there- 
from, coats or other garments of which are markedly preferred by a sub- 
stantial portion of the purchasing public over those made from wool or wool 
mixture; and 

Sold and distributed fabrics containing a substantial percentage of rayon, 
and supplied labels, as above indicated, to be attached to garments made 
therefrom, without disclosing presence of rayon, which chemically manu- 
factured fiber or fabric, when so made as to simulate peltries aforesaid or wool 
thereof, is by the purchasing public practically indistinguishable therefrom, 
and is believed and accepted thereby as being such peltries or wool; 


With result of placing in the hands of uninformed and unscrupulous manufactur- 


ers, jobbers, and retail dealers a means whereby they were enabled to mislead 
members of purchasing public, and with effect of deceiving a substantial 
portion of such public into the erroneous belief that its said products and 
garments manufactured therefrom were made from the peltries of certain 
animals or from wool taken therefrom, when such was not the fact, and of 
inducing said public, because of such mistaken belief, to purchase substantial 
quantities of its products: 


Held, That such acts and practices, under the circumstances set forth, were all to 


the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr. Miles J. F urnas, trial examiner. 
Mr. Robert Mathis, Jr., for the Commission. 
Mr. I, Arnold Himber, of New York City, for respondent. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Carlton Mills Co., 
Inc., a corporation, hereinafter referred to as respondent, has vio- 
lated the provisions of said act, and it appearing to the Commission 
_ that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrapy 1. Respondent, Carlton Mills Co., Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Pennsylvania and having its office, manufactur- 
ing plant, and principal place of business at 241 West Wyoming 
Avenue in the city of Philadelphia, State of Pennsylvania. 
Respondent also maintains a sales office at 51 Madison Avenue, in 
the city and State of New York. 

Par. 2. Respondent is now and for more than 2 years last past has 
been engaged in the manufacture, sale, and distribution of certain 
fabrics which are designed to resemble or simulate in appearance 
various furs and wool materials. Respondent causes, and has caused, 
said products, when sold by it, to be transported from its place of 
business in the State of Pennsylvania to various purchasers thereof 
at their respective points of location in various States of the United 
States other than the State of Pennsylvania and in the District of 
Columbia. Respondent maintains. and at all times mentioned herein 
has maintained a course of trade in its said fabrics in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of its fabrics, respondent supplies to 
manufacturers and retail dealers various labels to be attached to coats 
and other garments manufactured from its fabrics, such labels being 
transported from respondent’s said place of business to manufac- 
turers and dealers located in various States of the United States 
and in the District of Columbia. Among the trade names used by 
the respondent on said labels are the following: “Genuine Babe- 
lamm,” “Karagora,” “Pelkara,” “Bashkara Lamm,” “Kosva-Lamm.” 
On the above labels the respondent also causes to be placed a pic- 
turization or figure of one or more lambs. Other labels used by 
respondent bear the names: “Pershian Royal,” “Rivalamm,” 
“Volgalam,” “Persia-laine,” “Lam Kurl Persian,” “Aristo Kurl,” 
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“Russkara,” “Kurl Kohvar,” and “Galykurl.” All of said labels are 
used on fabrics which are so manufactured by respondent as to re- 
semble and simulate in appearance the color, pattern and texture of 
genuine Persian Lamb, Karakul and Caracul peltries. 

The foregoing trade names have the sound and appearance of 
various names which are associated in the minds of the purchasing 
public with Southeastern European and Southwestern Asiatic coun- 
tries where the Persian Lamb, the Karakul and the Caracul are 
found. For example, “Basher” is the name of one of the Soviet 
Republics of Southeastern Russia, and “Kara” is the name of a 
boundary river flowing between certain parts of Europe and Asia. 
The word “laine” is the French word for wool. 

When garments closely simulating or resembling the peltries of 
animals bear labels which suggest such animals or the country of 
their origin, and which are unaccompanied by words disclosing that 
such garments are in fact made of fabrics rather than peltries, such 
practice has the tendency and capacity to confuse, mislead, and 
deceive the purchasing public into the belief that such garments are 
made from peltries or from the wool of such animals. 

Through the use of the aforesaid labels, and through the use of 
other words of similar import and meaning not herein set out, the 
respondent represents and has represented that its fabrics and the 
garments made therefrom are made from the peltries of Persian 
lambs, Karakuls and Caraculs, or from wool taken from such animals. 

Par. 4. The foregoing labels are false and misleading. In truth 
and in fact none of respondent’s products nor the garments made 
therefrom are composed of the peltries of Persian lambs, Karakuls 
or Caraculs, nor of wool taken from such animals. All of said 
products are fabrics composed of ordinary wool and cotton, or 
ordinary wool and rayon, or cotton and rayon. 

Par. 5. There is a marked preference on the part of a substantial 
portion of the purchasing public for coats and other garments made 
from the peltries of Persian lambs, Karakuls or Caraculs, and from 
the wool of such animals, over garments made from fabrics com- 
posed of ordinary wool or composed of a mixture of ordinary wool 
and other materials. 

Par. 6. A further practice on the part of respondent is the sale and 
distribution of fabrics containing a substantial percentage of rayon, 
and the supplying of labels as aforesaid to be attached to garments 
made from such fabrics, without disclosing the rayon content of 
such fabrics and garments. 
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Rayon is a chemically manufactured fiber or fabric which may be 
so manufactured as to simulate the peltry or wool of the Persian 
lamb, the Karakul and the Caracul, and when so manufactured, 
rayon has the appearance of peltries or wool taken from such 
animals and is by the purchasing public practically indistinguishable 
therefrom. By reason of these qualities rayon, when so manufac- 
tured as to simulate the peltries or wool of such animals, and not 
designated as rayon, is believed and accepted by the purchasing 
public to be the peltries of such animals or wool taken from such 
animals. 

Par. 7. Through the use of the acts and practices herein set forth, 
the respondent also places in the hands of uninformed and unscrupu- 
lous manufacturers, jobbers, and retail dealers a means and instru- 
mentality whereby such manufacturers, jobbers, and retail dealers 
are enabled to mislead and deceive members of the purchasing 
public. 

Par. 8. The use by the respondent of the aforesaid acts and prac- 
tices has had and now has the tendency and capacity to and does 
mislead and ‘deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that respondent’s products 
and’ the garments manufactured therefrom are “made from the 
peltries of certain animals or from wool taken from such animals, 
when such is not the fact. Because of such erroneous and mistaken 
belief, the purchasing public has been induced to and has purchased 
substantial quantities of respondent’s products. 

Par, 9. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public, and consti- 
tute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 9, 1940, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
Carlton Mills Co., Inc., a corporation, charging it with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said Act. The matter was set down for hearing 
and in the course of such hearing a stipulation as to the facts was 
entered into between Robert Mathis, Jr., attorney for the Commis- 
sion, and I. Arnold Himber, attorney for the respondent, and such 
stipulation as to the facts was read into the record. The record, 
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which includes the stipulation as to the facts in the case, was duly 
filed in the office of the Commission. The respondent expressly 
agreed that the Commission may proceed to make its report, stating 
its findings as to the facts and its conclusion based thereon, and 
enter its order disposing of the proceeding without the presentation 
of argument or the filing of briefs. The respondent further 
expressly waived the filing of a report upon the evidence by the trial 
examiner. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint, respondent’s 
answer, and upon the record, including said stipulation as to the 
facts; and the Commission, having duly considered the same and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapnH 1. Respondent, Carlton Mills Co., Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Pennsylvania and having its office, manu- 
facturing plant, and principal place of business at 241 West Wyo- 
ming Avenue in the city of Philadelphia, State of Pennsylvania. 
Respondent also maintains a sales office at 51 Madison Avenue in 
the city and State of New York. 

Par. 2. Respondent is now, and for more than 2 years last. past 
has been, engaged in the manufacture, sale, and distribution of cer- 
tain fabrics which are designed to resemble or simulate in appear- 
ance various furs and wool materials. Respondent causes, and has 
caused, said products, when sold by it, to be transported from its 
place of business in the State of Pennsylvania to various purchasers 
thereof at their respective points of location in various States of the 
United States other than the State of Pennsylvania, and in the 
District of Columbia. 

Par. 3. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of its fabrics, respondent supplies 
to garment manufacturers and retail dealers, various labels to be 
attached to coats and other garments manufactured from its fabrics, 
such labels being transported from respondent’s said place of busi- 
ness to manufacturers and dealers located in the various States of 
the United States and in the District of Columbia. Among the 
trade names used by the respondent on said labels are the following: 
“Genuine Babelamm,” “Karagora,” “Pelkara,” “Bashkara Lamm,” 
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and “Kosva-Lam.” On the above labels, the respondent also causes 
to be placed a picturization or figure of one or more lambs. Other 
labels used by respondent bear the names ,“Pershian Royal,” “Riva- 
lamm,” “Volgalam,” ‘“Persia-laine,” “Lam Kurl Persian,” “Aristo 
Kurl,” “Russkara,” “Kurl Kohvar,” and “Galykurl.” All of said 
labels are used on fabrics which are so manufactured by respondent 
as to resemble and simulate in appearance the color, pattern and tex- 
ture of genuine Persian lamb, Karakul and Caracul peltries. 

The foregoing trade names have the: ‘sound and “appearance of 
various names which are associated in the minds of the purchasing 
public with Southeastern European and Southwestern Asiatic coun- 
tries where the Persian lamb, the Karakul and the Caracul are 
found; for example, “Basher” is the name of one of the Soviet 
republics of Southeastern Russia and “Kara” is the name of a boun- 
dary river flowing between certain parts of Europe and Asia. The 
word “laine” is the French word for wool. 

Par. 4. The Commission finds that when garments closely simu- 
lating or resembling the peltries of animals bear labels which suggest 
such animals or the country of their origin and which do not ade- 
quately disclose that such garments are, in fact, made of fabrics 
rather than peltries, such practice has the tendency and capacity to 
confuse, mislead and deceive the purchasing public into the belief 
that such garments are made from peltries or from the wool of such 
animals. 

Through the use of the aforesaid labels and through the use of 
other words of similar import and meaning, the respondent repre- 
sents, and has represented, that its fabrics and the garments made 
therefrom are made from the peltries of Persian lambs, Karakuls or 
Caraculs, or from wool taken from such animals. 

Par. 5. In truth and in fact, none of respondent’s products nor 
the garments made therefrom are composed of the peltries of Per- 
sian lambs, Karakuls or Caraculs, nor of wool taken from such 
animals. All of said products are fabrics composed of ordinary 
wool and cotton, or ordinary wool and rayon, or cotton and rayon, 
or various combinations of wool, catton and rayon. 

Par. 6. There is a marked preference on the part of a substantial 
portion of the purchasing public for coats and other garments made 
from the peltries of Persian lambs, Karakuls or Caraculs and from 
the wool of such animals, over garments made from fabrics com- 
posed of ordinary wool or composed of a mixture of ordinary wool 
and other materials. 
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Par. 7. A further practice on the part of respondent is the sale 
and distribution of fabrics containing a substantial percentage of 
rayon, and the supplying of labels as aforesaid to be attached to 
garments made from such fabrics, without disclosing the rayon con- 
tent of such fabrics and garments. 

Rayon is a chemically manufactured fiber or fabric which may be 
so manufactured as to simulate the peltries or wool of the Persian 
lamb, the Karakul and the Caracul, and when so manufactured, 
rayon has the appearance of peltries or wool taken from such ani- 
mals and is by the purchasing public practically indistinguishable 
therefrom. By reason of these qualities, rayon, when so manufac- 
tured as to simulate the peltries or wool of such animals and not 
designated as rayon, is believed and accepted by the purchasing 
public to be the peltries of such animals or wool taken from such 
animals. 

Par. 8. The Commission finds that through the use of the prac- 
tices herein found, the respondent also places in the hands of unin- 
formed and unscrupulous manufacturers, jobbers, and retail dealers 
a means and instrumentality whereby such manufacturers, jobbers, 
and retail dealers are enabled to mislead and deceive members of the 
purchasing public. 

Par. 9. The use by the respondent of the aforesaid acts and prac- 
tices has had, and now has, the tendency and capacity to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that respondent’s products 
and the garments manufactured therefrom are made from the pelt- 
ries of certain animals or from wool taken from such animals when 
such is not the fact. Because of such erroneous and mistaken belief 
the purchasing public has been induced to purchase, and has pur- 
chased, substantial quantities of respondent’s product. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found 
are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the 
imtent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
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ent, and upon a stipulation as to the facts entered into between 
Robert Mathis, Jr., attorney for the Commission, and I. Arnold 
Himber, attorney for the respondent, and read into and made a part 
of the record herein, and the Commission, having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Carlton Mills Co., Inc., a cor- 
poration, its officers, directors, representatives, agents, and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale and distribution of its various 
textile fabrics in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith ‘cease and desist from: 

1. Using the words “Persian” or “Pershian” or any other words 
of similar spelling or phonetic sound to designate, describe, or in any 
way refer to any textile fabric which resembles or simulates in ap- 
pearance, pattern, or design the peltry of a Persian Lamb, Karakul 
or Caracul. 

2. Using or authorizing the use of the terms “Karagora,” “Pel- 
kara,” “Bashkara Lamm,” or “Kosva-Lam,” separately or together 
with a pictorial design of a lamb or of any other wool-bearing animal, 
in connection with any description of or reference to any textile 
fabric which resembles or simulates in appearance, pattern or design 
the peltry of a Persian Lamb, Karakul or Caracul. 

3. Using or authorizing the use of the terms “Pershian Royal,” 
“Rivalamm,” “Volgalam,” “Persia-laine,” “Lam Kur] Persian,” “Russ- 
kara,” “Kurl Kohvar,” or “Galykurl” in connection with any descrip- 
tion of or reference to any textile fabric which resembles or simulates 
in appearance, pattern or design the peltry of a Persian Lamb, Kara- 
kul or Caracul. 

4. Using or authorizing the use of labels bearing any pictorial de- 
sign of a lamb, or of any other wool-bearing animal, in connection 
with any description of, or reference to, any textile fabric which is 
not made from the wool of the animal so depicted. 

5. Representing or implying in any manner that respondent’s 
textile fabrics which resemble or simulate in appearance, pattern, 
or design the peltries of Persian Lambs, are made from the peltries 
of Persian Lamb, the young of the Karakul breed of sheep; or repre- 
senting that such garments are made from wool taken from such 
lambs, when they are not made from such wool. 

6. Using the terms “Babelamm,” “Lam,” or “Lamm” or any other 
term or terms of similar import or meaning to in any way describe, 
designate or refer to any fabric or product which is not composed 
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of wool obtained from lambs; provided, however, that in the case of 
fabrics or products composed in part of such wool and in part of 
other fibers, such terms may be used as descriptive of the wool con- 
tent if there are used in immediate connection or conjunction there- 
with, in letters of at least equal size and conspicuousness, words 
truthfully describing and designating each constituent fiber or mate- 
rial thereof. 

7. Advertising, offering for sale, or selling fabrics, or products 
composed in whole or in part of rayon without clearly disclosing the 
fact that such fabrics or products are composed of rayon; and when 
such fabrics or products are composed in part of rayon and in part 
of other fibers or material, all of such fibers or materials, including 
the rayon, shall be set forth in immediate connection with each other 
in letters of at least equal size and conspicuousness and shall truth- 
fully describe and designate each constituent fiber or material thereof. 

8. Supplying to others any labels or advertising material contain- 
ing any of the representations prohibited herein. 

It is further ordered, That the respondent shall within 60 days 
after service upon it of this order file with the Commission a report: 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 

lt is further ordered, That no provisions contained in this order 
shall be construed as authorizing or permitting, after July 14, 1941, 
the labeling of any wool product in any manner other than in strict 
conformity with the provisions of the “Wool Products Labeling Act 
of 1939.” 
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PASCAL COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3768. Complaint, Apr. 19, 1939—Decision, Apr. 19, 1941 


Where a corporation engaged in manufacture, and in substantial competitive 

‘ interstate sale and distribution of its “Breatheasy” treatment, consisting 
of “Breatheasy” liquid medicinal preparation and atomizer or so-called 
“Nebulizer” for use in administering same, packed in small pasteboard box 
for offer and sale principally through drug stores— 

(a) Represented, for a time, through advertising pamphlets circulated through 
the mail and by distributors, that its said “Breatheasy” was a remedy or 
cure for chronic bronchitis, heart disease and cardiac distress, gastric ulcer, 
serum rash, urticaria (hives), and other skin diseases of the erythematous 
and eezematcus types, inflammation of the nose, throat, tonsils, larynx, and 
lungs, and neuralgia and neuritis, notwithstanding fact it was neither a 
remedy nor a competent treatment for said ailments, but, by reason of its 
epinephrine content, would be definitely harmful if used by a person suffering 
from high blood pressure, toxic goiter, diabetes or heart disease; and 

(b) Represented thereafter, through advertisements in newspapers and maga- 
zines and other media, and through circular form letters, that said “Breath- 
easy” was a treatment for asthma and hay fever, and also, in said circular 
letters, for kindred ailments, and in small booklet included in package con- 
taining its preparation and device, that said product was recommended also 
for “other allergic conditions of the skin, such as eczema, urticarias, and 
rashes of similar nature,” and that regular use thereof several times a day 
would tend to clear up those conditions and often make them disappear even 
when they had been present for years, notwithstanding fact said product did 
not constitute an effective treatment for chronic bronchitis or for urticaria 
or skin diseases of the erythematous and eczematous types; and 

(c) Failed to set forth in its advertising literature other than in booklet afore- 
said, and in its labels, facts material thereto through warning or notice that 
use thereof would be harmful if user was sutfering from high blood pressure, 
toxic goiter, diabetes, or heart disease, and in its said booklet, not seen by 
prospect until after purchase had been made and package opened, only 
inadequately revealed such facts in inconspicuous statement on one of inside 
pages; 

With capacity and tendency to mislead and deceive substantial portion of pur- 
chasing public into erroneous belief that its said representations were true, 
and that said preparation had therapeutic values represented, and into pur- 
chase of substantial quantities of its said product on account of such beliefs, 
thus induced, and with result that substantial trade was diverted unfairly 
to it from its competitors who do not misrepresent the therapeutic value 
of their products: 

Held, That such representations and its acts and practices in relation thereto 
prior to amendment of Federal Trade Commission Act on March 21, 1938, 
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were to the prejudice and injury of the public and of its competitors, and 
constituted unfair methods of competition in commerce within intent and 
meaning of said act, and that said representations’ and acts and practices 
Subsequent thereto, including failure to disclose possible harm in use of said 
product, were to the prejudice and injury of the public and constituted unfair 
and deceptive acts and practices in commerce within intent and meaning of 
said act as amended. 
Before Mr. John J. Keenan, trial examiner. 
Mr. Reuben J. Martin and Mr. DeWitt T. Puckett for the Com- 
mission. 
Mr, Clarence L. Gere and Mr. Bert C. Ross, of Seattle, Wash., for 
respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Pascal Co., Inc., a 
corporation, hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent, Pascal Co., Inc., is a corporation created 
and existing under and by virtue of the laws of the State of Washing- 
ton, with its principal office and place of business located in the Tex- 
tile Tower Building, in the city of Seattle, within the State of Wash- 
ington. Said respondent is now, and for more than 1 year last past 
has been, engaged in the manufacture, sale, and distribution in com- 
merce between and among the various States of the United States, of 
a medicinal preparation known as “Breatheasy” and of an atomizer or 
so-called “Nebulizer” for use in administering the preparation, 
“Breatheasy,” which said preparation and nebulizer constitute to- 
gether the “Breatheasy treatment”. Respondent causes said prepa- 
ration and said nebulizer, when sold, to be transported from its place 
of business in the State of Washington to its customers located in 
various other States of the United States and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said “Breatheasy treatment” in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

In the course and conduct of its said business, said respondent is in 
active and substantial competition with other corporations, partner- 
shins, and individuals engaged in the sale and distribution in com- 
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merce between and among the various States of the United States and 
in the District of Columbia, of medicinal preparations and of atomi- 
zers or nebulizers for use in connection therewith. 

Par. 2. In the course and conduct of its said business as herein- 
before set out in paragraph 1, and for the purpose of inducing the 
purchase of said medicinal preparation “Breatheasy” and the said 
nebulizer for use in connection therewith, respondent has made and 
is now making false, deceptive, and misleading representations con- 
cerning the medical and therapeutic value of said medicinal prepara- 
tion by means of advertising folders and circulars distributed gen- 
erally throughout the United States, and by means of advertisements 
inserted in magazines and newspapers having a general circulation 
among the various States of the United States. 

Among and typical of the false statements and representations 
which said respondent has used and is now using in its advertisements 
in magazines and newspapers, and in advertising folders and circulars 
is the following: 

Breatheasy is beneficial according to authorities in asthma and chronic 
bronchitis, in heart disease and cardiac distress, in gastric ulcer, in Serum 
rashes, urticaria (hives) and other skin diseases of the erythematous and 
eczematous types, in hay fever, in inflammation of the nose, throat, tonsils, 
larynx and lungs; and in neuralgia and neuritis. This by no means com- 
pletes the list, but it suffices to show the enormous value of this substance 
elaborated by the adrenal glands and what may happen if they are deficient. 

By means of said statement and others similar thereto, not herein 
specifically set out, respondent has represented and does now repre- 
sent that its said preparation “Breatheasy” and the “Breatheasy . 
treatment” is a cure or remedy and constitutes a competent and effi- 
cient treatment for chronic bronchitis, heart disease, cardiac distress, 
gastric ulcer, serum rashes, urticaria (hives) and other skin diseases 
of the erythematous and eczematous types, inflammation of the nose, 
throat, tonsils, larynx, and lungs and neuralgia and neuritis.. 

Par. 3. In truth and in fact, respondent’s representations and im- 
plications as to the therapeutic value of said medicinal preparation 
“Breatheasy” and the “Breatheasy treatment” are false and grossly 
exaggerated and greatly exceed those which might truthfully be 
made for said preparation and said treatment. “Breatheasy” and the 
“Breatheasy treatment” is not a cure nor a remedy nor does it consti- 
tute an effective or competent treatment for chronic bronchitis, heart 
disease, cardiac distress, gastric ulcer, serum rashes, urticaria (hives) 
and other skin diseases of the erythematous and eczematous types, 
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inflammation of the nose, throat, tonsils, larynx and lungs, and neu- 
ralgia and neuritis. 

Par. 4. In addition to the false and misleading statements herein- 
above set forth, the respondent is also engaged in the dissemination 
of false advertisements in that the respondent fails to reveal to pur- 
chasers and prospective purchasers that the use of said medicinal pre- 
paration under the conditions prescribed, or under such conditions as 
are customary or usual, may in some cases cause injury to health. By 
reason of the fact that respondent’s preparation consists of epine- 
phrine or synthetic adrenalin, the use of said preparation would be 
definitely harmful if used by persons suffering from high blood pres- 
sure, toxic goiter, diabetes or heart disease. 

Par. 5. The use by the said respondent of the foregoing false 
and deceptive and misleading representations has had, and now has, 
the capacity and tendency to and does mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements, representations, and ad- 
vertisements are true and causes a portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase respond- 
ent’s preparation. As a result, trade has been diverted unfairly to 
the respondent from its competitors who are likewise engaged in the 
sale and distribution in commerce between and among the various 
States of the United States and in the District of Columbia of 
similar medicinal preparations or other preparations intended for 
similar usage who truthfully advertise the effectiveness and therapeu- 
tic value of their respective preparations. In consequence, thereof, 
injury has been and is now being done by respondent to competition 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 6. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and respond- 
ent’s competitors and constitute unfair methods of competition in 
commerce, and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 19th day of April 1939 issued 
and thereafter served its complaint in this proceeding upon the re- 
spondent, Pascal Co., Inc., a corportion, charging it with the use of 
unfair methods of competition in commerce in violation of the said 
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act. After the issuance and service of the said complaint and the 
filing of respondent’s answer thereto, a hearing was had at which 
testimony and other evidence in support of the allegations of 
said complaint were introduced by DeWitt T. Puckett, attorney 
for the Commission. The respondent was represented at the said 
hearing by Clarence L. Gere, Esq., who offered no testimony. The 
aforesaid testimony and evidence were introduced before John J. 
Keenan, an examiner of the Commission theretofore duly desig- 
nated by it, and said testimony and other evidence were duly re- 
corded and filed :in the office of the Commission. Thereafter the — 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence, and briefs in support of the complaint and in opposition 
thereto (oral argument not having been requested); and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Pascal Co., Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Washington, and its office and principal place 
of business are located in the Textile Tower Building, in the city of 
Seattle, State of Washington. The respondent is now, and has been 
since 1935, engaged in the manufacture and in the sale and distribu- 
tion of a medicinal preparation, in liquid form, known as “Breath- 
easy” and an atomizer or so-called “Nebulizer” for use in administer- 
ing said preparation. The two products are packed in a small 
pasteboard box in which form they are offered for sale and sold to 
the purchasing public principally through drug stores. Each box 
in which the aforesaid products are packed contains, among other 
things, directions for using the product and a pamphlet containing 
advertising matter: and other information. The two products 
constitute what the respondent calls the “Breatheasy Treatment.” 

In the course and conduct of its aforesaid business respondent has 
caused, and now causes, its products, when sold, to be transported 
from its place of business in the State of Washington, to purchasers 
thereof located in the various States of the United States and in the 
District of Columbia. Respondent maintains, and at all times herein 
mentioned has maintained, a course of trade in its said products in 
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commerce between and among the various States of the United States 
and in the District of Columbia. 

In the course and conduct of its business, as aforesaid, respondent 
is now, and has been during all the time herein mentioned, in active 
and substantial competition with other corporations and with part- 
nerships and individuals engaged in the sale and distribution of 
similar medicinal preparations and of atomizers or nebulizers for use 
in connection therewith in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business prior 
to January 1936 the respondent, in promoting the sale of its said 
products, caused certain advertising matter in pamphlet form, to be 
circulated through the mail and by distributors of respondent’s prod- 
ucts, throughout the various States of the United States and in the 
District of Columbia, in which certain false, deceptive, and mislead- 
ing representations concerning the medicinal and therapeutic value 
of “Breatheasy” were made. Among and typical of the false and 
misleading statements and representations used as aforesaid is the 
following: 

Breatheasy is beneficial, according to the authorities, in asthma and chronic 
bronchitis, in heart disease and cardiac distress, in gastric ulcer, in serum 
rash, urticaria (hives) and other skin diseases of the erythematous and 
eczematous types, in hay fever, in inflammation of the nose, throat, tonsils, 
larynx and lungs; and in neuralgia and neuritis. This by no means completes 
the list but it suffices to show the enormous value of this substance elaborated 
by the adrenal glands, and what may happen if they are deficient. 

Par. 3. By the use of the aforesaid representation in the manner 
set forth above, the respondent represented that “Breatheasy” is a 
remedy or cure for chronic bronchitis, heart disease and cardiac dis- 
tress, gastric ulcer, serum rash, urticaria (hives) and other skin 
diseases of the erythematous and eczematous types; inflammation of 
the nose, throat, tonsils, larynx, and lungs; and neuralgia and neuritis. 
Based upon a stipulation entered into on the record herein, the Com- 
mission finds that in truth and in fact, “Breatheasy” is not a remedy 
or cure for the aforesaid ailments and disorders, and does not 
constitute an effective or competent treatment therefor. 

Par. 4. Respondent’s product “Breatheasy” is a chemical compound 
containing racemic epinephrine hydrochloride in the strength of 
2 percent plus in an isotonic salt solution with sodium vanoline sulf- 
oxylate as a preservative or stabilizer. By reason of the fact that 
“Breatheasy” contains epinephrine, the use of said preparation would 
ke definitely harmful if used by a person suffering from high blood 
pressure, toxic goiter, diabetes, or heart disease. 
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Par. 5. From January 1936 until the present date, the respondent 
advertised “Breatheasy” as a treatment for asthma and hay fever. 
Said advertisements appear in newspapers and magazines, and vari- 
ous other media, all of which have a substantial interstate circula- 
tion or distribution. All of these advertisements contained respond- 
ent’s name and address and were for the purpose of inducing and 
likely to induce the purchase of respondent’s products by readers 
thereof writing direct to respondent and ordering the products offered 
for sale. Among and typical of the complete statements and repre- 
sentations contained in said advertisements are the following : 


(1) Breatheasy 
for 
Asthma 
and 
Hay Fever 


(2) Do You Want Relief From 
ASTHMA 


bd * * * * * * 


Breatheasy 
For Asthma Sufferers 


(3) Breatheasy 
For the relief of 
ASTHMA 
and Hay Fever 
Sold Under Guarantee 
(4) ASTHMA 
and 
Hay Fever 
Sufferers Use 
BREATHEASY 
Thousands of satisfied users 
attest to the infinite relief 
obtained from Breatheasy 
(5) ASTHMA 
Don’t Gasp for Breath 
Breatheasy 


Sold on Money Back Guarantee ! 


In addition to the foregoing advertisements, respondent mails circular 
form letters to prospects in territories or locations where there are 
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not subagents or sales outlets close to them. These letters are for the 
purpose of inducing, and are likely to induce, the purchase of respond- 
ent’s preparation and device. In such letters respondent represents 
the preparation as— 

The Breatheasy method for the relief of Asthma, Hay Fever and kindred 

ailments. 
None of the advertisements nor the circular letters mailed direct to 
prospects contain any statement whatever warning such prospective 
purchasers that the use of the preparation “Breatheasy” would be 
harmful if the user was suffering from high blood pressure, toxic 
goiter, diabetes, or heart disease. Likewise no notice of the harmful 
effects of respondent’s products, if used by persons suffering from any 
of such conditions, appears on the carton container or on the label for 
the preparation. 

Par. 6. Respondent includes in the package containing its prepara- 
tion and device a small booklet containing information with respect 
to the preparation. In this booklet “Breatheasy” is recommended for 
chronic bronchitis. In this same booklet “Breatheasy” is recommended 
not only for the relief of asthma and hay fever but also for “other 
allergic conditions.” It is further represented therein—“In allergic 
conditions of the skin, such as eczema, urticarias, and rashes of similar 
nature the regular use of Breatheasy several times a day will tend to 
clear up these conditions and in many cases make them disappear even 
when they have been present for years.” Based upon the stipulation 
between counsel which appears in the record, the Commission finds 
that “Breatheasy” does not constitute an effective or competent treat- 
ment for chronic bronchitis or for urticaria or for skin diseases of the 
erythematous and eczematous types. 

This booklet does contain a warning or cautionary statement as to 
harmful effects, which statement appears inconspicuously placed on 
page 4 under the caption “Summary.” It reads— 

The use of Epinephrin by inhalation is generally recognized by the medical 
profession as a Satisfactory method of affording relief in the aforementioned 
conditions. There are very few instances where a person suffering with allergic 
conditions, with other complications, cannot use Hpinephrin himself with safety. 
However, anyone suffering from some complication as goiter, diabetes or very 
high blood pressure, should consult his family physician and use BREATHHASY 
as he directs. 

This booklet is not seen by the prospect until the purchase is made and 
the package opened. The warning statement is not so located in the 
booklet or so worded, in the light of the findings of fact herein made, 
to adequately reveal to prospective purchasers facts material in the 
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light of the representations made for such preparation in respondent’s 
advertising and material with respect to consequences which may result 
from the use thereof under the conditions prescribed in the advertise- 
ments thereof or under such conditions as are customary and usual. 
The Commission finds that such material facts which have not been re- 
vealed in any of the respondent’s advertising literature except the 
above-referred to booklet in which they are inadequately revealed are 
that the preparation “Breatheasy” should not be used by those suffering 
from high blood pressure, toxic goiter, diabetes, or heart disease. 

Par. 7. The use by the respondent of all the foregoing false advertise- 
ments disseminated as aforesaid, has the capacity and tendency to 
mislead and deceive a substantial portion of the purchasing public into 
the erroneous belief that the representations made are true and that 
the preparation has the therapeutic values represented and into the 
purchase of substantial quantities of respondent’s said products on 
account of the beliefs so induced. Asa result of such erroneous belief 
with respect to the advertisement set out in paragraph 2 hereof trade 
has been diverted unfairly to respondent from its aforesaid competitors 
who do not misrepresent the therapeutic value of their products. 


CONCLUSION 


The representations made by the respondent prior to 1936, which 
representations are set forth in paragraph 2 hereof, and respondent’s 
acts and practices in relation thereto are to the prejudice and injury 
of the public and of respondent’s competitors and constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 

The representations made by respondent subsequent to 1936 and 
prior to March 21, 1938, to the effect that the preparation “Breath- 
easy” is a competent and effective treatment for chronic bronchitis 
and for eczema, urticaria (hives), and other skin diseases of the 
erythematous and eczematous types, which representations are set 
out in paragraph 6 hereof, and respondent’s acts and practices in rela- 
tion thereto, are to the prejudice and injury of the public and of 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of the Federal 
Trade Commission Act. 

The representations made by respondent subsequent to March 21, 
1938, to the effect that the preparation “Breatheasy” is a competent 
and effective treatment for chronic bronchitis and for eczema, urti- 
caria (hives), and other skin diseases of the erythematous and 
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eczematous types, which representations are set out in paragraph 6 
hereof, and respondent’s acts and practices in relation thereto, and 
respondent’s acts and practices in failing to disclose to prospective 
purchasers in all of its advertising literature which is set out in 
paragraphs 5 and 6 hereof that the use of the preparation “Breath- 
easy” would be harmful if the user was suffering from high blood 
pressure, toxic goiter, diabetes, or heart disease, or to the prejudice 
and injury of the public and constitute unfair and deceptive acts 
and practices within the intent and meaning of the Federal trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, testimony, and other evidence taken before John J. Keenan, an 
examiner of the Commission theretofore duly designated by it, and 
briefs filed herein (oral argument not having been requested), and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Pascal Company, Inc., a corpo- 
ration, its officers, representatives, agents, and opie directly 
or through any corporate or other device, in connection with the 
offering for sale, sale or distribution in commerce as “commerce” 
is defined in the Federal Trade Commission Act of a medicinal prep- 
aration designated “Breatheasy,” or any other medicinal prepara- 
tion composed of substantially similar ingredients or possessing sub- 
stantially similar properties, whether sold under the same name or 
any other name, do forthwith cease and desist from directly or 
indirectly : 

Representing that said preparation “Breatheasy” is a remedy or 
cure for chronic bronchitis; for heart disease or cardiac distress; for 
ga-tric ulcer; for serum rash, urticaria (hives), eczema, or other skin 
diseases of the erythematous and eczematous types; for inflammation 
of the nose, throat, tonsils, larynx, or lungs; or for neuralgia or 
neuritis; or that ed preparation constitutes an effective or com- 
petent . eatment for any of such diseases or disorders. 

It is further ordered, That the respondent, Pascal Co., Inc., a cor- 
poration, its officers, representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale or distribution of a medicinal preparation 
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designated “Breatheasy” or any other medicinal preparation com- 
posed of substantially similar ingredients or possessing substantially 
similar properties, whether sold under the same name or any other 
name, do forthwith cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails or (b) by any means in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, which advertisement represents, directly or through infer- 
ence, that said preparation is a cure or remedy for chronic bron- 
chitis, eczema or urticaria (hives) or other skin diseases of the 
erythematous and eczematous types, or constitutes a competent and 
effective treatment for any of such disorders; or which advertisement 
fails to reveal that said medicinal preparation cannot be used with 
safety by. persons suffering from high blood pressure, toxic goiter, 
diabetes or heart disease. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to in- 
duce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of said 
medicinal preparation, which advertisement contains any of the rep- 
resentations prohibited in Paragraph 1 hereof, or which fails to 
reveal that said medicinal preparation cannot be used with safety 
by persons suffering from high blood, pressure, toxic goiter, diabetes 
or heart disease. — 

It ts further ordered, That the respondent shall, within 10 days 
after service upon it of this order, file with the Commission an 
interim report in writing, stating whether it intends to comply with 
this order, and if so, the manner and form in which it intends to 
comply; and that within 60 days after service upon it of this order, 
said respondent shall file with the Commission a report in writing 
setting forth in detail the manner and form in which it has complied 
with this order. 


\ 
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Where a corporation engaged in interstate sale and distribution of its D.D.D. 
Prescription; by means of advertisements disseminated by mail, in news- 
papers and periodicals, and in circulars and other printed or written 
matter— : 

Represented that its aid preparation was a cure or remedy for eczema, blotches, 
pimples, athlete’s foot, rashes, hives, insect bites, and minor cases of ivy 
and oak poisoning, and constituted a competent treatment for said dis- 
orders and conditions and would stop the itching associated therewith, 
through such statements, among others, as ‘STOP SCRATCHING. RELIEVE 
ITCHING SKIN Quickly. Even the most stubborn itching of eczema, blotches, 
pimples, athlete’s foot, rashes, and other externally caused skin eruptions, 
quickly yields * * * Soothes the irritation and quickly stops the most 
intense itching,” “STOP ITCHING TORTURE This Quick Way. For quick relief 
from the itching of eczema, blotches, pimples, athlete’s foot, scales, rashes, 
and other externally caused skin eruptions * * *,” “ITCH OF ECZEMA, 
RASHES AND OTHER EXTERNALLY CAUSED SKIN TROUBLES STOPPED QUICKLY,” 
and “For the itching of skin irritations such as rashes, hives, and insect 
bites, as well as minor cases of ivy and oak poisoning, D. D. D. Liquid, 
ordinary strength, is recommended as an effective and ideal remedy ;” 

Facts being said preparation’s properties were limited to those of an antipru- 
ritic, antiseptic, and astringent, with possibly mild germicidal properties; 
its therapeutic value in treatment of said conditions was limited to afford- 
ing temporary relief from symptoms of itching or that resulting from use 
of an antipruritic, astringent, antiseptic, and mild germicidal agent; use 
of terms “blotches” and “rashes” in its said advertisements was too gen- 
eral and misleading, in that they might be due to varying systemic causes 
or to scarlet fever, measles, jaundice, and other constitutional conditions, 
respectively, and product in question was without therapeutic value in their 
treatment when thus caused; use of such terms as ‘‘other externally caused 
skin eruptions” had tendency to mislead public into belief that conditions 
referred to always resulted from external causes, and that its said prep- 
aration would have therapeutic value in treatment thereof, regardless 
of cause; while its use of words “stop itching” implied falsely that use 
of such preparation eliminated condition causing symptom of itching; 

With effect of misleading and deceiving substantial portion of the purchasing 
public into the erroneous and mistaken belief that such false statements 
and representations were true, and of causing it, because of said belief, 
to purchase said product: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 
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Mr. Clark Nichols for the Commission. 

Mr. W. E. Lucas of Haight,,Goldstein & Hobbs, of Chicago, IIl., 
and Mr. R. G. Sappenfield of Geneva, Ill., for respondent 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
_ and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that D.D.D. Corporation, 
a corporation, hereinafter referred to as the respondent, has violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public inter- 
est, hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapnu 1. Respondent, D.D.D. Corporation, is a corporation 
organized under the laws of the State of Delaware, with its principal 
place of business at Batavia, Ill. Respondent is now and for several 
years last past has been engaged in the manufacture, sale, and dis- 
tribution of a medicinal preparation known as D.D.D. Prescription. 
Respondent causes said preparation, when sold, to be transported 
from its place of business in Batavia, Lll., to purchasers thereof 
located at various points in the several States of the United States, 
other than the State of Illinois, and in the District of Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said preparation in commerce between and 
among the various States of the United States and the District of 
Columbia. 

Par. 2. In the course and conduct of its said business, the respond- 
ent has disseminated, and is now disseminating, and has caused, and 
is now causing, the dissemination of false advertisements concerning 
its said medicinal preparation, by United States mails, by insertion 
In hewspapers and periodicals having a general circulation and also 
in circulars and other printed or written matter, all of which are 
distributed in commerce among and between the various States of 
the United States, and by continuities broadcast from radio stations 
which have sufficient power to, and do, convey the programs emanat- 
ing therefrom to listeners located in various States of the United 
States other than the State in which said broadeasts originate, and 
by other means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of its said prep- 
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aration, and has disseminated, and is now disseminating, and has 
caused, and is now causing, the dissemination of false advertisements 
concerning its said preparation, by various means for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of its said preparation in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act. Among and typical of 
the false-statements and representations contained in said advertise- 
ments disseminated and caused to be disseminated, as aforesaid, are 
the following: 


STOP SCRATCHING 


RELIEVE ITCHING SKIN QUICKLY 


Even the most stubborn itching of eczema, blotches, pimples, athlete’s foot, 
rashes and other externally caused skin eruptions, quickly yields to cooling, 
antiseptic, liquid D.D.D. PRESCRIPTION. Dr. Dennis’ original formula. Greaseless 
and stainless. Soothes the irritation and quickly stops the most intense itching, 


STOP ITCHING TORTURE This Quick Way. 


For quick relief from the itching of eczema, blotches, pimples, athlete’s foot, 
scales, rashes and other externally caused skin eruptions, use cooling antiseptic, 
liquid D.D.D. PRESCRIPTION. Original formula of Doctor Dennis. * * * 


ITCH 
STOPPED IN A HURRY BY D.D.D. * * * 


Are you tormented with the itching torture of eczema, rashes, athlete’s foot, 
eruptions, or other externally caused skin afflictions? For quick and happy 
relief, use cooling, antiseptic, liquid D.D.D. PRESCRIPTION. 


ITCH 
OF ECZEMA, RASHES AND OTHER 
EXTERNALLY CAUSED SKIN TROUBLES STOPPED QUICKLY. USE D.D.D. PRESCRIPTION 


SKIN RASH 
RELIEVED * * * ITCHING STOPPED 


For quick relief from itching of eczema, rashes, pimples, athlete’s foot, and 
other externally caused skin eruptions, use cooling, antiseptic, liquid D.D.p. 
PRESCRIPTION. Greaseless, stainless, dries fast. Stops the most intense itching 
in a hurry. 

Do you want to stop that 1rcH? All right! Step to your drug store. Geta 
bottle of D.D.D. Prescription. Apply this cooling, soothing, antiseptic liquid to 
your skin—and watch it Stop the ITCH in a Jiffy! 

Stop that ITCH in a jiffy with D.D.D. PRESCRIPTION. 

Stops that itching almost instantly. 

It’s time to realize that D. D. D. Prescription will Stop the misery of an 
Itching Skin in a Jiffy! Try it for hives, eczema, winter rash and other 
externally caused Skin Itching. 
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For the itching of skin irritation such as rashes, hives, and insect bites, 
as well as minor cases of ivy and oak poisoning, D. D. D. Liquid, ordinary 
strength, is recommended as an effective and ideal remedy. 

For itching between the toes, cracked skin, etc., try this treatment. 


SPECIAL NOTE! 


After you have finished your treatment with D. D. D. and -stopped the 
itching and cleared up your skin, the matter of keeping your complexion clean, 
clear and attractive in the future is important. 

Par. 3. Through the use of said statements and representations 
disseminated as aforesaid and others similar thereto not specifically 
set out herein, all of which purport to be descriptive of the remedial, 
curative, or therapeutic properties of respondent’s preparation, re- 
spondent has represented and does now represent, directly and indi- 
rectly, that its preparation, D.D.D. Prescription, is a cure or remedy 
for, and a competent treatment of, eczema, blotches, pimples, athlete’s 
toot, rashes, hives, insect bites, and minor cases of ivy and oak poison- 
ing; that said preparation is a cure or remedy for and a competent 
treatment of rashes and other externally caused skin erruptions; that 
said preparation stops itching from the above-named diseases and 
conditions. 

Par. 4. The aforesaid representations and claims used and dis- 
seminated by the respondent as aforesaid are grossly exaggerated, 
misleading, and untrue. In truth and in fact many of the diseases 
and conditions mentioned by the respondent as externally caused 
skin itching for which its product is recommended are in fact of 
constitutional origin, and as to such conditions respondent’s prepara- 
tion will have no therapeutic effect other than to temporarily relieve 
the symptom or itching. Said preparation will have no value in 
arresting pigment degenerations of the skin, which are referred to 
by the respondent as “blotches.” Said preparation is not a cure or 
remedy for eczema, pimples, athlete’s foot, rashes, or hives, or a 
competent treatment therefor, and said preparation has no thera- 
peutic value in the treatment of such conditions in excess of tempo- 
rarily alleviating the symptoms of itching. This preparation would 
not be a competent treatment for rashes or other externally caused 
skin eruptions except in those cases where a temporary acting anti- 
pruritic agent having some antiseptic properties might be of value. 

Par. 5. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to the 
therapeutic value and effectiveness of its product sold and distributed 
under the trade name of D. D. D. Prescription has had, and now has, 
the capacity and tendency to, and does, mislead and deceive a sub- 
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stantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements and representations are 
true, and has caused, and now causes, a portion of the purchasing 
public, because of such erroneous and mistaken belief, to purchase 
respondent’s product. 

Par. 6. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, FInDINGs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 14, A. D. 1939, issued 
and subsequently served its complaint in this proceeding upon the 
the respondent, D.D.D. Corporation, charging it with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. After the issuance of said complaint and 
the filing of respondent’s answer thereto, testimony and other evi- 
dence in support of the allegations of said complaint were intro- 
duced by Clark Nichols, attorney for the Commission, and in opposi- 
tion to the allegations of the complaint by W. E. Lucas and R. G. 
Sappenfield, attorneys for the respondent, before Lewis C. Russell, 
an examiner of the Commission theretofore duly designated by it, 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, the proceeding regu- 
larly came on for final hearing before the Commission on the said 
complaint, the answer thereto, testimony, and other evidence, and 
the report of the trial examiner and exceptions thereto, briefs in 
support of the complaint and in opposition thereto, and the oral 
arguments of counsel aforesaid; and the Commission having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, D.D.D. Corporation, is a corporation 
organized under the laws of the State of Delaware, with its principal 
place of business at Batavia, Ill. Respondent is now, and for sev- 
eral years last past has been, engaged in the manufacture, sale, and 
distribution of a medicinal preparation known as D.D.D. Prescrip- 
tion. Respondent causes said preparation, when sold, to be trans- 
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ported from its place of business in Batavia, Ill, to purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said preparation in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
concerning its said preparation by the United States mails and by 
various other means in commerce as commerce is defined in the 
Federal Trade Commission Act; and respondent has also dissemi- 
nated and is now disseminating, and has caused and is now causing 
the dissemination of, false advertisements concerning its said prepa- 
ration by various means, for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of its said prepa- 
ration in commerce as commerce is defined in the Federal Trade 
Commission Act. Among and typical of the false, misleading, and 
deceptive statements and representations contained in said false 
advertisements disseminated and caused to be disseminated as here- 
inabove set forth, by the United States mails, by advertisements in 
newspapers and periodicals, and in circulars and other printed or 
written matter, are the following: 


STOP SCRATCHING 
RELIEVE ITCHING SKIN Qwickly 


Even the most stubborn itching of eczema, blotches, pimples, athlete’s foot, 
rashes, and other externally caused skin eruptions, quickly yields to cooling, 
antiseptic, liquid D.D.D. PRESCRIPTION. Dr. Dennis’ original formula. Grease- 
less and stainless. Soothes the irritation and quickly stops the most intense 
itching. 

STOP ITCHING 


TORTURE This Quick Way. 


For quick relief from the itching of eczema, blotches, pimples, athlete’s foot, 
scales, rashes and other externally caused skin eruptions, use cooling antiseptic, 
liquid D.D.D. PRESCRIPTION. Original formula of Doctor Dennis. * * * 


ITCH 
STOPPED IN A HURRY BY D.D.D. 


Are you tormented with the itching tortures of eczema, rashes, athlete’s: 
foot, eruptions, or other externally caused skin afilictions? For quick and. 
happy relief, use cooling, antiseptic, liquid p.D.D. PRESCRIPTION. 
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OF ECZEMA, RASHES AND OTHER EXTERNALLY CAUSED SKIN TROUBLES STOPPED 
QUICKLY. 


USE D.D.D.. PRESCRIPTION 


SKIN RASH 


RELIEVED * * * {ITCHING STOPPED 


For quick relief from itching of eczema, rashes, pimples, athlete’s foot, and 
other externally caused skin eruptions, use cooling, antiseptic, liquid p.p.p. 
PRESCRIPTION. Greaseless, stainless, dries fast. Stops the most intense itching 
in a hurry. 

Do you want to STOP that 1tcH? All right! Step to your drug store. Get 
a bottle of D.D.D. Prescription. Apply this cooling, soothing, antiseptic liquid 
to your skin—and wateh it Stop the Itch in a Jiffy! 

' Stop that ITCH in a jiffy with D.D.D. PRESCRIPTION. 

Stops that itching almost instantly. 

It’s time to realize that D.D.D. PRESCRIPTION will stup the misery of an 
ITCHING SKIN ina JIFFY! Try it for hives, eczema, winter rash and other ~ 
externally caused skin itching. 

For the itching of skin irritations such as rashes, hives, and insect bites, 
as well as minor cases of ivy and oak poisoning, D.D.D. Liquid, ordinary 
strength, is recommended as an effective and ideal remedy. 

For itching between the toes, cracked skin, etc., try this treatment. 


SPECIAL NOTE! 


After you have finished your treatment with D.D.D. and stopped the itching 
and cleared up your skin, the matter of keeping your complexion clean, clear 
and attractive in the future is important. 

Par. 3. The Commission finds that through the use of said state- 
ments and representations disseminated as aforesaid, and others 
similar thereto not specifically set out herein, all of which purport 
to be descriptive of the remedial, curative, or therapeutic properties 
of respondent’s preparation, respondent has represented, and does 
now represent, directly and by implication, that its preparation, 
D.D.D. Prescription, is a cure or remedy for eczema, blotches, pim- 
ples, athlete’s foot, rashes, hives, insect bites, and minor cases of ivy 
and oak poisoning, and that it constitutes a competent treatment for 
such disorders and conditions. By the same means the respondent 
also represents that said preparation will stop the itching associated 
with the above-named disorders and conditions. 

Par. 4. The Commission further finds that the aforesaid repre- 
sentations and claims used and disseminated by the respondent are 
grossly exaggerated, misleading, and untrue. Respondent’s prepara- 
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tion is composed of alcohol, phenol, thymol, glycerine, salicylic acid, 
chloral hydrate, methyl salicylate, distilled water, and coloring mat- 
ter, and its properties are limited to those of an antipruritic, anti- 
septic, and astringent, with possibly mild germicidal properties. 

The Commission further finds that the condition known as eczema 
is due to a variety of causes, many of which are not definitely known 
to the medical profession. Such causes may be of an internal or 
systematic nature and, in some cases, of external origin. In the 
treatment of such condition, whether due to internal or external 
causes, the alleviation of itching is only a partial treatment to avoid 
the danger of infection from scratching and further irritation. In 
order to effect a cure, it is necessary for the physician to determine 
the underlying cause of such condition. Based upon the medical 
testimony the Commission finds that respondent’s preparation has 
no therapeutic value in the treatment of eczema, whether due to 
internal or external causes, in excess of affording temporary relief 
from the symptom of itching, as it cannot be relied upon to affect or 
remove the underlying cause of such disorder or condition. In like 
manner, in the treatment of hives the therapeutic value of respond- 
ent’s preparation is limited to the temporary alleviation of the 
symptom of itching. Pimples, as understood by the medical pro- 
fession, are generally due to systemic conditions, and the use of 
respondent’s preparation has no therapeutic value in the treatment 
thereof, in excess of affording temporary relief from the symptom 
of itching. The therapeutic value of respondent’s preparation in 
the treatment of athlete’s foot, insect bites, ivy and oak poisoning, 
or any other externally-caused skin disorder is limited to that af- 
forded by the temporary relief of the symptom of itching, or to 
that afforded by the use of an antipruritic, astringent, antiseptic, 
and mildly germicidal agent. 

The Commission further finds that the use of the terms “blotches” 
and “rashes” as disorders for which this preparation might be used 
as a treatment is too general and, to that extent, misleading to the 
public. Blotches may be caused from a depigmented or hyperpig- 
mented condition of the skin, or from other causes of a systemic 
nature. Rashes may be caused by scarlet fever, measles, jaundice, 
drug erythemas, and other constitutional conditions. Respondent’s 
preparation has no therapeutic value in the treatment of these dis- 
orders when due to such systemic or constitutional conditions. 

The use by the respondent of the term “other externally caused 
skin eruptions” and statements of similar nature in connection with 
diseases and conditions which may be of a systemic, as well as 
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external, origin has the tendency to mislead and deceive the public 
into the belief that such conditions always result from external 
causes and that respondent’s preparation would have therapeutic 
value in the treatment of such conditions regardless of cause. 

The Commission further finds that the use of the words “stop 
itching,” as appears in_ respondent’s advertising hereinabove set 
forth, without proper qualification, has the tendency to mislead and 
deceive the public into the belief that the use of respondent’s prepa- 
ration will either permanently or temporarily eliminate the disease 
or condition causing the symptom of itching. | 

Par. 5. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to the 
therapeutic value and effectiveness of its product sold and distrib- 
uted under the trade name of D.D.D. Prescription has. had, and now 
has, the capacity and tendency to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements and representations are 
true, and has caused, and now causes, a portion of the purchasing 
public, because of such erroneous and mistaken belief, to purchase 
respondent’s product. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, testimony and other evidence taken before Lewis C. Russell, an 
examiner of the Commission theretofore duly designated by it, in sup- 
port of the allegations of said complaint and in opposition thereto, 
and report of the trial examiner thereon and the respondent’s excep- 
tions thereto, briefs filed herein and oral arguments by counsel for 
the Commission and counsel for the respondent, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade Commis- 
sion Act. 

It is ordered, That the respondent, D.D.D. Corporation, its officers, 
representatives, agents, and employees, directly or through any corpo- 
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rate or other device, in connection with the offering for sale, sale, or 
distribution of its preparation, D.D.D. Prescription, or any other 
preparation of substantially similar composition or possessing sub- 
stantially similar properties, whether sold under the same name or 
under any other name, do forthwith cease and desist from directly or 
indirectly : 

1. Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails, or by any means in commerce, as 
commerce is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or through inference: 

(a) That respondent’s preparation, D.D.D. Prescription, is a cure 
or remedy for eczema, or that it has any thereapeutic value in the treat- 
ment thereof in excess of affording temporary relief from the symptom 
of itching. 

(6) That respondent’s preparation, D.D.D. Prescription, is a cure 
or remedy for pimples or hives, or that it has any therapeutic value 
in the treatment thereof, in excess of affording temporary relief from 
the symptom of itching. 

(c) That respondent’s preparation has any therapeutic value in the 
treatment of any disorder of the skin caused by internal or systemic 
conditions, in excess of affording temporary relief from the symptoms 
of itching. 

(d) That said preparation has any therapeutic value in the treat- 
ment of blotches or rashes appearing on the skin, when due to systemic 
or constitutional conditions. 

(e) That respondent’s preparation has any therapeutic value in the 
treatment of athlete’s foot, insect bites, and cases of ivy and oak poison- 
ing, in excess of that afforded by the temporary alleviation of the 
symptom of itching, or that afforded by the use of an antipruritic, 
astringent, antiseptic, and mildly germicidal agent. 

(7) Through the use of the words “and other externally caused skin 
eruptions,” or other words or phrases of similar import or meaning in 
connection with diseases or conditions which may be of a systemic or 
internal origin, that such diseases and conditions are, in fact, solely 
of external origin or that respondent’s preparation has therapeutic 
value in the treatment of such diseases and conditions regardless of 
their origin. 

(7) Through the use of the words “stop itching” or other words or 
phrase of similar import or meaning, that respondent’s preparation 
will either permanently or temporarily eliminate the disease or condi- 
tion causing the symptom of itching or has any therapeutic value in 
excess of that afforded by the temporary alleviation of the symptom 
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of itching, or that afforded by the use of an antipruritic, astringent, 
antiseptic, and mildly germicidal agent. 

2. Disseminating, or causing to be disseminated, any advertisement 
by any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as commerce is defined 
in the Federal Trade Commission Act, of said medicinal prep- 
aration, D.D.D. Prescription, which advertisement contains any of 
the representations prohibited in paragraph 1 hereof and the re- 
spective subdivisions thereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 


1238 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 32 BF. TNC) 


In toe Marrer or 


JOHN J. TRACEY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THB ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4315. Complaint, Sept. 16, 1940—Decision, Apr. 19, 1941 


Where an individual engaged in interstate sale and distribution of toilet articles 
and soap to retailers— 

Represented that his said product was of English origin or made in England, 
through printing on the cartons and boxes in which it was packed for 
shipping, and stamping on the cakes thereof, various names indicative of 
flower scents, with which were included word “English,” such as “English 
Lilac,” “English Honeysuckle,” “English. Orchid,” “English Carnation,” and 
“Flaroma English Cold. Cream Soap,” facts being none of such soaps were 
made in or imported from England, or of English origin, such as preferred by 
a substantial portion of the purchasing public, but were produced in the 
United States; 

With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such repre- 
sentations and implications were true, and thereby cause purchase of his 
said products by it: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


Mr, Clark Nichols for the Commission. 
Mr. Harris F, Williams, of Chicago, U1., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that John J. Tracey Co., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as follows: 

ParagrarpH 1. Respondent, John J. Tracey Co., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Illinois and having its principal place of business located 
at room 11102, Merchandise Mart, Chicago, Ill. Respondent is now 
and during the year last past has been engaged in the sale and distri- 
bution of toilet articles and soap. Respondent sells its products to 
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retail dealers located in the various States of the United States and 
in the District of Columbia, and causes said products when sold by it 
to be transported from its place of business in the city of Chicago, IIL., to 
purchasers at their respective points of location in various States of 
the United States other than the State of Illinois and in the District 
of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, re- 
spondent sells and distributes soap packed in cartons bearing the 
labels “English Lilac,” “English Honeysuckle,” “English Orchid,” 
“English Carnation,” and other names bearing the word “English,” 
thereby representing that said soap contained in said cartons is of 
English origin or is made in England. The individual cakes of soap 
are also marked “English lilac,” “English Honeysuckle,” “English 
Orchid,” and “English Carnation.” 

Respondent has also distributed in commerce as aforesaid certain 
soaps packed in cartons bearing the label “Cold Cream Soap—More 
Than a Soap, A Beauty Treatment,” and the idividual cakes bear 
the wording “Cold Cream Soap.” Respondent thereby represents 
- that such soap is made of cold cream or contains a sufficient amount 
of cold cream to possess added detergent or emollient properties by 
reason of the inclusion of such ingredient. 

Par. 3. The aforesaid representations are grossly exaggerated, 
false and misleading. In truth and in fact, none of the soaps 
labeled “English” are made in or imported from England, nor are 
they of English origin, but are made by a soap manufacturer in the 
United States. The soap labeled “Cold Cream Soap” contains insuffi- 
cient cold créam to have any beneficial or emollient effects whatsoever 
in excess of those possessed by soaps not containing such ingredient. 

Par. 4. There is a marked preference on the part of a substantial 
portion of the purchasing public for soaps made in England or which 
are of English origin and imported into the United States. 

Par. 5. The acts and practices of respondent as herein set forth 
have had and now have the capacity and tendency to, and do, mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that respondent’s soaps are of English 
origin and that said soaps possess qualities and benefits which they 
do not in fact possess, and the capacity and tendency to cause the 
public to purchase substantial quantities of respondent’s products. 

Par. 6. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 
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Report, FrnpincGs As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 16th day of September 1940, 
issued and served its complaint in this proceeding upon said respond- 
ent, John J. Tracey Company, a corporation, charging it with the 
use of unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of said act. On the 7th day of October 1940, 
the respondent filed its answer in this proceeding. 

Thereafter, a stipulation was entered into whereby it was stipu- 
lated and agreed that a statement of facts signed and executed by 
Harris F. Williams, attorney of record for said respondent, and W. T. 
Kelley, Chief Counsel for the Federal Trade Commission, subject 
to the approval of the Commission, may be taken as the facts in this 
proceeding and in lieu of testimony in support of the charges in the 
complaint, or in opposition thereto, and that the said Commission 
may proceed upon said statement of facts to make its report, stating 
its findings as to the facts and its conclusion based thereon and enter 
its order disposing of the proceeding without the presentation of 
argument or the filing of briefs. The filing of a trial examiner’s 
report on the evidence was expressly waived. 

Thereafter, this proceeding regularly came on for final hearmg 
before the Commission on said complaint, answer, and stipulation, 
said stipulation having been approved, accepted and filed, and the 
Commission having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, John J. Tracey Co., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Illinois and having its principal place of busi- 
ness located at room 11102, Merchandise Mart, Chicago, Ill. Re- 
spondent is now and during the year last past has been, engaged in 
the sale and distribution of toilet articles and soap. Respondent 
sells its products to retail dealers located in the various States of 
the United States and in the District of Columbia, and causes said 
products, when sold by it, to be transported from its place of business — 
in the city of Chicago, State of Lllinois, to purchasers at their re- 
spective points of location in various States of the United States, 
other than the State of Illinois and in the District of Columbia. 
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Par. 2. The Commission finds that in the course and conduct of its 
business, the respondent has represented that its soap is of English 
origin or is made in England by printing on the cartons and boxes 
in which it is packed for shipping, and by stamping on the cakes 
of soap so packed for shipping, the following representations, among 
others, descriptive thereof: 

English Lilac 

English Honeysuckle 

English Orchid 

English Carnation 

Flaroma English Cold Cream Soap 
Other names indicative of other flower scents, which names included 
the word “English,” have been used by respondent. 

The Commission further finds that none of the soaps sold and dis- 
tributed by the respondent and labeled “English” are made in or 
imported from England, or have an English origin, but, instead, 
such soaps have at all times been manufactured and produced in the 
United States. 

There is a preference on the part of a substantial portion of the 
purchasing public for soaps made in England, or which are of 
English origin, and imported into the United States. 

Par. 3. The Commission further finds that respondent’s cold cream 
soap has emollient properties over that’ possessed by ordinary soap 
only to the extent of the effect of its cold cream content under condi- 
tions of use. 

Par. 4. The use by the respondent of the foregoing false and 
misleading representations and implications that its said soap prod- 
ucts are of “English” origin has had, and now has, the capacity 
and tendency to mislead and deceive a substantial portion of the 
purchasing public into the mistaken and erroneous belief that such 
representations and implications are true, and causes a substantial 
portion of the purchasing public, because of such mistaken and 
erroneous belief, to purchase respondent’s products. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are 
all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade 
Commission, upon the complaint of the Commission, the an- 
swer of the respondent, and a stipulation as to the facts entered into 
between the respondent herein and W. T. Kelley, chief counsel for 
the Commission, which provides, among other things, that without 
further evidence or other intervening procedure, the Commission 
may issue and serve upon the respondent herein findings as to the 
facts and conclusion based thereon and an order disposing of the 
proceedings, and the Commission having made its findings as to the 
facts and conclusion that the respondent has violated the provisions 
of the Federal Trade Commission Act; 

It is ordered, ‘That the respondent, John J. Tracey Co., a corpora- 
tion, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the 
offering for sale, sale and distribution of its soap, in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from, directly or indirectly: 

1. Using the word “English,” or any other word or term of similar 
import and meaning, in any way to refer to or describe soap which 
is not made in England. 

2. Representing in any manner that soap which is made in the 
United States is made in England or in any country other than 
the United States. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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SOMERSVILLE MANUFACTURING COMPANY, AND J. J. 
O’DONNELL AND CLINTON ELEIS, TRADING AS O’DON- 
NELL AND ELLIS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4324. Complaint, Sept. 27, 1940—Decision, Apr. 19, 1941 


Where a corporation engaged in manufacture and interstate sale and distribution 


(a) 


(b) 


of various fabrics, and two individuals engaged as its selling agents in 
soliciting and filling orders from manufacturers of coats and other garments 
and in supplying to purchasers of said fabrics certain labels, as hereinafter 
described, furnished by said corporation and attached to garments in question 
when they were displayed and sold to retailers and purchasing public— 
Represented that their fabrics and garments made therefrom were composed 
entirely of fiber made from camel hair, through labels containing such legends, 
along with and preceding words ‘“SOMERSVILLE FABRIC,” as “GHNUINE CAMEL’S 
HAIR,” “CAMEL’S HAIR,” and “KING CAMEL,” together with depiction, in case of 
last, of camel and palm trees, notwithstanding fact none of said fabrics were 
made entirely from camel hair, but contained substantial percentages of wool, 
mohair and other fibers, and best cloth made by it in its mills and designated 
by it as “genuine camel hair” had never been made with more than 85 to 
90 percent of said content, with balance of wool and other fibers; and 

Made use, also, on fabric generally containing 50 percent camel hair, 25 
percent kid mohair and 25 percent wool cf label featuring, in large script 
letters, words “CAMEL’S HAIR” and also setting forth, in much smaller, less 
conspicuous type, which would be entirely overlooked by many purchasers, 
words “Kid Mohair & Wool” ; 


With effect of placing in the hands of uninformed cor unscrupulous manufacturers 


or retail dealers a means and instrumentality whereby they were enabled 
to deceive and mislead members of the purchasing public by representing 
garments made from such fabrics and bearing such labels as being made 
entirely of camel hair, long possessed of high repute for warmth, lightness 
and other superior qualities and therefore decidedly preferred by substantial 
portion of purchasing public, and of similarly misleading and deceiving a 
substantial number of manufacturers and dealers and members of purchasing 
public, whereby they were respectively induced to and did purchase sub- 
stantial quantities of said products and garments made therefrom: 


Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Robert Mathis, Jr. for the Commission. 
Schate & Schatz, of Hartford, Conn., for respondents. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Somersville Manu- 
facturing Co., a corporation, and J. J. O'Donnell and Clinton Ellis, 
individuals trading as O’Donnell and Ellis, hereinafter referred to 
as respondents, have violated the provisions of said act, and it ap- 
pearing to the Commission that a proceeding by it in respect: thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParacgrarH 1. Respondent Somersville Manufacturing Co. is a 
corporation organized and existing under and by virtue of the laws 
of the State of Connecticut, and having its principal place of busi- 
ness at Somersville, Conn. ‘The respondents, J. J. O'Donnell and 
Clinton Ellis, are individuals trading as O’Donnell and Ellis, and 
having their principal place of business at 450 Seventh Avenue, in 
the city and State of New York. 

Par. 2. The respondent Somersville Manufacturing Co. is now 
and for more than 2 years last past has been engaged in the business 
of manufacturing, selling, and distributing various fabrics. Said 
respondent causes its said products, when sold, to be transported 
from its said place of business, or from the place of the origin of 
the shipment thereof, to the purchasers thereof at their respective 
points or location in various States of the United States other than 
the State of Connecticut and other than the State of origin of the 
shipment thereof. Said respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in its said 
products in commerce among and between the various States of the 
United States. : 

The respondents O’Donnell and Ellis are selling agents for re- 
spondent Somersville Manufacturing Co., and are now and for more 
than 2 years last past have been engaged in the business of solicit- 
ing and filling orders from various manufacturers of coats and 
other garments for said fabrics manufactured by respondent Somers- 
ville Manufacturing Co. as aforesaid. Said respondents O’Donnell 
and Ellis cause said fabrics, and certain labels hereinafter referred 
to, when sold, to be transported from their said place of business in 
the State of New York, or from the place of origin of the shipment 
thereof, to the purchasers thereof at their respective points of loca- 
tion in various States of the United States other than the State of 
New York, and other than the State of origin of the shipment, 


SOMERSVILLE MANUFACTURING CO. ET AL. 1245 


1243 Complaint 


thereof. Said respondents maintain, and at all times mentioned 
herein have maintained a course of trade in said fabrics, and in said 
labels, in commerce among and between the various States of the 
United States. 

Par. 3. In the course and conduct of their business, and for the 
purpose of promoting the sale of their said fabrics, the respondents 
have engaged in the practice of falsely representing the constituent 
fibers or materials of which certain of their fabrics are made. Said 
false representations are made by means of labels supplied by the 
respondents to purchasers of their fabrics who are engaged in the 
manufacture of coats and other garments, such labels being supplied 
in order that they may be attached by such manufacturers to the 
coats and other garments made by them from respondents’. fabrics. 
The labels so supplied are in fact attached to the coats and other 
garments so manufactured from said fabrics, and are in such coats 
and other garments when such products are displayed and sold to 
retail dealers and the purchasing public. 

Among and typical of the labels so supplied by respondents and ° 
affixed to such coats and other garments are the following: 


(1) GENUINE CAMEL’S HAIR SOMERSVILLE FABRIC 
(2) CAMEL’S HAIR SOMERSVILLE FABRIC 
(3) KING CAMEL SOMERSVILLE FABRIC 


In the last foregoing label the words “King Camel” are followed by 
a pictorial representation of a camel and some palm trees. 

Through the use of said labels respondents represent that said 
fabrics and the garments manufactured therefrom are composed en- 
tirely of fiber made from camel’s hair. 

Par. 4. The aforesaid representations are false and misleading. 
In truth and in fact, none of said fabrics bearing the above labels are 
made entirely from camel’s hair, but all of said fabrics contain sub- 
stantial percentages of wool, mohair, or other matreial. , 

Par. 5. For many years garments made entirely from camel’s hair 
have enjoyed a favorable reputation for warmth, lightness of weight 
and other superior qualities, and because of such reputation there is 
a decided preference on the part of a substantial portion of the pur- 
chasing public for garments made from such material. _ 

Par. 6. The aforesaid practice on the part of respondents serves 
also to place in the hands of uninformed or unscrupulous manufac- 
turers and retail dealers a means and instrumentality whereby they 
are enabled to deceive and mislead members of the purchasing public 
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by representing garments made from such fabric and bearing such 
labels as being made entirely of camel’s hair. 

Par. 7. The acts and practices of the respondents as herein set 
forth have the tendency and capacity to, and do, mislead and deceive 
a substantial number of manufacturers, dealers and members of the 
purchasing public into the belief that certain of respondents’ prod- 
ucts and the garments made therefrom are composed of certain 
designated fibers or materials, when such is not the fact. As a 
result of such erroneous and mistaken belief, engendered as herein 
set forth, such manufacturers, dealers and members of the purchas- 
ing public have been induced to, and have, purchased substantial 
quantities of respondents’ products and of the garments made from 
such products. 

Par, 8. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 27, 1940, issued and 
subsequently served its complaint in this proceeding upon respond- 
ents, Somersville Manufacturing Co., a corporation, and J. J. 
O’Donnell and Clinton Ellis, individually and trading as O’Donnell 
and Ellis, charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents’ 
answers thereto, testimony and other evidence in support of the 
allegations of said complaint were introduced by Robert Mathis, Jr., 
attorney for the Commission, the respondents not being represented 
by counsel but appearing in person before Miles J. Furnas, an exami- 
ner of the Commission theretofore duly designated by it, and said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, 
the answers thereto, testimony and other evidence (brief in support 
of the complaint, respondents’ brief, oral argument, report upon the 
evidence by the trial examiner and all other intervening procedure 
having been expressly waived by respondents); and the Commis- 
sion having duly considered the matter and being fully advised in 
the premises, finds that this proceeding is in the interest of the public 
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and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent Somersville Manufacturing Co. is a cor- 
poration organized and existing under and by virtue of the laws 
of the State of Connecticut and having its principal place of busi- 
ness at Somersville, Conn. The respondents J. J. O’Donnell and 
Clinton Ellis are individuals trading as O’Donnell and Ellis and hav- 
ing their principal place of business at 450 Seventh Avenue in the 
city and State of New York. 

Par. 2. The respondent Somersville Manufacturing Co. is now, 
and for more than two years last past has been, engaged in the busi- 
ness of manufacturing, selling, and distributing various fabrics. 
Said respondent causes its said products, when sold, to be trans- 
ported from its said place of business, or from the place of the 
origin of the shipment thereof, to the purchasers thereof at their 
respective points of location in the various States of the United 
States other than the State of Connecticut and other than the State 
of origin of the shipment thereof. Said respondent maintains, and 
at all times mentioned herein has maintained, a course of trade in its 
said products in commerce among and between the various States of 
the United States. 

The respondents O’Donnell and Ellis are selling agents for respond- 
ent Somersville Manufacturing Co. and are now, and for more than 
two years last past have been, engaged in the business of soliciting 
and filling orders from various manufacturers of coats and other gar- 
ments for said fabrics manufactured by respondent Somersville 
Manufacturing Co. Said respondents O’Donnell and Ellis cause said 
fabrics, and certain labels hereinafter referred to, when sold, to be 
transported from their said place of business in the State of New 
York, or from the place of origin of the shipment thereof, to the 
purchasers thereof at their respective points of location in various 
States of the United States other than the State of New York and 
other than the State of origin of the shipment thereof. Said respond- 
ents maintain, and at all times mentioned herein have maintained, a 
course of trade in said fabrics, and in said labels, in commerce among: 
and between the various States of the United States. The labels 
referred to above are furnished to respondents-O’Donnell and Ellis 
by respondent Somersville Manufacturing Co. to be used and dis- 
tributed as described herein and are paid for by respondent Somers- 
ville Manufacturing Co. 
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Par, 3. In the course and conduct of their business and for the 
purpose of promoting the sale of their fabrics, the respondents have 
engaged in the practice of falsely representing the constituent fibers 
or materials of which certain of their fabrics are made. These false 
representations are made by means of labels supplied by the respond- 
ents to purchasers of their fabrics who are engaged in the manufac- 
ture of coats and other garments, such labels being supplied in order 
that they may be attached by such manufacturers to the coats and 
other garments made by them from respondents’ fabrics. The labels 
so supplied are in fact attached to the coats and other garments so 
manufactured from said fabrics, and are in such coats and other gar- 
ments when such products are displayed and sold to retail dealers 
and to the purchasing public. 

Among and typical of the labels so supplied by respondents and 
affixed to such coats and other garments are the following: 

GENUINE CAMEL’S HAIR 
SOMERSVILLE FABRIC 


CAMEL’S HAIR 
SOMERSVILLE FABRIC 


KING CAMEL 
SOMERSVILLE FABRIC 
In the last foregoing label the words “King Camel” are followed by 
a pictorial representation of a camel and some palm trees. 

Through the use of these labels, the respondents represent that the 
fabrics so designated and the garments manufactured therefrom are 
composed entirely of fiber made from camel hair. 

Par. 4. In truth and in fact, none of the fabrics bearing the above 
labels are made entirely from camel hair, but all of them contain 
substantial percentages of wool, mohair, and other fibers. 

The Commission finds that the respondent Somersville Manufac- 
turing Co. has at all times used in its manufacturing processes 
a combination of wool, kid mohair and camel hair in the manufacture 
of the different fabrics which it produces and designates as camel 
hair. The best cloth manufactured by respondent Somersville Manu- 
facturing Co. in its mills and designated by it as “genuine camel 
hair” has never been made with more than 85 percent to 90 percent 
camel-hair content, the balance of the product being wool and other 
fibers. 

Respondents in addition to the labels quoted herein have used the ~ 
following label on their products: 


CAMEL’S HAIR 
Somersville Fabric Kid Mohair & Wool 
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In the label quoted immediately above the words “Camel’s Hair” 
are in large script letters, prominently displayed, and the words 
“Kid Mohair & Wool” are in much smaller, less conspicuous type 
which would be entirely overlooked by many purchasers. The 
product on which this label was used generally contained the fol- 
lowing fiber percentages: 50 percent camel hair, 25 percent kid 
mohair, and 25 percent wool. 

Par. 5. For many years garments made entirely from camel hair 
have enjoyed a favorable reputation for warmth, lightness of weight 
and other superior qualities, and because of such reputation there is 
a decided preference on the part of a substantial portion of the pur- 
chasing public for garments made from such material. 

Par. 6. The aforesaid practices om the part of the respondents serve 
also to place in the hands of uninformed or unscrupulous manu- 
facturers or retail dealers a means and instrumentality whereby they 
are enabled to deceive and mislead members of the purchasing public 
by representing garments made from such fabrics and bearing such 
labels as being made entirely of camel hair. 

Par. 7. The acts and practices of the respondents as herein found 
have the tendency and capacity to, and do, mislead and deceive a 
substantial number of manufacturers, dealers and members of 
the purchasing public into the belief that certain of respondents’ 
products and the garments made therefrom are composed of certain 
designated fibers or materials when such is not the fact. As a re- 
sult of such erroneous and mistaken belief, engendered as herein 
set forth, such manufacturers, dealers, and members of the pur- 
chasing public have been induced to purchase, and have purchased, 
substantial quantities of respondents’ products and of the garments 
made from such products. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein 
found are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony and other evidence introduced in support of the 
allegations of said complaint by Robert Mathis, Jr., counsel for the 


1250 FEDERAL TRADE COMMISSION DECISIONS 
Order 32 F. 1. C. 


Commission and in opposition thereto by the respondents appearing 
in their own behalf, before Miles J. Furnas, an examiner of the 
Commission Hees are duly designated by it, and the Commission 
having made its findings as to the facts and ts conclusion that said 
respondents have violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent Somersville Manufacturing Co., 
a corporation, its officers, directors, representatives, agents, and 
employees, and respondents J. J. O’Donnell and Clinton Ellis, in- 
dividually and trading as O’Donnell and Ellis, or trading under 
any other name, their representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale and distribution of their various textile fabrics 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

1. Using the words “camel’s hair” or “camel” or any other term 
or terms descriptive of camel’s hair on labels, or otherwise, to describe, 
designate or refer to any fabric or product which is not composed 
wholly of camel’s hair; provided, however, that in the case of fabrics 
or products composed in part of camel’s hair and in part of other 
fibers, such terms may be used as descriptive of the camel’s-hair con- 
tent if there are used in immediate connection or conjunction there- 
with, in letters of at least equal size and conspicuousness, words 
truthfully describing and designating each constituent fiber thereof. 

2. Using any pictorial design of a camel in connection with any 
description of or reference to fabrics or products in which camel’s 
hair is not the predominating fiber. 

3. Representing in any manner that fabrics or products offered fue 
sale or sold by respondents contain camel’s hair in greater quantity 
than is actually the case. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 

It is further ordered, That no provisions contained in this order 
shall be construed as authorizing or permitting after July 14, 1941, 
the labeling of any wool product in any manner other than in strict 
conformity with the provisions of the Wool Products Labeling Act. 
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SHERRY’S CUT RATE DRUG COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDDPR-IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4345. Complaint, Oct. 10, 1940—Decision, Apr. 19, 1941 


Where a corporation engaged in interstate sale and distribution of a drug 
preparation designated as “Mrs. Bee Femo Caps”; by advertisements of 
its said products disseminated through the mails, newspaper advertisements 
and other advertising literature— 

(a) Represented, directly and by implication, that its said preparation con- 
stituted a competent and effective treatment for delayed menstruation, that 
there was no risk in its use, and that it did not cause the user dis- 
comfort or inconvenience, and that it was harmless and effective in obstinate, 
‘unnatural and suppressed eases of aforesaid condition ; 

Facts being it was not a competent and effective treatment for such condition, 
and was not safe- or harmless, in that it contained certain drugs in 
quantities sufficient to cause serious and irreparable injury to health if 
used under conditions prescribed in said advertisements or under such 
conditions as are customary or usual, and, thus used, might result in 
gastro-intestinal disturbances and excessive congestion and hemorrhage of 
the pelvic organs and, in the case of pregnancy, might cause uterine 
infection and blood poisoning or other serious injury ; and 

(b) Failed to reveal facts material in the light of the representations con- 
tained in said advertisements, and that use thereof under conditions pre- 
scribed therein or under such conditions as are customary or usual, might 
result in serious injury to health; ; 

With capacity and tendency, through use of such false, misleading, and decep- 
tive representations, to mislead and deceive substantial portion of purchas- 
ing public into the erroneous and mistaken belief that its said preparation 
was a safe, harmless, competent and effective treatment for delayed men- 
struation, and with result, because of such mistaken belief, of inducing 
such public to purchase its said preparation: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. William L. Taggart for the Commission. 
Mr, A. J. Lubliner, of Bluefield, W. Va., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Sherry’s Cut Rate 
Drug Co., Inc., a corporation, hereinafter referred to as respondent, 
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has violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its STD, stating its charges in that 
respect as Hsiowe: 

Paracrary 1. Respondent, Sherry’s Cut Rate Drug Co., Inc., is a 
corporation organized and existing under and by virtue of the laws of 
the State of West Virginia, with its principal office and place of 
business located at 406 Federal Street, in the city of Bluefield, State 
of West Virginia. 

Par. 2. Respondent for some time past has been engaged in the 
sale and distribution of a drug preparation designated as “Mrs. Bee 
Femo Caps.” 

Respondent caused its said preparation, when sold, to be trans- 
ported from its places of business in the State of West Virginia to 
purchasers thereof located in the various other States of the United 
States. Respondent maintains, and at all times mentioned herein has 
maintained, a course of trade in said preparation in commerce be- 
tween and among the various States of the United States. 

Par. 8. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated, and has caused the dissemination of, false 
advertisements concerning its said preparation by United States 
mails, and by various other means in commerce, as commerce is 
defined in the Federal Trade Commission Act, and respondent has 
also disseminated, and has caused the dissemination of, false advertise- 
ments concerning its said preparation by various means for the pur- 
pose of inducing and which were likely to induce, directly or indi- 
rectly, the purchase of its said preparation in commerce, as com- 
merce is defined in the Federal Trade Commission Act. Among and 
typical of the false, misleading and deceptive statements and repre- 
sentations contained in said false advertisements disseminated and 
caused to be disseminated as hereinabove set forth, by the United 
States mails, by advertisements in newspapers and other advertis- 
ing literature, is the following: 


MODERN WOMEN 


Harmless Prescription. Don’t be discouraged. Don’t be alarmed over delayed, 
unnatural suppressed periods. 

A New Discovery, Mrs. Bee Femo Caps., the fast acting, safe aid to women. 
Acts without discomfort or inconvenience. Ask today for Mrs. Bee Femo Caps. 
SHERRY’S CUT RATH DRUG COMPANY, INC., 406 Federal Street, Bluefield, West Virginia. 


Par. 4. Through the use of the statements and representations here- 
inabove set forth, and others similar thereto not specifically set out 
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herein, respondent has represented directly and by implication that its 
preparation, designated as “Mrs. Bee Femo Caps”, constitutes a safe, 
competent and effective treatment for delayed menstruation; that there 
is no risk in its use, and that it does not cause the user discomfort or 
inconvenience, and that it is harmless and effective in obstinate, 
unnatural, and suppressed cases of delayed menstruation. 

Par. 5. The aforesaid statements and representations used and dis- 
seminated by the respondent as hereinabove set forth, are grossly exag- 
gerated, false, and misleading. In truth and in fact, respondent’s prep- 
aration, designated as “Mrs. Bee Femo Caps,” is not a competent or 
effective treatment for delayed menstruation. Said preparation is not 
safe or harmless in that it contains the drugs, ergot, oil of tansy and 
aloin, in quantities sufficient to cause serious and irreparable injury 
to health, if used under the conditions prescribed in said advertisements 
or under such conditions as are customary or usual. : 

The use of said preparation may result in gastro-intestinal disturb- 
ances, catharsis, nausea, and vomiting, with pelvic congestion, con- 
gestion of the uterus, leading to excessive uterine hemorrhage, and in 
those cases where said preparation is used by pregnant women, such use 
may result in uterine infection with extension to other pelvic and 
abdominal structures and even to the blood stream, causing the con- 
dition known as septicemia, or blood poisoning. 

The use of said preparation may also produce a severe circulatory 
condition by the congestion of the blood vessels, contraction of the 
involuntary muscles, often with poisonous effect upon the human 
system, and tending to cause abortion in some instances, and may 
result in severe toxic conditions such as hemorrhagic diarrhea, and 
in some instances may produce a gangrenous condition of the lower 
limbs, resulting in possible loss of limbs or other serious and irreparable 
injury to health. 

Par. 6. In addition to the representations hereinabove set forth, the 
respondent has also engaged in the dissemination of false advertise- 
ments in the manner above set forth in that said advertisements so 
disseminated fail to reveal facts material in the light of such repre- 
sentations and fail to reveal that the use of said preparation under 
the conditions prescribed in said advertisements or under such condi- 
tions as are customary or usual may result in serious injury to health. 

Par. 7. The use by the respondent of the aforesaid false, misleading 
and deceptive statements and representations with respect to its said 
preparation disseminated as aforesaid has had the capacity and 
tendency to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said statements, 
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representations and advertisements were true and that the preparation 
designated as “Mrs. Bee Femo Caps” is a safe, harmless, competent and 
effective treatment for delayed menstruation and to induce purchase 
by the public of the respondent’s said preparation because of such 
erroneous and mistaken belief engendered as above set forth. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Rerort, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 10, 1940, issued, and on 
October 11, 1940, served its complaint in this proceeding upon re- 
spondent Sherry’s Cut Rate Drug Co., Inc., a corporation, charging 
it with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. After the issuance 
and service of said complaint and filing of respondent’s answer, 
the Commission by order entered herein, granted respondent’s motion 
for permission to withdraw said answer and to substitute therefor 
an answer admitting all the material allegations of fact set forth 
in said complaint, and waiving all intervening procedure and further 
hearing as to said facts, which substitute answer was duly filed in 
the office of the Commission. Thereafter this proceeding regularly 
came on for final hearing before the Commission on said complaint 
and substitute answer, and the Commission having duly considered 
the matter, and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Sherry’s Cut Rate Drug Co., Inc., is a 
corporation organized and existing under and by virtue of the laws 
of the State of West Virginia, with its principal office and place of 
business located at 406 Federal Street, in the city of Bluefield, State 
of West Virginia. 

Par. 2. Respondent for some time past has been engaged in the 
sale and distribution of a drug preparation designated as “Mrs. Bee 
Femo Caps.” 

Respondent caused its said preparation, when sold, to be trans- 
ported from its places of business in the State of West Virginia 
to purchasers thereof located in the various other States of the 
United States. Respondent maintains, and at all times mentioned 
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herein has maintained, a course of trade in said preparation in com- 
merce between and among the various States of the United States. 
Par. 8. In the course and conduct of its aforesaid business, the 
respondent has disseminated, and has caused the dissemination of, 
false advertisements concerning its said preparation by United States 
mails, and by various other means in commerce, as commerce is 
eeancda in the Federal Trade Commission Act, and respondent has 
also disseminated, and has caused the dissemination of, false adver- 
tisements concerning its said preparation by various means for the 
purpose of inducing and which are likely to induce, directly or indi- 
rectly, the purchase of its said preparation in commerce, as commerce 
is defined in the Federal Trade Commission Act. Among and typi- 
cal of the false, misleading and deceptive statements and representa- 
tions contained in said false advertisements disseminated and caused 
to be disseminated as hereinabove set forth, by the United States 
mails, by advertisements in newspapers and other advertising litera- 


ture, is the following: 
MODERN WOMEN 


Harmless Prescription. Don’t be discouraged. Don’t be alarmed over de- 
layed, unnatural suppressed periods. 

A New Discovery, Mrs. Bee Femo Caps., the fast acting, safe aid to women. 
Acts without discomfort or inconvenience. Ask today for Mrs. Bee Femo Caps. 


SHERRY’S CUT RATE DRUG COMPANY, INC., 
406 Federal Street, 
Bluefield, West Virginia. 

Par. 4. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto not specifically set 
out herein, the respondent has represented directly and by implica- 
tion that its preparation, designated as “Mrs. Bee Femo Caps,” con- 
stitutes a safe, competent and effective treatment for delayed 
menstruation; that there is no risk in its use, and that it does not 
cause the user discomfort or inconvenience, and that it is harmless 
and effective in obstinate, unnatural, and suppressed cases of delayed 
menstruation. 

Par. 5. The aforesaid statements and representations used and dis- 
seminated by the respondent as hereinabove set forth, are grossly 
exaggerated, false and misleading. In truth and in fact, respondent’s 
preparation, designated as “Mrs. Bee Femo Caps,” is not a competent 
or effective treatment for delayed menstruation. Said preparation is 
not safe or harmless in that it contains the drugs, ergot, oil of tansy 
-and aloin, in quantities sufficient to cause serious and irreparable in- 
jury to health, if used under the conditions prescribed in said adver- 
tisements or under such conditions as are customary or usual. 
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The use of said preparation may result in gastro-intestinal disturb- 
ances, catharsis, nausea, and vomiting, with pelvic congestion, con- 
gestion of the uterus, leading to excessive uterine hemorrhage, and in 
those cases where said preparation is used by pregnant women, such 
use may result in uterine infection with extension to other pelvic and 
abdoniinal structures and even to the blood stream, causing the con- 
dition known as septicemia, or blood poisoning. 

The use of said preparation may also produce a severe circulatory 
condition by the congestion of the blood vessels, and contraction of 
the involuntary muscles, often with poisonous effect upon the human 
system, and tending to cause abortion in some instances, and may result 
in severe toxic conditions such as hemorrhagic diarrhea, and in some 
instances may produce a gangrenous condition of the lower limbs, 
resulting in possible loss of limbs or other serious and irreparable 
injury to health. 

Par. 6. In addition to the representations hereinbefore set forth, 
the respondent has also engaged in the dissemination of false advertise- 
ments in the manner above set forth, in that said advertisements so 
disseminated fail to reveal facts material in the light of such repre- 
sentations and fail to reveal that the use of said preparation under the 
conditions prescribed in said advertisements or under such conditions 
as are customary or usual may result in serious injury to health. 

Par. 7. The use by the respondent of the aforesaid false, misleading 
and deceptive statements and representations with respect to its said 
preparation, disseminated as aforesaid, has had the capacity and tend- 
ency to mislead and deceive a substantial portioh of the purchasing 
public into the erroneous and mistaken belief that said statements, 
representations and advertisements were true and that the preparation 
designated as “Mrs. Bee Femo Caps” is a safe, harmless, competent, 
and effective treatment for delayed menstruation, and to induce pur- 
chase by the public of the respondent’s said preparation because of such 
erroneous and mistaken belief engendered as above set forth. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
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respondent, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint, and states that it waives all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Sherry’s Cut Rate Drug Com- 
pany, Inc., a corporation, its officers, representatives, agents, and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale or distribution of its medicinal 
preparation known as “Mrs. Bee Femo Caps,” or any other prepara- 
tion of substantially similar composition or possessing substantially 
similar properties, whether sold under the same name or under any 
other name, do forthwith cease and desist from directly or indirectly : 

1. Disseminating, or causing to be disseminated, any advertisement 
(a) by means of the United States mails, or (6) by any means in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
which advertisement represents directly or through inference, that said 
preparation constitutes a competent or effective treatment for de- 
layed, unnatural or suppressed menstruation ; that said preparation is 
safe or harmless; or which advertisement fails to reveal that the use 
of said preparation may cause gastro-intestinal disturbances and 
excessive congestion and hemorrhage of the pelvic organs, and in the 
case of pregnancy may cause uterine infection and blood poisoning. 

2. Disseminating, or causing to be disseminated, any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as commerce is defined 
in the Federal Trade Commission Act, of said preparation, which 
advertisement contains any of the representations prohibited in Para- 
graph 1 hereof, or which fails to reveal that the use of said preparation 
may cause gastro-intestinal disturbances and excessive congestion and 
hemorrhage of the pelvic organs, and in the case of pregnancy may 
cause uterine infection and blood poisoning. 

It is further ordered, That respondent shall, within 10 days after 
service upon it of this order, file with the Commission an interim report 
in writing stating whether it intends to comply with this order, and 
if so, the manner and form in which it intends to comply; and that 
within 60 days after service upon it of this order, said respondent shall 
file with the Commission a report in writing, setting forth in detail 
the manner and form in which it has complied with this order. 
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In THE MATTER OF 


ASSOCIATED NEWS PHOTOGRAPHIC SERVICE, INC., 
BLACKSTONE STUDIOS, INC., AND LEO FRIED AND 
WILLIAM SHAPIRO 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THD ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3561. Complaint, Aug. 29, 1988—Decision, Apr. 22, 1941 


Where two corporations and two individuals who were general officers thereof, 
together owned said corporations’ capital stock, and directed and controlled 
their policies and practices, engaged in making photographs and photographic 
prints, and in interstate sale and distribution thereof to subjects and pur- 
chasers, in substantial competition with others, including those who do 
not, in respect of their business status or otherwise, make false representa- 
tions; originally securing names of individuals for solicitation through 
arrangements with college and university alumni associations for photo- 
graphing their members, and carrying on usual business only of a photo- 
graphic studio under name of Blackstone Studios, Inc., which continued 
to finish their photographs during all the period here involved— 

Following an extension of their business to include solicitation of trade associa- 
tion business under arrangements by which they acted as “official photog- 
rapher,” and, more particularly, in soliciting business of persons of promi- 
nence in various communities, usually the smaller cities, in which they 
made arrangements with various newspapers in return for a general letter 
of introduction designating them as “official photographers” or “repre- 
sentatives” of said papers, incident to the undertaking of which they 
organized, for use in all solicitation of and contacts with members of 
public, Associated News Photographic Service, Inc., as second of two 
corporations first referred to— 

Made use, as aforesaid, of word “News” as included in said corporate and trade 
name (1) through aforesaid newspapers’ letters, identifying “Associated 
News Photographic Service, Inc.,” as particular paper’s “official photog- 
rapher” engaged in obtaining photographs for paper’s files or use, and 
bespeaking any courtesies prospect might extend with no obligation on his 
part, and (2) through telephone contacts by their “bookers” or representa- 
tives, each of whom they supplied with letter of introduction stating that- 
said individual was “authorized to take photographs for the files of the 
Associated News to be serviced to the leading trade and financial publica- 
tions and to the press,” and who advised prospect that the Associated News 
or the Associated News Photographie Service, Inc., desired his photograph 
in connection with some coming event or for its files for newspaper or 
other publicity service, and thereafter following such contacts at which 
the absence of any obligation was emphasized, and following return of 
proofs, and ostensibly to secure subject’s choice for press release, sought 
and frequently secured orders of prospect; 
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Facts being that said corporations and individuals ordinarily had no knowledge 
at the time photographs of subjects were made as to whether or not such 
pictures would be printed in newspapers or other publicity media, they were 
not engaged in the business of procuring pictures for use of newspapers 
in spot news, they did not operate aS a photographic department of any 
newspaper or news agency, such as Associated Press News Photographic 
Service, engaged in furnishing to the press current news pictures; the major 
portion of their sales of “glossy” prints suitable for reproduction in news- 
papers was to the individuals concerned or to publicity mediums other 
than newspapers, and less than 3 percent of their gross income was from 
sale of said glossy prints to newspapers; and notwithstanding occasional 
sale or furnishing by them of prints to newspapers, their real business was 
sale of finished pictures to persons photographed ; 

With effect, through false and deceptive representations, implications and use 
of names, of misleading and deceiving members of the public and unfairly 
diverting trade from competitors, and with capacity and tendency, further, 
through use of said name, to mislead and deceive persons solicited into 
believing that their pictures were desired for newspaper use, and that 
business in question was that of news or press photographers, and to 
conceal their real purpose: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors, and constituted unfair methods of competition in 
commerce and unfair and deceptive acts and practices therein. 


Before Mr. Edward EF. Reardon, trial examiner. 


Mr. John M. Russell for the Commission. 
Mr. Boris Marcus, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Associated News 
Photographic Service, Inc., a corporation, Blackstone Studios, Inc., a 
corporation, Leo Fried and William Shapiro, individuals, hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacrarH 1. Respondents Associated News Photographic Service, 
Inc., and Blackstone Studios, Inc., are corporations organized, exist- 
ing and doing business under and by virtue of the laws of the State 
of New York, with their principal places of business located at 20 
West Fifty-seventh Street, in the city of New York in said State. 

Leo Fried is president and William Shapiro vice president of both 
of said corporations respectively. 
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The individual respondents, acting together and in cooperation with 
each other, have dominant control of the advertising policies and 
business activities of said corporate respondents. 

Par. 2. Respondents now are, and have been for over two years 
last past, engaged in the business of taking photographs of persons, 
and in the sale and distribution of said photographs. Respondents 
cause said photographs, when sold, to be transported from the place 
of business of Blackstone Studios, Inc., in the State of New York, to 
purchasers thereof located in States of the United States other than 
the State of New York and the District of Columbia. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said photographs sold and distributed 
by them in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, respondents 
are in active and substantial competition with other corporations and 
individuals, and with partnerships and firms likewise engaged in the 
sale and distribution of photographs in commerce between and among 
the various States of the United States and in the District of 
Columbia. Among such competitors there are many who do not make 
any misrepresentations or false statements concerning the nature and 
character of their business. 

Par. 4. Associated Press, Inc., is a corporation organized and exist- 
‘ing for many years last past under the laws of the State of New York 
as a news gathering association, with its main office located at 383 
Madison Avenue, in the city of New York, with branch offices scat- 
tered throughout the United States. It has a department called 
Associated Press Photographic Service, which cooperates therewith 
throughout the United States by taking pictures of many of the 
persons who are the subject of some of its news items which, with said 
pictures, it furnishes to the newspapers of the country. It is gen- 
erally recognized as a leading news agency in the United States. It 
has a valuable good-will and prestige on account of the interest in, 
and accuracy of, its news and is well and favorably known to the 
reading public. 

Par. 5. Agents of respondents call on prospects, located throughout 
the United States, and by making the statement that they are from 
the Associated Press, and similar statements herein later detailed, 
try to secure, or secure, permission to take their pictures under the 
guise they are taking their photographs for the press or publication 
therein. Thereafter, photographers representing respondents, call on 
said prospects and take their pictures. When the photographs are 


ASSOCIATED NEWS PHOTOGRAPHIC SERVICE, INC. ET AL. 1261 


1258 Complaint 


made, all of the respondents, or their representatives, try to sell them 
to said prospects at exorbitant prices through the use of the false and 
misleading statements hereinafter mentioned. 

Par. 6. In the course and conduct of said business, and for the pur- 
pose of securing permission to take said photographs, and inducing 
the purchase of them by members of the purchasing public, respond- 
ents, directly, by the use of respondent Associated News Photographic 
Service, Inc’s., name, and through their salesmen, solicitors, and 
agents, have made, and make, many representations concerning the 
character and nature of their business to customers, or prospective 
customers, located throughout the United States. Respondents cause 
their agents to display “press cards” to propects and to represent 
that they are connected with the Associated Press or the New York 
Times; that one or both of said respondent corporations is directly 
or indirectly connected with the leading newspapers of the United 
States; that they represent practically all the New York City news- 
papers, and have a following throughout the country; that prospect’s 
picture is wanted by the New York Times and other prominent 
newspapers; that they are taking pictures of prominent men for use 
in trade publications, newspapers, and other publications; that they 
are obtaining said photographs for the files of Associated News, 
which furnishes news to the leading trade and financial publications 
and to the press; and that Associated News is likely to get calls for 
their picture. 

Par. 7. The said statements and representations, and similar state- 
ments and representations made by respondents, are deceptive, false, 
misleading, and untrue. In truth and in fact, the “press cards” re- 
spondents’ agents display are simulated and merely used to impress 
and deceive prospects; said representatives or agents are not from 
the Associated Press, or the New York Times. Neither respondents 
nor their agents have any connection, direct or indirect, with any 
newspaper or publication. They do not want prospects’ photographs 
for any of respondents’ files, or to be serviced to the leading trade 
and financial publications or to the press, but merely in order to 
sell them to prospects at exorbitant prices. Associated News Photo- 
graphic Service, Inc., gets practically no calls for any of said 
photographs. 

Par. 8. Each and all of the false and misleading statements and 
representations made by respondents as to the nature and character 
of their business as aforesaid were, and are, calculated to have, have 
had, and now have a tendency and capacity to, and do, mislead and 
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deceive a substantial portion of the purchasing public into the er- 
roneous belief that all of said representations are true, and into the 
belief that respondents’ agents represent the Associated Press, Inc. 
As a direct result of this erroneous and mistaken belief, a number 
of the consuming public have purchased a substantial volume of 
respondents’ product with the effect that trade has been diverted 
_unfairly to respondents from competitors likewise engaged in the 
business of taking, selling, and distributing photographs, who truth- 
fully advertise the nature and character of their business. As a con- 
sequence, thereof, injury has been done, and is being done, by respond- 
ents to competition among and between the various States of the 
United States and in the District of Columbia. 

Par. 9. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpineés as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 29, 1938, issued and sub- 
sequently served its complaint in this proceeding upon respondents 
Associated News Photographic Service, Inc., a corporation, Black- 
stone Studios, Inc., a corporation, Leo Fried and William Shapiro, 
individuals, charging them with the use of unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations 
of the complaint were introduced by counsel for the Commission 
and in opposition to the allegations of the complaint by counsel for 
respondents before examiners of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter the 
proceeding regularly came on for final hearing before the Commis- 
sion on said complaint, the answer thereto, testimony and other evi- 
dence, report of the trial examiner and exceptions thereto, briefs in 
support of the complaint and in opposition thereto, and the oral 
arguments of counsel; and the Commission having duly considered 
‘the matter, and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and make this its 
findings as to the facts and-its conclusion drawn therefrom. 
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FINDINGS AS TO THE FACTS 


- Paracrapy 1. Respondents Associated News Photographic Service, 
Inc., and Blackstone Studios, Inc., are corporations organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of New York, with their principal place of business located at 20 
West Fifty-seventh Street, New York, N. Y. Respondent Leo Fried 
is president of Associated News Photographic Service, Inc., and of 
Blackstone Studios, Inc., and owns one-half of the capital stock of 
each corporation. Respondent William Shapiro is vice president 
and treasurer of Associated News Photographic Service, Inc., and of 
Blackstone Studios, Inc., and owns one-half of the capital stock of 
each corporation. The individual respondents William Shapiro and 
Leo Fried, through their ownership of the capital stock of the corpo- 
rate respondents, dominate, direct, and control the policies and prac- 
tices of Associated News Photographic Service, Inc., and Blackstone 
Studios, Inc. 

Par. 2. Respondents are engaged in making and selling photo- 
graphs and photographic prints. They or their representatives or 
agents make photographs in Massachusetts, Connecticut, New York, 
Pennsylvania, Maryland, and other States, and negatives of such pic- 
tures are delivered to respondents’ place of business at 20 West 
Fifty-seventh Street, New York, N. Y., where they are developed 
and prints or finished pictures are made; thereafter prints or fin- 
ished pictures made from many of such negatives are shipped from 
said place of business in New York to purchasers located in the sev- 
eral States of the United States and in the District of Columbia. 
Respondents have maintained a constant course of trade and com- 
merce in said prints and pictures sold and distributed between and 
among the various States of the United States and in the District: 
of Columbia. 

Par. 3. Many methods are used by respondents in securing the 
names of individuals whom they subsequently solicit to pose for 
photographs and, if successful, whom they seek to sell finished prints 
of such pictures. Among the principal methods used are the 
following: 

Respondents make arrangements with college and _ university 
alumni associations to photograph members of such associations. 
Pursuant to such arrangements a list of members of the alumni 
association is furnished to respondents; the association supplies re- 
spondents with a general letter of introduction to its members advis- 
ing of the arrangement made and that no obligation is incurred by 
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either the association or the member who poses for a picture; and a 
picture of each alumnus photographed by respondents is supplied to 
the alumni association without cost to it. 

Respondents make arrangements with trade associations to act as 
“official photographer” for the association at conventions, and fre- 
quently agree to furnish prints of such of the pictures as may be 
desired to the association for its own uses. 

Respondents make arrangements with various newspapers, gen- 
erally those located in smaller cities, to photograph persons of promi- 
nence in communities in which such papers circulate, and in return 
for a general letter of introduction designating respondents as 
“official photographers” or as “representatives” of such newspapers 
they agree to furnish at least one print of each such photograph 
without any charge therefor to the newspaper for its use or files. 
An example of such letter of introduction is as follows: 

The Associated News Photographic Service, Ine., is the official photographer 
for The Record Herald. The Associated News is engaged in obtaining photo- 
graphs for our files or use. Courtesies will be appreciated, and there will be 
no obligation on your part. 

Respondent William Shapiro stated in substance that the purpose 
of such arrangements is to sell pictures to the person photographed. 
His testimony is: 

We sent down and explained the type of business we do, photograph people, 
and we have a big file at that time and we are willing to photograph people 
for our own file on the chance of people, when they see the proofs, wanting 
them. When they see the proofs if they want to buy any pictures they are 
welcome. 

In addition to the several methods stated, respondents photograph 
or seek ta photograph many individuals of more or less prominence 
whose names are secured in other ways. These persons are first 
contacted by telephone by a representative or agent of respondents 
called a “booker” who advises such person that the “Associated News” 
or the “Associated News Photographic Service, Inc.,” desires such 
person’s photograph in connection with some coming event with 
which the person solicited may be connected, or that the photograph 
is desired for the files of the “Associated News” or the “Associated 
News Photographic Service, Inc.,” for service to newspapers or other 
publicity mediums. In these contacts respondents emphasize that 
no obligation is incurred by the prospective subject. In those in- 
stances where the person solicited consents to pose, photographers 
employed by respondents call at a time appointed and photograph 
the subject. In connection with theses transactions the photog- 
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raphers carry, and frequently exhibit to prospective subjects, a gen- 
eral letter of introduction from respondent Associated News 
Photographic Service, Inc., the usual text of which is: 

Phis< wilt “imtroduce *Mir) 4c lzce lee el te who is authorized to take 


photographs for the files of the Associated News to be serviced to the leading 
trade and financial publications and to the press. 


ANY MCOULLESY, SHOWIN gD, ao 22s Si eee ee will be greatly appreciated. 


Some days subsequent to the taking of photographs proofs thereof 
are delivered to the subject, either personally by salesmen employed 
by respondent or by other means such as mail or messenger. If de- 
livered by one of respondents’ employees, such employees directly or 
indirectly suggests that respondents would like to sell finished copies 
of one or more of the pictures to the subject. When the subject 
is interested in purchasing pictures, a discussion of prices and terms 
follow, and sales are thus frequently consummated. In the event the 
proofs were delivered by mail or messenger they may be accom- 
panied by a letter from Associated News Photographic Service, Inc., 
the usual text of which is: 

We are returning herewith the complete set of photographic proofs from 
the negatives we recently took of you. Will you be good enough to make your 
selection for press release and return same to us. You may keep the balance 
of the proofs with our compliments in return for the courtesy extended to us. 
We wish to advise you that your negatives are carefully preserved in our files. 
Should you desire to obtain some finished portraits from them we shall be 
glad to meet your requirements. 

Within a reasonable time thereafter a representative of respond- 
ents may call upon the subject, ostensibly to secure the proof selected 
by the subject for “press release” and at that time such representative 
engages in the sales procedure hereinabove outlined in an effort, 
which is frequently successful, to induce the subject to purchase 
prints of one or more of the photographs made. 

Par. 4. The business of respondents was first carried on under the 
name of Blackstone Studios, Inc., and during this time, except for the 
usual business of a photographic studio, it was limited to arrange- 
ments with college or university alumni associations and was carried 
out in the manner stated in paragraph 3 hereof. Subsequently 
Associated News Photographic Service, Inc., was incorporated and 
the business of respondents was extended to include other methods, 
such as those also set out in paragraph 8 hereof. The purpose and 
value of the name of the new corporation was stated by respondent 
William Shapiro to be: 


Because we cannot call up and say we want the picture for the Blackstone 


‘ 
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Studios file we incorporated (d) Associated News Photographic Service. “We 
want your picture for our file.” 

The two corporations operate together; the finishing is done by 
Blackstone Studios, Inc., and all solicitation and contacts with mem- 
bers of the public looking toward securing permission to make 
pictures of individuals and the sale thereof are carried on by or in 
the name of Associated News Photographic Service, Inc. 

Par. 5. Respondents maintain a file of negatives of the pictures 
made, and this file is used in various ways. Sometimes finished pic- 
tures are later sold to subjects who did not purchase at the time the 
pictures were made, and sometimes reorders for such pictures are 
received from such subjects. Prints known as “glossy” prints, which 
are suitable for use for reproduction in newspapers and other 
journals, are also made up from respondents’ files and sold. These 
glossy prints are sometimes sold to the subjects themselves for distri- 
bution to mediums of publicity, or other uses, and sometimes sold to 
advertising agencies, newspapers, trade journals, and others. In 
furnishing glossy prints to newspapers or other publications some- 
times no charge is made, or payment is made by the publication with 
the picture of an acknowledgment of its source. 

Par. 6. With minor exceptions all pictures taken by respondents 
are made without any prior arrangement regarding compensation 
therefor, and respondents rely for their remuneration upon being able 
to sell finished pictures to a reasonable proportion of the subjects 
photographed. Respondents are successful in selling finished pic- 
tures to 25 percent to 30 percent of the subjects photographed, and 
these sales are made at prices which customarily range from $2.50 
to $75 or more per finished print, depending upon the size and finish 
of the print and other considerations. Taking into account only the 
sales of glossy prints made up from negatives kept on file by respond- 
ents, the major portion of such sales is to the individuals concerned 
or to publicity mediums other than newspapers, and a minor portion 
of the sales are to newspapers. Of this minor portion but a small 
part is for use with current news. Less than 3 percent of respondents’ 
gross income is from the sale of such glossy prints to newspapers. 

Par. 7. Respondents represent that pictures are desired for “press 
release” and “for the files of the Associated News to be serviced to 
the leading trade and financial publications and to the press,” whereas 
in truth and in fact, with possible rare exceptions, respondents have 
no knowledge at the time photographs of subjects are made as to 
whether or not such pictures will be printed in newspapers or other 
publicity mediums, and the pictures are not taken by respondents for 
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the purpose of making sales of glossy prints thereto to newspapers 
or other publications. Respondents are not engaged in the business 
of procuring pictures for the use of newspapers in spot news. They 
do not operate as the photographic department or agency of any 
newspaper or news agency engaged in furnishing to the press spot 
or current news or news pictures. From time to time prints of pic- 
tures taken by respondents are furnished or sold to newspapers when 
such papers do not have or cannot readily procure pictures of persons 
whose photographs are desired, provided respondents have such pic- 
tures in their files. These transactions, and the maintenance of 
the file or library hereinbefore mentioned, are, however, only inci- 
dental to the real business of respondents, which is the sale of finished 
pictures to persons photographed. 

Par. 8. The use of the names “Associated News” and “Associated 
News Photographic Service, Inc.,” in seeking permission to photo- 
graph individuals carries with it the implication that the pictures 
are desired for purposes of publication as or with news and that the’ 
pictures are being taken for or on behalf of some news-gathering 
agency for immediate use. The manner of soliciting prospective 
subjects, such as connecting the request with some event in which 
the subject may be interested and falsely stating that the picture is 
desired for publicity purposes in connection with.such event, tends 
to, and does, further the implication carried by the names used, as 
do also the representations concerning purported connections main- 
tained by respondents with specific newspapers, whereas in truth and 
in fact the purpose in taking a picture is to sell copies to the person 
photographed. The false and deceptive implications of the names 
used and the false and deceptive representations and implications 
used in soliciting prospective subjects have the capacity and tendency 
to, and do, mislead and deceive members of the public and unfairly 
divert trade to respondents from competitors engaged in the sale of 
photographs to members of the public. 

Par. 9. The Associated Press, a news-gathering agency coopera- 
tively maintained by many newspapers, has a department of its 
business engaged in securing photographs of news events and persons 
concerned in or connected with news events, copies of which photo- 
graphs are furnished to newspaper members of the Associated Press 
for use in such newspapers, but copies of such pictures are not fur- 
nished or sold to persons who may appear in such pictures. This 
department is known as Associated Press “News Photographic Serv- 
‘ive.” The use by respondents of the corporate name “Associated 
News Photographic Service, Inc.,” has the capacity and tendency to 
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mislead and deceive the members of the public solicited by respond- 
ents into believing that their pictures are actually then and there 
desired for newspaper use and that respondents’ business is that of 
news or press photographers. Further, the use by respondents of 
the names “Associated News” and “Associated News Photographic 
Service, Inc.,” separately or in conjunction with the accompanying 
representations hereinbefore set out, has the capacity and tendency 
to mislead and deceive members of the public as to respondents’ pur- 
pose in soliciting pictures, and to conceal the fact that respondents’ 
real purpose is to sell to them photographs of themselves. 

Par. 10. Respondents in the course and conduct of their business 
have been, and are, in substantial competition in commerce with 
other individuals, partnerships, and corporations engaged in the 
making of photographs and the sale of prints thereof. Among said 
competitors of respondents are many who do not in any manner 
misrepresent their business status or make other false representations 
to procure and induce the sale of their products. 


CONCLUSION 


The aforesaid acts and practices of the respondents are to the 
prejudice and injury of the public and of respondents’ competitors 
and constitute unfair methods of competition in commerce and un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony, and other evidence in support of the allegations of 
said complaint and in opposition thereto taken before examiners of 
the Commission theretofore duly designated by it, report of the 
trial examiner and exceptions thereto, briefs in support of the com- 
plaint and in opposition thereto, and oral arguments of counsel; 
and the Commission having made its findings as to the facts and 
its conclusion that said respondents have violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That respondents Associated News Photographic 
Service, Inc., a corporation, Blackstone Studios, Inc., a corporation, 
Leo Fried and William Shapiro, individuals, either jointly or sev- 
erally, and their representatives, agents, and employees, directly or 
through any corporate or other device, or by implication, in con- 
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nection with the solicitation of permission to make photographs or 
the offering for sale, sale, or distribution of photographs and photo- 
graphic prints in commerce as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Using the word “News,” or any other word or term of similar 
import or meaning, in the corporate name of respondent Associated 
News Photographic Service, Inc., or as a part of any other trade or 
corporate name, to designate or describe a business which is prin- 
cipally that of elling photographic prints to persons photographed. 

2. Representing or implying in any manner to any prospective 
customer that respondents, or any of them, are news or press photog- 
raphers, or that any photograph solicited is for press or publicity 
purposes, unless such photograph is actually for immediate news 
or press use. 

It is further ordered, That respondents shall, within 60 days after 
the service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In toe MATTER OF 


UNIVERSAL INDUSTRIES, INC., ABRAHAM LEONARD 
KOOLISH, MRS. IDA B. KOOLISH AND GEORGE WILLIAM 
EHRLICH, INDIVIDUALLY AND AS OFFICERS AND 
DIRECTORS OF UNIVERSAL INDUSTRIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3882. Complaint, Aug. 30, 1939—Decision, Apr. 24, 1941 


Where a corporation and two individuals who were officers and directors 
thereof and controlled and directed its policies, acts and practices and who 
had been theretofore engaged in carrying on through the guise, successively, 
of two other corporate instrumentalities, such acts and practices as herein- 
below set forth; engaged in interstate sale and distribution to retailers 
and other purchasers of a sales stimulator plan and device, including 
trade cards, circulars, and other advertising material, and also tableware 
and other products used as premium merchandise in connection therewith ; 

In advertising in newspapers, periodicals, circulars, letters and bulletins to 
procure salesmen and distributors to solicit orders for said plan, under 
which cards given by merchant to his customers, when stamped with 
purchases aggregating $5 or other specified sum, and payment of 49 cents 
additional, entitled customer to a 5-piece set of silverware— 

(a) Represented, directly or by implication, that the corporation in question 

was organized in 1909, had been engaged in the sale of sales stimulator 

plans for 29 years, had strong financial ratings in all commercial agen- 
cies, including Dun & Bradstreet, and that its assets amounted to $200,- 

000; facts being said representations were false: the corporation was_ 

organized in 19389 and had been engaged in the sale of said plan only since 

then, it did not have financial ratings in any commercial agencies, and 
its assets were substantially less than aforesaid sum; 

Represented, as aforesaid, that, in the sale of such sales plan and mer- 

chandise, their salesmen and distributors earned $20 a day, $400 a month, 

or various other sums approximating thereto, in the ordinary course of 
their business under normal conditions; facts being they earned substan- 
tially less than such amounts; 

(c) Represented that they gave absolutely free to their salesmen and dis- 
tributors a camera of the retail value of $5; when in fact a camera was 
not given free, but salesmen were required to procure a sale of said plan 
and merchandise and to send in a picture of a retail merchant displaying 
advertising literature relative thereto in order to secure it, and its 
value was substantially less than the sum represented: 

(d) Represented that merchants purchasing said sales plan and participating 
therein received from their customers $5 worth of business at a cost of 
1 cent only in that sets of silverware, for which customer paid 49 cents, 
cost merchant 50 cents; facts being merchants were charged $4.95 for 
plan in question, which included cards, literature and two display sets 
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of tableware, and no refund of said amount was made until merchants 
had bought eight dozen sets of said tableware, and from the refund, if 
and when made, there was deducted resale value of said two display sets; 
and 

{e) Represented that said premium merchandise which they designated as 
“Princess Pat” silverware, had an ordinary retail value of $2 a set; when 
its ordinary retail value was in fact substantially less; 

With effect of causing members of the purchasing public and prospective sales- 
men and distributors to believe mistakenly that said misrepresentations 
were true and thereby of inducing them to purchase said sales stimulator 
plan: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 

Before Mr. Miles J. Furnas, trial examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 


Nash & Donnelly, of Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Universal Indus- 
tries, Inc., a corporation, and Abraham Leonard Koolish, Mrs. Ida 
B. Koolish, and George William Ehrlich, individually and as officers 
and directors of Universal Industries, Inc., hereinafter referred to 
as respondents, have violated the provisions of the said act and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrapH 1. Universal Industries, Inc.,:is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
Illinois, with its principal place of business located at 6227 Broad- 
way, in the city of Chicago, State of [llinois. Respondent, Abraham 
Leonard Koolish, Mrs. Ida B. Koolish, and George William Ehrlich, 
are officers and directors of the corporate respondent, Universal 
Industries, Inc., and formulate, control, and direct the policies, acts, 
and practices of said corporate respondent. 

The respondents have all acted in concert and in cooperation and 
conjunction with each other in performing the acts and practices 
hereinafter alleged. 

Par. 2. Respondents are now, and during the year last past have 
been, engaged in the sale and distribution of a sales stimulator plan 
and device, including among other things, trade cards, circulars, and 
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other advertising material, and in the sale and distribution of table- 
ware and other products which are used as premium merchandise in 
connection with the operation of said sales stimulator plan. In the 
course and conduct of their business respondents sell their said sales 
plan and merchandise to retail dealers and other purchasers and 
during the year last past have caused said sales plan and merchandise, 
when sold, to be transported from their place of business in the State 
of Illinois to purchasers thereof located in various other States of 
the United States and in the District of Columbia. At all times 
mentioned herein respondents have maintained a course of trade in 
said sales plan and merchandise in commerce among and between 
the various States of the United States and in the District of 
Columbia. 

Par. 8. Said sales stimulator plan, which is sold and distributed 
by respondents as aforesaid, includes, among other things, a number 
of sales cards which are placed by respondents in the hands of retail 
dealers and in turn by such dealers in the hands of customers and 
prospective customers. Said cards have printed around their edge a 
series of figures such as “5,” “10,” “25,” ete., and as merchandise is 
purchased by the holder of such card the retail dealer punches in said 
card the figure representing the purchase price of the merchandise. 
The figures on said card aggregate the amount of $5 or other sums 
‘and when the dealer’s customer has purchased merchandise in said 
amount such customer is entitled, upon paying an additional 49 cents 
to receive a 5-piece set of respondents’ silverware. 

Par. 4. In the course and conduct of their aforesaid business, and 
for the purpose of procuring the services of salesmen and distributors 
to solicit purchase orders for said sales stimulator plan and mer- 
chandise, and in furtherance of the sale thereof, respondents have 
caused various statements and representations relative to the earnings 
of their salesmen and distributors and relative to said sales plan 
and merchandise to be inserted in advertisements in newspapers, 
periodicals, and other publications, having a circulation among and 
between various States of the United States and in the District of 
Columbia, and in circulars, letters, and bulletins distributed to mem- 
bers of the public situated in various States of the United States 
and in the District of Columbia. Among and typical of said state- 
ments and representations are the following: 

Established 1909. 


Working for us, you will represent a reliable, old line company with a 
record of 29 years successful operation. 
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For 29 years Universal Industries has built and increased retail merchants’ 
business by means of sales stimulator plans. 

29 years continual progress makes Universal Taecdes: the leading organiza- 
tion in the sales stimulator field. 

Universal Industries carries a strong financial rating in all commercial 
agencies. For verification, consult Dun & Bradstreet, or your local banker. 
All this has been possible only because Universal has liberally paid loyal man- 
power good earnings. 

References Dun & Bradstreet, Chicago Chamber of Commerce, any bank or 
trust company anywhere. This company backed by $200,000.00 in assets, and 
29 years of business experience. 

This proposition can be worth at least $400.00 extra money to you in the 
next 30 days. 

Would you be interested in a permanent, steady, dignified, profitable position 
with an old, well-rated and successful business? Does $20 or more a day right 
now interest you? 

Do you know that it is possible for the literature in your hands this very 
minute to enable you to put up to $20 in your pocket before nightfall. 

Here’s what I have in mind: A short time ago, we announced the Silverware 
Sales Building Plan for Retail Merchants and it is going over like a house on 
fire. Sales are rolling in from all parts of the country. Every mail brings a 
deluge of orders. Salesmen are cleaning up. 

There is money in furnishing Sales Building Campaigns to Merchants—Real 
money and you can get your share of it if you follow my advice. Mr. Iskoe 
made $264 the first ten days, as this is written, of last month. Mr. Roberson 
made $1386 in four days time not long ago and Mr. Stickles earned money at 
the rate of $85 a week the first seven days he worked, handling one of our 
trade-stimulator plans. 

Hach time the customer has spent $5.00 with the merchant, she gets one of 
these sets for only 49¢. The sets cost the merchant in turn 50¢ each so he has 
obtained $5.00 worth of business for a total cost to him of only 1¢. But that 
isn’t all, the chances are once a customer has 1 set she will want 5 more, so 
she’ll have a complete service for 6. And in that case she will have to pur- 
chase $30.00 worth of goods or services and it will cost the merchant only 6¢. 

Beautiful Princess Pat Silverware Set * * * $2.00 value only 49¢. 


In order to further induce members of the public to solicit purchase 
orders for said sales plan and merchandise, respondents cause circu- 
lars and other printed matter to be disseminated as aforesaid con- 
taining representations that respondents give to their salesmen and 
distributors a “$5.00 Candid Camera absolutely F rex.” 

Par. 5. Through the use of the aforesaid statements and represen- 
tations and others of similar import or meaning not herein set out, 
the respondents have represented directly or by implication that the 
said corporate respondent, Universal Industries, Inc., was organized 
in the year 1909, and has been engaged in the sale of sales stimulator 
plans for 29 years, that said corporate respondent has strong finan- 
cial ratings in all commercial agencies, including Dun & Bradstreet, 
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and that its assets amount to $200,000, that respondents’ salesmen 
and distributors earn, in the sale of respondents’ said sales plan and 
merchandise, $20 a day, $400 a month or various other sums approxi- 
mately equal thereto in the ordinary course of their business under 
normal conditions and circumstances. Respondents further repre- 
sent, as aforesaid, that merchants purchasing and participating in 
said sales plan receive from their customers $5 worth of business at a 
cost to the merchants of only 1 cent and that the aforesaid premium 
merchandise designated by respondents as “Princess Pat Silverware” 
has an ordinary retail value of $2 a set. Respondents further repre- 
sent that the aforesaid camera is given by respondents to their sales- 
men and distributors absolutely free and that said camera has an 
ordinary retail value of $5. 

Par. 6. The aforesaid statements and representations by respond- 
ents are false and misleading. In truth and in fact the said corporate 
respondent, Universal Industries, Inc., was not organized in the year 
1909 and has not been engaged in the sale of sales stimulator plans 
for 29 years. Said corporate respondent was organized in the year 
1939 and has been engaged in the sale of said sales plans only since 
said date of its organization. 

At the times the ‘aforesaid advertisements were disseminated by 
respondents, the said corporate respondent did not have strong fi- 
nancial ratings or any financial ratings in any commercial agencies. 
The assets of said corporate respondent do not amount to $200,000, 
but are substantially less than such amount. The salesmen and dis- 
tributors of respondents do not earn in the sales of respondents’ said 
sales plan and merchandise $20 a day or $400 a month or any other 
sums approximately equal thereto in the ordinary course of their 
business under normal conditions and circumstances. In fact said 
salesmen and distributors earn substantially less than such amounts. 
The merchants purchasing and participating in said sales plan do 
not receive from their customers, pursuant to such plan, $5 worth 
of business at a cost to the merchants of only 1 cent. The merchants 
purchase said tableware from the respondents at 50 cents a set and 
resell same to their customers at 49 cents a set when the customers 
have purchased from the merchants $5 worth of other merchandise. 
Tn addition to this loss of 1 cent on each set of premium merchandise, 
the merchants pay the respondents $4.95 for the sales plan, which 
includes the cards, lterature and two display sets of tableware. 
Respondents do not refund any of such $4.95 to the merchants until 
the merchants have purchased from respondents 8 dozen sets of said 
tableware and respondents deduct from such refund, if and when 
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made, the resale value of the two display sets of tableware furnished 
to the merchants. 

The aforesaid tableware designated “Princess Pat Silverware” does 
not have an ordinary retail value of $2 a set but has an ordinary 
‘retail value of substantially less than such amount. Respondents do 
not give said camera “absolutely free” to their salesmen and distrib- 
utors. Respondents require their salesmen and distributors to per- 
form certain services in connection with obtaining said camera con- 
sisting of procuring a sale of said sales plan and merchandise and 
sending respondents a picture of a retail merchant displaying the 
advertising literature relative to such plan. In fact the said camera 
does not have an ordinary retail value of $5 but has an ordinary retail 
value of substantially less than such amount. 

Par. 7. The use by the respondents of the aforesaid false and mis- 
leading statements and representations has the capacity and tendency 
to, and does, cause members of the purchasing public and prospective 
salesmen and distributors to have the erroneous and mistaken belief 
that the aforesaid false and misleading statements and representations 
are true, and causes members of the purchasing public to purchase 
respondents’ said sales plan and merchandise and causes prospective 
agents and distributors to undertake the sale of, and to sell, said 
sales plan and merchandise because of said erroneous and mistaken 
belief. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Finpines As To tHE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 30, A. D., 1939, issued and 
subsequently served its complaint in this proceeding upon the respond- 
ents, Universal Industries, Inc., a corporation, and Abraham Leonard 
Koolish, Mrs. Ida B. Koolish, and George William Ehrlich, individ- 
ually and as officers and directors of Universal Industries, Inc., charg- 
ing them with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of respondents’ answer thereto, testi- 
mony and other evidence in support of the allegations of said com- 
plaint were introduced by L. P. Allen, attorney for the Commission, 
and in opposition to the allegations of the complaint by Arthur H. 
Schwab, attorney for the respondents, before Miles J. Furnas, an 
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examiner of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on said complaint, answer 
thereto, testimony and other evidence, report of the trial examiner 
upon the evidence, briefs in support of the complaint and in opposition 
thereto, and the Commission having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraryu 1. The Commission finds that Universal Industries, Inc., 
is a corporation organized and existing under and by virtue of the 
laws of the State of Illinois, with its principal place of business located 
at 2222 Diversey Parkway, in the city of Chicago, State of Ilinois. 
Respondents Abraham Leonard Koolish and George William Ehrlich 
are officers and directors of the corporate respondent, Universal Indus- 
tries, Inc., and formulate, control, and direct the policies, acts, and 
practices of said corporate respondent. Mrs. Ida B. Koolish is an 
officer and director of the corporate respondent, but there is no evidence 
that she has taken any active interest in said business. 

Par. 2. Respondents Universal Industries, Inc., Abraham Leonard 
Koolish and George William Ehrlich are now, and during the year 
last past have been, engaged in the sale and distribution of a sales 
stimulator plan and device, including among other things, trade cards, 
circulars, and other advertising material, and in the sale and distribu- 
tion of tableware and other products which are used as premium 
merchandise in connection with the operation of said sales stimulator 
plan. In the course and conduct of their business, said respondents 
sell their said sales plan and merchandise to retail dealers and other 
purchasers and during the year last past have caused said sales plan 
and merchandise, when sold, to be transported from their place of 
business in the State of Illinois to purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
At all times mentioned herein said respondents have maintained a 
course of trade in said sales plan and merchandise in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 3. Said sales stimulator plan, which is sold and distributed by 
respondents as aforesaid, includes, among other things, a number of 
sales cards which are placed by respondents in the hands of retail 
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dealers and in turn by such dealers in the hands of customers and pros- 
pective customers. Said cards have printed around their edge a series 
of figures such as “5,” “10,” “25,” etc., and as merchandise is pur- 
chased by the holder of such card the retail dealer punches in said 
card the figure representing the purchase price of the merchandise. 
The figures on said card aggregate the amount of $5 or other sums 
and when the dealer’s customer has purchased merchandise in said 
amount such customer is entitled, upon paying an additional 49 cents, 
to receive a 5-piece set of respondents’ silverware. 

Par. 4. In the course and conduct of their aforesaid business, and 
for the purpose of procuring the services of salesmen and distribu- 
tors to solicit purchase orders for said sales stimulator plan and 
merchandise, and in furtherance of the sale thereof, said respondents 
have caused various statements and representations relative to the 
earnings of their salesmen and distributors and relative to said sales 
plan and merchandise to be inserted in advertisements in newspa- 
. pers, periodicals, and other publications having a circulation among 
and between various States of the United States and in the District 
of Columbia, and in circulars, letters, and bulletins distributed to 
members of the public situated in various States of the United 
States and in the District of Columbia. Among and typical of said 
statements and representations are the following: 


Hstablished 1909. 

Working for us, you will represent a reliable, old line company with a record 
of 29 years successful operation. 

For 29 years Universal Industries has built and increased retail merchants’ 
business by means of sales stimulator plans. 

29 years continual progress makes Universal Industries the leading organiza- 
tion in the sales stimulator field. 

Universal Industries carries a strong financial rating in all commercial 
agencies. For verification, consult Dun & Bradstreet, or your local banker. 
All this has been possible only because Universal has liberally paid loyal man- 
power good earnings. 

References Dun & Bradstreet, Chicago Chamber of Commerce, any bank or 
trust company anywhere. This company backed by $200,000.00 in assets, and 
29 years of business experience. 

This proposition can be worth at least $400.00 extra money to you in the 
next 30 days. 

Would you be interested in a permanent, steady, dignified, profitable position 
with an old, well-rated and successful business? Does $20 or more a day 
right now interest you? 

Do you know that it is possible for the literature in your hands this very 
minute to enable you to put up to $20 in your pocket before nightfall. 

Here’s what I have in mind: A short time ago, we announced the Silverware 
Sales Building Plan for Retail Merchants and it is going over like a house 
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on fire. Sales are rolling in from all parts of the country. Every mail brings 
a deluge of orders. Salesmen are cleaning up. 

There is money in furnishing Sales Building Campaigns to Merchants—Real 
money and you can get your share of it if you follow my advice. Mr. Iskoe 
made $264 the first ten days, as this is written, of last month. Mr. Roberson 
made $136 in four days time not long ago and Mr. Stickles earned money at 
the rate of $85 a week the first seven days he worked, handling one of our 
trade-stimulator plans.. 

Each time the customer has spent $5.00 with the merchant, she gets one of 

these sets for only 49¢. The sets cost the merchant in turn 50¢ each so he 
has obtained $5.00 worth of business for a total cost to him of only 1¢. But 
that isn’t all, the chances are once a customer has 1 set she will want 5 more, 
so she’ll have a complete service for 6. And in that case she will have to 
purchase $30.00 worth of goods or services and it will cost the merchant only 
Slisebioeet Princess Pat Silverware Set * * * $2.00 value only 49¢. 
In order to further induce members of the public to solicit purchase 
orders for said sales plan and merchandise, said respondents cause 
circulars and other printed matter to be disseminated as aforesaid 
containing representations that respondents give to their salesmen 
and distributors a “$5 Candid Camera absolutely rrer.” 

Par. 5. Through the use of the aforesaid statements and repre- 
sentations and others of similar import or meaning not herein set 
out, the said respondents have represented directly or by implication 
that the said corporate respondent, Universal Industries, Inc., was 
organized in the year 1909, and has been engaged in the sale of sales 
stimulator plans for 29 years, that said corporate respondent has 
strong financial ratings in all commercial agencies, including Dun & 
Bradstreet, and that its assets amount to $200,000, that respondents’ 
salesmen and distributors earn, in the sale of respondents’ said sales 
plan and merchandise, $20 a day, $400 a month or various other sums 
approximately equal thereto in the ordinary course of their business. 
under normal conditions and circumstances. Said respondents fur- 
ther represent, as aforesaid, that merchants purchasing and partici- 
pating in said sales plan receive from their customers $5 worth of 
business at a cost to the merchants of only 1 cent and that the afore- 
said premium merchandise designated by respondents as “Princess 
Pat Silverware” has an ordinary retail value of $2 a set. Said re- 
spondents further represent that the aforesaid camera is given by 
respondents to their salesmen and distributors absolutely free and 
that said camera has an ordinary retail value of $5. 

Par. 6. The Commission further finds that the aforesaid state- 
ments and representations by the said respondents are false and mis- 
leading. In truth and in fact the said corporate respondent, Uni- 
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versal Industries, Inc., was not organized in the year 1909 and has 
not been engaged in the sale of sales stimulator plans for 29 years. 
Said corporate respondent was organized in the year 1939 and has 
been engaged in the sale of said sales plans only since said date of 
its organization. 

At the times the aforesaid advertisements were disseminated by 
said respondents, the said corporate respondent did not have strong 
financial ratings or any financial ratings in any commercial agencies. 
The assets of said corporate respondent do not amount to $200,000 
but are substantially less than such amount. The salesmen and dis- 
tributors of said respondents do not earn in the sale of respondents’ 
said sales plan and merchandise $20 a day or $400 a month or any 
other sums approximately equal thereto in the ordinary course of 
their business under normal conditions and circumstances. In fact, 
said salesmen and distributors earn substantially less than such 
amounts. The merchants purchasing and participating in said sales: 
plan do not receive from their customers, pursuant to such plan, $5 
worth of business at a cost to the merchants of only 1 cent. The 
merchants purchase said tableware from the respondents at 50 cents 
a set and resell same to their customers at 49 cents a set when the 
customers have purchased from the merchants $5 worth of other 
merchandise. The merchants pay the respondents $4.95 for the sales 
plan, which includes the cards, literature, and two display sets of 
tableware. Respondents do not refund any of such $4.95 to the mer- 
chants until the merchants have purchased from respondents eight 
dozen sets of said tableware and respondents deduct from such re- 
fund, if and when made, the resale value of the two display sets of 
tableware furnished to the merchants. 

The aforesaid tableware designated “Princess Pat Silverware” 
does not have an ordinary retail value of $2 a set but has an ordinary 
retail value of substantially less than such amount. Said respondents 
do not give said camera “absolutely free” to their salesmen and dis- 
tributors. Respondents require their salesmen and distributors to 
perform certain services in connection with obtaining said camera 
consisting of procuring a sale of said sales plan and merchandise 
and sending respondents a picture of a retail merchant displaying 
the advertising literature relative to such plan. In fact, the said 
camera does not have an ordinary retail value of $5 but has an 
ordinary retail value of substantially less than such amount. 

Par. 7. The use by the said respondents of the aforesaid false and 
misleading statements and representations has the capacity and 
_ tendency to, and does, cause members of the purchasing public and 
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prospective salesmen and distributors to have the erroneous and mis: 
taken belief that the aforesaid false and misleading statements and 
representations are true, and causes members of the purchasing pub- 
lic to purchase respondents’ said sales plan and merchandise and 
causes prospective agents and distributors to undertake the sale of, 
and to sell, said sales plan and merchandise because of said erroneous 
and mistaken belief. 

Par. 8. The Commission further finds that the individual re- 
spondents Abraham Leonard Koolish and George William Ehrlich 
have been identified with various other corporations as officers, 
directors, and stockholders, which corporations were engaged in the 
sale and distribution of sales stimulator plans and devices similar 
to that hereinabove described, and which corporations also used the 
trade name Universal Industries in the course and conduct of their 
business. 

The K. & S. Sales Company was a corporation organized in 1915, 
with principal office and place of business originally at 4325 
Ravenswood Avenue, but which was later removed to 6227 Broad- 
way. This corporation was dissolved about January 23, 1939. Dur- 
ing the time that this corporation was in existence, it was engaged 
in the sale and distribution of various types of sales stimulator plans 
and devices, such as push cards and silverware sales stimulator plans 
similar to that involved in the present case. During the time that 
this corporation was in existence, respondent Abraham Leonard 
Koolish, L. L. Lichtenstein, and respondent George William Ehrlich 
were all directors and president, vice president, and secretary, re- 
spectively, of said corporation, and owned 125 shares each of the 
capital stock of said corporation, which comprised the entire capital 
stock issued. In the course and conduct of its business said corpora- 
tion used the trade name Universal Industries. 

On or about January 21, 1939, the Regal Industries, Inc., a cor- 
poration, was organized for the purpose of liquidating the K. & S. 
Sales Company. This corporation had its principal place of business 
at 6227 Broadway, and respondent Abraham Leonard Koolish, re- 
spondent George William Ehrlich, and L. L. Lichtenstein were the 
owners of the entire capital stock issued, amounting to 10 shares, 
which was divided equally. Abraham Leonard Koolish, George Wil- 
lam Ehrlich, and L. L. Lichtenstein were directors and president, 
secretary and treasurer, and vice president, respectively, of said corpo- 
ration. Shortly after the organization of said corporation, L. L. 
Lichtenstein discontinued his connection, and his stock was purchased 
by respondents Abraham Leonard Koolish and George William 
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Ehrlich, with the result that each held 5 shares of the capital stock of 
said corporation. At the same time, Mrs. Ida B. Koolish became 
vice president and director of said corporation. This corporation . 
operated a silverware sales stimulator plan for a short time and 
used the trade name Universal Industries. 

On or about March 18, 1939, the respondent corporation, Uni- 
versal Industries, Inc., was organized, with its principal place of 
business located at 6227 Broadway. The respondents Abraham 
Leonard Koolish and George William Ehrlich are the owners of the 
entire capital stock of said corporation, amounting to 50 shares each. 
Said respondents Abraham Leonard Koolish and George William 
Ehrlich, and Mrs. Ida B. Koolish are directors and president, secre- 
tary and treasurer, and vice president, respectively, of said corpora- 
tion. Said corporate respondent later removed its place of business 
to 2222 Diversey Parkway. 

The Commission further finds that the K. & S. Sales Company, 
Regal Industries, Inc., and Universal Industries, Inc., were closely 
held corporations, owned, dominated, and managed by the individual 
respondents Abraham Leonard Koolish and George William Ehrlich, 
and that the present corporate respondent Universal Industries, Inc., 
is merely a continuation of the business operated by the said indi- 
vidual respondents. The Commission further finds that in the man- 
agement of the corporate respondent and the previous corporations, 
the said individual respondents Abraham Leonard Koolish and George 
William Ehrlich acted with practically the same freedom as though 
no corporation had existed, and that, so far as corporate action was 
concerned, these individual respondents were the actors. 


CONCLUSION 


The aforesaid acts and practices of the corporate respondent Uni- 
versal Industries, Inc., and the individual respondents Abraham 
Leonard Koolish and George William Ehrlich as herein found, are 
all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents, testimony and other evidence taken before Miles J. 
Furnas, an examiner of the Commission theretofore duly designated 
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by it, in support of the allegations of said complaint and in opposi- 
tion thereto, and report of the trial examiner thereon, and briefs 
filed herein, and the Commission having made its findings as to the 
facts and its conclusion that said respondents Universal Industries, 
Inc., a corporation, and Abraham Leonard Koolish and George 
William Ehrlich, individually and as officers and directors of Uni- 
versal Industries, Inc., have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent Universal Industries, Inc., a 
corporation, its officers, representatives, agents, and employees, the 
respondent Abraham Leonard Koolish, an individual, and respond- 
ent George William Ehrlich, an individual, and their respective rep- 
resentatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
and distribution in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, of sales stimulator plans or devices, in- 
cluding trade cards, circulars, and other advertising material, and 
tableware and other products used as premium merchandise in con- 
nection with the operation of any sales stimulator plan, do forthwith 
cease and desist from: 

1. Misrepresenting, in any manner, the financial condition and as- 
sets of respondents’ business or the length of time in which said 
respondents have been engaged in business. 

2. Representing as customary or regular prices or values for any of 
respondents’ products, prices or values which are, in fact, fictitious or 
greatly in excess of the prices at which such products are customarily 
offered for sale and sold in the normal course of business. 

3. Representing any specified sum of money as possible earnings or 
profits of agents, salesmen, representatives, or distributors for any 
stated period of time which is not a true representation of the net earn- 
ings or profits which have been made for such stated period of time 
by a substantial number of respondents’ active agents, salesmen, rep- 
resentatives, or distributors in the ordinary course of business under 
normal conditions and circumstances. 

4. Representing any specified sum of money as earnings or profits 
of any specified agent, salesman, representative, or distributor for 
any stated period of time which has not, in fact, been consistently 
earned, net, by such agent, salesman, representative, or distributor in 
the ordinary course of business and under normal conditions and 
circumstances, 

5. Using the term “free” or any other term of similar import or 
meaning to describe or refer to articles offered as compensation for 
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distributing respondents’ merchandise, unless all of the terms and 
conditions of such offer are clearly and unequivocally stated in equal 
conspicuousnhess and in immediate connection or conjunction with the 
word “free” or other terms of similar import or meaning and there is 
no deception as to the price, quality, character, or any other feature of 
such article as to the services to be performed in connection with 
obtaining such articles. 

6. Misrepresenting the cost of any sales plan or sales stimulator to 
any dealer or merchant by failing to reveal that additional sums of 
money must be paid by such dealer or merchant in the operation of 
such sales plan or the use of such sales stimulator. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with this order. 

It is further ordered, That the complaint be dismissed as to the 
respondent Mrs. Ida B. Koolish. 
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HAMILTON ROSS FACTORIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4040. Complaint, Feb. 26, 1940—Decision, Apr. 24, 1941 


Where a corporation engaged in the interstate sale and distribution to department 
stores and other retaiiers of chinaware, glassware, plated silverware, cutlery, 
and other merchandise, purchased by it from manufacturers or dealers in 
other States— 

(a) Falsely represented, through use of advertising mats and Dufay color plates 
which it supplied to its customers for insertion in newspapers published in 
various cities, and which were thus inserted, that its silverware was “heavily 
plated,” thus implying that it was of a Superior quality and grade; 

Facts being its said product corresponded approximately to Grade A-1 of house- 
hold silverware, the lowest grade to which quality marks are regularly 
applied; and 

(b) Represented and implied, through inclusion of word “factories” in its cor- 
porate and trade name employed on its letterheads, invoices, and other printed 
matter, that it owned, controlled, or operated a factory or factories where its 
products were made, and, through use of phrase “Our Factory” in corre- 
sponding with customers, that it was the manufacturer of products sold and 
distributed by it; 

When, in fact, it did not own, operate or control any such factory, mill or plant 
and was not, at time of complaint or for several years prior thereto, manu- 
facturer of its or other products, such as members of purchasing public 
prefer to deal with directly, as securing them, in their belief, more uniform 
line of goods, superior quality, lower prices, and other advantages; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous and mistaken belief. that said representations were 
true, and of causing it to purchase said products because of such erroneous 
and mistaken belief: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Wr. Miles J. Furnas and Mr. John J. Keenan, trial exam- 
iners. 

Mr. R. P. Bellinger for the Commission. 

Pennish & Rashbaum, of Chicago, Ill, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
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Trade Commission having reason to believe that Hamilton Ross Fac- 
tories, Inc., a corporation, hereinafter referred to as respondent, has 
violated the provisions of the said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect. as follows: 

ParacrapH 1. Respondent, Hamilton Ross Factories, Inc., is a cor- 
poration, organized, existing, and doing business under and by virtue 
of the laws of the State of [llinois, with its office and principal place 
of business at 666 Lake Shore Drive, Chicago, Il. 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in the sale and distribution of chinaware, glassware, 
plated silverware, cutlery, and other merchandise in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Respondent purchases said products from various manufacturers 
thereof, or other dealers therein, located in Columbus, Ohio; Minerva, 
Ohio; New York, N. Y., and other cities, and sells said products to 
department stores and other retailers, causing said products, when 
sold to be transported from its place of business in Chicago, IIl., or 
from the said places of business of the manufacturers of, or other 
dealers in, said products from whom respondent purchases the prod- 
ucts it sells, located in the States of Ohio, New York and other States, 
to the purchasers thereof located in various States of the United 
States other than the State of [llinois or the State in which the ship- 
ments originate, and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein, has main- 
tained a course of trade in said products in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of its business as aforesaid, in 
connection with the sale and distribution of its products in commerce 
as herein described, the respondent represents by the use of adver- 
tising mats and Dufay color plates which it supplies to its customers 
to be inserted in newspapers and which are and have been inserted in 
newspapers, published in various cities of the United States and which 
circulate among prospective purchasers located in the several States of 
the United States, that said silverware offered for sale and sold by 
respondent is “heavily plated,” which term implies to the purchasing 
public that said silverware is of a quality and grade superior to the 
lower grades of plated silverware. 
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Par. 4. In truth and in fact the said silverware so sold and offered 
for sale by the respondent is not heavily plated, but corresponds 
approximately to grade A-1 of household silverware, the lowest grade 
to which quality marks are regularly applied. 

Par. 5. In the course and conduct of its business as hereinbefore 
described, respondent includes in its corporate and trade name the 
word.“Factories,” using the same on its letterheads, invoices, and other 
printed matter, showing its name as Hamilton Ross Factories, Inc., all 
of which are sent through the United States mails to its customers 
and prospective customers in the various States of the United States 
and in the District of Columbia, thereby implying that respondent 
owns, controls or operates a factory or factories where its products 
are manufactured. In corresponding with customers, respondent has 
made, and does make, use of the phrase “Our Factory” thus implying 
that the respondent is the manufacturer of the products it sells and 
distributes. 

Par. 6. In truth and in fact, respondent does not now and has not 
at any time, manufactured any of said products or any other products. 
Respondent neither owns, operates, nor controls any factory, mill, or 
plant, wherein said products sold by it or any other products, are made 
or manufactured. 

Par. 7. Members of the purchasing public have a preference for 
buying merchandise, including the products sold by respondent, and 
other products similar thereto, directly from the manufacturers 
thereof, believing that by doing so, a more uniform line of goods, 
superior quality, lower prices, and other advantages can be obtained. 

Par. 8. The acts and practices of the respondent in using the 
foregoing false, deceptive, and misleading statements and representa- 
tions with respect to respondent’s business and its products, have had, 
and now have, the capacity and tendency to, and do, mislead and 
deceive a substantial portion of the purchasing public into the er- 
roneous and mistaken belief that said statements and representations 
are true, and that respondent’s business and products are as repre- 
sented, and cause a substantial number of the public to purchase re- 
spondent’s said products because of said erroneous and mistaken 
belief. 

Par. 9. The aforesaid acts and practices as herein alleged, are 
all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 26th day of February 1940, 
issued and thereafter served its complaint in this proceeding upon 
said respondent, Hamilton Ross Factories, Inc., a corporation, charg- 
ing it with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of said act. On March 18, 
1940, the respondent filed its answer in this proceeding. Thereafter, 
a stipulation was entered into whereby it was stipulated and agreed 
that a statement of facts signed and executed by the respondent, 
through its counsel, Pennish & Rashbaum, and W. T. Kelley, Chief 
Counsel for the Federal Trade Commission, subject to the approval 
of the Commission, may be taken ‘as the facts in this proceeding 
and in lieu of testimony in support of the charges stated in the com- 
plaint, or in opposition thereto, and that the said Commission may 
proceed upon said statement of facts to make its report, stating its 
findings as to the facts and its conclusion based thereon and enter 
its order disposing of the proceeding without the presentation of 
argument or the filing of briefs. Respondent expressly waived the 
filing of a trial examiner’s report upon the evidence. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission on said complaint, answer and stipulation, said stipulation 
having been approved, accepted, and filed, and the Commission hav- 
ing duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes its findings as to the facts and its conclusion drawn there- 
from. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Hamilton Ross Factories, Inc., is a cor- 
poration, organized, existing, and doing business under and by virtue 
of the laws of the State of Illinois, with its office and principal place 
of business at 666 Lake Shore Drive, Chicago, Ill. 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in the sale and distribution of chinaware, glassware, 
plated silverware, cutlery, and other merchandise in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Respondent purchases said products from various manufacturers 
thereof, or other dealers therein, located in Columbus, Ohio; Minerva, 
Ohio; New York, N. Y., and other cities, and sells said products to, 
department stores and other retailers, causing said products, when 
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sold to be transported from its place of business in Chicago, IIl., or 
from the said places of business of the manufacturers of, or other 
dealers in, said products from whom respondent purchases the prod- 
ucts it sells, located in the States of Ohio, New York and other States, 
to the purchasers thereof located in various States of the United States 
other than the State of Illinois or the States in which the shipments 
originate, and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said products in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 8. In the course and conduct of its business as aforesaid, in 
connection with the sale and distribution of its products in commerce 
as herein described, the respondent represents by the use of advertis- 
ing mats and Dufay color plates which it supplies to its customers to 
be inserted in newspapers and which are and have been inserted in 
newspapers, published in various cities of the United States and which 
circulate among prospective purchasers of respondent’s products lo- 
cated in the several States of the United States, that said silverware 
offered for sale and sold by respondent is “heavily plated,” which term 
implies to the purchasers and prospective purchasers of said silver- 
ware that said silverware is of a quality and grade superior to the lower 
grades of plated silverware. 

Par. 4. In truth and in fact. the said silverware so sold and offered 
for sale by the respondent is not heavily plated, but corresponds ap- 
proximately to grade A-1 of household silverware, the lowest grade to 
which quality marks are regularly applied. 

Par. 5. In the course and conduct of its business as hereinbefore 
described, respondent includes in its corporate and trade name the 
word “Factories,” using the same on its letterheads, invoices, and other 
printed matter, showing its name as Hamilton Ross Factories, Inc., all 
of which are sent through the United States mails to its customers and 
prospective customers in the various States of the United States and 
in the District of Columbia, thereby implying that respondent owns, ° 
controls, or operates a factory or factories where its products are manu- 
factured. In corresponding with customers, respondent has made, and 
does make, use of the phrase “Our Factory,” thus implying that the 
respondent is the manufacturer of the products it sells and distributes. 

Par. 6. In truth and in fact, respondent at the time of the issuance 
of the complaint herein and for several years prior thereto, did not 
manufacture any of said products or any other products. Respondent 
neither owns, operates nor controls any factory, mill or plant, wherein 
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said products sold by it or any other products are made or manufac- 
tured. 

Par. 7. Members of the purchasing public have a preference for 
buying merchandise, including the products sold by respondent, and 
other products similar thereto, directly from the manufacturers 
thereof, believing that by doing so, a more uniform line of goods, supe- 
rior quality, lower prices and other advantages can be obtained. 

Par. 8. The acts and practices of the respondent in using the fore- 
going false, deceptive, and misleading statements and representations 
with respect to respondent’s business and its products, have had, and 
now have, the capacity and tendency to, and do, mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that said statements and representations are true, and 
that respondent’s business and products are as represented, and cause 
a substantial number of the public to purchase respondent’s said prod- 
ucts because of said erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices as herein found are all to the preju- 
dice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts entered into between 
the respondent herein and W. T. Kelley, Chief Counsel for the 
Commission, which provides, among other things, that without fur- 
ther evidence or other intervening procedure, the Commission may 
issue and serve upon the respondent herein findings as to the facts 
and conclusion based thereon and an order disposing of the proceed- 
ing, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondent, Hamilton Ross Factories, Inc., 
a corporation, its officers, agents, representatives and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of its chinaware, glass- 
ware, plated silverware, cutlery, and other products in commerce, as 
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commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Representing that its plated silverware is heavily plated, or 
that said silverware is of a quality or grade superior to the lower 
grades of plated silverware; or that it is superior in quality to the 
lowest grade of household silverware to which quality marks are 
regularly applied in the trade; and 

2. Using the word “Factories” as a part of respondent’s corpo- 
rate or trade name, or otherwise representing through the use of 
any other word or term of similar import or meaning, or through 
any other means or device, or in any manner, that respondent is the 
manufacturer of the products sold by it, unless and until the respond- 
ent actually owns and operates or directly and absolutely controls 
the plants wherein such products are manufactured. 

Ié is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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JANE BLANCHARD GEARY, TRADING AS DR. JANE 
BLANCHARD 


COMPLAINT, FINDINGS, AND ORDER IN RHGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4449. Complaint, Jan. 24, 1941-—Decision, Apr. 24, 1941 


Where an individual engaged in interstate sale and distribution of a medici- 
nal preparation designated as “Dr. Blanchard’s Female Compound and 
Regulator,” “Dr. Jane Blanchard’s Compound Regulator,” and “Dr. Blanch- 
ard’s Regulator’; by means of advertisements disseminated by mail and 
in newspapers and other advertising literature— 

(a) Represented that her said preparation was a competent and reliable regu- 
lator of conditions peculiar to women, was a competent and effective treat- 
ment for delayed or suppressed menstruation, constituted an effective 

* tonie and blood purifier, and was safe and harmless; 

Facts being therapeutic properties of said preparation were limited to those of 
an alcoholic stimulant and irritant laxative, and had no therapeutic value 
in treatment of the conditions claimed; it was not a tonic or blood purifier, 
and was not safe and harmless in that it contained the drug aloes in 
quantities sufficient to be harmful and might aggravate, rather than relieve, 
female troubles; 

(b) Failed to reveal facts material in the light of the representations con- 
tained in her said advertisements, and that use of said preparation, under 
conditions prescribed therein or under such conditions as are customary 
or usual, might cause colitis and produce pelvic congestion, with likelihood 
of inducing miscarriage in later stages of pregnancy; and 

(c) Falsely represented, through inclusion of prefix “Dr.” in trade name em- 
ployed by her, and through using in her said advertising material title 
“Dr.” as. prefix to her own name, and also setting forth therein specific 
statement “Prepared by Dr. Jane Blanchard,” that she was a physician ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that such representations were true, and of 
inducing it, because of such mistaken belief, to purchase her said medicinal 
preparation: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. William C. Reeves, trial examiner. 
Mr. R. P. Bellinger for the Commission. 
Mr. Kenneth N. Graham, of Pittsburgh, Pa., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
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Trade Commission, having reason to believe that Jane Blanchard 
Geary, an individual, trading as Dr. Jane Blanchard, hereinafter 
referred to as respondent, has violated the provisions of the said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrarpu 1. Respondent, Jane Blanchard Geary, is an individual 
trading as Dr. Jane Blanchard, with her principal place of business 
at 2817 East Street (N. S.), Pittsburgh, Pa., from which address 
she transacts business under the above trade name. 

Par. 2. The respondent is now, and for more than 1 year last past 
has been, engaged in the sale and distribution of a medicinal prepara- 
tion designated as “Dr. Blanchard’s Female Compound and Regu- 
lator,” “Dr. Jane Blanchard’s Compound Regulator,” and “Dr. 
Blanchard’s Regulator.” 

In the course and conduct of her business respondent causes said 
medicinal preparation, when sold, to be transported from her place 
of business in the State of Pennsylvania to purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said medicinal preparation in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of her aforesaid business, re- 
spondent has disseminated, and is now disseminating, and has caused, 
and is now causing the dissemination of false advertisements con- 
cerning her said product by the United States mails and by various 
other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, and respondent has also disseminated and is 
now disseminating, and has caused and is now causing the dissemina- 
tion of false advertisements concerning her said product, by various 
means, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of her said product in commerce, 
as commerce is defined in the Federal Trade Commission Act. 
Among and typical of the false, misleading, and deceptive statements 
and representations contained in said false advertisements, dissemi- 
nated and caused to be disseminated as hereinabove set forth, by the 
United States mails and by insertions in newspapers and other adver- 
tising literature, are the following: 

Lapres—When in need of a true medicine try Dr. Jane Blanchard’s Com- 
pound Regulator, nothing to equal it. 
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Lapies—When you need true medicine try Dr. Blanchard’s Regulator; used 
by best people in public and private life. 
Dr. Blanchard’s Female Compound and Regulator. 


Recommended for Suppressed Menstruation 
AND AS A TONIC INVIGORATOR AND BLOOD PURIFIER 
Contains no injurious substance. 
Prepared by Dr. Jane Blanchard. 


Par. 4. By the use of the representations hereinabove set forth 
and other representations similar thereto not specifically set out 
herein, respondent represents that her preparation designated as Dr. 
Blanchard’s Female Compound and Regulator, Dr. Jane Blanchard’s 
Compound Regulator, and Dr. Blanchard’s Regulator, is a competent 
and reliable regulator of conditions peculiar to women; that it is a 
competent and effective treatment for delayed or suppressed men- 
struation; that it constitutes an effective tonic and blood purifier; 
and that it is safe and harmless. 

Par. 5. The aforesaid representations a claims used and dis- 
seminated by the respondent as hereinabove described are grossly 
exaggerated, misleading, and untrue. The therapeutic properties of 
respondent’s preparation designated as Dr. Blanchard’s Female Com- 
pound and Regulator, Dr. Jane Blanchard’s Compound Regulator, 
and Dr. Blanchard’s Regulator are limited to those of an alcoholic 
stimulant and irritant laxative. Said preparation has no therapeutic 
value in the treatment of delayed or suppressed menstruation or 
the regulation of conditions peculiar to women. This preparation 
is not a tonic or blood purifier. Furthermore, said preparation is 
not safe and harmless, in that it contains the drug aloes in quantities 
sufficient to be harmful, and may cause colitis and produce pelvic 
congestions which might aggravate rather than relieve female troubles. 

Par. 6. The advertisements disseminated by the respondent con- 
stitute false advertisements for the further reason that they fail to 
reveal facts material in the light of the representations contained 
therein and fail to reveal that the use of said preparations under the 
conditions prescribed in said advertisements or under such conditions 
as are customary or usual may cause colitis and produce pelvic con- 
gestion with likelihood of inducing miscarriage in latter stages of 
pregnancy. 

Par. 7. In the course and operation of her business as aforesaid, the 
respondent, Jane Blanchard Geary uses the trade name “Dr. Jane 
Blanchard,” and also in the designation of her said medicinal prepa- 
ration makes use of the title “Dr.” in close proximity to and as a prefix 
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to the name Blanchard which appears in her advertising material dis- 
seminated as aforesaid, including the specific statement, “Prepared by 
Dr. Jane Blanchard.” The use by respondent, Jane Blanchard Geary, 
of the abbreviation “Dr.” in close proximity to and as a prefix to 
the name “Jane Blanchard,” in the manner and by the means afore- 
said, acts as a representation by respondent, Jane Blanchard Geary, 
to prospective purchasers of her said medicinal preparation, that 
respondent is a medical doctor. In truth and in fact, respondent, 
Jane Blanchard Geary, is not a medical doctor. 

Par. 8. The use by respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to her 
medicinal preparation, disseminated as aforesaid, has had, and now 
has, the capacity and tendency to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations and advertise- 
ments are true, and induces a portion of the purchasing public, be- 
cause of such erroneous and mistaken belief, to purchase respondent’s 
said medicinal preparation. : 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FInpiInGs as to THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 24th day of January 1941, 
issued, and thereafter served, its complaint in this proceeding upon 
said respondent, Jane Blanchard Geary, an individual, trading as 
Dr. Jane Blanchard, charging her with use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. On February 12, 1941, the respondent filed her answer in this 
proceeding. Thereafter a stipulation was entered into whereby it 
was stipulated and agreed that a statement of facts signed and 
executed by the respondent through her counsel, Kenneth N. Gra- 
ham, and W. T. Kelley, Chief Counsel for the Federal Trade Com- 
mission, subject to the approval of the Commission, may be taken 
as the fen in this proceeding and in lieu of See in support 
of the charges stated in the complaint or in opposition thereto and 
that the said Commission may proceed upon said statement of facts 
to make its report stating its findings as to the facts and its con- 
clusion based thereon and enter its order disposing of the proceeding 
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without the presentation of argument or the filing of briefs. 
Respondent also waived the filing of a report upon the evidence by 
a trial examiner. Thereafter this proceeding regularly came on for 
final hearing before the Commission on said complaint, answer and 
stipulation, said stipulation having been approved, accepted, and 
filed and the Commission having duly considered the same and being 
now fully advised in the premises finds that this proceeding is in the 
interest of the public and makes its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Jane Blanchard Geary, is an individual 
trading as Dr. Jane Blanchard, with her principal place of business 
at 2817 East Street (N. S.), Pittsburgh, Pa., from which address 
she transacts business under the above trade name. 

Par. 2. The respondent is now, and for more than-1 year last past 
has been, engaged in the sale and distribution of a medicinal prepa- 
ration deisgnated as “Dr. Blanchard’s Female Compound and Regu- 
lator,” “Dr. Jane Blanchard’s Compound Regulator,” and “Dr. 
Blanchard’s Regulator.” 

Par. 3. In the course and conduct of her aforesaid business, re- 
spondent has disseminated, and is now disseminating, and has caused, 
and is now causing, the dissemination of false advertisements con- 
cerning her said product by the United States mails and by various 
other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, and respondent has also disseminated and 
is now disseminating, and has caused, and is now causing, the dis- 
semination of false advertisements concerning her said product, -by 
various means, for the purpose of inducing, and which are likely to 
induce, directly, or indirectly, the purchase of her said product in 
commerce, as commerce is defined in the Federal Trade Commission 
Act. Among and typical of the false, misleading, and deceptive 
statements and representations contained in said false advertise- 
ments, disseminated and caused to be disseminated as hereinabove set 
forth, by the United States mails and by insertions in newspapers 
and other advertising literature, are the following: 

Lapres—When in need of a true medicine try Dr. Jane Blanchard’s Com- 
pound Regulator, nothing to equal it. 

Lapims—When you need true medicine try Dr. Blanchard’s Regulator; used 


by best people in public and private life. 
Dr. Blanchard’s Female Compound and Regulator 


1296 FEDERAL TRADE COMMISSION DECISIONS 
Findings D2 We eee 


Recommended for Suppressed Menstruation 
AND AS A TONIC INVIGORATOR 
AND BLOOD PURIFIER 
Contains no injurious substance. 
Prepared by Dr. Jane Blanchard. 

Par. 4. By the use of representations hereinabove set forth and 
other representations similar thereto not specifically set out herein, 
respondent represents that her preparation designated as Dr. Blan- 
chard’s Female Compound and Regulator, Dr. Jane Blanchard’s 
Compound Regulator, and Dr. Blanchard’s Regulator, is a compe- 
tent and reliable regulator of conditions peculiar to women; that 
it is a competent and effective treatment for delayed or suppressed 
menstruation; that it constitutes an effective tonic and blood puri- 
fier; and that it is safe and harmless. 

Par. 5. The aforesaid representations and claims used and dis- 
seminated by the respondent as hereinabove described are grossly 
exaggerated, misleading, and untrue. The therapeutic properties of 
respondent’s preparation designated as Dr. Blanchard’s Female Com- 
pound and Regulator, Dr. Jane Blanchard’s Compound Regulator, 
and Dr. Blanchard’s Regulator are limited to those of an alcoholic 
stimulant and irritant laxative. Said preparation has no thera- 
peutic value in the treatment of delayed or suppressed menstruation 
or the regulation of conditions peculiar to women. This prepara- 
{ion is not a tonic or blood purifier. Furthermore, said prepara- 
tion is not safe and harmless, in that it contains the drug aloes in 
quantities sufficient to be harmful, and may cause colitis and produce 
pelvic congestions which might aggravate rather than relieve female 
troubles. 

Par. 6. The advertisements disseminated by the respondent con- 
stitute false advertisements for the further reason that they fail to 
reveal facts material in the light of the representations contained 
therein and fail to reveal that the use of said preparation under 
the conditions prescribed in said advertisements or under such con- 
ditions as are customary or usual may cause colitis and produce pelvic 
congestion with likelihood of inducing miscarriage in latter stages of 
pregnancy. 

Par. 7. In the course and operation of her business as aforesaid, 
the respondent, Jane Blanchard Geary, uses the trade name “Dr. 
Jane Blanchard,” and also in the designation of her said medicinal 
preparation makes use of the title “Dr.” in close proximity to and 
as a prefix to the name Blanchard, which appears in her advertising 
material disseminated as aforesaid, including the specific statement, 
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“Prepared by Dr. Jane Blanchard.” The use by respondent, Jane 
Blanchard Geary, of the abbreviation “Dr.” in close proximity to 
and as a prefix to the name “Jane Blanchard,” in the manner and 
by the means aforesaid, acts as a representation by respondent, Jane 
Blanchard Geary, to prospective purchasers of her said medicinal 
preparation, that respondent is a medical doctor. In truth.and in 
fact, respondent, Jane Blanchard Geary, is not a medical doctor. 

Par. 8. The use by respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to her 
medicinal preparation, disseminated as aforesaid, has had, and now 
has, the capacity and tendency to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations, and advertise- 
ments are true, and induces a portion of the purchasing public, be- 
cause of such erroneous and mistaken belief, to purchase respondent’s 
said medicinal preparation. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found 
are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts entered into between 
the respondent herein and W. T. Kelley, Chief Counsel for the 
Commission, which~provides, among other things, that without fur- 
ther evidence or other intervening procedure, the Commission may 
issue and serve upon the respondent herein findings as to the facts 
and conclusion based thereon and an order disposing of the pro- 
ceeding, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondent, Jane Blanchard Geary, an in- 
dividual, trading as Dr. Jane Blanchard, or trading under any other 
name, her agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale, or distribution of her medicinal preparation designated 
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as “Dr. Blanchard’s Female Compound and Regulator,” “Dr. 
Jane Blanchard’s Compound Regulator,” and “Dr. Blanchard’s Reg- 
ulator,” or any preparation of substantially similar composition or 
possessing substantially similar properties, whether sold under the 
same names or under any other names, do herewith cease and desist 
from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertise- 
ment (a) by means of the United States mails or (6) by any means 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, which advertisement represents, directly or through 
inference, that respondent’s preparation is a competent or reliable 
regulator of conditions peculiar to women, or possesses any thera- 
peutic value in the treatment of delayed or suppressed menstruation ; 
that said preparation is a tonic or blood purifier; that said prepara- 
tion is safe or harmless; or which advertisement uses the term “Dr.” 
or “Doctor” as a part of respondent’s trade name or as a part of the 
name of said preparation, or which advertisement otherwise repre- 
sents that respondent is a medical doctor; or which advertisement 
fails to reveal that the use of said preparation may cause colitis and 
produce pelvic congestion with likelihood of inducing miscarriage 
in latter stages of pregnancy. 

2, Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to in- 
duce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of said 
preparation, which advertisement contains any of the representa- 
tions prohibited in paragraph 1 hereof, or which fails to reveal that 
the use of said preparation may cause colitis and produce pelvic 
congestion with likelihood of inducing miscarriage in latter stages of 
pregnancy. 

It is further ordered, 'That the respondent shall within 10 days 
after service upon her of this order, file with the Commission an 
interim report in writing stating whether she intends to comply with 
this order, and, if so, the manner and form in which she intends to 
comply; and that within 60 days after the service upon her of this 
order, said respondent shall file with the Commission a report in 
writing, setting forth in detail the manner and form in which she 
has complied with this order. 
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In THE MatTrer oF 


MEDORA WHINREY, TRADING UNDER THE STYLE AND 
FIRM NAME OF GLY-CAS MEDICINE COMPANY, AND. 
ROBERT B. WHINREY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4432. Complaint, Dec. 21, 1940—Decision, Apr. 25, 1941 


Where two individuals respectively engaged as proprietress and manager and. 
in their individual capacities also, in interstate sale and distribution of 
their Gly-Cas medicinal product or preparation; by means of advertise- 
ments disseminated by various means and including quotations at length 
from testimonial or purported testimonial endorsements— 

(a@) Represented, directly and by implication, that their preparation was a cure 
or remedy and competent and effective treatment for constipation, indiges- 
tion, gas, bloated and sour stomach, rheumatic and neuritis pains, sore 
and aching muscles, limbs, and joints; backaches, dizziness, nervousness, 
kidney trouble, sleeplessness, biliousness, and headaches; and 

(6) Represented that such disorders and conditions are typical symptoms of 
constipation or faulty elimination, and that use of their preparation will 
completely cleanse the system, remove toxic impurities, and prevent inva- 
sion of intestinal glands by bacteria, and that it is a body conditioner and 
purifier which will restore one to normal health; 

Facts being product in question is not a cure or remedy for constipation, has 
no therapeutic value in the treatment thereof in excess of temporary relief 
afforded by causing a partial evacuation of the intestinal tract, and will 
not accomplish the results above claimed; and conditions above set forth 
are often caused by other systemic disorders than constipation, in which 
event their said product would have no therapeutic effect ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the mistaken belief that such false representations were true 
and of thereby inducing it to purchase their said product: 

Held, that such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. John W. Carter, Jr., for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Medora Whinrey, 
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individually and trading under the style and firm name of Gly-Cas 
Medicine Co., and Robert B. Whinrey, an individual, hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that.respect.as follows: 

Paracraru 1. Respondent Medora Whinrey is an individual trad- 
ing under the style and firm name of Gly-Cas Medicine Co. with her 
principal place of business located at 533, The Johnson, Muncie, Ind. 

Par. 2. Respondent Robert B. Whinrey is an individual and is 
manager of Gly-Cas Medicine Co. This respondent, acting in his 
indivdual capacity, for his own interest and as manager of Gly-Cas 
Medicine Co., determines, directs, and administers or assists in deter- 
mining, directing, and administering the business policies, and is per- 
sonally and actively engaged in controlling, conducting, and operat- 
ing the business activities of the aforesaid Gly-Cas Medicine Co. 

Respondent Robert B. Whinrey and. respondent. Medora.Whinrey 
have jointly, severally, and individually, and under the style and 
firm name of Gly-Cas Medicine Co., engaged in the business activi- 
ties, at the place of business as aforesaid, as hereinafter set forth. 

Par. 3. Acting in their individual capacities and trading under 
the style and firm name of Gly-Cas Medicine Co., the respondents 
are now, and for more than 1 year last past have been, engaged in 
the advertising, sale, and distribution of a medicinal product or 
preparation designated by “Gly-Cas,” in commerce among and be- 
tween the various States of the United States. 

Respondents cause said medicinal preparation when sold to be trans- 
ported from respondents’ place of business in the State of Indiana to 
the purchasers thereof located in various other States of the United 
States and the District of Columbia. 

Respondents maintain and at all times mentioned herein have main- 
‘tained a course of trade in the said medicinal preparation in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 4. In the course and conduct of their aforesaid business re- 
spondents have disseminated and are now disseminating, and have 
caused and are now causing. the dissemination of faise advertise- 
ments concerning their said preparation “Gly-Cas” by various means 
in commerce as commerce is defined by the Federal Trade Commission 
Act; and the respondents have also disseminated, and are now dissemi- 
nating, and have caused and are now causing the dissemination of false 
advertisements, concerning their said product by various means for the 
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purpose of inducing, and which are likely to induce, directly or indi- 
rectly, the purchase of their said preparation in commerce, as com- 
merce is defined by the Federal Trade Commission Act. 

Among and typical of the false statements and representations con- 
tained in the aforesaid advertisements, disseminated and caused to be 
disseminated by respondents as aforesaid, are the following: 


“IS WONDERFUL TO FEEL SO GOOD AGAIN’? DECLARES MRS. LOGAN 


Decatur Lady Was Never As Pleasantly Surprised As With the Results Gly-Cas 
Gave Her; Says, “Words Cannot Express Her Appreciation of the Modern Herbal 
. Remedy.” 

“For about twenty years before I began Gly-Cas I had felt miserable,” said 
Mrs. Nora Logan, 1414 Fifth Ave., South, a native of this section and well known 
resident of this city, recently in talking with the Special Gly-Cas Man who is daily 
meeting the local public at 
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the Loyd’s Drug Store, this city. 

“Faulty bowel action began my health problems,” continued Mrs. Logan, “I was 
often confined to bed, lacked the strength to do anything and what little house- 
work I tried to do was an awful drudgery for me. Very few foods I ate agreed 
with me and most of them caused me awful distress with gas, bloating and indi- 
gestion after every meal. I became extremely nervous, was on such a strict 
diet I lost over thirty pounds and it seemed I simply could not locate a medicine 
to give me the results I wanted. My kidneys acted so frequently that my sleep 
and rest was disturbed, dreadful pains settled across my back and those sharp, 
stabbing pains were often more than I felt I could endure. But in spite of the 
failure of the many medicines I tried in my case I finally got resuits with Gly- 
Cas * * * it seemed to have just what I had been wanting. 

“A good friend recommended that I try this Gly-Cas remedy and now I am so 
thankful I followed this advice,” continued Mrs. Logan, ‘Never was I so sur- 
prised as when this vegetable capsule remedy began to give me the first relief I 
had had in many years. My bowels began to act regularly and with relief from 
the effects of those clogged intestinal impurities I was soon feeling better than 
I had even hoped for. Soon I was eating and enjoying foods I had dared not 
touch before, am not troubled with gas, bloating, or indigestion after eating, 
sleep fine, am not so nervous and really enjoy living again. I eat nourishing 
foods now and enjoy them too, have gained eight pounds and have ample strength 
and energy to do all my own work without tiring. Even those aches and pains 
do not bother me now and it is really hard for my words to express my true 
appreciation of all these Gly-Cas capsules have done for me.” 


AGONY OF STABBING PAIN HAS LEFT HIS SHOULDERS AND LEGS 


ry 


Huntington Man Now Walks Good, Sleeps Well; Has Gained Twenty Pounds; 
Mr. Albert Elkins So Happy With Surprising Action of the Gly-Cas 
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There are hundreds of Huntington residents today who appreciate the TRUE 
VALUE of this modern capsule remedy, Gly-Gas and have only the highest of 
praise for it. They have learned through 
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actual use how Gly-Cas tends to improve digestion, relieve sourness, gas and 
bloating, dizzy spells, biliousness, so-called rheumatic and neuritis pains, ner- 
vousness, headaches, backaches which so frequently are caused by faulty bowel 
action and which cannot be understood or ‘accounted for. 

“T am now enjoying better health than I have in years and want to give full 
credit to this Gly-Cas remedy,” said Mr. Albert Elkins, 1211 26th Street, Hunting- 
ton, a well known and highly respected local gentleman who has lived here a 
number of. years, recently in praising Gly-Cas’ action to the Gly-Cas Man who is 
daily meeting the local people at the Boggess Drug Store, 906 Third Ave., this 
city; 

“A stubborn case of constipation had bothered me for years,’ continued 
Mr. Albert Elkins. “In later years I developed those terrible so-called neuritis 
pains and what I endured with this awful suffering could not possibly be de- 
scribed in words alone. My shoulders ached and pained terribly and those 
sharp, Stabbing pains in my arms and legs were almost more than I could 
stand at times. I could hardly walk at all and I could not sleep when the 
suffering was so severe. I got practically no rest in my condition for most 
nights it was past midnight before I could get to sleep. Being so miserable all 
the time I lost weight and strength and could See nothing ahead of me but 
continued suffering. But now * * * thanks to Gly-Cas I am feeling like 
my former self again. 

“JT did not know a medicine like Gly-Cas existed until I began its use,” con- 
tinued Mr. Elkins. “From the first few doses I began to show rapid improve- 
ment and now my bowels are regular and with relief from the effects of those 
clogged impurities I am feeling better than I have in years. Those awful aches 
and pains have gone now, sleep and rest well, have gained twenty pounds and 
have only the highest of praise to offer for this modern capsule remedy. No 
wonder Gly-Cas has become so popular here in Huntington in this short time 
it has been known here * * * for it is a medicine of merit.” 

Assist’ nature in this condition; prevent invasion of bacteria into the intes- 
tinal glands by permitting proper elimination with Gly-Cas’ use. 


Through the use of the statements and representations hereinabove 
set forth and in statements and representations similar thereto, not 
specifically set out herein, all of which purport to be descriptive of 
the therapeutic properties of said preparation, respondents represent, 
directly and by implication, that their said preparation is a cure or 
remedy for constipation; indigestion; gas; bloated and sour stomach; 
rheumatic and neuritis pains; sore and. aching muscles, limbs, and 
joints; backaches; dizziness; nervousness; kidney trouble; sleepless- 
ness; biliousness; and headaches, and that it constitutes a competent 
and effective treatment for such conditions. 
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It is further represented by the respondents that the aforesaid dis- 
orders and conditions are typical symptoms of constipation or faulty 
elimination and that the existence of one or more of such symptoms 
indicates that constipation is the basic cause of such disorders and 
conditions. Respondents also represent that the use of their prepara- 
tion “Gly-Cas” will completely cleanse the system, remove toxic im- 
purities, and prevent invasion of intestinal glands by bacteria, and 
that it is a body conditioner and purifier which will restore one to 
normal health. 

Par. 5. The foregoing representations are grossly exaggerated, 
false, and misleading. Respondents’ preparation “Gly-Cas” is not 
a cure or remedy for constipation and has no therapeutic value in 
the treatment thereof, in excess of the temporary relief afforded by: 
causing a partial evacuation of the intestinal tract. It will not com- 
pletely cleanse the system, remove toxic impurities, or prevent in- 
vasion of intestinal glands by bacteria. Said preparation is not a 
body conditioner or purifier and will not restore normal health. 

The disorders and conditions such as indigestion; gas; bloated and 
sour stomach; rheumatic and neuritis pains; sore and aching muscles, 
limbs, and joints; backache; dizziness; nervousness; kidney trouble; 
sleeplessness; biliousness; and headaches are not typical symptoms of 
_ constipation or faulty elimination but are often. caused by other 
systemic disorders. When such conditions or disorders are due to 
causes other than constipation or faulty elimination, the use of re- 
spondents’ preparation will have no therapeutic effect. To the extent 
that constipation or faulty elimination may be the contributing factor 
to, or the basic cause of, such conditions or disorders, respondents’ 
preparation has no therapeutic value in the treatment thereof in 
excess of the temporary relief afforded by causing a partial evacua- 
tion of the intestinal tract. 

_ Par. 6. The use by the respondents of the foregoing false, deceptive, 

and misleading statements and representations, and others of a similar 
nature disseminated as aforesaid, has had, and now has, the tendency 
and capacity to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such false statements, representations, and advertisements are true 
and to induce a substantial portion of the purchasing public because 
of such erroneous and mistaken belief to purchase respondents’ prepa- 
ration. 

Par. 7. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
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constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finpings 4s To THH Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Tradé Commission, on the 21st day of December 1940, is- 
sued and subsequently served its complaint in this proceeding upon 
respondents Medora Whinrey and Robert B. Whinrey, charging said 
Medora Whinrey, individually and trading under the style and firm 
name of Gly-Cas Medicine Co., and Robert B. Whinrey, individually, 
with unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. 

Subsequently, respondents jointly and severally, in their individual 
capacities and trading as Gly-Cas Medicine Co., filed their answer in 
which they admitted all the material allegations of fact set forth in 
said complaint and waived all intervening procedure and further hear- 
ing as to said facts, and further waived the filing of briefs and the pre- 
sentation of oral argument. 

Thereafter, the proceeding regularly came on for final hearing be- 
fore the Commission on the said complaint and the answer thereto, and 
the Commission, having duly considered the matter, and being now 
fully advised in the premises, finds that this proceeding is in the inter- 
est of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE: FACTS 


ParacraryH 1. Respondent Medora Whinrey is an individual trad- 
ing under the style and firm name of Gly-Cas Medicine Co. with her 
principal place of business located at 533, The Johnson, Muncie, Ind. 

Par. 2. Respondent Robert B. Whinrey is an individual and is man- 
ager of Gly-Cas Medicine Co. This respondent, acting in his individ- 
ual capacity, for his own interest and as manager of Gly-Cas Medicine 
Co., determines, directs, and administers or assists in determining, di- 
recting, and administering the business policies, and is personally and 
actively engaged in controlling, conducting, and operating the business 
activities of the aforesaid Gly-Cas Medicine Co. 

Respondent Robert B. Whinrey and respondent Medora Whinrey 
have jointly, severally, and individually, and under the style and firm 
name of Gly-Cas Medicine Co., engaged in the business activities, at the 
place of business as aforesaid, as hereinafter set forth. 
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Par. 3. Acting in their individual capacities and trading under the 
style and firm name of Gly-Cas Medicine Co., the respondents are now, 
and for more than 1 year last past have been, engaged in the advertis- 
ing, sale, and distribution of a medicinal product or preparation, desig- 
nated as “Gly-Cas,” in commerce among and between the various States 
of the United States. 

Respondents cause said medicinal preparation when sold to be trans- 
ported from respondents’ place of business in the State of Indiana to 
the purchasers thereof located in various other States of the United 
States and the District of Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in the said medicinal preparation in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 4. In the course and conduct of their aforesaid business re- 
spondents have disseminated and are now disseminating, and have 
caused and are now causing, the dissemination of false advertisements 
concerning their said preparation “Gly-Cas” by various means in 
commerce, as commerce is defined by the Federal Trade Commission 
Act; and the respondents have also disseminated, and are now dis- 
seminating, and have caused and are now causing the dissemination of 
false advertisements concerning their said product by various means 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of their said preparation in commerce, as 
commerce is defined by the Federal Trade Commission Act. 7 

Among and typical of the false statements and representations con- 
tained in the aforesaid advertisements, disseminated and caused to be 
disseminated by respondents as aforesaid, are the following: 


‘IS WONDERFUL TO FEEL SO GOOD AGAIN” DECLARES MRS. LOGAN 


Decatur Lady Was Never As Pleasantly Surprised As With the Results Gly-Cas 
Gave Her; Says, “Words Cannot Express Her Appreciation of the Modern Herbal 
Remedy.” 

“Wor about twenty years before I began Gly-Cas I had felt miserable,” said 
Mrs. Nora Logan, 1414 Fifth Ave., South, a native of this section and well known 
resident of this city, recently in talking with the Special Gly-Cas Man who is 
daily meeting the local public at 


_ (Picture of Mrs. Nora Logan) 


the Loyd’s Drug Store, this city. 

‘“Waulty bowel action began my health problems,” continued Mrs. Logan, “I was 
often confined to bed, lacked the strength to do anything and what little house- 
work I tried to do was an awful drudgery for me. Very few foods I ate agreed 
with me and most of them caused me awful distress with gas, bloating and indi- 
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gestion after every meal. I became extremely nervous, was on such a strict 
diet I lost over thirty pounds and it seemed I simply could not locate a medicine 
to give me the results I wanted. My kidneys acted so frequently that my sleep 
and rest was disturbed, dreadful pains settled across my back and those sharp, 
stabbing pains were often more than I felt I could endure. But in spite of the 
failure of the many medicines I tried in my case I finally got results with 
Gly-Cas * * * it seemed to have just what I had been wanting. 

“A good friend recommended that I try this Gly-Cas remedy and now I am so 
thankful I followed this advice,’ continued Mrs. Logan, “Never was I so sur- 
prised as when this vegetable capsule remedy began to give me the first relief I 
had had in many years. My bowels began to act regularly and with relief from 
the effects of those clogged intestinal impurities I was soon feeling better than I 
had even hoped for. Soon I was eating and enjoying foods I had dared not touch 
before, am not troubled was gas, bloating or indigestion after eating, sleep 
fine, am not so nervous and really enjoy living again. I eat nourishing foods 
now and enjoy them too, have gained eight pounds and have ample strength and 
energy to do all my own work without tiring. Even those aches and pains do not 
bother me now and it is really hard for my words to express my true apprecia- 
tion of all these Gly-Cas capsules have done for me.” 


AGONY OF STABBING PAIN HAS LEFT HIS SHOULDERS AND LEGS 


Huntington Man Now Walks Good, Sleeps Well; Has Gained Twenty Pounds; Mr. 
Albert Elkins So Happy With Surprising Action of the Gly-Cas 


There are hundreds of Huntington residents today who appreciate the TRUE 
VALUE of this modern capsule remedy, Gly-Cas and have only the highest of 
praise for it. They have learned through actual use how Gly-Cas tends to 
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improve digestion, relieve sourness, gas and bloating, dizzy spells, biliousness, 
so-called rheumatic and neuritis pains, nervousness, headaches, bachaches 
which so frequently are caused by faulty bowel action and which cannot be 
understood or accounted for. 

“I am now enjoying better health than I have in years and want to give 
full credit to this Gly-Cas remedy,” said Mr. Albert Elkins, 1211 26th Street, 
Huntington, a well known and highly respected local gentleman who has lived 
here a number of years, recently in praising Gly-Cas’ action to the Gly-Cas 
Man who is daily meeting the local people at the Boggess Drug Store, 906 
Third Ave., this city; 

“A stubborn case of constipation had bothered me for years,” contended My. 
Albert Elkins. “In the later years I developed those terrible so-called neuritis 
pains and what I endured with this awful suffering could not possibly be 
described in words alone. My shoulders ached and pained terribly and those 
sharp, stabbing pains in my arms and legs were almost more than I could 
stand at times. I could hardly walk at all and I could not sleep when the 
suffering was so severe. I got practically no rest in my condition for most 
nights it was past midnight before I could get to sleep. Being so miserable all 
the time I lost weight and strength and could see nothing ahead of me but 
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continued suffering. But now * * i thanks to Gly-Cas I am feeling like 
my former self again. 

“T did not know a medicine like Gly-Cas existed until I began its use,” con- 
tinued Mr. Hlkins. “From the first few doses I began to show rapid improve- 
ment and now my bowels are regular and with relief from the effects of those 
clogged impurities I am feeling better than I have in years. Those awful 
aches and pains have gone now, sleep and rest well, have gained twenty pounds 
and have only the highest of praise to offer for this modern capsule remedy. 
No wonder Gly-Cas has become so popular here in Huntington in this short 
time it has been known here * * #* for it is a medicine of merit.” 

Assist nature in this condition; prevent invasion of bacteria into the intesti- 
nal glands by permitting proper elimination with “Gly-Cas” use. 

Through the use of the statements and representations hereinabove 
set forth and in statements and representations similar thereto, not 
specifically set out herein, all of which purport to be descriptive of 
the therapeutic properties of said preparation, respondents repre- 
sent, directly and by implication, that their said preparation is a 
cure or remedy for constipation; indigestion; gas; bloated and sour 
stomach; rheumatic and neuritis pains; sore and aching muscles, 
limbs, and joints; backaches; dizziness; nervousness; kidney trouble; 
sleeplessness; biliousness; and headaches, and that it contitutes a 
competent and effective treatment for such conditions. 

It is further represented by the respondents that the aforesaid 
disorders and conditions are typical symptoms of constipation or 
faulty elimination and that the existence of one or more of such 
symptoms indicates that constipation is the basic cause of such dis- 
orders and conditions. Respondents also represent that the use of 
their preparation “Gly-Cas” will completely cleanse the system, re- 
move toxic impurities, and prevent invasion of intestinal glands by 
bacteria, and that it is a body conditioner and purifier which will 
restore one to normal health. 

Par. 5. The foregoing representations are grossly exaggerated, 
false, and misleading. Respondents’ preparation “Gly-Cas” is not 
a cure or a remedy for constipation and has no therapeutic value in 
the treatment thereof, in excess of the temporary relief afforded by 
causing a partial evacuation of the intestinal tract. It will not 
completely cleanse the system, remove toxic impurities, or prevent 
invasion of intestinal glands by bacteria. Said preparation is not 
a body conditioner or purifier and will not restore normal health. 

The disorders and conditions such as indigestion; gas; bloated and 
sour stomach; rheumatic and neuritis pains; sore and aching muscles, 
limbs, and joints; backache; dizziness; nervousness; kidney trouble; 
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sleeplessness; biliousness; and headaches are not typical symptom of 
constipation or faulty elimination but are often caused by other sys- 
temic disorders.. When such conditions or disorders are due to causes 
other than constipation or faulty elimination, the use of respondents’ 
preparation will have no therapeutic effect. To the extent that con- 
stipation or faulty elimination may be the contributing factor to, or 
the basic cause of, such conditions or disorders, respondents’ prepara- 
tion has no therapeutic value in the treatment thereof in excess of 
the temporary relief afforded by causing a partial evacuation of the 
intestinal tract. 

Par. 6. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations, and others of a similar 
nature disseminated as aforesaid, has had, and now has, the tendency 
and capacity to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such false statements, representations and advertisements are true 
and to induce a substantia] portion of the purchasing public because 
of such erroneous and mistaken belief to purchase respondents’ 
preparation. 

CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the joint and sepa- 
rate answer of the respondents, in which answer respondents admit 
all the material allegations of fact set forth in said complaint and 
state that they waive all intervening procedure and further hearing 
as to the said facts, and the Commission having made its findings 
as to the facts and its conclusion that said respondents have violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That respondents Medora Whinrey, individually and 
trading under the style and firm name of Gly-Cas Medicine Co., or 
under any other trade name, and Robert B. Whinrey, individually, 
and their respective agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale, or distribution of their medicinal preparation “Gly- 
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Cas,” or any other preparation of substantially similar composition or 
possessing substantially similar properties, whether sold under the 
same name or under any other name, do forthwith cease and desist 
from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, as 
commerce is defined in the Federal Trade Commission Act, which ad- 
vertisement represents, directly or through inference: 

(a) That indigestion; gas; bloated or sour stomach; rheumatic or 
neuritis pains; sore or aching muscles, limbs, or joints; backaches; 
dizziness; nervousness; kidney trouble; sleeplessness; biliousness; or 
headaches are typical or usual symptoms of constipation or faulty 
elimination. 

(6) That respondents’ medicinal preparation “Gly-Cas” is a cure 
or remedy or constitutes a ‘competent or effective treatment for indi- 
gestion; gas; bloated or sour stomach; rheumatic or neuritis pains; 
sore or.aching muscles, limbs, or joints; backaches; dizziness; nervous- 
ness; kidney trouble; sleeplessness; biliousness; or headaches. 

(c) That respondents’ preparation is a cure or remedy for constipa- 
tion or that it has any therapeutic value in the treatment thereof in 
excess of the temporary relief afforded by causing a partial evacuation 
of the intestinal tract. 

(d) That said preparation will peomupietaly, cleanse the system or 
remove toxic impurities. 

(e) That said preparation will prevent invasion of intestinal glands 
by bacteria. 

(7) That said preparation is a body conditioner and purifier which 
will restore one to normal health. 

(g) That said preparation has any therapeutic value at all in the 
treatment of the symptoms, conditions, or disorders set forth in sub- 
section (a) of paragraph 1 hereof, when such symptoms, conditions, or 
disorders are due to causes other than constipation or faulty elimina- 
tion. 

(h) That said preparation has any therapeutic value in the treat- 
ment of any of the symptoms, conditions, or disorders set forth in sub- 
section (a) of paragraph 1 hereof, other than that furnished by caus- 
ing a partial evacuation of the intestinal tract. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as commerce is de- 
fined in the Federal Trade Commission Act, of said medicinal prepara- 
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tion “Gly-Cas,” which advertisement contains any of the representa- 
tions prohibited in paragraph 1 hereof, and the respective subdivisions 
thereof. 

It ts further ordered, That the respondents shall, within 60 days from 
the date of service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they are complying with this order. 
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In THe MATTER OF 


HARRY GEMSON 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THB ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3716. Oomplaint, Feb. 18, 19839—Decision, Apr. 26, 1941 


Where an individual engaged in competitive interstate sale and distribution of 
outer garment materials, cloth, and allied products, acting as selling agent 
for various woolen manufacturers; in advertising a certain fabric contain- 
ing approximately 10 percent camel hair, in trade papers and periodicals 
and in circulars and other printed matter— 

(a) Made use of and featured the designation “Camelite,” together with 
picturizations of a camel and such statements as “a rich lustrous fleece,” 
and “the rich lustrous fleece that has won approval of leading buyers,” and 

(b) Set forth on labels which he caused to be placed on the material in ques- 
tion the statement “Genuine Camelite,” together with picturization of a 
camel ; 

With result of representing falsely through such designations, statements and 
picturizations that the product in question was composed entirely of camel’s 
hair, and with tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous belief that his said 
product was composed entirely of such hair, and with consequence that @ 
number of consuming public purchased a substantial volume of his fabric, 
and trade was diverted unfairly to him from competitors: 

Held, That such acts and practices, under the circumstances set forth, were alk 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition. 


Before Wr. Miles J. Furnas and Mr. John W. Addison, trial exam- 
iners. 

Mr. J. R. Phillips, Jr., for the Commission. 

Mr. Philip Pearlman, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Harry Gemson, an 
individual, hereinafter referred to as respondent, has violated the pro- 
visions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 
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Paracrarn 1. Respondent, Harry Gemson, an individual, with his. 
office and principal place of business located at 450 Seventh Avenue, 
New York, N. Y., is now engaged, and for many years last past has 
been engaged, as a selling and commission agent for outer garment 
materials, cloth and allied products. Respondent offers for sale, now 
sells and distributes, and has sold and distributed, such materials and 
cloth to retail dealers and other customers located in the various 
States of the United States and in the District of Columbia. 

Respondent causes said products when sold to be shipped from his 
place of business in New York, N. Y., to the purchasers thereof lo- 
cated in the various States of the United States and in the District 
of Columbia. Respondent maintains and has maintained a course of 
trade in said products so sold by him in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. Respondent is now and at all times herein mentioned has 
been in substantial competition with other individuals and with cor- 
porations, firms, and partnerships engaged in the sale and distribu- 
tion of outer garment materials, cloth, and other allied products in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of said business, and for the pur- 
‘pose of inducing the purchase of said outer garment materials, cloth, 
and other allied products, respondent has made, by means of labels 
affixed and attached to said products, and by means of suggesting and 
assisting in the phrasing or wording of advertisements, and by bear- 
ing a part of the cost of said advertisements used by the retailers of 
said cloth, which are inserted in newspapers and advertising periodi- 
cals having a general interstate circulation, representations concern- 
ing the character, quality, nature, fiber, and fabric of his cloth or 
cloths. Among and typical of said representations made by the 
respondent, are the following: 


GENUINE 
CAMELITE 
(Pictorial Representation of camel) 
A 
GEM FABRIC 
Camelite—the fabric of the hour—the rich lustrous fleece that has won ap- 
-proval of leading buyers of teen coats and girls’ coats. 
Genuine Camelite—a gem fabric. 
Camelite has been created by Harry Gemson. 
Today more than ever before Camel-hair is being used by the masses. It is 
‘the only staple fabric never getting out of style and is made exclusively for 
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us by a high-grade woolen mill established nearly half a century ago, who 
with their manipulation produced from fibre to finished fabric, insuring uni- 
formity of quality. 
USE GENUINE CAMELITE 
(s) Harry Gemson. 

Said statements, and similar statements, appearing on labels affixed 
to respondent’s outer-garment materials and cloth and in the afore- 
said advertising matter, purport to be descriptive of the character, 
quality, nature, fiber and fabric of said materials and cloth, and 
represent that the same is made, in whole or predominant part, of 
camels’ hair. There exists among dealers and consumers a substantial. 
demand for materials made in whole or predominant part of camels’ 
hair. 

Par, 4. The representations made by the respondent with respect 
to the character, quality, nature, fiber and fabric of his cloth, are 
grossly exaggerated, false, misleading and untrue. In truth and in 
fact the outer garment materials or cloth of the respondent are not 
in whole or in predominant part of camels’ hair. The true fact is 
that respondent’s cloth contains approximately 10 percent genuine 
camels’ hair. 

Par. 5. There are among respondent’s competitors, many who 
manufacture, distribute and sell cloth for outer garments, who do not 
in any way misrepresent the quality or character of their respective 
materials. 

Par. 6. The false and misleading statements set out and referred 
to in paragraph 3 hereof were and are calculated to, have had and 
have, a tendency and capacity to deceive and mislead dealers and 
consumers into the erroneous belief that Camelite cloth is made, in 
whole or in predominant part, of camels’ hair, and unfairly to divert 
business to respondent from his said competitors who truthfully 
represent the fiber make-up of the cloth they sell. As a consequence 
thereof, injury has been done and is now being done by respondent 
to competition in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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Report, Frnprncs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 18, A. D. 1939, issued 
and subsequently served its complaint in this proceeding upon the 
respondent, Harry Gemson, an individual, charging him with the 
use of unfair methods of competition and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said 
act. After the issuance of said complaint and the filing of re- 
spondent’s answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by John R. 
Phillips, Jr., attorney for the Commission, and in opposition to the 
allegations of the complaint by Philip Pearlman, attorney for the 
respondent, before Miles J. Furnas, an examiner of the Commission 
theretofore duly designated by it, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing be- 
fore the Commission on the said complaint, the answer thereto, testi- 
mony and other evidence, the report of the trial examiner upon the 
evidence, brief in support of the complaint (no brief having been 
filed by the respondent or oral argument requested), and the Com- 
mission having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Harry Gemson, is an individual, with 
his office and principal place of business located at 450 Seventh 
Avenue, New York, N. Y. Respondent is now, and for several years 
last past has been, engaged in the sale and distribution of outer gar- 
ment materials, cloth, and allied products in commerce among and 
between the various States of the United States. During this period 
the respondent has generally acted as selling agent for various woolen 
manufacturers on a commission basis and offers for sale and sells 
such products to retail dealers and other customers located in various 
States of the United States. Respondent causes said products, when 
sold, to be shipped from his place of business in the State of New 
York, or from the places of business of the manufacturer of such 
merchandise, to purchasers thereof located in various States of the 
United States other than the State of New York or States in which 
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such shipments originate. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in such mer- 
chandise in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. Respondent is now, and at all times mentioned Here has 
been, in substantial competition with other individuals and with 
eeicraions firms, and partnerships engaged in the sale and distri- 
bution of outer garment materials, cloth, and other allied products 
in commerce between and among the various States of the United 
_ States and in the District of Columbia. 

Par. 3. The Commission finds that some time prior to 1937 the 
respondent, either individually or as a member of a firm, represented 
the Tingue Manufacturing Co. as selling agent for a woolen fabric 
designated “Camelite.” The Tingue Manufacturing Co. having gone 
out of business, the respondent later, as an individual, engaged in 
the sale and distribution of woolen fabrics manufactured by the 
Wallace Woolen Mills, Inc. At the request of the respondent, the 
Wallace Woolen Mills, Inc., produced a fabric containing approxi- 

mately 10 percent camel hair, which fabric was designated “Camelite.” 
_ The Commission further finds that during the year 1937 and for 
a portion of the year 1938 the respondent was engaged solely in the 
sale and distribution of woolen fabrics, and particularly of the fabric 
designated “Camelite,’ manufactured by the Wallace Woolen 
Mills, Inc. 

Par. 4. In the course and conduct of his said business and for 
' the purpose of inducing the purchase of said fabric designated as 
“Camelite,” the respondent placed certain advertisements in various 
trade papers and periodicals having a general circulation among and 

-between the various States of the United States, describing said 
fabric designated as “Camelite.” Said advertisements were placed 
in such periodicals in the name of the respondent, a portion of the 
cost of which having been paid by the Wallace Woolen Mills, Inc. 
Among and typical of the representations made by the respondent 
in such advertisements are the following: 


CAMELITE 
Genuine Camelite 


(A pictorial representation 
of a camel) 


A Gem Fabric 
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A rich lustrous fleece in the 
season’s latest colors 


* * * 
A Fabric Created by 
HARRY GEMSON 
225 West 34th Street New York 
CAMELITE 


The Fabric 
of the Hour 


The rich lustrous fleece that has 
won approval of leading buyers of 
teen coats and girls’ coats. 


GENUINE CAMELITE 


(A pictorial representation 
of a camel) 


A Gem Fabric 
* * * * 
Camelite has been created by 
HARRY GEMSON 
225 West 34th Street New York 
CAMELS 
in America 
Genuine Camelite 


(A pictorial representation 
of a camel) 


A Gem Fabric 


* * * 


Today more than ever before, Camel hair is being used by the masses. 


82. F.C. 


It is 


the only staple fabric, never getting out of style, and is made exclusively for 
us by a high grade woolen mill established nearly half a century ago who 
with their manipulation produce from fiber to finished fabric insuring uniformity 


of quality. 


HARRY GEMSON oie 


1311 Findings 
Use Gemson’s Camelite 


HARRY GEMSON 


Par. 5. In addition to the advertisements hereinabove described, 
the respondent has used the name “Camelite,” together with the 
above-described pictorial representation, on various circulars and 
other printed matter offering for sale and describing fabric desig- 
nated as “Camelite.” The respondent has also caused labels to be 
placed on said material reading as follows: 


Genuine 
CAMELITE 


(Pictorial representation 
of a camel) 


A Gem Fabric 


Par. 6. The Commission further finds that the use of the word 
“Camelite” to designate or describe respondent’s product, the use of 
the representations contained in the advertisements hereinabove set 
_ forth, and the use of labels on said product bearing the name “Camel- 
ite” and a pictorial representation of a camel constitute representa- 
tions that the product sold by the respondent under the designation 
“Camelite” is composed entirely of camel’s hair, when in truth and 
in fact respondent’s product designated “Camelite” contains only 
approximately 10 percent genuine camel’s hair. 

Par. 7. The Commission further finds that the use by the respond- 
ent of the foregoing false, deceptive, and misleading statements and 
the designation of respondent’s product as “Camelite” in advertising 
and upon labels and the use of the pictorial representation of a 
camel in various advertising and upon labels, had a tendency and 
capacity to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous belief that respondent’s product so 
designated and described was composed entirely of camel’s hair. On 
account of this erroneous and mistaken belief a number of the con- 
suming public have purchased a substantial volume of respondent’s 
fabrics, with the result that trade has been diverted unfairly to the 
respondent from his competitors who are also engaged in the sale 
and distribution in commerce between and among the various States 
of the United States and in the District of Columbia of various 
woolen and camel hair fabrics. 
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CONCLUSION 


The aforesaid acts and practices of respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
‘competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respond- 
ent, testimony, and other evidence taken before Miles J. Furnas, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
and report of the trial examiner thereon, and brief filed herein by 
John R. Phillips, Jr., counsel for the Commission, and the Commis- 
sion having made its findings as to the facts and its conclusion that 
said respondent has violated the provisions of the Federal Trade 
Commission Act; 

It is ordered, That the respondent, Harry Gemson, his representa- 
tives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, and dis- 
tribution of outer garment materials, cloth, and allied products in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Using the words “camel’s hair” or “camel,” or any other term or 
terms descriptive of camel’s hair, in advertising or otherwise, to de- 
scribe, designate, or refer to any fabric or product which is not com- 
posed wholly of camel’s hair; provided, however, that in the case of 
fabrics or products composed in part of camel’s hair and in part of 
other fibers, such terms may be used as descriptive of such camel’s 
hair content if there are used in immediate connection and conjunc- 
tion therewith, in letters of at least equal size and conspicuousness, 
words truthfully describing and designating each constituent fiber 
thereof. 

2. Using the term “Camelite” or any other term which includes the 
word “camel” or any colorable simulation thereof, or using any other 
term of similar import or meaning on labels or otherwise, to describe, 
designate, or refer to any fabric or product which is not composed 
wholly of camel’s hair; provided, however, that in the case of fabrics 
or products composed in part of camel’s hair and in part of other 
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_ fibers, such term may be used as descriptive of the camel’s hair 
content if there are used in immediate connection or conjunction 
therewith, in letters of at least equal size and conspicuousness, words 
truthfully describing and designating each constituent fiber or ma- 
terial thereof. 

3. Using any pictorial design of a camel in connection with any 
description of, or reference to, fabrics or products in which camel’s 
hair is not the predominating fiber. 

4. Representing, in any manner, that fabrics or products offered 
for sale or sold by respondent contain camel’s hair in greater quan- 
tity than is actually the case. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Coiunecion a report 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 

It is further ordered, That no provisions contained in this order 
shall be construed as authorizing or permitting, after July 14, 1941, 
the labeling of any wool product in any manner other than in strict 
conformity with the provisions of the “Wool Products Labeling Act 
of 1939.” 
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In tHe MatTrer oF 


HARTIG DRUG COMPANY, ALSO TRADING AS H. K. 
PHARMACEUTICAL LABORATORIES, AND A. J. HARTIG, 
AS PRESIDENT OF HARTIG DRUG COMPANY, INDI- 
VIDUALLY AND TRADING AS H. K. PHARMACEUTICAL 
LABORATORIES 


COMPLAINT, FINDINGS, AND ORDPR IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4406. Complaint, Mar. 4, 1941—Decision, Apr. 26, 1941* 


Where a corporation and an individual, who, as its president, controlled and 
directed its policies and activities as a family business, engaged in inter- 
state sale and distribution of various medicinal preparations, including 
certain products purportedly for the relief of delayed menstruation, con- 
sisting of five treatments designated as “Menstruaid Nos. 1, 2, 3, 4, and 
5”; by means of advertisements disseminated through the mails and by 
circulars and other printed or written matter— 

(a) Represented that said preparations constituted a competent, effective and 
positive remedy for delayed menstruation, were harmless, and would nor- 
malize the most stubborn menstrual troubles speedily, conveniently, and 
painlessly; which claims were false, and said preparations were not safe 
or harmless, in that they contained the drugs ergot, aloes, and cottonroot 
bark, and use thereof might result in gastrointestinal disturbances and 
excessive congestion and hemorrhage of the pelvie organs and, in case of 
pregnancy, might cause uterine infection and blood poisoning ; 

(b) Represented that said preparations constituted a scientific remedy which 
was fully guaranteed; facts being they did not constitute a _ scientific 
remedy for said conditions, were not fully guaranteed in that all said cor- 
poration and individual would do in connection with such guarantee was 
to furnish an additional supply designated as “Super Strength” at reduced 
price of $5 upon failure of purchaser to obtain desired results; and 

(c) Failed to reveal facts material in the light of said representations, and that 
use of such preparations under the conditions prescribed therein or under 
such as are customary or usual, might cause gastrointestinal disturbances, 
pelvic hemorrhage, uterine infection and blood poisoning, as noted above; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that such false advertisements were true, 
and of inducing it, because of such belief, to purchase their medical prepa- 
rations containing injurious drugs: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Eldon P. Schrup for the Commission. 


1 Amended. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Hartig Drug Com- 
pany, a corporation, also trading as H. K. Pharmaceutical Labora- 
tories, and A. J. Hartig, individually, as president of the Hartig 
Drug Company, and trading as H. K. Pharmaceutical Laboratories, 
hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its amended complaint stating its charges in that respect as follows: 

Paracrapy 1. Respondent Hartig Drug Company is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Iowa, trading as H. K. Pharmaceutical Labora- 
tories, with its office and principal place of business located at 756 
Main Street, Dubuque, Iowa. Respondent A. J. Hartig and family 
are the principal officers and stockholders of said corporation and 
respondent A. J. Hartig as its president controls and directs the 
policies and activities of said corporate respondent. 

Respondent A. J. Hartig is an individual trading and doing busi- 
ness aS H. K. Pharmaceutical Laboratories with his office and prin- 
cipal place of business occupying the same premises as that of the 
Hartig Drug Company located at 756 Main Street, Dubuque, Iowa. 

Par. 2. The respondents are now, and for more than two years 
last past have been, engaged in the sale and distribution of various 
medicinal preparations in commerce between and among the various 
States of the United States and in the District of Columbia. Among 
the preparations so sold and distributed by the respondents are cer- 
tain medicinal preparations purportedly for the relief of delayed 
menstruation which consist of five treatments designated as “Men- 
struaid Nos. 1, 2, 3,4, and 5.” 

Respondents cause said preparations when sold to be transported 
from their place of business in the State of Iowa to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said products in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of their business, as aforesaid, 
the respondents have disseminated and have caused the dissemination 
of false advertisements concerning their said preparations by United 
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States mails and by various other means in commerce, as “commerce” 


is defined in the Federal Trade Commission Act; and have dissemi- 
nated and have caused the dissemination of false advertisements con- 
cerning their said preparations by various means, for the purpose 
of inducing and which are likely to induce, directly or indirectly, the 
purchase of their said preparations in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. Among and typical 
of the false, misleading and deceptive statements and representations 
contained in said false advertisements disseminated and caused to be 
disseminated as herein set forth by United States mails and by cir- 
culars and other printed or written matter, are the following: 

I Wonder if I’ll BE DELAYED This Month? 

Happy Days are Here for MARRIED WOMEN. 

At last science offers married women relief when nature fails. ‘“Menstruaid” 
will speedily relieve and normalize the most stubborn overdue and discouraging 
delayed female condition. The action is reported to be quick, painless, harmless 
and convenient . . . Hasy to use . . . speedy, positive results without 
interference with your work. 


CROSS OUT YOUR WORRY DAYS 


Every woman has a right to live and enjoy her life. Now banish worry and 
‘marked calendar days forever. ‘Menstruaid” is a scientific remedy, consisting 
of 5 different treatments— 

No. 1. A liquid taken 4 times a day. 

No. 2. Tablets taken each night. 

No. 38. A powder used in hot bath each night. 

No. 4. A powder taken in hot water each night. 

No. 5. A suppository to be used each night. 

All in one kit, with simple directions. 


COMPLETE GUARANTEE 


of the manufacturers—H. K, Pharmaceutical 
Laboratories, Dubuque, Iowa, in each package. 


Naturally a scientific compound that will do the work effectively is worth its 
-cost—Price of ‘““Menstruaid” complete treatment $10.00. 

“Menstruaid” is registered in United States Patent Office, No. 315,587—Get the 
genuine from your Druggist today. 

Par. 4. By the use of the representations hereinabove set forth, 
and other representations similar thereto not specifically set out herein, 
respondents have represented that their medicinal preparations, 
known as “Menstruaid Nos. 1, 2, 38, 4, and 5” constitute a competent 
and effective remedy for delayéd menstruation; that said prepara- 
tions are harmless, and will positively bring about a return of normal 
menstruation and normalize the most stubborn cases of menstrual 
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troubles speedily, conveniently and painlessly ; and that said prepara- 
tions constitute a scientific remedy which is fully guaranteed. 

Par. 5. The aforesaid statements and representations used and dis- 
seminated by the respondents as hereinbefore set forth are grossly 
exaggerated, false and misleading. In truth and in fact, respondents’ 
preparations do not constitute a competent or effective treatment for 
delayed menstruation. Said preparations do not constitute a scien- 
ific remedy for delayed menstruation and are not fully guaranteed. 
All that the respondents will do in connection with such guarantee 
is to furnish an additional supply designated as “Super Strength” 
at a reduced price of $5.00 upon the failure of the purchaser to 
obtain the desired results. This form of compliance with the so-called 
guarantee is not made known to the purchaser until after the purchase 
is completed and the package opened. Respondents’ preparations will 
not normalize the most stubborn cases of menstrual trouble speedily, 
conveniently or painlessly. Moreover, said preparations are not safe 
or harmless as they contain the drugs ergot, aloes and cotton root 
bark in quantities sufficient to cause serious and irreparable injury 
to health if used under the conditions prescribed in said advertise- 
ments or under such conditions as are customary or usual. 

Such use of said preparations may result in gastrointestinal dis- 
turbances, catharsis, nausea and vomiting with pelvic congestion, con- 
gestion of the uterus leading to excessive uterine hemorrhage, and in 
those cases where said preparations are used to interfere with the 
normal course of pregnancy such use may result in uterine infection 
with extension to other pelvic and abdominal structures and even 
to the blood stream, causing the condition known as septicemia, or 
blood poisoning. 

The use of said preparations may also produce a severe circulatory 
condition by the congestion of the blood vessels and contraction of 
the involuntary muscles, often with poisonous effect upon the human 
system, and tending to cause abortion in some instances, and may 
result in severe toxic conditions such as hemorrhagic diarrhea, and 
in some instances producing a gangrenous condition of the lower 
limbs, resulting either in possible loss of limbs or in other serious 
or irreparable injury to health. 

Par. 6. The advertisements disseminated by the respondents con- 
stitute false advertisements for the further reason that they fail to 
reveal facts material in the light of the representations contained 
therein and fail to reveal that the use of said preparations under 
the conditions prescribed in said advertisements or under such con- 
ditions as are customary or usual may cause gastrointestinal dis- 
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turbances and excessive congestion and hemorrhage of the pelvic 
organs, and in the case of pregnancy may cause uterine infection and 
blood poisoning. 

Par. 7. The use by the respondents of the foregoing false, decep- 
tive and misleading statements and representations, disseminated as 
aforesaid, has had and now has, the capacity and tendency to and 
does mislead and deceive a substantial portion of the purchasing pub- 
lic into the erroneous and mistaken belief that such false statements, 
representations and advertisements are true, and to induce a portion 
of the purchasing public, because of such erroneous and mistaken 
belief, to purchase respondents’ medicinal preparations containing 
injurious drugs. 

Par. 8. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS 4S TO THE F'AcTS, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 4, 1941, issued and there- 
after served its amended complaint in this proceeding upon the 
respondents, Hartig Drug Co., a corporation, also trading as H. K. 
Pharmaceutical Laboratories, and A. J. Hartig, as president of the 
Hartig Drug Co., individually and trading as H. K. Pharmaceutical 
Laboratories, charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
On March 24, 1941, the respondents filed their answer, in which answer 
they admitted all the material allegations of fact set forth in said 
amended complaint, and waived all intervening procedure and further 
hearing as to said facts. Thereafter the proceeding regularly came on 
for final hearing before the Commission on the said complaint and 
amended complaint and the answer thereto, and the Commission having 
duty considered the matter and being now fully advised in the premises 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Hartig Drug Co. is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of Iowa, trading as H. K. Pharmaceutical Laboratories, with 
its office and principal place of business located at 756 Main Street, 
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Dubuque, Iowa. Respondent A. J. Hartig and family are the principal 
officers and stockholders of said corporation and respondent A. J. 
Hartig as its president controls and directs the polivies and activities. 
of said corporate respondent. 

Respondent A. J. Hartig is an individual trading and doing business- 
as H. K. Pharmaceutical Laboratories with his office and principal 
place of business occupying the same premises as that of the Hartig 
Drug Co. located at 756 Main Street, Dubuque, Iowa. 

Par. 2. The respondents are now, and for more than 2 years last past. 
have been, engaged in the sale and distribution of various medicinal 
preparations in commerce between and among the various States of 
the United States and in the District of Columbia. Among the prep- 
arations so sold and distributed by the respondents are certain medici- 
nal preparations purportedly for the relief of delayed menstruation 
which consist of five treatments designated as ‘“Menstruaid Nos. 1, 2, 3, 
4, and 5.” 

Respondents cause said preparations when sold to be transported 
from their place of business in the State of Iowa to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said products in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of their business, as aforesaid, the 
respondents have disseminated and have caused the dissemination of 
false advertisements concerning their said preparations by United 
States mails and by various other means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act; and have dissemi- 
nated and have caused the dissemination of false advertisements con- 
cerning their said preparations by various means, for the purpose of 
inducing and which are likely to induce, directly or indirectly, the 
purchase of their said preparations in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. Among and typical 
of the false, misleading and deceptive statements and representations 
contained in said false advertisements disseminated and caused to be 
disseminated as herein set forth by United States mails and by circulars 
and other printed or written matter are the following: 


I Wonder If I'll Br DELAYED This Month? 
Happy Days are Here for MARRIED WOMEN 
At last science offers married women relief when nature fails. “Menstruaid” 


will speedily relieve and normalize the most stubborn overdue and discouraging 
322695™—41—-VOL. 32 84 
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delayed female condition. The action is reported to be quick, painless, harmless 
and convenient . . Easy to use . . speedy, positive results without interference 


with your work. 
CROSS OUT YOUR WORRY DAYS 


Every woman hag a right to live and enjoy her life. Now banish worry and 
marked calendar days forever. ‘“Menstruaid” is a scientific remedy, consisting of 
5 different treatments— 

No.1. A liquid taken 4 times a day. 

No. 2. Tablets taken each night. 

No. 3. A powder used in hot bath each night. 

No. 4. A powder taken in hot water each night. 

No. 5. A suppository to be used each night. 

All in one kit, with simple directions. 


COMPLETE GUARANTEE 


of the manufacturers—H. K. Pharmaceutical Laboratories, Dubuque, Iowa, in 
each package. 

Naturally a scientific compound that will do the work effectively is worth its 
cost—Price of ‘“Menstruaid” complete treatment $10.00. 

“Menstruaid” is registered in United States Patent Office, No. 315,537—Get the 
genuine from your Druggist today. 

Par. 4. By the use of the representations hereinabove set forth, and 
other representations similar thereto not specifically set out herein, 
respondents have represented that their medicinal preparations, known 
as “Menstruaid Nos. 1, 2, 3, 4, and 5” constitute a competent and ef- 
fective remedy for delayed menstruation; that said preparations are 
harmless, and will positively bring about a return of normal men- 
struation and normalize the most stubborn cases of menstrual troubles 
speedily, conveniently and painlessly; and that said preparations con- 
stitute a scientific remedy which is fully guaranteed. 

Par. 5. The aforesaid statements and representations used and dis- 
seminated by the respondents as hereinbefore set forth are grossly 
exaggerated, false and misleading. In truth and in fact, respondents’ 
preparations do not constitute a competent or effective treatment for 
delayed menstruation. Said preparations do not constitute a scien- 
tific remedy for delayed menstruation and are not fully guaranteed. 
All that the respondents will do in connection with such guarantee is 
to furnish an additional supply designated as “Super Strength” at a 
reduced price of $5 upon the failure of the purchaser to obtain the 
desired results. This form of compliance with the so-called guarantee 
is not made known to the purchaser until after the purchase is com- 
pleted and the package opened. Respondents’ preparations will not 
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normalize the most stubborn cases of menstrual trouble speedily, con- 
veniently or painlessly. Moreover, said preparations are not safe or 
harmless as they contain the drugs ergot, aloes and cotton root bark 
in quantities sufficient to cause serious and irreparable injury to 
health if used under the conditions prescribed in said advertisements 
or under such conditions as are customary or usual. 

Such use of said preparations may result in gastrointestinal dis- 
turbances, catharsis, nausea and vomiting with pelvic congestion, con- 
gestion of the uterus leading to excessive uterine hemorrhage, and 
in those cases where said preparations are used to interfere with the 
normal course of pregnancy such use may result in uterine infection 
with extension to other pelvic and abdominal structures and even to 
the blood stream, causing the condition known as septicemia, or blood 
poisoning. . 

The use of said preparations may also produce a severe circulatory 
condition by the congestion of the blood vessels and contraction of 
the involuntary muscles, often with poisonous effect upon the human 
system, and tending to cause abortion in some instances, and may 
result in severe toxic conditions such as hemorrhagic diarrhea, and 
‘In some instances producing a gangrenous condition of the lower 
limbs, resulting either in possible loss of limbs or in other serious 
or irreparable injury to health. 

Par. 6. The advertisements disseminated by the respondents con- 
stitute false advertisements for the further reason that they fail to 
reveal facts material in the light of the representations contained 
therein and fail to reveal that the use of said preparations under the 
conditions prescribed in said advertisements or under such condi- 
tions as are customary or usual may cause gastrointestinal disturb- 
ances and excessive congestion and hemorrhage of the pelvic organs, 
and in the case of pregnancy may cause uterine infection and blood 
poisoning. 

Par. 7. The use by the respondents of the foregoing false, decep- 
tive, and misleading statements and representations, disseminated as 
aforesaid, has had and now has, the capacity and tendency to and 
does mislead and deceive a substantial portion of the purchasing 
. public into the erroneous and mistaken belief that such false state- 
ments, representations and advertisements are true, and to induce a 
portion of the purchasing public, because of such erroneous and 
mistaken belief, to purchase respondents’ medicinal preparations con- 
taining injurious drugs. 
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CONCLUSION 


The aforesaid acts and practices of the respondents, as herein 
found, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended complaint of the Commission and the 
answer of respondents, in which answer respondents admit all the 
material allegations of fact set forth in said amended complaint, and 
state that they waive all intervening procedure and further hearing 
as to said facts, and the Commission having made its findings as to 
the facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act; 

It is ordered, That the respondents, Hartig Drug Co., a corpora- 
tion, also trading as H. K. Pharmaceutical Laboratories, or trading 
under any other name, and its officers, and A. J. Hartig, as president 
of the Hartig Drug Co., individually and trading as H. K. Pharma- 
ceutical Laboratories, or trading under any other name, and their 
respective representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale or distribution of their medicinal preparations known as 
“Menstruaid Nos. 1, 2, 3, 4, and 5,” or any product of substantially 
similar composition or possessing substantially similar properties, 
whether sold under the same names or under any other name, do 
forthwith cease and desist from, directly or indirectly: 

1. Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails, or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or through inference: 

(a) That said preparations constitute a competent or effective treat- 
ment for delayed, unnatural or suppressed menstruation; that said 
preparations are scientific, safe or harmless; that said preparations 
are guaranteed; or which advertisement fails to reveal that the use 
of said preparations may cause gastrointestinal disturbances and 
excessive congestion and hemorrhage of the pelvic organs, and in the 
case of pregnancy may cause uterine infection and blood poisoning. 

2. Disseminating, or causing to be disseminated, any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
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directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said preparations, 
which advertisements contain any of the representations prohibited in 
paragraph 1 hereof, or which fail to reveal that the use of said prep- 
arations may cause gastrointestinal disturbances and excessive con- 
gestion and hemorrhage of the pelvic organs, and in the case of preg- 
nancy may cause uterine infection and blood poisoning. 

It is further ordered, That the respondents shall, within 10 days 
after service upon them of this order, file with the Commission an 
interim report in writing, stating whether they intend to comply with 
this order, and if so, the manner and form in which they intend to 
comply; and that within 60 days after service upon them of this 
order, said respondents shall file with the Commission a report in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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ALBERT LANE, TRADING AS CONSUMERS BUREAU OF 
STANDARDS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3718. Complaint, Feb. 18, 1939—Decision, Apr. 28, 1941 


Where an individual engaged in interstate sale and distribution of publications 
purporting to list and grade consumers’ merchandise and services sold and 
distributed throughout the United States, including, at different periods, his 
“Consumers’ Preference” with Chicago address, his “Consumers’ Bureau 
Reports” with New York address—of each of which only one number 
issued—and finally, his “Consumers Bureau Guide”; selling his said publi- 
cations through personal interviews or correspondence principally to manu- 
facturers or distributors whose products were listed favorably, to induce 

them to finance the printing or distribution of a great number of said 
publications, or to purchase a large number of copies thereof for their own 
use, and to pay from $50 to $150 for each favorable listing of their respective 
products, he representing that he would use the money thus received to 
distribute free copies; and in substantial competition with organizations 
similarly engaged which did not make use of such acts and practices as 
employed by him, as below set forth— 

(a) Represented and implied, through use of trade name “Consumers Bureau 
of Standards,” that he was engaged in making comparative tests of vari- 
ous products for the benefit of consumers, when in fact there was no such 
organization as “Consumers Bureau of Standards” or “Consumers Bureau” 
which trade names were used merely to further sale of his publications; 

(b) Represented, as aforesaid, and in statements in his publications that so- 
called “Bureau” was a “national non-profit consumers’ research and edu- 
cational. organization which investigates, tests and reports on goods and 
services for the benefit of the ultimate consumer,” and “to aid consumers 
in making wise and economical purchases” ; 

(c) Represented that a manufacturer or distributor had only to prove his 
products best by tests under ‘supervision of so-called “Bureau,” to secure 
free listing, and that in the event of a final difference of opinion between 
the manufacturer and Bureau on technical matters on such a test, the 
Bureau would “be glad to have the question at issue submitted to the 
Mellon Institute of Industrial Research or the Massachusetts Institute of 
Technology for decision ;” 

(d) Represented that the Bureau had a staff which collected and tested 
samples of merchandise as a basis for their reports, and that he, personally 
had a high professional standing and had been in the research business 
for years; ; 

(e) Represented that laboratory tests would be made to select the merchandise 
which gave the consumers the most for their money, and that the Bureau 
was a going concern with an established organization, representing a large 
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consumers’ research movement, carrying out scientifically the research work. 
undertaken; and 

(f) Represented that his said publication would be issued quarterly, and 
that free distribution of one or two million copies thereof was contem- 

_ plated ; 

Facts being he remained in no location for any considerable length of time; 
maintained no organization, laboratory equipment or staff; had neither 
employees nor assistants, except for occasional employment of not more 
than two stenographers at any one time, and the assistance of his wife, 
but conducted the entire enterprise personally; was not a graduate of 
any college, university, or technical school, had no particular knowledge 
of laboratory testing and was not an expert on the testing of any of the 
products listed in his publications or upon the subjects concerning which 
he wrote; did not test in any real sense the articles and goods listed, 
excepting canned fruits, vegetables and salmon, which he submitted to 
Government organization for such purpose; selections made by him as 
outstanding values or “best buys” were haphazard and arbitrary; he 
had no arrangements for testing with either the Mellon or Massachusetts. 
Institutes, and no connection with the National Bureau of Standards or 
any Government bureau or organization; and each of his said publications 
was issued, not quarterly, but only once; and 

(g) Intimated to manufacturers or distributors whose products had been 
favorably listed in his publications and whom he solicited as aforesaid, 
that if his demands were not met he would write disparagingly of them 
or their products, with tendency and capacity to intimidate and coerce 
them and cause them to finance distribution of his publications or pur- 
chase a substantial number thereof ; 

With effect of misleading and deceiving a substantial portion of the purchas- 
ing public and manufacturers and distributors into the erroneous belief 
that all of his aforesaid representations were true, with result, because 
of such mistaken belief and of his threatening and coercive acts and prac- 
tices, that a substantial number of the consuming public and manufac- 
turers and distributors whose products were listed in his said publica- 
tions purchased the same, and interstate trade and commerce was unfairly 
diverted to him from his competitors: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors, and constituted unfair methods of competition in commerce 
and unfair and deceptive acts and practices therein. 


Before Mr. Edward EF. Reardon and Mr. Webster Ballinger, trial 
examiners. 

Mr. Fletcher G. Cohn for the Commission. 

Mr. Irwin, Panken, of New York City, for respondent, and also 
Mr. Albert Lane, pro se. 


‘CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
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‘Trade Commission, having reason to believe that Albert Lane, here- 
inafter referred to as respondent, has violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondent, Albert Lane, is an individual doing 
business under the name and style of “Consumers Bureau of Stand- 
ards,” with his principal place of business located at 319 West 48th 
Street, New York, N. Y. 

Respondent, under the aforementioned name of Consumers Bureau 
of Standards, is now, and has been for more than two years last past, 
engaged in the business of selling and distributing in commerce, as 
hereinafter set out, a publication purporting to list and grade cer- 
tain consumers’ goods sold and distributed throughout the United 
States. At the present time said publication is known as “Consumers 
Bureau Reports.” During 1937, when respondent’s place of busi- 
ness was located at 37 West Van Buren Street, Chicago, Ill., said 
publication was known as “Consumers’ Preference.” 

Par. 2. Respondent, in the course and conduct of his business as 
aforesaid, causes and has caused said publications, “Consumers’ Pref- 
erence” and “Consumers Bureau Reports,” when same are, or were, 
sold, or when respondent is, or was, seeking to sell them, to be trans- 
ported from the States of Illinois and New York, respectively, to 
purchasers or prospective purchasers thereof located in States of 
the United States other than the States of Illinois and New York. 
Respondent has maintained, and is still maintaining, so far as the 
publication, “Consumers Bureau Reports,” is concerned, a course 
of trade in said publications in commerce between and among the 
various States of the United States. 

Par. 3. In the course and conduct of his business, respondent is, and 
has been, in substantial competition with other persons, and with 
corporations and firms, engaged in the sale and distribution between 
and among the various States of the United States, and in the District 
of Columbia, of publications which actually contain unbiased scientific 
opinions based on proper tests as to the comparative merits of the 
products listed therein. 

Par. 4. In the course and conduct of his business, as aforesaid, 
respondent has made, and is still making, for the purpose of inducing, 
and which were, and are, likely to induce, directly and indirectly, the 
purchase of his aforesaid publications in said commerce, certain state- 
ments and representations, by means of advertisements contained in 


CONSUMERS BUREAU OF STANDARDS 1333. 
1330 ; Complaint 


said publications and in circulars, and through sales talks and letters. 
to prospective purchasers thereof. 

Among, and typical of, said statements and representations are 
the following: 


Consumers Bureau of Standards. 

Consumers’ Bureau of Standards is a national, non-profit consumers’ research 
and educational organization, which investigates, tests, and reports on goods. 
and services for the benefit of the ultimate consumer. 

Towards this end Consumers’ Bureau of Standards hopes to serve as a national 
clearing-house in securing and publishing outstanding values in a wide variety 
of consumer products, based on comparative tests or examinations as to quality 
and price. 

With well over a million branded products on the market, our first selection 
was, of necessity, confined to a small percentage. The extensive distribution: 
of Consumers’ Preference should, however, overcome this difficulty inasmuch as 
a manufacturer or distributor of competitive products has only to prove his. 
products best by tests, under our supervision, to secure our free listing. In 
the event of a fixed difference of opinion between the manufacturer and our- 
selves on technical matters on such a test, we will be glad to have the question 
at issue, submitted to the Mellon Institute of Industrial Research or the Massa- 
chusetts Institute of Technology for decision. 

The following samples of canned fruit were graded for us by official graders: 
of the United States Bureau of Agricultural Economics. 

Consumers Bureau Reports are published four times a year in 32-page maga- 
zine form and they contain the results of Consumers Bureau of Standards” 
search for the outstanding values in a wide variety of consumers’ products and’ 
services, 


By the means and in the manner aforesaid, and through other 
statements of similar import and meaning to those herein set out,. 
respondent represents and implies that the Consumers Bureau of 
Standards is affiliated or connected with the National Bureau of 
Standards of the Department of Commerce of the United States; 
that said Consumers Bureau of Standards is a national nonprofit 
organization which makes comparative tests of various articles and 
products used by the consuming public, and which advises the public, 
through the publications aforementioned, as to the best values on the 
market; and that over a million copies of said publications, which are 
to be published four times a year, will be distributed to the public 
free of charge; that respondent maintains a staff of technicians to 
make scientific comparative tests or examinations of the various 
articles and products listed in said publications; that the respondent 
has had tests made for him by the United States Bureau of Agricul- 
tural Economics; that in case of dispute between the respondent and 
manufacturers whose products and articles are being tested, the ques- 
tion at issue will be submitted to the Mellon Institute of Industrial. 
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Research or the Massachusetts Institute of Technology for decision; 
and that large numbers of said publications have been purchased 
by manufacturers having products listed therein. 

The respondent has also represented that his said publications were 
magazines designed to present the manufacturer’s side of the picture 
in advertised articles and products in competition with prevailing 
consumers’ analysis magazines like “Consumers’ Research” and “Con- 
sumers’ Union”; that the publications would be sold and distributed 
nationally; with a million copies distributed free; and that he would 
make actual tests of the articles and products listed in his said 
publications. 

Par. 5. The above and foregoing. statements and representations 
as to the nature, extent, and purpose of the business conducted by the 
respondent are grossly exaggerated, misleading, and untrue. In 
truth and in fact, the Consumers Bureau of Standards is not in any 
way affiliated or connected with the National Bureau of Standards 
of the Department of Commerce of the United States. Said Con- 
sumers Bureau of Standards is not a national nonprofit consumers’ 
research and educational organization for securing and publishing 
outstanding values in a wide variety of consumers’ products, based 
on comparative tests or examinations as to quality and price. Re- 
spondent does not investigate, test, examine, or report on articles, 
products, or services for the benefit of consumers. Respondent has 
not maintained a staff to conduct comparative tests or examinations 
of the various articles and products listed in said publications, and 
he has never made any comparative tests or examinations. Respond- 
ent has no means or methods of submitting disputed questions to the 
Mellon Institute of Industrial Research or the Massachusetts Institute 
of Technology for decision. No tests have been conducted for the 
respondent by the United States Bureau of Agricultural Economics 
or by anyone connected with the Department of Agriculture. The 
publications of the respondent do not present the manufacturers’ side 
of the picture of advertised products and said publications are not 
published four times a year, and they are not distributed nationally, 
and neither one million copies nor any other substantial number of 
respondent’s publications have been distributed free. Neither of 
said publications is substantially distributed, nor have they been pur- 
chased in substantial numbers by manufacturers listing products or 
articles therein. The true facts are that Consumers Bureau of Stand- 
ards is a trade name under which the respondent individually engages 
in business for a profit. The respondent has no means or method, 
nor has he ever had any means or method, of making investigations, 
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tests, or examinations to determine the comparative quality or price 
of articles listed in his said publications; he has no employees, nor 
does he possess any laboratories or any other equipment to make any 
test or examination. Respondent, since 1937, has owned and pub- 
lished one edition of “Consumers’ Preference” and one of “Consumers 
Bureau Reports,” the former being in the autumn of 1937 and the 
jatter in the summer of 1938, Respondent’s purpose in selling and 
distributing these publications is not to inform, protect, or advise the 
consuming public, but to induce the manufacturers and producers 
whose products and articles are listed in the publications to purchase 
large numbers of said publications in consideration of respondent’s 
so listing their articles and products. With the exception of the free 
copies sent by the respondent to those whose products were listed in 
his publications, which copies were sent in an effort to induce the pur- 
chases of a large number of other copies, none have been given free 
to the public. 

Par. 6. The use by the respondent of the foregoing false, deceptive 
and misleading representations made in commerce, in the manner 
aforesaid, was, and is, calculated to, and had, and now has, a tend- 
ency to mislead and deceive a substantial portion of the purchasing 
public and the manufacturers and producers, whose products re- 
spondent seeks to list, and has listed, in his publications, into the 
erroneous belief that all of said representations are true. Further, 
as a true consequence of the mistaken and erroneous beliefs induced 
by said representations of respondent, a substantial number of the 
consuming public and the manufacturers and producers, whose prod- 
ucts were and are listed in the publications of respondent, have pur- 
chased a substantial number of said publications, with the result 
that trade has been unfairly diverted to the respondent from his 
competitors, who do not misrepresent their businesses or the contents 
of their publications, and substantial injury has been, and is now 
being, done by respondent to his said competitors in the commerce 
hereinbefore described. 

Par. 7. In soliciting the purchase of his publications by manufac- 
turers and producers, whose products respondent sought, and seeks, 
to list in his publications, respondent has threatened that if said 
manufacturers and producers did not make such purchases, their 
products would be listed disparagingly in respondent’s publications. 
This practice and method used by respondent, in said commerce, 
between and among the various States of the United States, has, and 
has had, the tendency and capacity to, and does, intimidate and 
coerce the manufacturers and producers, whose products are listed 
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in respondent’s publications, to purchase a substantial number of 
copies of said publication. As a result thereof, respondent has a 
competitive advantage over his competitors in said commerce who 
do not use or employ such practices and methods. 

Par. 8. All the aforesaid acts and practices of respondent, as 
hereinbefore alleged in Paragraphs Four and Seven, are to the preju- 
dice of the public and respondent’s competitors and constitute unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 18, 1939, issued its 
complaint in this proceeding and caused same to be served upon 
respondent Albert Lane, an individual, charging him with the use 
of unfair methods of competition in commerce and with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. After the issuance of said complaint and 
the filing of respondent’s answer thereto, testimony and other evi- 
dence in support of the allegations of said complaint were introduced 
by Fletcher G. Cohn, attorney for the Commission, and in opposi- 
tion to the allegations of the complaint by Irwin Panken, attorney 
for the respondent, and also by the respondent, pro se, before exam- 
iners for the Commission theretofore duly designated by it, and said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter the proceeding regularly came 
on for final hearing before the Commission on the said complaint, 
the answer thereto, testimony and other evidence, report of the trial 
examiners and exceptions thereto, briefs in support of the complaint 
and in opposition thereto (oral argument not having been requested) ; 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Albert Lane is an individual who, under 
the trade names of Consumers Bureau of Standards and Consumers 
Bureau, has been, and is, engaged in the business of selling and dis- 
tributing in commerce between and among the various States of the 
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United States and in the District of Columbia certain publications, 
purporting to list and grade consumers’ merchandise, goods, and 
services sold and distributed throughout the United States. 

Par. 2. While conducting the aforesaid business under the trade 
name of Consumers Bureau of Standards respondent Albert Lane, 
in 1937 published, sold, and distributed a publication known as “Con- 
sumers’ Preference,” with the address of said publication being given 
as 87 West Van Buren Street, Chicago, Ill. In 1988 respondent, 
under the same trade name, published, sold, and distributed a publi- 
cation known as “Consumers Bureau Reports,” with the address of 
said publication being given as 319 West Forty-eighth Street, New 
York, N. Y. Respondent personally compiled each of said publica- 
tions and was the author or compiler of the representations contained 
therein. One issue of each of said publications was printed, sold, and 
distributed and thereafter publication, sale, and distribution of each 
was discontinued. 

Par. 38. Respondent’s said publications, “Consumers’ Preference” 
and “Consumers Bureau Reports,” were shipped by the respondent 
from his respective places of business in Chicago, Ill., and New York, 
N. Y., to the purchasers thereof located in the various States of the 
United States and in the District of Columbia. Respondent main- 
tained a course of trade and commerce in said publications, “Con- 
sumers’ Preference” and “Consumers Bureau Reports,” between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 4. In the latter part of 1939, and subsequent to the institu- 
tion of this proceeding, respondent, doing business under the trade 
name of Consumers Bureau, published, distributed, and sold in the 
aforesaid commerce a publication known as “Consumers Bureau 
Guide.” 

Par. 5. Respondent, in the course and conduct of his business, made 
many representations in his publications regarding his business and 
said publications. Among, and typical of, such representations are 
the following: 

Consumers Bureau of Standards is a national non-profit consumers’ research 
and educational organization which investigates, tests, and reports on goods and 
services for the benefit of the ultimate consumer. 

Consumers Bureau of Standards is a national non-profit consumers’ research 
and educational organization which investigates, tests and reports on goods, 
services and sources of supply te aid consumers in making wise and economical 
purchases, 


It (referring to Consumers Bureau of Standards) aims to aid consumers in 
making wise and economical purchases. 
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Toward this end, Consumers Bureau of Standards hopes to serve as a national 
clearing-house in securing and publishing outstanding values in a wide variety 
of consumer products based on comparative tests or examinations as to quality 
and price. . 

As a start, we have selected 700 products which we believe are outstanding. 
_values. 

A manufacturer or distributor of competitive products has only to prove his: 
products best by tests, under our supervision, to secure free listing. In the 
event of a final difference of opinion between the manufacturer and ourselves. 
on technical matters on such a test, we will be glad to have the question at 
issue submitted to the Mellon Institute of Industrial Research or the Massa- 
chusetts Institute of Technology for decision. 

Consumers Bureau Reports are published four times a year in thirty-two page 
magazine form and they contain the results of Consumers Bureau of Standards’ 
search for the outstanding values in a wide variety-of products and services: 
on the basis of the unbiased and impartial competitive tests or examinations 
as to quality and price, hundreds of products are recommended by brand name. 


Par. 6. Respondent, in the course and conduct of his business, also 
represented, among other things, that his publications “Consumers” 
Preference” and “Consumers Bureau Reports” would be issued quar- 
terly; that respondent, doing business under the trade name of Con- 
sumers Bureau of Standards, had a staff which collected samples of 
merchandise and goods and tested the same, after which the said staff 
would compile reports to show the results of said tests; that respond- 
ent had a high professional standing and had been in the research 
business for years; that respondent, doing business under the afore- 
said trade names, would make laboratory tests to select the mer- 
chandise and goods which gave the consumers the most for their 
money; that respondent, doing business under the aforesaid trade 
names, contemplated free distribution of one or two million copies. 
of his publications; that the “Bureau” was a going concern with an 
established organization; that respondent represented a large con- 
sumers’ research movement; or that the research work to be done 
by the “Bureau” would be done scientifically. 

Par. 7. During the years 1937, 19388, and 1939 respondent resided 
and conducted his business at various locations in New York, N. Y.; 
Chicago, Ill.; Philadelphia, Pa.; and Long Island City, N. Y. Re- 
spondent did not remain in any one location for any considerable 
length of time. Respondent has never maintained an organization, 
laboratory equipment, or staff for testing consumer goods. Except 
for the occasional employment of not more than two stenographers 
at any one time and the assistance of his wife, the respondent has 
had neither employees nor assistants and has conducted the entire . 
enterprise by himself as an individual. Respondent is not a gradu- 
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ate of any college, university, or technical school and has no particu- 
lar knowledge of laboratory testing, nor is he an expert on the test- 
ing of any of the products listed in his publications or upon the sub- 
jects concerning which he wrote in these publications. Before re- 
spondent began operating under the trade name of Consumers Bu- 
reau of Standards he was a real estate salesman who, from time to: 
time, sold subdivisions in various parts of the country. 

Par. 8. The respondent did not test, in any real sense, the articles 
and goods listed in his publications. When manufacturers of radios 
furnished samples at the respondent’s request, he conducted “tests of 
selectivity,” which consisted of listening to the radios. Respondent 
made some inquiries of merchants and buyers as to costs and trade-in 
value of such radios, but conducted no tests of any kind with refer- 
ence to the mechanical parts or efficiency of same. Respondent also: 
wrote to manufacturers of different kinds of wearing apparel asking 
them to send him particular sizes of same in order that he might 
test such apparel. The sizes thus requested by respondent were those 
of respondent and his wife. The articles of apparel which respond- 
ent received in response to such requests were then worn by the re- 
spondent and his wife, the respondent claiming that by doing this. 
he was giving these articles an “actual wear test.” None of the in- 
quiries conducted by the respondent into the goods listed in his pub- 
lications were of such a nature as to provide sufficient information or- 
data to determine the consumer value of the articles so examined, 
either separately or in comparison with competitive articles. 

The only products submitted by the respondent for any sort of 
laboratory test were canned fruits, vegetables, and salmon, which 
were submitted by respondent to a Government organization for test- 
ing. These products were listed in “Consumers’ Preference.” None: 
of the products listed in respondent’s publication “Consumers Bureau 
Reports” were submitted for any tests or examinations by Govern- 
ment agencies, and none of the products or articles listed in either 
of-said publications was submitted to any non-Government labora- 
tories for tests or examinations. 

The representations by respondent that certain articles are out- 
standing values or “best buys” implies that the selections were made 
after consideration and tests of all competing articles of substantial 
importance. Respondent did not so consider and test all articles of 
competitive importance with those selected by him. On the contrary, 
his selections were haphazardly and arbitrarily made. 
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Par. 9. Respondent never had any arrangements with e cher the 
Mellon Institute of Industrial Research or the Massachusetts Insti- 
tute of Technology to test anything for him and no products were 
submitted to them by the respondent for testing or grading. Under 
date of February 11, 1937, or approximately eight months before 
publication of “Consumers’ Preference,” respondent made written 
inquiry of the Mellon Institute of Industrial Research to ascertain 
whether it would test certain articles for the purpose of determining 
which among them was “the best buy to the ultimate user or con- 
sumer,” and under date of February 15, 1937, respondent was advised 
that the Mellon Institute of Industrial Research was not in a position 
to make such tests. Respondent’s so-called “Consumers Bureau of 
Standards” was not in any way connected with the National Bureau 
of Standards of the Department of Commerce of the United States 
or with any Bureau, Division, or Department of the United States 
Government. 

Par, 10. The trade name “Consumers Bureau of Standards” im- 
ports and implies that respondent is an organization engaged in 
making comparative tests of various articles and products for the 
benefit of consumers. There was, and is, no such organization as 
Consumers Bureau of Standards or Consumers Bureau. As herein- 
above stated, these are merely trade names under which respondent 
conducted his said business. The subscribers to respondent’s publica- 
tions, who paid a dollar per year for same and whom respondent 
classified as “members” of his said “Consumers Bureau of Standards,” 
were not members of any such organization and never held any meet- 
ings. The “Bureau” never had any permanent address and was not 
a going concern, but was merely a project of the respondent to fur- 
ther the sale of his publications. 

Par. 11. Subscriptions to “Consumers’ Preference” and “Consum- 
ers Bureau Reports” were solicited through subscription coupons 
which appeared on the last page of both publications and also in 
pamphlets distributed by respondent. Said coupons were as follows: 


Subscription Coupon 


$1.00 for one year Issued quarterly 
CONSUMERS BUREAU OF STANDARDS 
347 West 55 Street New York, N. Y. 
I enclose $____--. Please send 


Consumers Bureau Reports for one year to: 
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ADDRESS 


Please accompany subscription with check, dollar bill or money order. 


A similar subscription coupon appeared in respondent’s publica- 
tion known as “Consumers’ Preference” and likewise in various pam- 
phlets which respondent distributed advertising said publications. 
None of the said subseribers eyer received four copies per year of 
respondent’s “Consumers’ Preference” or “Consumers Bureau Re- 
ports” as the subscription coupons represented that they would. 

Par. 12. The principal sales of respondent’s publications were to 
manufacturers or distributors. One of respondent’s methods of sell- 
ing his publications to such manufacturers and distributors was to 
interview personally or write to those whose products were listed 
favorably in his publications to induce or seek to induce them to 
finance the printing or distribution of a great number of said publi- 
cations or to purchase a large number of copies thereof for their own 
use, and many letters soliciting such sales or financial aid were 
written by respondent to such manufacturers and distributors. 

Par. 18. Another method employed by respondent to sell and dis- 
tribute his publications was by means of letters or personal visits to 
attempt to induce each manufacturer or.distributor whose products 
were listed favorably in his‘pubheations to pay amounts varying from 
$50 to $150 for each favorable listing of their products. Respondent 
represented that he would use the money thus received to distribute 
free copies of his publications. The following is from a letter written 
by respondent to certain hosiery manufacturers: 

We are going to make a serious attempt to select, through laboratory tests, the 
Best Buys, within given price ranges, of the branded hosiery on the market. 

We believe most manufacturers of genuine quality products will welcome such 
a comparative test, fairly conducted. All are invited to participate in this test, 
to be made under our supervision, on the basis of a laboratory charge of $22 for 
each number they wish tested plus the cost of the samples. ‘This method has not 
only solved what might otherwise prove an almost prohibitive cost if we had to 
test everything on the market but has preved a most effective means of centering 
our tests to the best. ; 

The laboratory selected and the factors governing the tests will be those most 
apt to create a ready consumer acceptance of the soundness of our findings. 

Those numbers which rate as the BEST BUYS Will be listed in a Consumers Buy- 
ing Guide which we are preparing for annual distribution. It will list, by brand 
name and number, a wide variety of commodities in common use and recommend 
as Best Buys those which, under similar tests, grade accordingly. 

The Guide will be offered nationally to retailers and the ultimate consumers for 
practically the cost of compiling, printing and mailing or twenty five cents. This 
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should secure an extensive Nation-wide circulation but, to further assure this, we 
contemplate the free distribution of about one million Guides, the expense of 
which is to be allotted to the participants on a basis of 150 for each listing. 

Par. 14. In soliciting the sale to or financing of his publications by 
manufacturers and distributors whose products had been favorably 
listed therein, the respondent intimated and inferred that if his de- 
mands were not met he would write disparagingly or in a derogatory 
manner of them or their products. This method used by respondent 
has had, and now has, the tendency and capacity to intimidate and 
coerce the manufacturers and producers whose products are listed in 
respondent’s publications, and to cause them to finance the distribution 
of his publications or to purchase a substantial number of same. 

Par. 15. In the course and conduct of his business respondent is, and 
has been, in substantial competition with organizations engaged in the 
publication, sale, and distribution in commerce between and among the 
various States of the United States and in the District of Columbia 
of publications purporting to list and grade consumers’ merchandise, 
goods, and services sold and distributed throughout the United States. 
Said organizations have not engaged in the acts and practices used by 
respondent, and the aforesaid acts and practices of the respondent have 
been, and are, injurious to the business in commerce of said competitors. 


AH Aalt 


tendency to, and do, mislead and deceive a substantial portion of the 
purchasing public, and manufacturers and distributors whose products 
respondent sought to or did list in his publications, into the erroneous 
belief that all said representations are true. As a result of the mis- 
taken and erroneous belief induced by such grossly exaggerated, false, 
and deceptive representations, and of the threatening and coercive acts 
and practices of respondent with respect to manufacturers and dis- 
tributors, a substantial number of the consuming public and the manu- 
facturers and distributors whose products were listed in the publica- 
tions of respondent have purchased said publications, and trade and 
commerce among and between States of the United States and of the 
District. of Columbia has been unfairly diverted to respondent from 
his competitors. 

CONCLUSION 


The aforesaid acts and practices of the respondent are all to the 
prejudice of the public and of respondent’s competitors and constitute 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence in support of the allegations 
of said complaint and in opposition thereto taken before examiners of 
the Commission theretofore duly designated by it, report of the trial 
examiners and exceptions thereto, and briefs filed herein; and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That respondent Albert Lane, trading or doing busi- 
ness as Consumers Bureau of Standards or Consumers Bureau, or 
under any other name, his representative, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of any book, maga- 
zine, periodical, circular letter, or any other printed or written matter 
which gives or purports to give appraisals or classifications of mer- 
chandise, goods, or services, do forthwith cease and desist, directly 
or by implication, from: 

1. Representing in any manner, or using any trade or other name 
which imports or implies, that such publication is compiled, issued, 
sold, or offered for sale by or under the direction of any bureau, insti- 
tute, or organization engaged in research work for the benefit of 
consumers, or devoted to aiding consumers in making wise or eco- 
nomical purchases, or which by means of any scientific or adequate 
tests of any nature designates the comparative consumer value of any 
merchandise, goods, or services. 

2. Representing that any such publication is or will be issued, 
printed, or distributed at any stated time or times other than those 
at which it is actually issued, printed, or distributed. 

3. Representing that respondent’s business is operated on a non- 
profit basis. 

4. Representing that respondent’s business is national in scope, or 
representing in any manner that such business is greater in size or 
scope than is the fact. 

5. Representing that respondent is, or represents, any consumers’ 
research group or movement. 

6. Representing that respondent has any arrangement with the 
Mellon Institute of Industrial Research, Massachusetts Institute of 
Technology, or any similar organizations or institutions, for the sub- 
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mission thereto for determination of any questions concerning the 
value or comparative value of merchandise, goods, or services. 

7. Representing that respondent personally is qualified by any spe- 
cial training, education, or experience to determine or has any em- 
ployees, staff equipment, or facilities for determining, by any scien- 
tific method or adequate investigation or tests, the value or compara- 
tive value of any merchandise, goods, or services. 

8. Threatening, inferring, or implying to any manufacturer or 
distributor of merchandise, goods, or services that’a refusal to buy 
copies of or contribute financially to such publication or directly or 
indirectly to respondent, will or may result in unfavorable, disparag- 
ing, or derogatory listing of, or reference to, such manufacturer or 
distributor or his merchandise, goods, or services in or in connection 
with said publication. 

It is further ordered, That respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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ETHEL BELLAMY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN-REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4424. Complaint, Dec. 19, 1940—Decision, Apr. 28, 1941 


Where a corporation engaged in interstate sale and distribution of its cosmetic 
and drug preparation designated as “Ethel Bellamy Eyelash Luxuriant”; by 
means of advertisements in newspapers and periodicals and in circulars, 
leaflets, pamphlets, and other advertising literature— 

Represented, directly and by implication, that its said product was of substantial 
therapeutic value in the treatment of granulated eyelids, and that use thereof 
promoted growth of eyelashes, supplied pigment thereto, and darkened them 
permanently ; : 

Facts being that it possessed no therapeutic value in the treatment of granulated 
eyelids, was wholly incapable of affecting the growth of eyelashes and, while 
its properties as a dye might darken eyelashes temporarily, it had no perma- 
nent effect upon color thereof and did not supply any pigment thereto; 

With effect of misleading and deceiving a substantial number of the purchasing 
public into the erroneous and mistaken belief that such representations were 
true and of inducing thereby its purchase of substantial quantities of such 
product : 

Heid, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public and constituted unfair and deceptive 
acts.and practices in commerce. 


Before Mr. Randolph Preston, trial examiner. 
Mr. Donovan Divet for the Commission. 
Mock & Blum, of New York City, for respondent 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Ethel Bellamy, Inc., 
a corporation, hereinafter referred to as respondent. has violated the 
provisions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondent Ethel Bellamy, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State of 
New Jersey, with its general offices and principal place of business 
located at 30 Elm Street, Nutley, N. J. 
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Par. 2. Respondent is now and has been for more than 1 year last 
past engaged in the sale and distribution of a cosmetic and drug prep- 
aration known and designated as “Ethel Bellamy Eyelash Luxuriant.” 
Respondent causes its said preparation, when sold, to be transported 
from its aforesaid place of business in the State of New Jersey to pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in its said 
preparation in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, respond- 
ent has disseminated and is now disseminating, and has caused, and is 
now causing, the dissemination of false advertisements concerning its 
said product by United States mails and by various other means in — 
commerce, as commerce is defined in the Federal Trade Commission 
Act; and respondent has also disseminated and is now disseminating, 
and has caused and is now causing the dissemination of, false adver- 
tisements concerning its said product by various means for the purpose 
of inducing and which are likely to induce, directly or indirectly, the 
purchase of its said product in commerce, as commerce is defined in the 
Federal Trade Commission Act. Among and typical of the false, mis- 
leading, and deceptive statements and representations contained in 
said false advertisements disseminated and caused to be disseminated, 
as hereinabove set forth, by the United States mails, by advertisements 
in newspapers and periodicals and by circulars, leaflets, pamphlets, and 
other advertising literature, are the following: 

1. Some years ago, I burned my lashes—they never grew—since I have started 
to use this amazing lash grower, they have grown about % inch only using it three 
months. I recommend it very highly and can speak truthfully of the experience. 


2. It has helped my lashes as they would never grow before, no matter what I 
used. 


8. At the end of the second month, lashes had grown darker. On the lower lid, 
hew ones had grown in. 


4. My daughter has been using the eyelash luxuriant over a month and a length- 
ening and thickening of her eyelashes is quite apparent. She also was affected 
with granulated eyelids and your preparation has been of real benefit in helping 
remedy this condition. 

Par. 4. Through the use of the aforesaid statements and representa- 
tions, and others of similar import and meaning not specifically set 
out herein, respondent has represented directly and by implication 
that respondent’s said preparation Ethel Bellamy Eyelash Luxuriant 
is of substantial therapeutic value in the treatment of granulated eye- 
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lids; that its use promotes the growth of eyelashes; that it supplies 
pigment to the eyelashes and darkens eyelashes permanently. 

Par. 5. The aforesaid representations and claims used and dissemi- 
nated by the respondent as hereinabove described are grossly exagger- 
ated, misleading and untrue. In truth and in fact, respondent’s said 
preparation, Ethel Bellamy Eyelash Luxuriant, possesses no thera- 
peutic value in the treatment of granulated eyelids. Said preparation 
is wholly incapable of promoting or affecting the growth of eyelashes. 
While said preparation, by reason of its properties as a dye, may serve 
to darken eyelashes temporarily, it is incapable of any permanent 
effect upon the color of the eyelashes. It does not supply any pigment 
to the eyelashes. 

Par. 6. The use by the respondent of the foregoing false and decep- 
tive statements and representations with respect to its said prepara- ~ 
tion, disseminated as aforesaid, has had and now has the capacity and. 
tendency to, and does, mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
statements, representations and advertisements are true, and to induce 
a portion of the purchasing public, because of such erroneous and mis- 
taken belief, to purchase substantial quantities of respondent’s prepa- 
ration. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnprn¢s as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 19, 1940, issued, and on 
December 20, 1940, served its complaint in this proceeding upon re- 
spondent, Ethel Bellamy, Inc., a corporation, charging it with the use 
of unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. After the issuance of said complaint and 
the filing of respondent’s answer, the Commission, by order entered 
herein, granted respondent’s motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the material 
allegations of fact set forth in said complaint and waiving all inter- 
vening procedure and further hearing as to said facts, which substitute 
answer was duly filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commission 
on the said complaint and substitute answer, and the Commission, hav- 
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ing duly considered the matter and being:now fully advised: in the 
premises, finds.that this proceeding is in the interest of the public, and 
makes this its findings as to the facts and its conclusion drawn there- 
from. 

FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent Ethel Bellamy, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State of 
New Jersey, with its general offices and principal place of business 
located at 503 Franklin Avenue, Nutley, N. J. 

Par. 2. Respondent is now and has been for more than one year 
last past engaged in the sale and distribution of a cosmetic and drug 
preparation known and designated as “Ethel Bellamy Eyelash Lux- 
uriant.” Respondent causes its said preparation, when sold, to be 
transported from its aforesaid place of business in the State of New 
Jersey to purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondent main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in its said preparation in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, respond- 
ent has disseminated and is now disseminating, and has caused, and 
is now causing, the dissemination of false advertisements concerning 
its said product by United States mails and by various other means 
in commerce, as commerce is defined in the Federal Trade Commis- 
sion Act; and respondent has also disseminated and is now dissemi- 
nating, and has caused and is now causing the dissemination of, false 
advertisements concerning its said product by various means for the 
purpose of inducing and which are likely to induce, directly or in- 
directly, the purchase of its said product in commerce, as commerce is 
defined in the Federal Trade Commission Act. Among and typical 
of the false, misleading, and deceptive statements and representa- 
tions contained in said false advertisements disseminated and caused 
to be disseminated, as hereinabove set forth, by the United States 
mails, by advertisements in newspapers and periodicals, and by cir- 
culars, leaflets, pamphlets, and other advertising literature, are the 
following: 


1. Some years ago, I burned my lashes—they never grew—since I have started 
to use this amazing lash grower, they have grown about 14 inch only using it 
three months. I recommend it very highly and can speak truthfully of the 
experience. 
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2. It has helped my lashes as they would never grow before, no matter what 
I used. 

3. At the end of the second month, lashes had grown darker. On the lower 
lid, new ones had grown in. 

4, My daughter has been using the eyelash luxuriant over a month and a 
lengthening and thickening of her eyelashes is quite apparent. She also was 
affected with granulated eyelids and your preparation has been of real benefit 
in helping remedy this condition. 

Par. 4. Through the use of the aforesaid statements and represen- 
tations, and others of similar import and meaning not specifically set 
out herein, respondent has represented directly and by implication 
that respondent’s said preparation Ethel Bellamy Eyelash Luxuriant 
is of substantial therapeutic value in the treatment of granulated 
eyelids; that its use promotes the growth of eyelashes; that it supplies 
pigment to the eyelashes and darkens eyelashes permanently. 

Par. 5. The aforesaid representations and claims used and dissem- 
inated by the respondent as hereinabove described are grossly ex- 
aggerated, misleading and untrue. In truth and in fact, respondent’s 
said preparation, Ethel Bellamy Eyelash Luxuriant, possesses no 
therapeutic value in the treatment of granulated eyelids. Said prep- 
aration is wholly incapable of promoting or affecting the growth of 
eyelashes. While said preparation, by reason of its properties as a 
dye, may serve to darken eyelashes temporarily,.it is incapable of 
any permanent effect upon the color of the eyelashes. It does not 
supply any pigment to the eyelashes. 

Par. 6. The use by the respondent of the foregoing false and de- 
ceptive statements and representations with respect to its said prepa- 
ration, disseminated as aforesaid, has had and now has the capacity 
and tendency to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements, representations and advertisements are true, and to 
induce a portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase substantial quantities of respondent’s 
preparation. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are 
all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


1350 FEDERAL TRADE COMMISSION DECISIONS 
Order 32 FT. C. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint and states that it waives all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act; 

It is ordered, That the respondent, Ethel Bellamy, Inc., a corpora- 
tion, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, or distribution of its preparation designated “Ethel 
Bellamy Eyelash Luxuriant,” or any preparation of substantially 
similar composition or possessing substantially similar properties, 
whether sold under the same name or under any other name, do tony. 
with cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails, or (b) by any means in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, which advertisement represents, directly or through inference, 
that said preparation possesses any therapeutic value in the treatment — 
of granulated eyelids; that it promotes the growth of eyelashes; 
that it supphes pigment to the eyelashes; that said preparation 
darkens eyelashes permanently, or has any effect upon the color 
of the eyelashes.in excess of such temporary effect as it may have 
by reason of its properties as a dye. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as commerce is de- 
fined in the Federal Trade Commission Act, of said preparation, which 
advertisement contains any of the representations prohibited in para- 
graph 1 hereof. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the CShamiteton a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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AMERICAN PLIERENCH CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3853. Complaint, Nov. 22, 19389 —Decision, Apr. 80, 1941 


Where a corporation engaged in the manufacture of a patent combination plier 
and wrench designated by it as “The Hifel-Geared PlieRench Kit,” and in 
competitive interstate sale and distribution thereof; in advertisements of 
its said kits in periodicals, booklets, pamphlets, letters, and other printed 
matter— 

Represented that earnings to be made in the resale of said products by purchasers 
ranged from $35 to $125 a week and that purchasers who devoted their 
entire time to such sale made as much as from $1,500 to $4,000 a year; facts 
being that earnings by purchasers of said kits did not under any circum- 
stances approach such amounts; 

With effect of misleading a substantial portion of.the purchasing public into the 
erroneous belief that said representations were true and of inducing a sub- 
stantial number thereof to purchase kits in question and thus unfairly divert 
trade to it from competitors who do not misrepresent earnings resulting 
from resale of their products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors, and constituted unfair meth- 
ods of competition in commerce and unfair and deceptive acts and practices 


therein. 
Before Ur. Edward EF. Reardon, trial examiner. 
Mr, Wilbur N. Baughman and Mr. James I. Rooney for the Com- 
mission. 
AMENDED CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that American Plierench 
Corporation, a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its amended complaint stating its charges in 
that respect as follows: 

ParacrapH 1. Respondent, American Plierench Corporation, is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Illinois, with its principal office 


1 Amended. 


1852 FEDERAL ‘TRADE COMMISSION: DECISIONS 
Complaint’ yal tly be 


and place of business at 4611 Ravenswood Avenue, Chicago, Ill. It 
is now, and for more than 1 year last past has been, engaged in the 
manufacture of a combination plier and wrench kit, designated “The 
Eifel-Geared PlieRench Kit,” and in the sale and distribution of said 
kits in commerce between and among the various States of the 
United States and in the District of Columbia. Respondent causes 
said kits, when sold, to be transported from its place of business in 
Chicago, Ill., to the purchasers thereof, some located in the State 
of Illinois, and others located in various other States of the United 
States and in the District of Columbia. There is now, and has been 
for more than 1 year last past, a course of trade by respondent in 
said kits in commerce between and among the various States of the 
United States and in the District of Columbia. In the course and — 
conduct of its business, respondent is now, and for more than 1 year 
last past has been, in substantial competition with other corporations 
and with persons, firms, and partnerships in the sale and distribu- 
tion in commerce between and among the various States of the United 
States and in the District of Columbia of similar articles or of other 
articles used for the same and similar purposes. There are among 
such competitors those who do not misrepresent the earning capacity 
of their salesmen or representatives or the terms and conditions upon 
which their respective products may be obtained. 

Par. 2. Respondent, in the course and conduct. of its business in 
commerce, as herein described, distributes said kits through agents, 
representatives, or salesmen to whom said kits are distributed by the 
respondent for resale to the ultimate users thereof. To induce the 
purchase of said kits, respondent advertises said kits by means of 
booklets, pamphlets, letters, and other printed matter distributed 
among prospective representatives, and by means of advertisements 
placed in magazines and other periodicals circulated generally in the 
various States of the United States and in the District of Columbia. 
All of said advertisements contain many statements and representa- 
tions with respect to the earnings made by representatives ‘selling 
said kits and with respect to certain so-called “free” goods delivered 
to such representatives in connection with the sale and distribution 
of said kits. Among, and typical of, the statements and representa- 
tions so made by the respondent are the following: 

Be a PlieRench Man, They’re making $35 to $85 Weekly! 


It Takes 7 sq. FT. OF SPACE and 101 Pictures to show the astounding Working 
Power, Speed, and Efficiency, and the AMAZING MONEY-MAKING Power * * * 
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$35 to $100 Weekly * * *,.of this Greatest Hand Tool Invention of att Time. 

Be a PlieRench Man, They’re making $35 to $125 Weekly. 

Free kit offers. Dc 

The EIFEL-GEARED PlieRench KIT is A GUARANTEED SUPER-QUALITY Gripping 
Machine that Out-Works, Out-Speeds and Out-Wears att other Tools. 

I predict that within Six Months the top Plierench Profits of Best former 
years * * * $205 im one day, and $379 in one week * * * will be 
beaten, because Plierench Men’s Profits have been growing fast, with one of 
them making $308 in one week lately * * *, 

OFFER No, 144 (6 kiTs in all) includes One Kit * * * ENTIRELY FREE * * * 
- Yes siree, $308 in ONE WEEK! 

* * * This same Plierench Man made $685 on the xirs he got from us 
in that one month! HOW CAN IT BE DONE? O, there’s “Magic” in it all 
right * *  * the macic of a Pair of Plierench Kits in acrion * * * in 
the Hands of a Man who knows how to make the “Magic” Demonstration shown 
in the SALES MANUAL which you get with your First Selling Order. It takes 
but 6 Minutes, but Prospects: sreEiIng * * * How * * * and * *- * 
Buy * * * IN BUNCHES! 

Realize that there are HUNDREDS OF MILLIONS of Pliers and Wrenches in USE 
in the United States alone, and TENS OF MILLIONS are bought yearly * * * 
Now, since the Plierench kit is the SUPER-PLIER-WRENCH VISE, in the Bulk and 
Weight, and at the Cost of oNE Good Tool—it cannot help but Replace and 
Supersede these Millions of Inferior tools as fast as it can be produced * * * 
as it is Actually doing. 

Tell me * * * In What orHER BUSINESS can you start yourself with $5 to 
$10. that offers any such possibilities? And, our new best men started in that 
small way, and, those DEMONSTRATING OUTFITS which they got FREE have been 
worth their weight in cotp to many of them * * * some making as much 
as $20,000 to $40,000 Profit each, over a period of years! ! 

DO YoU KNOW What the average STORE DFALER makes on his Investment of 
from $15,000 to $30,000 * * * not, to mention his lifetime of experience? Ac- 
tual Records show that he is lucky to make from $1,200 to $2,500 per Year in 
Salary and Dividends Combined: Now, It’s a Poor Plierench Man who can’t 
make as much and more on an investment that runs between $25 and $100! 

Get FREE—“7 Edge end-&-angle screwdriver.” 

Full-time men making $1,500 to $4,000 yearly * * * part-timers in pro- 
portion. 

Through use of the aforesaid representations and others of similar 
import and effect, not herein set out in full, respondent represents 
that representatives engaged in the sale and distribution of said 
PlieRench kits earn profits of from $35 per week up to $125 per week 
and even up to as much as $300 or more per week, and that represent- 
atives devoting full time to the sale of respondent’s PlieRench kits 
earn profits of from $1,500 to $4,000 a year, and that respondent gives 
to such representatives or to anyone upon request one of the afore- 
said PlieRench kits and a 7-edge end-&-angle screwdriver free with- 


out cost or without condition. 
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Par. 3. The representations so made and used by the respondent, as 
aforesaid, as to the earnings of representatives are grossly exagger- 
ated, false, and misleading. In truth and in fact representatives 
engaged in the sale and distribution of respondent’s PlieRench kits 
do not earn profits of from $35 to $125 per week and do not earn profits 
of as much as $300 a week or more. Fulltime representative do not 
earn profits of from $1,500 to $4,000 per year or any sums approach- 
ing such amounts. The various sums set out in ‘the advertisements 
appearing in paragraph 2 hereof, which sums are represented by the 
respondent as representing the earnings that may be reasonably ex- 
pected to be earned by respondent’s representatives under normal con- 
ditions and circumstances, are in fact greatly in excess of the sums 
actually earned by such representatives in the ordinary and regular 
course of business. Respondent’s representatives whether devoting 
full time or only part time in the sale of respondent’s PlieRench kits 
do not under any circumstances or conditions earn sums reasonably 
approaching the sums representing the earnings set out in the aforesaid 
advertisements. Respondent does not furnish representatives or any- 
one else upon request with free kits, or “7-Edge end-&-angle screw- 
drivers” “Free,” without cost or condition. In fact respondent re- 
quires the purchase of a designated number of said kits, before furnish- 
ing the so-called free items, which fact is not disclosed to the prospec- 
tive representatives until after inquiry has been made and respondent 
has established contact with such persons. The so-called free Plie- 
Rench kits can be obtained only upon the purchase of a number of 
_ other PlieRench kits and the offer of such so-called PlieRench kits 
is nothing more than the offer of a quantity discount. 

Par. 4. The use by the respondent of the aforesaid acts and prac- 
tices in connection with the offering for sale, sale, and distribution 
of said kits in commerce among and between the various States of 
the United States and in the District of Columbia has the tendency 
and capacity to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
sald representations are true, and that representatives can earn the 
sums indicated in said advertising matter in selling said kits, and that 
a wrench kit and a “7-Edge end-&-angle screwdriver” will be fur- 
nished such representatives or anyone else upon request entirely free 
and without cost or condition, and causes a substantial number of 
members of the purchasing public, because of said erroneous and mis- 
taken belief, to purchase respondent’s said kits, thereby unfairly 
diverting trade in said commerce to the respondent from its aforesaid 
competitors who do not misrepresent the earnings of their repre- 
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sentatives or the terms and conditions under which goods may be 
obtained. In consequence thereof injury has been done, and is being 
done, to competition in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frypines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 22, 1939, issued and 
thereafter served its amended complaint on the respondent American 
Plierench Corporation, charging it with the use of unfair methods of 
competition in commerce and with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
Act. After the issuance of said amended complaint and the filing 
of respondent’s answer thereto, testimony, and other evidence in sup- 
port of the allegations of said amended complaint were introduced 
by John M. Russell, attorney for the Commission, and in opposition 
to the allegations of the amended complaint by Joseph Eifel, Presi- 
dent of the respondent corporation, before Edward E. Reardon, an 
examiner of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, the proceeding regularly 
came on for final hearing before the Commission on the said amended 
complaint, the answer thereto, testimony and other evidence, and 
upon brief in support of the complaint (the respondent not having 
filed brief or requested oral argument), and the Commission having 
duly considered the matter and being now fully advised in the 
premises finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, American Plierench Corporation, is a 
corporation organized and existing under and by virtue of the laws 
of the State of Illinois, with its place of business at No. 4611 N. 
Ravenswood Avenue, Chicago, Il. Said respondent corporation is 
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now, and since its incorporation in 1933 has been, engaged in the 
manufacture and in the sale of a patent tool which is a combination 
plier and wrench and which is designated as “The Eifel-Geared Plie- 
Rench Kit,” in commerce between and among the various States of 
the United States and in the District of Columbia. Respondent 
causes said kits when sold to be transported from its place of business 
in Chicago, Ill., to the purchasers thereof some of whom are located 
in the State of Illinois and others located in various other States of 
the United States and in the District of Columbia. There is now 
and has been for more than 1 year last past a course of trade by 
respondent in said kits in commerce between and among the various 
States of the United States and in the District of Columbia. In the 
course and conduct of its business respondent is now and for more 
than 1 year last past has been in substantial competition with other 
corporations in the sale and distribution in commerce between and 
among the various States of the United States and in the District 
of Columbia of similar articles used for the same and similar pur- 
poses. There are among such competitors those who do not mis- 
represent the earnings resulting from the resale of said products by 
the purchasers thereof. 

Par. 2. Respondent, American Plierench Corporation, in the course 
and conduct of its business as herein described, to induce the pur- 
chase of said kits advertises the same by means of booklets, pam- 
phlets, letters, and other printed matter distributed among prospec- 
tive purchasers and by means of advertisements inserted in magazines 
and other periodicals circulated generally throughout various States 
of the United States and in the District of Columbia. Said adver- 
tisements, in addition to statements concerning the merits of respond- 
ent’s product, contain many statements and representations with 
respect to the earnings made in the resale of said kits by the pur- 
chasers thereof. Among and typical of the statements and repre- 
sentations so made by the respondent concerning the earnings made 
in the resale of said kits by the purchasers thereof, are the following: 


Be a PlieRench Man, They’re making $35 to $85 Weekly. 


* * * * * * * : 
* * * AMAZING MONEY-MAKING POWER * * *-» $35 to $100 Weekly. * * * 

I predict that within Six Months the top Plierench Profits of Best Former 
Years * * * , $205 in one day, and $379 in one week * * * will be beaten, 
because Plierench Man’s Profits have been growing fast, with one of them making 
$308 in one week lately * * * 

Yes siree, $308 in ONE WEEK !! 

Full-time men making $1,500 to $4,000 yearly * * * part-timers in pro- 
portion. 
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* * * this same Plierench Man made $685 on the KITs he got from us in that 
one month! 


some making as much as $20,000 to $40,000 Profit each, over a period of 
-years!! 

Through the use of the aforesaid representations and others of similar 
import, the respondent represents that the earnings resulting from the 
sale of said kits by the purchasers thereof range from $35 per week 
up to $125 per week and that such purchasers who devote their entire 
time to the sale of said kits make as much as from $1,500 to $4,000 a 
year. 

Par. 3. The representations made by the respondent as to the earn- 

ings resulting from the resale of said kits by the purchasers thereof 
are grossly exaggerated, false and misleading. The evidence shows 
conclusively that the earnings resulting from the resale of said kits by 
those who purchased the same, relying upon the statements made by 
the respondent as to the earnings that would result from the resale 
thereof, do not under any circumstances or conditions approach the 
earnings as represented by the respondent. 
- Par. 4. The use by the respondent of the aforesaid statements and 
representations has the tendency and the capacity to, and does, mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that said representations are true, 
and cause a substantial number of the members of the purchasing pub- 
lic because of said erroneous and mistaken belief to purchase respond- 
ent’s kits, and trade is thereby diverted unfairly in said commerce to 
the respondent from its aforesaid competitors. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all to 
the prejudice of the public and the respondent’s competitors and con- 
stitute unfair methods of competition and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before Edward E. Reardon, an 
examiner of the Commission theretofore duly designated by it, in sup- 
port of the allegations of said complaint and in opposition thereto, 
brief in support of the complaint (respondent not having filed brief, 
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and oral argument not having been requested), and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade Commis- 
sion Act; . 

It is ordered, That the respondent, American. Plierench Corpora- 
tion, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of a combination plier and wrench, 
designated as The Eifel-Geared PlieRench Kit, whether sold under 
the same name or under any other name, in commerce as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Representing any specified sum of money as possible earnings or 
profits of salespersons for any stated period which is not a true rep- 
resentation of the earnings or profits which have been made for such 
stated period of time by a substantial number of respondent’s active 
salespersons in the ordinary course of business under normal condi- 
tions and circumstances. 

2. Representing any specified sum of money as earnings or profits 
of any specified salesperson for any stated period of time unless such 
sum of money has in fact been earned net by such salesperson in 
said period of time in the ordinary course of business and under 
normal conditions. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
it has complied with this order. 
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JACOB HOLTZ AND ABRAHAM L. HOLTZ, INDIVIDUALLY 
AND AS COPARTNERS TRADING UNDER THE NAMES 
OF JACOB HOLTZ AND JAY HOLTZ COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3979. Complaint, Dec. 22, 1939—Decision, Apr. 30, 1941 


Where two individuals engaged in competitive interstate sale and distribution 
of electric goods, clocks, lamps, heusehold goods, and about 700 items of 
merchandise to retailers, organizations, and operators of concessions in 
amusement parks, and in distributing circulars illustrating and explaining 
plans, methods and devices used by it in the sale of such merchandise, as 
below set forth— 

Sold and supplied to their customers along with assortments of their mer- 
chandise, paraphernalia known as Bingo sets through which it was sold 
and distributed to the consuming public by means of a game of chance, 
gift enterprise, or lottery scheme, and thereby supplied means of conducting 
lotteries in the sale of their merchandise, contrary to established public 
policy of the United States Government and in violation of criminal laws 
of a number of the States; 

With result that business was thereby unfairly diverted from competitors who 
are unwilling to and do not use any sales method involving game of chance, 
gift enterprise, or lottery scheme: 

Held, That such acts and practices -were all to the prejudice and injury of the 
public and of their competitors, and constituted unfair methods of compe- 
tition in commerce and unfair acts and practices therein. 


Before Mr. John W. Addison and Mr. Arthur F. Thomas, trial 
examiners. 
Mr. D. C. Daniel for the Commission. 


CoMPLAINT 


Pursuant to provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade 
Commission having reason to believe that Jacob Holtz and Abraham 
L. Holtz, individually and as copartners trading under the names of 
Jacob Holtz and Jay Holtz Co., have violated the provisions of the 
said act and it appearing to the Commission that a proceeding by it 
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in respect thereof would be in the public interest hereby issues its 
complaint stating its charges in that respect as follows: 

_ ParacrapH 1. Respondents Jacob Holtz and Abraham L. Holtz are 
individuals doing business as copartners under the names of Jacob 
Holtz and Jay Holtz Co. with their principal office and place of busi- 
ness located at 889 Broadway, New York, N. Y. Respondents are 
now and for some time last past have been engaged in the sale and 
distribution of toilet sets, pillow cases, blankets, smoking stands, mili- 
tary sets, zipper bags, electric appliances, and various other articles of 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. Respondents 
cause and have caused said merchandise when sold to be transported 
from their aforesaid place of business in New York to purchasers 
thereof at their respective points of location in the various States of 
the United States other than the State of New York, and in the 
District of Columbia. There is now and for some time last past has 
been a course of trade by respondents in said merchandise in com- 
merce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of said 
business, respondents are and have been in competition with other in- 
dividuals and partnerships and with corporations engaged in the sale 
and distribution of like or similar articles of merchandise in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of said business, as described in 
paragraph 1 hereof, the respondents in selling and distributing their 
said merchandise have supphed their customers with assortments of 
said merchandise, together with certain paraphernalia known as 
Bingo sets, by means of which said Bingo sets said merchandise is 
sold and distributed to the consuming public in a manner which in- 
volves the operation of a game of chance, gift enterprise, or lottery 
scheme. One of said Bingo sets consists of a master board containing 
75 numbers; a number of Bingo cards on each of which cards appear 
25 numbers arranged in a square, which numbers correspond to the 
numbers on the master card; a number of small wooden balls on each 
of which appears a number; and a number of small cardboard squares 
called “markers.” Each of said Bingo cards has a different group of 
numbers thereon and one of said cards appears substantially as 
follows: 
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Made in sets up to 3000 cards 


Printed in U. 8. A. 


By means of said Bingo set, said merchandise is distributed to the 
purchasing public in substantially the following manner: Respond- 
ents’ customer or someone designated by such customer acts as an 
operator in the sale or distribution of said merchandise. The oper- 
ator of the Bingo set places in the hands of each participant one of 
the said Bingo cards and each participant pays the operator a desig- 
nated sum of money) for the privilege of participating in the dis- 
tribution of each of said articles of merchandise. The operator then 
places the said wooden balls in a container and so mixes them that 
the numbers thereon are concealed until one of said wooden balls is 
withdrawn from the container by the operator. In the center of the 
participant’s Bingo card is a square marked “FREE” and each par- 
ticipant places a marker thereon before the aforesaid drawing of 
said numbers is begun. The operator then proceeds with the drawing 
of numbers from the aforesaid mixing container and calls out the 
number appearing on each ball as said ball is withdrawn from said 
container and the person on whose card such number appears places 
one of said markers over such number. This same procedure is fol- 
lowed until one of the participants has succeeded in marking five 
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numbers on said card, which numbers form a straight line across the 
card either horizontally, vertically, or diagonally. The sequence or 
distribution of the numbers which control the placing of the markers 
is determined wholly by chance. Upon marking the last of said five 
numbers the participant calls out the word “Bingo.” The marked 
numbers are called out by the operator who checks the same with the 
numbers on said master board and if such numbers have been correctly 
marked the participant is entitled to and receives one of said articles 
of merchandise as a prize. The other participants receive nothing 
for their money. This same procedure is repeated until all of said 
articles of merchandise or prizes have been distributed. The articles 
of merchandise vary in value but each of said articles of merchandise 
is of greater value than the amount paid by each participant for par- 
ticipation in the distribution of said merchandise as above described. 
The said articles of merchandise are thus distributed to the purchas- 
ing public wholly by lot or chance. 

Respondents have sold and distributed various Bingo sets and other 
devices for use in the sale and distribution of their merchandise to the 
consuming public by lot or chance but the principle of operation in 
connection with each of said Bingo sets or devices is similar to the 
one hereinabove described, varying only in detail. 

Par. 3. The persons to whom respondents have sold and distrib- 
uted their said assortments of merchandise together with said Bingo 
sets have used said Bingo sets in selling and distributing respond- 
ents’ merchandise in accordance with the aforesaid sales plan or 
method. Respondents thus supply to and place in the hands of others 
the means of conducting lotteries in the sale of their merchandise in 
accordance with the sales plan or method hereinabove described. The 
use by the respondents of said sales plan or method in the sale and 
distribution of their merchandise and the sale of the said merchandise 
by and through the use thereof and by the aid of said sales plan or 
method is a practice of a sort which is contrary to an established 
public policy of the United States and in violation of criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less than 
the normal retail price thereof. Many persons, firms, and corpora- 
tions who sell or distribute merchandise in competition with the re- 
spondents, as above alleged, are unwilling to adopt and use said sales 
plan or method, or any sales plan cor method involving a game of 
chance or the sale of a chance to win something by chance, or any 
other sales plan or method that is contrary to public policy and such 


JACOB HOLTZ, ETC. . 1563 
1359 Findings 


competitors refrain therefrom. Many persons are attracted by said 
sales plan or method employed by respondents in the sale and dis- 
tribution of their merchandise and by the element of chance involved 
therein and have been and are induced to buy and sell respondents’ 
merchandise in preference to merchandise offered for sale and sold 
by said competitors of respondents who do not use the same or equiv- 
alent sales plan or method. The use of said sales plan or method by 
respondents, because of said game of chance, has the capacity and 
tendency to and does unfairly divert substantial trade to respondents 
from their said competitors who do not use the same or equivalent 
sales plan or method. 

_ Par. 5. The aforesaid acts and practices of respondents as herein- 
- above alleged are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair methods of competi- 
tion. in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Finprnes as To tHE Facts, aNp ORpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
_ the Federal Trade Commission on the 22d day of December, A. D., 1939, 
issued and thereafter served its complaint in this proceeding upon the 
respondents Jacob Holtz and Abraham L. Holtz, individually and as 
copartners trading under the names of Jacob Holtz and Jay Holtz 
Company, charging them with unfair methods of competition in com- 
merce and unfair and deceptive acts in practices in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent Abraham L. Holtz’s answer 
thereto (no answer was filed by respondent Jacob Holtz), testimony 
and other evidence in support of the allegations of the complaint were 
introduced by attorneys for the Commission before duly designated 
trial examiners of the Commission. Said testimony and other evidence 
were duly recorded and filed in the office of the Commission. (No testi- 
mony or other evidence was introduced by the respondents. ) 

Thereafter the proceedings regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, the testi- 
mony and other evidence, the trial examiners’ report thereon and brief 
in support of the complaint, and the Commission having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 
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Paracraru 1. Respondents Jacob Holtz and Abraham L. Holtz are 
copartners having their principal place of business in the city and 
State of New York and conduct their business under the trade names 
of “Jacob Holtz” and “Jay Holtz Company.” 

Par. 2. Respondents for 3 years last past have been and now are 
engaged in the sale and distribution to retailers, organizations, and to 
persons operating concessions in amusement parks of electric goods, 
clocks, lamps, household goods, and about 700 items of merchandise, 
and causes said products, when sold, to be shipped from their principal 
place of business to purchasers thereof located in various States of the 
United States. 

Par. 3. Respondents in the conduct of their said business have been 
and now are in competition with other partnerships, individuals, and 
corporations engaged in the sale and distribution of like or similar 
merchandise in commerce between and among various States of the 
United States. 

Par. 4. Respondents in the course and conduct of their said business 
have sold and supplied their customers with assortments of said mer- 
chandise, together with certain paraphernalia known as Bingo sets by 
means of which said Bingo sets, said merchandise is sold and distributed 
to the consuming public in a manner which involves the operation of a 
game of chance, gift enterprise, or lottery scheme. 

One of said Bane sets consists of a master board containing 1) 
numbers; a number of Bingo cards, on each of which appears 25 num- 
bers arranged in a square, which numbers correspond to the numbers on 
the master card; 75 small wooden balls, on each of which appears a 
number ranging from 1 to 75; a cage which holds the 75 balls; and a 
number of small card board squares called “markers.” 

By means of said Bingo set said merchandise is distributed to the 
purchasing public in substantially the following manner. The opera- 
tor of the Bingo set places in the hands of each participant one of said 
Bingo cards and each participant pays the operator a designated sum 
of money for the privilege of participating in the distribution of each 
of said articles of merchandise. The operator then places the said 
wooden balls in the said cage and so mixes them that the numbers 
thereon are concealed until one of said balls is withdrawn from the 
container by the operator. In the center of the Bingo card is a square 
marked “Free,” and each participant places a marker thereon before 
the aforesaid drawing of said numbers is begun. The operator then 
proceeds to the drawing of numbers from the aforesaid cage, calls out 


JACOB HOLTZ, ETC. 1365 
13590). Findings 


the number appearing on each ball, and as said ball is withdrawn from 

said cage the person on whose card such number appears places one of 
said markers over that number. This same procedure is followed until 
one of the participants has succeeded in marking five numbers on said 
card, which numbers form a straight line across the card, either hori- 
zontally, vertically, or diagonally. The person who succeeds in so 
marking his card is entitled to and receives one of said articles of 
merchandise as a prize. The other participants receive nothing for 
their money. This same procedure is repeated until all of said articles 
of merchandise or prizes have been distributed. The said articles of 
merchandise vary in value,-but each of said articles is of greater value 
than the amount paid by each participant for the right to participate 
in the distribution of said merchandise. The said articles of merchan- 
dise are thus distributed to the purchasing public wholly by lot or 
chance. 

Respondents have sold and distributed, and now sell and distribute 
various Bingo sets for use in the sale and distribution of their merchan- 
dise to the consuming public, and each of said sets is similar to the one 
hereinbefore described, varying only in detail. 

Par. 5. The persons to whom respondents have sold and distributed 
their said assortments of merchandise, together with said Bingo sets, 
have used said Bingo sets in selling and distributing respondents 
merchandise in accordance with the aforesaid sales plan or method. 
Respondents thus supply to and place in the hands of others the means 
of.conducting lotteries in the sale of their merchandise in accordance 
with the sales plan or method hereinbefore described. ‘The use by 
respondents of said sales plan or method in the sale and distribution 
ef their merchandise and the.sale of said sets by and through the use 
and by the aid of said sales plan or method is a practice of a sort which 
is contrary to an established public policy of the United States and in 
violation of the criminal laws of a number of the States. 

Par. 6. Respondents in soliciting the sale of its merchandise has 
distributed and now distributes to customers and prospective custo- 
mers circulars illustrating and explaining its plans, methods and de- 
vices in the sale of its merchandise as set forth in paragraph 4. 

Par. 7. During all the time herein mentioned respondents have been 
in competition with other partnerships, individuals, and corporations 
engaged in the sale and distribution in commerce between and among 
various States of the United States of merchandise similar to that sold 
by the respondents and who are unwilling to use and do not use in the 
sale and distribution of their merchandise any method involving a 
game of chance, gift enterprise, or lottery scheme, and as a result of 
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respondents’ said methods of trade, business has been unfairly diverted 
from such competitors to the respondents. 


CONCLUSION 


-The aforesaid acts and practices of the respondent are all to the 
prejudice and injury of the public and of respondents’ competitors and 
are contrary to the established public policy of the Government of the — 
United States of America and constitute unfair methods of competi- 
tion in commerce and unfair acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of re- 
spondent Abraham L. Holtz, testimony and other evidence taken 
before trial examiners duly designated by the Commission in support 
of the allegations of said complaint and the report of the trial ex- 
aminers thereon, and brief filed on behalf of the Commission and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondents have violated the provisions of the Federal 
Trade Commission Act. 

It ts ordered, That the respondents Jacob Holtz and Abraham L. 
Holtz, individually and as copartners trading under the names of 
Jacob Holtz & Jay Holtz Co., their representatives, agents, and em- 
ployees, jointly and severally, directly or through any corporate or 
other device in connection with the offering for sale, sale, and distri- 
bution of electric goods, clocks, lamps, household goods, or any 
other merchandise in commerce, as commerce is defined in the Fed- 
eral Trade Commission Act, do forthwith cease and desist from: 

1. Selling or distributing electric goods, clocks, lamps, household 
goods, or any other merchandise accompanied by a bingo set or any 
similar device to be used or which may be used by the purchaser of 
said merchandise or others as a means of disposing of said merchan- 
dise by means of a game of chance, gift enterprise, or lottery scheme. 

2. Supplying to or placing in the hands of others bingo sets or 
similar devices, either with assortments of electric goods, clocks, 
lamps, household goods, or any other merchandise, or separately, 
which said bingo sets or similar devices are to be used or may be 
used in selling or distributing said electric goods, clocks, lamps, 
household goods, or other merchandise to the public. 
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3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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FREDMORR, INC., AND MORRIS WEITZ, INDIVIDUALLY, 
AND TRADING AS MORRCO, AND AS AN OFFICER OF 
FREDMORR, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3982. Complaint, Dec. 29, 1939—Decision, Apr. 30, 1941 


Where a corporation and an individual, who was its secretary and treasurer 
and directed and controlled its policy, engaged in competitive interstate 
sale and distribution of pencils, radios, watches, electric shavers, and other 
articles of merchandise, and in illustrating and explaining their plans, 
methods, and devices for sale of their merchandise, as below set forth, 
through advertisements in magazines— 

Furnished to purchasers various plans and devices which involved the opera- 
tion of games of chance, gift enterprises, or lottery schemes for sale and 
distribution of their merchandise to the ultimate consumer wholly by lot 
or chance, a typical “deal” including two Packard-Lektro Shavers and five 
Parker Pencils and a push card for use in sale and distribution of said 
products by dealer or operator purchasers, under a plan, explained on 
ecard, by which persons received one of such shavers or pencils or nothing 
for their money except right to push disc, and paid varying amounts 
dependent, as case might be, upon chance selection, from list displayed, 
of feminine name and concealed accompanying number ; 

With results that they thereby placed in the hands of others various devices 
which involved games or schemes of chance for distribution of their said 
products to the ultimate consumer wholly by lot or chance, and whereby 
trade was unfairly diverted to themselves from competitors who did not 
use any such sales method: 

Held, That such acts and practices were all to the prejudice and injury of 
the public and competitors, contrary to established public policy of the 
United States Government, and constituted unfair methods of competition 
in commerce and unfair acts and practices therein. 


Before Mr. Randolph Preston, Mr. Miles J. Furnas, and Mr. Arthur 
F. Thomas, trial examiners. 

Mr. L. P. Allen, J7., for the Commission. 

Mr. Harry R. Wilson, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Fredmorr, Inc., a 
corporation, and Morris Weitz, individually and trading as Morrco 
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and as an officer of Fredmorr, Inc., hereinafter referred to as re- 
spondents, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the interest of the public hereby issues its complaint stating its 
charges in that respect as follows: 

ParaGraPH 1. Respondent Fredmorr, Inc., is a corporation organ- 
ized and doing business under the laws of the State of New York, 
with its principal office and place of.business located at 110 West 
Forty-second Street, New York, N. Y. Morris Weitz is also indi- — 
vidually trading under the name of Morrco, with the office and place 
of business of this concern located at 107 West Forty-first Street, 
New York, N. Y. Morris Weitz is secretary and treasurer of the 
corporate respondent and formulates, directs, and controls the acts, 
practices, and policies of the corporate respondent. Respondents are 
now and for sometime last past have been engaged in the sale and 
distribution of electric dry shavers, fountain pens, pencils, radios, 
cameras, clocks, watches, and other articles of merchandise to pur- 
chasers thereof located in the various States of the United States, and 
in the District of Columbia. Respondents cause and have caused said 
merchandise, when sold, to be transported from their said places of 
business in the State of New York to purchasers thereof, at their 
respective.points of location, in the various’other States of the United 
States and in the District of Columbia. There is now and has been 
for sometime last past a course of trade by respondents in such mer- 
chandise in commerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of their business, respondents are and have been in competi- 
tion with other corporations, partnerships, and individuals engaged 
in the sale and distribution of like or similar articles of merchandise 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents, in soliciting the sale of and in selling 
and distributing their merchandise, furnish and have furnished vari- 
ous devices and plans of merchandising which involve the operation of 
games of chance, gift enterprises, or lottery schemes, when said mer- 
chandise is sold and distributed to the ultimate consumer thereof. 
The method or sales plan adopted and used by respondents was and is 
substantially as follows: 

Respondents distribute and have distributed to agents, operators, 
and the purchasing public certain literature and instructions, includ- 
ing among other things, push cards, order blanks, illustrations of their 
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said merchandise and circulars explaining respondents’ plan of selling 
merchandise and of allotting it as premiums or prizes to the operators 
of said push cards and to the purchasing and consuming public. One 
of respondents’ push cards bears 101 feminine names with ruled col- 
umns on an attached or accompanying folder for writing in the name 
of the customer opposite the feminine name selected. Said push card 
has 101 small partially perforated discs on the face of which is printed 
the word “push.” Each of such discs is set under one of the aforesaid 
feminine names. Concealed within each disc is a number which is dis- 
closed only when the disc is pushed or separated from the card. The 
push card also has a large master seal and concealed within the master 
seal is one of the feminine names appearing on the face of said card. 
The person selecting the feminine name corresponding to the one 
under the master seal receives a Packard electric dry shaver. Persons 
selecting certain designated numbers set out in the legend in the 
center of said card also receive a premium or prize. The push card 
‘bears a legend or instructions as follows: 


PACKARD Lifetime 


LEKTRO-SHAVER 


FREE {-8-11-12-13-15 FREE 


5 ADDITIONAL AWARDS 5 


Numbers 30—40-50-60-70 Receive 


PENCIL Made by PARKER PEN CO. 


1¢ to 35¢—No Higher— 
Nos. over 35 pay only 35¢ 


Sales of respondents’ merchandise by means of said push cards are 
made in accordance with the above-described legend or instructions. 
Said prizes or premiums are allotted to the customers or purchasers in 
accordance with the above described legend or instructions. The fact 
as to whether a purchaser receives an article of merchandise or nothing 
for the amount of money paid or an article of merchandise free, and 
which of said articles of merchandise the purchaser is to receive, if 
any, is thus determined wholly by lot or chance. 

Respondents furnish, and have furnished, various other push cards 
accompanied by order blanks, instructions, and other printed matter 
for use in the sale and distribution of their merchandise by means of a 
game of chance, gift enterprise or lottery scheme. The sales plan or 
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method involved in connection with the sale of all of said merchandise 
by means of said other push cards is the same as that hereinabove de- 
scribed, varying only in detail. 

Par. 3. Retail dealers or operators who purchase respondents’ said 
merchandise, directly or indirectly, expose and sell the same to the 
purchasing petit: in accordance with the sales plan aforesaid. Re- 
spondents thus supply to, and place in the hands of, others the means 
of conducting lotteries in the sale of their merchandise in accordance 
with the sales plan hereinabove set forth. The use by respondents of 
said sales plan or method in the sale of their merchandise and the sale 
of said merchandise by and through the use thereof and by the aid of 
said sales plan or method is a practice of a sort which is contrary to 
an established public policy of the Government of the United States 
and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure an article of merchandise at a price much less than the 
normal retail price thereof. Many persons, firms, and corporations, 
who sell or distribute merchandise in competition with the respond- 
ents, as above alleged, are unwilling to adopt and use said method or 
any method involving a game of chance or the sale of a chance to win 
something by chance, or any other method that is contrary to public 
policy, and such competitors refrain therefrom. Many persons are at- 
tracted by said sales plan or method employed by respondents .in the 
sale and distribution of their merchandise and the element of chance 
involved therein, and are thereby induced to buy and sell respondents’ 
merchandise in preference to merchandise offered for sale and sold by 
said competitors of respondents who do not use the same or an equiva- 
lent method. The use of said method by respondents, because of said 
game of chance, has a tendency and capacity to, and does, unfairly 
divert trade in commerce between and among the various States of the 
United States arid in the District of Columbia to respondents from 
their said competitors who do not use the same or an equivalent 
method, and as a result thereof substantial injury is being, and has 
been, done by respondents to competition in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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Report, FrnpinGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 29th day of December, A. D. 
1939, issued and thereafter served its complaint in this proceeding 
upon the respondents, Fredmorr, Inc., a corporation, and Morris 
Weitz, individually, and trading as Morrco, and as an officer of Fred- 
morr, Inc., charging them with unfair methods of competition in 
commerce and unfair and deceptive acts and practices in-commerce 
in violation of the provisions of said act. 

After the issuance of said complaint and the filing of respondents’ 
answer thereto, testimony and other evidence in support of the allega- 
tions of the complaint were introduced before trial examiners of the 
Commission theretofore duly designated by it to serve in this pro- 
ceeding. Said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter the proceedings 
regularly came on for final hearing before the Commission on the 
said complaint, the answer thereto, the testimony and other evidence, 
the trial examiners’ report thereon and exceptions thereto, and briefs 
in support of and in opposition to the complaint, and the Commis- 
sion, having duly considered the matter, and being now fully advised 
in the premises, finds that this proceeding is ‘in the interést:of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent Fredmoor, Inc., is a corporation 
organized and existing under the laws of the State of New York, 
with its principal place of business in the city and State of New 
York. 

Respondent Morris Weitz is an individual with his principal place 
of business in the city and State of New York. He is secretary and 
treasurer of respondent corporation and directs and controls its 
policy. He also trades as Fredmoor, Inc., under the trade name of 
“Morrco.” 

Par. 2. Respondents for some time last past have been and now 
are engaged in the sale and distribution of pencils, radios, watches, 
electric shavers, and other articles of merchandise, and cause their — 
said products, when sold, to be shipped from their principal place 
of business to purchasers thereof located in various States of the 
United States. | 
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Par. 3. Respondents in the conduct of their business have been and 
now are in competition with other corporations, individuals, and part- 
nerships engaged in the sale and distribution of like or similar mer- 
chandise in commerce between and among the various States of the 
United States. ‘ 

Par. 4. Respondents in the sale and distribution of their merchan- 
dise have furnished to purchasers thereof various plans and devices 
which involve the operation of games of chance, gift enterprises, or 
lottery schemes, by means of which said merchandise is sold and 
distributed to the ultimate consumer wholly by lot or chance. Typi- 
cal of the methods used by respondents is the following: 

One of respondents’ “deals” consisted of two Packard-Lektro Shav- 
ers and five Parker Pencils and a push card. The push card bears a 
legend or instructions as follows: 


PACKARD Lifetime 
LEKTRO—SHAVER 


Free 7—8-11-12-13-15 Free 


5 Additional Awards 5 


Nos. 30-40-50-60-70 Receive 


Pencils made by Parker Pen Co. 
1¢ to 35¢—No Higher 
Nos. over 35 pay only 35¢ 


The push card has 101 discs, each covering a perforation in the 
card. Those perforations are also covered on the reverse side by 101 
discs. On each of the face discs is printed the word “Push” and a 
feminine name, and on the under side of these face discs, effectively 
concealed until the disc is pushed and removed from the card, is a 
number which indicates the amounts to be paid in cents for the right 
to push. There also appears a master seal containing the words 
“Name under seal receives the new.” Concealed within the master 
seal appears one of the feminine names appearing over the word 
“Push” on the discs which is not disclosed until the seal is pushed. 
The person selecting the feminine name corresponding to the one 
under the master seal receives one of the Lektro-Shavers, and the 
persons pushing the discs upon which appear the numbers 30, 40, 
50, 60, 70 receive a pencil made by Parker Pen Co, Those persons 
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pushing discs containing numbers other than said numbers, or above 
which appears a feminine name other than the name appearing on 
the master seal, receive nothing for their money except the right to 
push one of the discs. 


‘Respondents sold other items of merchanise by means of like or — 


similar plans and devices. 

Par. 5. Dealers or operators who purchased respondents said mer- 
chandise directly or indirectly exposed and sold the same to the 
purchasing public in accordance with the sales plan aforesaid. 


Par. 6. Respondents in soliciting the sale of their merchandise have — 


placed advertisements in magazines illustrating and explaining their 
plans, methods, and devices for the sale of their merchandise. 

Par. 7. Respondents, by their sales methods hereinbefore described, 
have placed in the hands of others various devices which involve 
games of chance, gift enterprises, or lottery schemes to be used in 
the distribution of their merchandise, and by the use of said devices 
said merchandise is distributed to the ultimate consumer wholly by 
lot or chance. 

Par. 8. During all the time herein mentioned respondents have 
been in competition with other corporations, partnerships and indi- 
viduals engaged in the sale and distribution in commerce between 
and among various states of the United States of merchandise similar 
to that sold by the respondents and who are unwilling to use and do 
not use in the sale and distribution of their merchandise any method 
involving a game of chance, gift enterprise, or lottery scheme, and 
as a result of respondents’ said methods, trade has been unfairly di- 
verted from such competitors to the respondent. 


CONCLUSION 


The aforesaid acts and practices of the respondents are all to the 
prejudice and injury of the public and of respondents’ competitors, 
are contrary to the established public policy of the Government of 
the United States, and constitute unfair methods of competition in 
commerce and unfair acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- — 


mission upon the complaint of the Commission, the answer of re- 
spondents, testimony, and other evidence in support of the complaint 


taken before trial examiners of the Commission theretofore duly ~ 


FREDMORR, INC., ET AL. 1375 
1368 Order 


designated by it, the report of the trial examiners upon the facts 
and the exceptions thereto, briefs filed on behalf of the Commission 
and the respondents, and the Commission having made its findings 
as to the facts and its conclusion that said respondents have violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent Fredmorr, Inc., its officers, di- 
rectors, representatives, agents, and employees, and‘ the respondent 
Morris Weitz, individually, and trading as Morrco, and as an officer 
of Fredmorr, Inc., his representatives, agents, and employees, directly 
or indirectly, or through any corporate or other device, in connection 
with the offering for sale, sale, and distribution of pencils, radios, 
watches, electric shavers, or other merchandise, in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from : 

1. Selling or distributing pencils, radios, watches, electric shavers, 
or any other merchandise, so packed or assembled that sales of any 
such merchandise to the public are to be made or may be made by 
means of a game of chance, gift enterprise, or lottery scheme. 

2. Supplying to or placing in the hands of others push or pull cards, 
punch-boards or other lottery devices either with assortments of 
pencils, radios, watches, electric shavers, or other merchandise, or 
separately, which said push or pull cards, punch-boards, or other lot- 
tery devices are to be used or may be used in selling or distributing 
any of such merchandise to the public. 

3. Selling or otherwise disposing of any merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 


AMERICAN MEDICINAL PRODUCTS, INC., AND ERNEST 
G. RURUP, AN INDIVIDUAL TRADING AS SCIENTIFIC 
LABORATORIES OF AMERICA AND AS CALIFORNIA 
SUNSHINE PRODUCTS, INC., AND AS OFFICER OF 
AMERICAN MEDICINAL PRODUCTS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4159. Complaint, June 8, 1940—Decision, Apr. 30, 1941 


Where a corporation and an individual who was its president and directing 


(a) 


(b) 


manager, and a second concern, likewise controlled by said individual prior 
to its suspension by operation of law; engaged in interstate sale and dis- 
tribution of their ‘““Re-Duce-Oids” medicinal preparation for obesity, use of 
which in accordance with directions would result in the ingestion of 1% 
grains of desiccated thyroid daily; by means of advertisements disseminated 
through the mails, newspapers and periodicals, and by circulars, leaflets, 
pamphlets, and other advertising literature, including purported testimonial 
quotations— 

Represented directly and indirectly that their said Re-Duce-Oids constituted 
a cure or remedy and safe, competent, and effective treatment for obesity ; 
facts beng that it did not constitute such a cure or remedy or safe, effective 
treatment, due to the potentialities of thyroid extract for injury to health; 
only a small percentage of cases of obesity is due to lack of sufficient 
thyroid secretion, far more being due to excess focd intake, and treatment 
aimed at stimulation of the glands and increasing the metabolism rate 
abnormally is not proper in all cases; it is impossible for the layman tv 
determine whether he is suffering from hypothyroidism, or the dosage of 
thyroid extract which his particular condition might require; said prepara 
tion might seriously aggravate tuberculosis, diabetes, or goiter, while the 
continued taking thereof over a long period by a normal individual could 
result in impairment of health and cardiac damage; and 

Failed sufficiently to apprise the purchaser through certain cautioning 
advertisements and statements on label and circulars accompanying pack- 
age, of the danger involved in use of said preparation; that it should only 
be taken under competent medical supervision ; that unsupervised use thereof 
by persons not skilled in the diagnosis and treatment of thyroid conditions 
might result in serious and irreparable injury to health; that it was 
definitely harmful if used by those having diabetes, goiter, tuberculosis, 
arteriosclerosis, or coronary disease;.or that use thereof over a long 
period of t:me might cause injurious effects or possible irreparable injury 
to health, even in case of a normal individual; 


With effect of misleading and deceiving a substantial portion of the purchasing 


public into the erroneous belief that such false representations were true, 
and inducing it, by reason thereof, to purchase their said medicinal prep- 
aration: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 

Before Mr. John P. Bramhall, trial examiner. 
Myr. Gerard A. Rault for the Commission. . 
Mr. Carl B. Sturzenacker, of Los Angeles, Calif., and Hall & 

Cotton, of Oklahoma City, Okla., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that American Medicinal 
Products, Inc., a corporation, and Ernest G. Rurup, an individual 
trading as Scientific Laboratories of America and as California Sun- 
‘shine Products, Inc., and as officer of American Medicinal Products, 
Inc., hereinafter referred to as respondents, have violated the pro- 
visions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacraPH 1. The respondent American Medicinal Products, Inc., 
is a corporation organized, existing, and doing business under the 
laws of the State of California, with its principal office and place of 
business located at 6630 Santa Monica Boulevard, Los Angeles, Calif. 

The respondent Ernest G. Rurup is an individual trading as Scien- 
tific Laboratories of America and as California Sunshine Products, 
Inc., and is also president of the American Medicinal Products, Inc., 
and has his office and place of business located at 6630 Santa Monica 
Boulevard, Los Angeles, Calif. 

The respondents are now, and for more than 1 year last past have 
been, engaged in the sale and distribution of a certain medicinal 
preparation known as Re-Duce-Oids, which is recommended by the 
respondents as a cure or remedy for, and a competent treatment of, 
obesity. In the course and conduct of their business, the respondents 
cause said medicinal preparation, when sold, to be transported from 
their place of business in the State of California to the purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. Respondents maintain, and at all times men- 
tioned herein have maintained, a course of. trade in said medicinal 
_ preparation in commerce among and between the various States of the 
United States and in the District of Columbia. 
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Par. 2. In the course and conduct of their aforesaid business, the 
respondents have disseminated, and are now disseminating, and have 
caused, and are now causing the dissemination of, false advertisements 
concerning their said product by the United States mails and by 
various other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of said product, 
and respondents have also disseminated, and are now disseminating, 
and have caused, and are now causing the dissemination of, false ad- 
vertisements concerning their product by various means for the pur- 
pose of inducing, and which are likely to induce, directly or indirectly, 
the purchase of their said product in commerce, as commerce is defined 
in the Federal Trade Commission Act. Among and typical of the 
false, misleading, and deceptive statements and representations con- 
tained in said false advertisements disseminated and caused to be dis- 
seminated as hereinabove set forth by the United States mails, by ad- 
vertisements in newspapers and periodicals, and by circulars, leaflets, 
pamphlets, and other advertising literature, are the following: 
Reducible raT GOES! 

* * * * * * * 

Since individuals vary, as do the causes of overweight, we do not claim that 
everyone using RE-DUCE-OIDS will receive the same splendid results. RE-DUCE-OIDS 
are intended for the reduction of reducible fat, to be used only by adults who are 
otherwise healthy and normal, and whose fat is caused by a disturbance of some 
of the glands of internal secretion, known as hypothryoidism and accompanying 
subnormal metabolic rate, one of the common causes. In other words, when 
these glands do not aid the system in using a sufficient amount of calories, energy 
is not made available for the system to maintain proper functioning. Therefore, 
weight usually increases, RE-DUCE-OIDS are intended to aid these glands. RE-DUCE- 
ois must be used according to the easily understood full directions given on the 
label and pamphlet accompanying each package, which may be seen at your 
druggist’s. No other claims are made, and as you can readily understand, we 
do not diagnose or prescribe. 


XTRA 


Read all about the NEW PROFIT DEAL ON RE-DUCE-OIDS 
Backed by NEW NATION-WIDH ADVERTISING ! 
* * * * * * * 

RE-DUCE-oIps, the Safe Old favorite * * * bought by customers from Maine 
to California for 24 years * * * 

Par. 8. Through the use of the statements hereinabove set forth 
and others similar thereto not specifically set out, all of which purport 
to be descriptive of the remedial, curative, or therapeutic properties 
of respondents’ product, respondents have represented, and do now 
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represent, directly and indirectly, that their preparation re-duce-oids is 
a cure or remedy for obesity and constitutes a safe, competent and effec- 
live treatment therefor. 

Par. 4. The drug preparation Re-Duce-Oids sold and distributed by 
the respondents by means of the aforesaid advertising is composed 
principally of the following ingredients: 


Desiccated thyroid, 
Whole pituitary substance, 
Ovarian substance, 

_ Potassium iodide, and 
Phenolphthalein. 


Par. 5. The aforesaid representations and claims used and dissemi- 
nated by the respondents, as hereinabove described, are grossly exag- 
gerated, misleading, and untrue. In truth and in fact, respondents’ 
preparation Re-Duce-Oids is not a cure or remedy for obesity and does 
not constitute a safe, competent, or effective treatment therefor. Prep- 
arations containing thyroid have'been used for the treatment of obesity 
due to endocrine disfunction, but when so used, the patient must be 
constantly under specialized medical supervision so that the treatment 
may be regulated in accordance with the result of physical examina- 
tion, laboratory findings, and subjective study, in order to avoid serious 
injury to the health. 

Par. 6. In addition to the false and misleading statements herein- 
above set forth, respondents are also engaged in the dissemination of 
faise advertisements as aforesaid in that the respondents fail to reveal 
to purchasers and prospective purchasers that the use of said medicinal 
preparation Re-Duce-Oids under the conditions prescribed in said 
advertisements or under such conditions as are customary or usual, 
may result in serious and irreparable injury to health in that said prep- 
aration contains a dangerous drug, desiccated thyroid, the continued 
ingestion of which accelerates the rate of metabolism, thereby burning 
the body tissues, especially that of fat tissue, in excess of that which is 
normal. Thyroid is a dangerous drug, the use of which may produce 
headaches, muscular and auricular pains, nausea, vomiting, vertigo, 
insomnia, physical exhaustion, tremor, tachycardia, permanent injury 
to tissues, organic function and the entire body mechanism, irreparable 
injury to the heart muscles, with auricular fibrillations and premature 
death. Furthermore, by reason of the existence of potassium iodide in 
said preparation, its use would be definitely harmful to those persons 
suffering from goiter or pulmonary tuberculosis in either the active or 
quiescent state. 
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Par. 7. The use by the respondents of the foregoing false, deceptive, 
and misleading statements, representations and advertisements dissem- 
inated as aforesaid with respect to said medicinal preparation has had, 
and now has, the capacity and tendency to, and does, mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that such false statements, representations 
and advertisements are true, and induces a portion of the purchasing 
public, because of such erroneous and mistaken belief, to purchase 
medicinal preparations containing drugs. 

Par. 8. The aforesaid acts and practices of the respondents are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. : 


Revort, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 8, A. D., 1940, issued and _ 
subsequently served its complaint in this proceeding upon the re- 
spondents, American Medicinal Products, Inc., a corporation, and 
Ernest G. Rurup, an individual trading as Scientific Laboratories of 
America and as California Sunshine Products, Inc., and as officer of 
American Medicinal Products, Inc., charging them with the use of un- 
fair and deceptive acts and practices in commerce in violation of 
the provisions of said act. The respondents filed an answer to said 
complaint and subsequently thereto obtained leave to withdraw said 
answer and file an amended answer to said complaint. After the 
issuance of said complaint and the filing of respondents’ amended 
answer thereto, testimony and other evidence in support of the allega- 
tions of said complaint were introduced by Gerard A. Rault, attorney 
for the Commission, and in opposition to the allegations of the com- 
plaint by Carl B. Sturzenacker, attorney for the respondents, before 
John P. Bramhall, an examiner of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence, the report of the trial examiner upon the evidence, and briefs 
in support of the complaint and in opposition thereto (oral argument 
not having been requested), and the Commission having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 
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FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent American Medicinal Products, Inc., 
is a corporation organized, existing, and doing business under the 
laws of the State of California, with its principal office and place of 
business located at 6630 Santa Monica Boulevard, Los Angeles, Calif. 

The respondent Ernest G. Rurup is an individual and is president 
and directing manager of American Medicinal Products, Inc., and is 
actively in control of, and formulates and directs the policies of the 
American Medicinal Products, Ine. 

The Scientific Laboratories of America was a corporation organized 
under and by virtue of:the laws of the State of California and has 
been suspended by operation of law. During its authorized legal 
existence its policies were formulated and directed by the respondent 
Ernest G. Rurup. 

Par. 2. The Commission finds that the respondents American Me- 
dicinal Products, Inc., and Ernest G. Rurup, an individual, for more 
than 1 year last past have been engaged in the sale and distribution 
of a certain medicinal preparation known as Re-Duce-Oids, which 
is recommended by the respondents as a cure or remedy for and a 
competent treatment of obesity. Prior to its suspension, the Scien- 
tific Laboratories of America was also engaged in the sale and dis- 
tribution of said product. 

In the course and conduct of the business of the respondent Amer- 
ican Medicinal Products, Inc., and, during its existence, the Scientific 
Laboratories of America, the respondents sold and transported said 
medicinal preparation Re-Duce-Oids from their places of business in 
the State of California to purchasers thereof located in various other 
States of the United States and in the District of Columbia. Re- 
spondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said medicinal preparation in commerce 
among and between various States of the United States and in the 
- District of Columbia. 

Par. 3. The Commission further finds that in the course and con- 
duct of their aforesaid business the respondents have disseminated 
and have caused the dissemination of false advertisements concerning 
their said medicinal preparation, by United States mails and by vari- 
ous other means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, for the purpose of inducing, and which were 
likely to induce, directly or directly, the purchase of said medicinal 
preparation; and respondents have also disseminated and have caused 
the dissemination of advertisements concerning their said medicinal 
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preparation by various means, for the purpose of inducing, and which 
were likely to induce, directly or indirectly, the purchase of their said 
medicinal preparation in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. Among and typical of the false, mis- 
leading, and deceptive statements and representations contained in 
said false advertisements disseminated and caused to be disseminated 
as hereinabove set forth, by the United States mails, by advertisements 
in newspapers and periodicals, and by circulars, leaflets, pamphlets, 
and other advertising literature, are the following: 


Lose reducible fat 


Ohio nurse lost 45 pounds. Tells how. Look—feél like a new person. Would 
ycu like to get rid of reducible fat quickly? You are possibly one of those many 
overweight people who are embarrassed and made uncomfortable with unsightly 
fat. Mrs. Gladysse Hyer, registered nurse of Dayton, Ohio, writes: 

“T had. been overweight for 138 years * * * was getting heavier. Then I 
tried Re-Duce-Oids and lost 47 Ibs. Results were most satisfactory.” 

We believe that you will agree that Re-Duce-Oids are worthy of a trial. Surely 
no woman would want to be burdened with reducible fat by choice. Don’t let 
this ugly reducible fat rob you of your success and happiness! Re-Duce-Oids 
have been on the market for over 20 years and millions have been sold. Testi- 
monials tell of their results. 

Reducible fat goes. She lost 55 lbs. this easy way. “I look 10 years younger.” 

Don’t just sit back and envy slender women! If many fat people only knew 
it their type of fat often may be reduced. It is possible that you are one of these 
people. If so, try the modern Re-Duce-Oids Way like Mrs. L. R. Schulze of 
Jackson, Michigan. 


Par. 4. The Commission finds that through the use of the statements 
and representations hereinabove set forth and others similar thereto 
not specifically set out herein, all of which purport to be descriptive 
of the remedial, curative, or therapeutic properties of respondents’ 
product, respondents represent, directly and indirectly, that their 
preparation Re-Duce-Oids is a cure or remedy for obesity and consti- 
tutes a safe, competent, and effective treatment therefor. 


Par. 5. The Commission further finds that each capsule of respond-. 


ents’ preparation Re-Duce-Oids contains the following ingredients: 
Desiccated thyroid, 4% grain; whole pituitary substance, 349 grain; 
ovarian substance, 1 grain; potassium iodide, 1 grain; phenolphthalein, 
Yo grain; sugar of milk, q.s. The use of respondents’ preparation in 
accordance with directions would result in the ingestion of 114 grains 
of desiccated thyroid per day. 

The Commission further finds that respondents’ preparation Re- 
Duce-Oids is not a cure or remedy for obesity. Even in those cases 
where the use of thyroid extract might be of value in reducing weight, 
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such reduction would be only temporary, as the ingestion of thyroid 
extract, by persons requiring such drug, supplies thyroid without 
increasing the secretory powers of the thyroid gland. After a reduc- 
tion of weight to what may be considered normal, if the use of thyroid 
is discontinued a recurrence of the condition of obesity and other 
symptoms of thyroid deficiency would result. Due to the necessity of 
competent medical supervision in. the use of thyroid extract, its poten- 
tialities for injury to health, and the small percentage of obese cases 
due to lack of sufficient thyroid secretion, it is misleading to represent 
that the use of respondents’ preparation is a safe, competent, or effective 
treatment for obesity. 

Thyroid extract is a very potent medicine and very effective where 
it is indicated, provided its administration is carefully supervised, as 
it is also potentially dangerous. The action of this drug, through 
continued ingestion, is to accelerate the rate of metabolism, thereby 
causing the breaking down of tissues. In this action the effects of this 
drug are not confined to fat tissue, but also affect muscular and other 
tissues of the body, and its continued use over a period of time can 
cause an incalculable amount of damage, even to a normal individual. 

The use of desiccated thyroid has therapeutic value where the con- 
dition known as hypothyroidism exists and which condition is caused 
when the thyroid gland is not secreting as much of the active prin- 
ciple of thyroid into the blood stream as is needed by the individual. 
The amount of thyroid prescribed to remedy such condition depends 
upon the needs of the patient, and the quantity must be carefully 
controlled and changed from time to time. The blood pressure, the 
heart rate, the general condition, and the loss of weight compared 
to caloric intake must be checked frequently for each patient and the 
dosage adjusted according to the requirements. 

Thyroid extract is prescribed for hypothyroid individuals who may 
or may not be obese. In fact, by far the greater percentage of obese 
individuals are not suffering from hypothyroidism. Obesity, or over- 
weight, is not necessarily due to endocrine disfunction, but is more 
often due to excess ingestion of food. Any treatment. aimed pri- 
marily to stimulate the various glands within the body and to ab- 
normally increase the metabolism rate is not the proper form of treat- 
ment in all cases. Such treatment should be limited to those obese 
cases where the condition is due to a lack of norma! thyroid secretion, 
with limitation to the needs of the particular individual. 

In the treatment of a hypothyroid condition the dosage of thyroid 
extract is in part determined by a basal metabolism test, which con- 
sists of measuring the amount of oxygen consumed by an individual 
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per square meter of body surface, as compared with normal con- 
sumption, usually allowing 10 percent either above or below normal. 
If the consumption of oxygen is below normal, it indicates, in some 
cases, the condition of hypothyroidism and the need of thyroid extract 
adjusted to the specific needs of the individual. Excess dosage of 
thyroid may cause a change in such basal metabolism to above normal, 
causing such person to become extremely nervous, with increase of 
heart rate and other symptoms of toxic effect. 

The use of thyroid extract by a normal person might produce a 
disorder known as hyperthyroidism, and by producing this disorder 
would cause the patient to lose weight. It is possible for a person 
to recover from this disorder if the use of thyroid is discontinued, 
but if such person happens to be suffering from some other con- 
dition, serious results might occur. The use of thyroid extract 
causes a definite strain on the organs of the body, and should the 
user be suffering from heart disease or some other disease the excess 
strain due to the ingestion of thyroid might be of serious danger to 
health. 

Even a normal person suffering from no disease who might take 
thyroid extract in the dosage prescribed by the respondents in their 
preparation Re-Duce-Oids could suffer an impairment of health and 
could get cardiac damage without any particular symptom which 
the patient would readily recognize. The Commission further finds 
that the ingestion of desiccated thyroid by a normal individual in the 
amounts prescribed by respondents over a long period of time would 
cause such individual to become nervous and irritable, sustain an in- 
creased heart rate, and perhaps induce the condition known as hyper- 
thyroidism, resulting in symptoms such as nervousness, easy fatiga- 
bility, rapid pulse, and good appetite but loss of weight. There may 
be present in an individual many conditions which are adversely 
affected by the use of thyroid, such as the presence of diabetes (which 
is often associated with obesity), arteriosclerosis, coronary disease, 
tuberculosis, and goiter. 

A person suffering from tuberculosis, latent or active, diabetes, or 
goiter who might take respondents’ preparation according to direc- 
tions might seriously aggravate this condition, with danger to health 
or life, dependent upon the extent or severity of such condition. In 
the case of diabetes, it would tend to make this condition worse, 
increase blood sugar, and cause loss of weight more rapidly. 

It is impossible for a layman, by means of self-diagnosis, to deter- 
mine whether or not he is suffering from the condition of hypo- 
thyroidism or to determine the extent or dosage of thyroid extract 
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which his particular condition might require. Furthermore, there 
are many persons suffering from tuberculosis or goiter, in either: 
the latent or active state, diabetes, or cardiac conditions, who would 
not be able to determine their condition by self-diagnosis or have 
any knowledge that such condition exists. 

The ingredients pitutiary substance and ovarian substance in re- 
spondents’ preparation are of no value in the amounts contained 
therein under the conditions of use. 

The use of potassium iodide in excess doses or for prolonged periods. 
of time might have a tendency to aggravate tuberculosis. Under 
certain conditions potassium iodide might have some effect on the 
thyroid gland. However, if a person is suffering from hypothyroid- 
ism it would have no beneficial influence, and the condition of hyper- 
thyroidism, where this drug might have some influence, is not gener- 
ally associated with obesity or overweight. 

Par. 6. In their advertising the respondents in some cases advise 
that said preparation is not offered as a cure-all for all ailments and 
that said preparation is not to be taken by children and not intended 
and should not be used by persons suffering from active or latent 
tuberculosis, diabetes, or goiter, but that said advertisement is in- 
tended only for fat adult persons, for use according to directions, who 
are otherwise healthy and normal and whose overweight condition is. 
caused by disturbance of the glands of internal secretion which ac- 
company subnormal metabolic rate. 

In other advertisements the respondents make no reference to the 
above conditions where their preparation should not be used but sim- 
ply state that said preparation is intended for the reduction of reduc- 
ible fat, for adults who are otherwise healthy and normal and whose 
fat is caused by a disturbance of some of the glands of internal secre- 
tion known as hyperthyroidism and accompanying subnormal meta- 
bolic rate, and that said preparation must be used according to the eas- 
ily understood, full directions given on the label and pamphlet accom- 
panying such package. 

On the label on their package the respondents place the following 
statement : 

Caution.—For use by adults only who are otherwise normal and healthy ; whose 
fatness is due to hypothyroidism and accompanying subnormal metabolic rate 
which is caused chiefly by the deficient action of the thyroid gland and sometimes 
the deficient action of the pituitary or ovarian glands. Most naturally Re-Duce- 
Oids capsules are not to be taken by children or those adults suffering from patho- 
logical conditions such as tuberculosis, diabetes, hyperthyroidism, dropsy, toxic 
goiter, rapid pulse, or during pregnancy. 
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In a circular accompanying the package the respondents place the 
following statement : 


Average directions —Take 1 capsule daily for 6 days, then 1 capsule 2 times a 
day for 6 days, then 1 capsule 3 times a day with all following bottles. When you 
approach your normal weight, discontinue using. After taking 6 bottles of Re- 
Duce-Oids, discontinue their use for a period of 2 weeks before resuming and 
use according to directions. 

Re-Duce-Oids are for adults only and most naturally are not to be taken by 
children or those suffering from pathological conditions such as: tuberculosis, 
diabetes, dropsy, toxic goiter, rapid pulse or hyperthyroidism. Should nervous- 
ness, nausea or other distress such as increased pulse rate develop while taking 
Re-Duce-Oids, decrease the dose until the condition disappears. Half a glass of 
milk taken with the capsule will often prevent any tendency to nausea. However, 
should distress still be experienced after decreasing the dose discontinue taking 
Re-Duce-Oids entirely and this distress condition should disappear. 

Sometimes an individual may experience distress in the form of nausea which 
may be caused by an idiosyncrasy for some of the ingredients. Of course as you 
probably know, individuals vary greatly and some people are unable to tolerate 
many of our simplest foods such as strawberries, grapes, cabbage or onions, ete. 
After a few days many individuals build up a tolerance for the ingredients in 
Re-Duce-Oids. 

Based upon the testimony of witnesses with reference to the ex- 
tent to which the use of thyroid extract should be supervised in order 
to avoid any possibility of injury even to normal individuals, and the 
testimony with reference to the imability of a person to self-diagnose 
or determine the condition of hypothyroidism, and also the lack of 
knowledge in many cases by individuals as to the existence of condi- 
tions such as tuberculosis, diabetes, and various cardiac disorders, the 
Commission finds that the statements appearing in respondents’ ad- 
vertising are not sufficient to fully apprize the purchaser or prospec- 
tive purchaser with reference to the danger involved in the use of 
such preparation. 

Based upon such testimony the Commission further finds that in 
addition to the false and misleading statements hereinabove set 
forth, the respondents are also engaged in the dissemination of false 
advertisements, in that said advertisements so disseminated fail to 
reveal all facts material in the light of such representations, or ma- 
terial with respect to the consequences which may result from the 
use of respondents’ preparation Re-Duce-Oids under the conditions 
as are customary or usual, and that said preparation should only be 
used under competent medical supervision and that the unsupervised 
use of said preparation by persons not skilled in the diagnosis and 
treatment of thyroid conditions may result in serious and irreparable 
injury to health, and that said preparation is definitely harmful if 
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used by persons having diabetes, goiter, tuberculosis, arteriosclerosis, 
or coronary diseases, and that the use of said preparation over a long 
period of time may cause the breaking down of muscular and other 
tissues, as well as fat tissues, causing irritation of nerve tissue, nerv- 
ousness, irritability, and increased heart rate, with possible irre- 
parable injury to health even to a normal individual. 

Par. 7. The use by the respondents of the foregoing false, decep- 
tive, and misleading statements, representations, and advertisements, 
disseminated as aforesaid with respect to said medicinal preparation 
Re-Duce-Oids has had, and now has, the capacity and tendency to, 
and does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such false state- 
ments, representations, and advertisements are true, and induces a 
portion of the purchasing public, because of such erroneous and mis- 
taken belief, to purchase respondents’ medicinal preparation. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the amended answer 
of the respondents, testimony and other evidence taken before John 
P. Bramhall, an examiner of the Commission theretofore duly desig- 
nated by it, in support of the allegations of said complaint and in 
opposition thereto, and report of the trial examiner upon the evi- 
dence, and briefs filed herein, and the Commission having made its 
findings as to the facts and its conclusion that said respondents, 
American Medicinal Products, Inc., 4 corporation, and Ernest G. 
Rurup, an individual and as officer of American Medicinal Products, 
Inc., have violated the provisions of the Federal Trade Commission 
- Act; e 

It is ordered, That the respondent American Medicinal Products, 
Ine., a corporation, its officers, representatives, agents, and employees, 
and the respondent Ernest G. Rurup, an individual, and his repre- 
sentatives, agents, and employees, directly or through any corporate 
or .other device, in connection with the offering for sale, sale or dis- 
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tribution of their medicinal preparation known as Re-Duce-Oids, or 
any other preparation of substantially similar properties, whether 
sold under the same name or under any other name, do forthwith 
cease and desist from directly or indirectly 

1. Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or through inference, that respond- 
ents’ preparation Re-Duce-Oids is a cure or remedy for obesity or 
constitutes a safe, competent, or effective treatment therefor, or which 
advertisement fails to reveal that respondents’ preparation should only 
be used under competent medical supervision and that the unsuper- 
vised use of said preparation by persons not skilled in the diagnosis 
and treatment of thyroid conditions may result in serious and irrep- 
arable injury to health, and that said preparation is definitely harm- 
ful if used by persons having diabetes, goiter, tuberculosis, arterio- 
sclerosis, or coronary diseases, and that the use of said preparation 
over a long period of time may cause the breaking down of muscular 
and other tissues, as well as fat tissues, causing irritation of nerve 
tissue, nervousness, irritability, and increased heart rate, with pos- 
sible irreparable injury to health even to a normal individual. 

2. Disseminating, or causing to be disseminated, any advertisement 
by any means, for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commissicn Act, of respondents’ prepa- 
ration Re-Duce-Oids, which advertisement contains any of the repre- 
sentations prohibited in paragravh 1 hereof or which fails to reveal 
that respondents’ preparation should only be used under competent 
medical supervision and that the unsupervised use of said preparation 
by persons not skilled in the diagnosis, analysis, and treatment of thy- 
roid conditions may result in serious and irreparable injury to health, 
and that said preparation is definitely harmful if used by persons 
having diabetes, goiter, tuberculosis, arteriosclerosis, or coronary dis- 
eases, and that the use of said preparation over a long period of time 
may cause the breaking down of muscular and other tissues, as well as 
fat tissues, causing irritation of nerve tissue, nervousness, irritability, 
and increased heart rate, with possible irreparable injury to health 
even to a normal individual. 

It is further ordered, That the respondents shall, within 10 days 
after service upon them of this order, file with the Commission an 
interim report in writing, stating whether they intend to comply with 
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this order, and, if so, the manner and form in which they intend to 
comply ; and that within 60 days after service upon them of this order, 
said respondents shall file with this Commission a report in writing, 


setting forth in detail the manner and form in which they have com- 
plied with this order. 
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In tHE MATTER OF 


M. J. & H. J. MEYER COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8086. Complaint, Mar. 24, 1937—Decision, May 7, 1941 


-Where Lea and Perrins’ Worcestershire sauce had long been made in England and 


(a) 


(b) 


imported into the United States in bottles or containers, wrappers, and mark- 
ings of a highly distinctive character, and, as thus made and imported, and 
later made in the United States in accordance with the original recipe and 
sold in the same distinctive container and dress of goods had come to be highly 
regarded as such product, identified by said distinctive containers, labels 
thereon, ete., and to be preferred to other sauces of the same general nature, 
of which it was by far the most expensive; and thereafter a competitor en- 
gaged in interstate sale and distribution of a much cheaper “Worcestershire 
sauce’— 

Packaged its said sauce in containers which closely resembled those of said 
Lea & Perrins’ Worcestershire sauce, having the same distinctive size and 
shape, wrappers of same type and color along with typography, border, 
dividing lines, color scheme, and to some extent identical wording placed in the 
identical position on the wrapper, and simulated other distinctive features 
in the printed matter of said prior and well-known product, including the 
Lea & Perrins facsimile signature; and 

Represented to prospective purchasers and members of consuming public, 
through use of trade name “Pride of Hngland Worcestershire Sauce” in 
describing its said wholly domestic product, that the same was made in 
England and imported into this country ; 


With tendency and capacity to induce members of the public to form the mistaken 


belief that its product was in fact the Worcestershire sauce made and sold by 
Lea & Perrins, Inc., and that it was made in England, with result of thereby 
inducing substantial numbers of them to purchase its said product, whereby 
trade was unfairly diverted to it from said Lea & Perrins and also from other 
competitors who do not simulate the dress and package of aforesaid concern 
or falsely represent their products as being of English origin: 


Heid, That such acts and practices, under the circumstances set forth, were all to 


the prejudice and injury of the public and competitors, and constituted unfair 
methods of competition. 


Before Mr. W. W. Sheppard and Mr. Lewis C. Russell, trial exam- 
iners. 

Mr. Alden 8. Bradley and Mr. Karl Stecher for the Commission. 

Mr, Harry Yarm, of New York City, for respondent. 
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CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that M. J. & 
H. J. Meyer Co., Inc., a corporation, has been and now is using unfair 
methods of competition in commerce, as “commerce” is defined in said 
act, and it appearing to said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, and states its charges in that respect as follows: 

Paracrary 1. Respondent, M. J. & H. J. Meyer Co., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of 
the State of New York, with its office and principal place of business 
located at 145 Hudson Street, New York City, in said State. Re- 
spondent is now, and has been for several years last past, engaged at 
said location, among other things, in the distribution and sale of a table 
sauce, under the trade brand or label “Pride of England Worcester- 
shire Sauce.” This brand or label is attached to each bottle of said 
sauce and has also printed upon it in conspicuous type “M. J. & H. J. 
Meyer Co. Distributors.” This sauce is for use in seasoning meats, 
fish, oysters, and other foods, when served at the table. This sauce is 
put up in 5-ounce bottles, and is sold as low as as 65 cents per dozen at 
wholesale, and retails for 10 cents a bottle. Said product is distributed 
by this respondent who sells and ships the same to wholesale grocers, 
who in turn sell the same to retail grocers, delicatessen$, and the like, 
who in turn sell the same to hotels, restaurants, cafeterias, and other 
public eating places and to ultimate consumers thereof for family uses. 

In the course and conduct of said business, respondent ships, or 
causes to be shipped or transported, said product, when so sold, from 
the said city of New York, in the State of New York, to said whole- 
sale grocers, many of whom are located in points in various States 
other than the State of New York. There is now, and has been during 
all of the times herein mentioned, a constant current of trade in said 
product so sold by said respondent in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of said business, respondent is 
now, and has been during all of the times herein mentioned, engaged 
in substantial competition with various corporations, firms, and indi- 
viduals selling, or offering for sale, in commerce between and among 
the various States of the United States, to wholesale and retail grocers 
in the several States of the United States, products of domestic and 


1392 FEDERAL TRADE COMMISSION DECISIONS 
Complaint BVA DEE UG 


foreign origin used, and intended to be used, for the same purposes as 
described in paragraph 1 hereof. 

Par. 3. Worcestershire sauce was originally made in Worcestershire, 
England. Lea & Perrins, a copartnership of Worcestershire, England, 
began the manufacture and sale of Worcestershire sauce about one 
hundred years ago and began its importation into the United States 
about seventy years ago, and continued to import it in very large 
quantities until about the year 1898. In 1898 the partnership became 
incorporated under and by virtue of the laws of the State of New 
York and began the manufacture of the same in this country. Since 
then, it has been and now is, engaged in the business of selling and 
shipping Lea & Perrins’ Worcestershire Sauce from New York City in 
said State of New York to wholesale grocers in every State of the 
United States. The business of this corporation, in the sale of Wor- 
cestershire Sauce in the United States, amounts to more than one mil- 
lion dollars per year. Lea & Perrins’ Worcestershire Sauce is pre- 
pared according to a secret formula. This product is one of recog- 
nized and uniform excellence, and has enjoyed a nation-wide popular- 
ity for many years. The wholesale price of Lea & Perrins’ Worces- 
tershire Sauce is $2.75 per dozen bottles; it retails at 30 cents per 
bottle. There is a preference among the consuming public for Lea & 
Perrins’ Worcestershire Sauce, as against the Worcestershire sauce 
of respondent. 

The size and shape of the bottles containing Lea & Perrins’ Wor- 
cestershire Sauce, and the features of Lea & Perrins’ label or wrapper 
have for many years been, and are now, highly distinctive and con- 
stitute principally the means by which this product is identified by 
the purchasing public. 

Par. 4. Respondent’s said sauce is sold under the trade brand or label 
of “Pride of England Worcestershire Sauce.” It is a sauce strikingly 
similar in color, odor, and general appearance to Lea & Perrins’ Wor- 
cestershire Sauce. 

“Pride of England Worcestershire Sauce” is packed in 5-ounce 
bottles, which are the same distinctive size and shape as those used 
by Lea & Perrins in packing its product. Respondent, on its said 
bottles of “Pride of England Worcestershire Sauce,” uses a wrapper 
of the same type of paper and of the same color as is used by Lea & 
Perrins, upon which the typography, border, dividing lines, color 
scheme, and other distinctive features in the printed matter, including 
a script signature of respondent written in black ink diagonally across 
the face of the wrapper and the wording on its said wrapper or label 
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simulate the label or wrapper now used by Lea & Perrins on its said 
product, and which Lea & Perrins has used for many years. 

Par. 5. The use by the respondent of labels and wrappers simu- 
lating the labels and wrappers used by Lea & Perrins on their said 
“Lea & Perrins’ Worcestershire Sauce” and the use by the respond- 
ent of bottles of the same size and distinctive shape as those used 
by Lea & Perrins have had, and now have, the tendency and capac- 
ity to induce members of the public to form the mistaken and erro- 
neous belief that the respondent’s Worcestershire Sauce is in fact 
Worcestershire Sauce manufactured and sold by Lea & Perrins. As 
a result of such erroneous and mistaken belief on the part of the 
members of the purchasing public induced by the acts and representa- 
tions of the respondent, as aforesaid, substantial numbers of the pur- 
chasing public have purchased respondent’s product, thereby unfairly 
diverting trade to the respondent from its said competitor, Lea & 
Perrins. As a result thereof, injury is done by respondent to com- 
petition in commerce among and between the various States of the 
United States. 

Par. 6. The said use by the respondent of the trade name “Pride 
of England” in designating its sauce, and the use of the word “Dis- 
tributors” on the label thereof, serve as representations to prospective 
purchasers and members of the consuming public that said sauce is 
made in England and imported into this country. In truth and in 
fact, this sauce has been, for several years, and is now, manufac- 
tured by B. V. Voss in Brooklyn, N. Y. It is purchased from said 
Voss by respondent and packed and sold under the original “Pride 
of England” trade brand and label. It is not an imported product. 

Par. 7. There is a preference among a substantial portion of the 
purchasing and consuming public for Worcestershire Sauce made in 
England and there is a firm and fixed belief among such persons that 
it is superior to domestic products of like character. This prefer- 
ence is well known to those engaged in feeding the public and in 
selling such products to the public. 

Par. 8. The said use by respondent of the words “Pride of Eng- 
land” in designating its said product and of the word “Distributors” 
upon the label or wrapper thereof, has had and now has the tendency 
and capacity to induce members of the public to form the mistaken 
and erroneous belief that respondent’s Worcestershire Sauce is in 
fact Worcestershire Sauce manufactured in England. As a result 
of such erroneous and mistaken beliefs induced by the acts and repre- 
sentations of the respondent as aforesaid, substantial numbers of the 
purchasing public have purchased respondent’s product, thereby un- 
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fairly diverting trade to the respondent from its said competitors 
who do not similarly misrepresent the character or place of origin 
of their respective products. As a result thereof, injury is done by 
respondent to competition in commerce among and between the va- 
rious States of the United States. 

Par. 9. The above alleged acts and practices of respondents are 
each and all to the prejudice of the public, and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the meaning of section 5 of an act of Congress en. 
titled “An. Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” approved September 26, 
1914. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 24, 1937, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
M. J. & H. J. Meyer Co., Inc., a corporation, charging it with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the 
filing of respondent’s answer thereto, testimony and other evidence in 
support of the allegations of said complaint were introduced by 
Alden §S. Bradley, and Karl Stecher, attorneys for the Commission, 
and in opposition to the allegations of the complaint by Harry Yarm, 
attorney for the respondent, before W. W. Sheppard and Lewis C. 
Russell, trial examiners of the Commission theretofore duly desig- 
nated by it, and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter the proceeding 
regularly came-on for final hearing before the Commission on said 
complaint, the answer thereto, testimony and other evidence, briefs 
in support of the complaint and in opposition thereto, and the Com- 
mission having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, M. J. & H. J. Meyer Co., Inc., is a 
New York corporation with its office and principal place of business 
located at 145 Hudson Street, New York, N. Y. 
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Par. 2. The respondent is now and for many years last past has 
been engaged in the sale and distribution of a table sauce under the 
trade brand or label of “Pride of England Worcestershire Sauce.” 
Respondent causes said product, when sold, to be transported from its 
aforesaid place of business in the State of New York to purchasers 
thereof located in various other States of the United States. Re- 
spondent maintains, and at all times herein mentioned has maintained, 
a course of trade in said product in commerce among and between 
the various States of the United States. 

Par. 38. In the course and conduct of its said business, respondent 
is now and at all times mentioned herein has been engaged in sub- 
stantial competition with various corporations, firms, and individuals 
selling in commerce between and among the various States of the 
United States products intended to be used for the same purposes as 
the product sold by respondent. A great many of said competitors 
designate and describe their said products as “Worcestershire sauce.” 

Par. 4. The business of the respondent herein was started about 
1887. Until 1900, said business was carried on by M. J. Meyer, either 
individually or in partnership with his brother, H. J. Meyer. The 
business was incorporated in 1900 in the State of New York under 
the name of M. J. & H. J. Meyer Co., Inc., and said corporation has 
been in active operation since that time, maintaining its office and 
place of business in New York City. M. J. Meyer is the president of 
the corporation. About 1887 the said M. J. Meyer commenced the 
distribution and sale of a product which he called “Pride of England 
Worcestershire Sauce.” Such sale and distribution was continued by 
the corporation after its organization. This sauce has at all times, 
except for a short period during the First World War, been manu- 
factured in the United States. The size and shape of bottle, the 
wrapping, printing and text on the wrapper have been in continuous 
use in substantially the same form since about 1887. The bottle is a 
straight, long neck variety containing 5 fluid ounces so marked on 
the wrapper. The wrapper is a buff or straw-colored paper. En- 
closed in a double line printed rectangular box about one-half the 
length of the bottle are the printed words, among others, “The Pride 
of England Brand Worcestershire Sauce.” Near the bottom and 
enclosed within the box are the printed words “Distributors M. J. & 
H. J. Meyer Company.” At the top of the printed box is printed 
“Shake the Bottle.” All printing is in red including the lines en- 
closing the box except a facsimile signature “M. J. & H. J. Meyer 
Company,” extending diagonally across the box, which is blue. This 
facsimile signature was placed on the wrapper about 1887. Re- 


1396 FEDERAL TRADE COMMISSION DECISIONS 
Findings 32 Foe, 


spondent’s product sells at wholesale at around 70 cents per dozen 
bottles. The usual retail price is 10 cents per bottle. Between 1930 
and 1937 the average sales were approximately $9,000. Sales are 
made through brokers but shipments are made direct to purchasers. 

Par. 5. Worcestershire sauce was originally made in the County 
of Worcestershire, England, by Lea & Perrins in 1835. At that 
time it was designated as “Worcestershire Sauce.” It was imported 
into the United States at an early date, the exact time being un- 
known. It is certain, however, that importations were made as early 
as 1849. The first agents in the United States importing and selling 
the sauce were John Duncan & Sons, with their place of business 
located in New York, N. Y. It was imported in bottles for sale to 
the purchasing public until 1877. From 1877 to 1898 it was im- 
ported in concentrated form, bottled in the United States and sold 
and distributed. Since 1898 the sauce has been manufactured in 
the United States in accordance with the original English recipe and 
bottled, sold, and distributed throughout the country by Lea & Per- 
rins, Inc. The shape of the bottle, the wrapping of the bottle and 
printing thereon have at all times and are now substantially the 
same as were originally used by Lea & Perrins in 1835. The bottle 
first used contained 6 ounces. This was later changed to a 5-ounce 
bottle, the exact date of such change being unknown. The 5-ounce 
bottle has been used for a great many years, however. The bottle is 
of a straight long-neck variety, the neck being nearly as long as the 
remainder of the bottle. The wrapper is buff or straw-colored paper. 
Enclosed in a double line rectangular printed box about half the 
length of the bottle are the printed words, among others, “Lea & 
Perrins Sauce—The Original & Genuine Worcestershire Sauce.” At 
the top of the printed box the words “Shake the Bottle” are printed. 
All printing, including the lines enclosing the box, are in red. On 
the bottom half of the printed box and extending diagonally is 
printed in blue the facsimile signature “Lea & Perrins.” The exact 
date of the first use of this facsimile printed signature is not known. 
Such signature printed on the back of the wrapper enclosing the 
bottle was in use in 1874 and appears on a bottle exhibited in the 
United States in 1876. It was printed on the front of the wrapper 
for the first time about 1898. In 1891, Lea & Perrins filed appli- 
cation for registration of their trade-mark in the United States. 
This bears the facsimile signature “Lea & Perrins.” This trade- 
mark is not used on the wrapper but is pasted on the bottle itself. 
Lea & Perrins Worcestershire Sauce is of recognized excellence and 
has had a nation-wide popularity for many years. 
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Par. 6. There is a distinct and well-recognized preference among 
the consuming public for such sauce as compared with the Worces- 
tershire sauce sold and distributed by the respondent herein or with 
similar sauce sold and distributed by the many competitors selling 
Worcestershire sauce. Lea & Perrins Worcestershire Sauce sells at 
wholesale for $3 per dozen, less trade discount of ten percent and two 
percent off for cash or a net price of $2.65. Sales are from four to 
five million bottles annually, amounting to from $1,000,000 to $1,500,- 
000. It retails for approximately 30 cents per bottle and is the high- 
est priced Worcestershire sauce on the market. 

The size and shape of the bottles containing Lea & Perrins Worces- 
tershire sauce and the various features of the Lea & Perrins wrapper 
have for a great many years been, and are now, highly distinctive 
and constitute principally the means by which the product has been 
and is identified by the purchasing public. 

Par. 7. In the course and conduct of its business as hereinbefore 
described, the respondent, in connection with the sale and distribu- 
tion of its Worcestershire sauce, packages the same in containers 
which closely resemble in appearance the containers of Lea & Per- 
rins Worcestershire sauce. The same distinctive size and shape of 
bottle is used; the wrappers are of the same type and color of paper, 
with typography, border, dividing lines, color scheme and to some 
extent the identical wording, placed in the identical position on 
the wrapper. Other distinctive features in the printed matter in- 
cluding the facsimile signature simulate the Lea & Perrins, Inc., 
package consisting of container, wrapper, and label. 

Par. 8. The use by the respondent of the trade name “Pride of 
~ England Worcestershire Sauce” in designating and describing its 
product serves as a representation to prospective purchasers and 
members of the consuming public that respondent’s sauce is made in 
England and imported into this country. In truth and in fact, re- 
spondent’s sauce is not of English origin but is manufactured wholly 
within the United States. 

Par. 9. The use by the respondent of the trade name “Pride of 
England” in designating its sauce and the use of containers, wrap- 
pers, and labels which simulate the containers, wrappers, and labels 
and printing thereon used by Lea & Perrins, Inc., on its said Lea & 
Perrins Worcestershire sauce, has had, and now has, the tendency 
and capacity to induce members of the public to form the mistaken 
and erroneous belief that respondent’s Worcestershire sauce is in 
fact the Worcestershire sauce manufactured and sold by Lea & Per- 
rins, Inc., and that said sauce is made in England. As a result of 
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such erroneous and mistaken belief on the part of the members of the 
purchasing public, induced by the acts and representations of the 
respondent, as aforesaid, substantial numbers of the purchasing 
public have purchased respondent’s product, thereby unfairly divert- 
ing trade to the respondent from its said competitor, Lea & Perrins, 
and thereby also diverting trade unfairly from those of its competi- 
tors in commerce among and between the’ various States of the 
United States who do not simulate the dress and package of the 
Lea & Perrins product, or falsely represent their products as being 
of English origin. 
CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. . 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before W. W. Sheppard and 
Lewis ©. Russell, examiners of the Commission theretofore duly 
designated by it, in support of the allegations of said complaint and 
in opposition thereto, and briefs filed herein by Alden 8. Bradley 
and Karl Stecher, counsel for the Commission, and by Harry Yarm, 
counsel for the respondent, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, M. J. & H. J..Meyer Co., Inc., 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, im connection with the offering for 
sale, sale and distribution of Worcestershire sauce, whether sold 
under that name or under any other name, in commerce, as commerce 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Representing, through the use of wrappers, containers, or labels 
which simulate the distinctive wrappers, containers, or labels used 
by Lea & Perrins, Inc., in marketing its Worcestershire sauce, or in 
any other manner, that respondent’s product is Worcestershire sauce 
manufactured and distributed by Lea & Perrins, Inc. 
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2. Using wrappers, containers, or labels which simulate the dis- 
tinctive wrappers, containers, or labels used by Lea & Perrins, Inc., 
on its Worcestershire sauce. 

3. Using the words “Pride of England” or any other words which 
designate English origin, in any way, to refer to or describe Wor- 
cestershire sauce which is not made in England. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 
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AMERICAN LECITHIN COMPANY, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4173. Complaint, July 5, 1940—Decision, May 7, 1941 


Where four domestic and two foreign corporations, and various officers and 
directors thereof, interested in the production, sale, and distribution of 
lecithin and lecithin products, in the United States; 

Acting on the initiative assumed by the president of one of said domestic cor- 
porations, manufacturer of soybean oil and desirous of developing and 
exploiting uses for the lecithin byproduct resulting from such manufacture, 
and confronted with a situation in which competitive and diffused control 
of essential patents and patent rights in this country and abroad imposed 
obstacles to its proceeding under certain patented foreign processes relative 
to extracting lecithin from soybean oil— 

(a) Entered into and carried out an agreement directed to the formation of a 
new corporation in which were merged their various theretofore competitive 
and conflicting interests with respect to employment of patents and patent 
rights in production and sale of lecithin and lecithin products in the United 
States and possessions and Canada, and under which, in consideration of 
various agreements, obligations, payments, ete., they 

1. Undertook, as respects American interests involved, to refrain from exporting 
the products concerned ; 

2. Undertook, as respects German and Danish corporations concerned, to refrain 
from importing such product ; 

8. Undertook to assign to said new corporation all their rights and interest in 
the secrets concerning apparatus, devices, and processes, and letters patent 
and patent applications for the United States and Canada relating to the 
manufacture, use, and sale of lecithin and its products, and to acknowledge 
validity of such patents, and not to contest those thereafter acquired or 
developed by said new corporation ; 

4. Made said new corporation exclusive distributor of the lecithin to be pro- 
duced by aforesaid American manufacturer and by a second domestic cor- 
porate manufacturer, with which former shared exclusive domestic manu- 
facturing rights under various patents thereby pooled and controlled; and 

5. Made a fourth domestic corporation, theretofore engaged in the sale of 
products involved under certain patents or patent rights, exclusive agent 
of said new corporate exclusive distributor ; 

With result that through said agreement and concert of action they eliminated 
potential competition between aforesaid domestic manufacturers and for- 
eign concerns for business in lecithin in the United States and Canada and 
in foreign countries, restrained each other from contesting patents govern- 
ing the production, processing, or use of lecithin, and monopolized trade 
and commerce therein and in products thereof in themselves; and 

Where said new exclusive distributing corporation, to promote the ends which 
aforesaid arrangement was designed to reach— 
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(0) Threatened prospective purchasers of lecithin over a period of time with 
suits for patent infringement should they use lecithin purchased from a 
competitor to practice its patented invention without obtaining a license 
from it when, in truth and in fact, it did not intend to follow up such 
threats by suit in all instances; ; 

(c) Attempted to extend its monopoly under its Working patent, relating to 
chocolate and the method of making same and other patents owned by it, 
to promote sale of its own unpatented lecithin for use in processes, and in 
making products, covered by aforesaid patents; 

(d@) Attempted to, and did, mislead purchasers and prospective purchasers of 
lecithin into the mistaken belief that the United States Government had 
promulgated rules and regulations governing the labeling of products con- 
taining lecithin and lecithin compounds through representing to prospective 
purchasers by correspondence and through its agent the requirements for 
labeling prescribed by the United States Department of Agriculture and 
Food and Drug Administration, as it understood them, on the basis of an 
official letter and an article; advising them that its purified cocoa butter 
lecithin would not require declaration of the cocoa butter used as the 
earrier on the label of the packaged product, whereas soybean oil lecithin 
would require declaration of Soybean oil content; with intent and effect 
of inducing prospective purchasers to buy its purified cocoa butter lecithin 
and refrain from purchasing the ordinary soy lecithin from either it or its 
competitors ; 

(e) Disparaged competitor’s products through asserting to prospective pur- 
chasers that certain of them contained substances such as aluminum 
cleate, mineral oil, 140°-melting-point stearine, soybean meal, excess water, 
and excess fatty acids, to the extent and degree disclosed by chemical 
analyses, without explanation, in many cases, except when requested, of 
the significance of such ingredients, thus taking unfair advantage of com- 
petitors by unfairly representing and describing their products ; 

(f) With intent of creating the erroneous belief in the minds of purchasers 
that use of its product “Lexin” was recommended by the Government 
under the Food, Drug and Cosmetic Act of 1939, published and disseminated 
a scientific treatise entitled “Viscosity of Chocolate’ in which the state- 
ment was made that “the use of a refined and purified lecithin in the carrier 
of pure cocoa butter (Lexin) is recommended under the new Act,” facts 
being that the act in question did not recommend the use of any par- 
ticular product; and 

Where said two domestic manufacturers— 

(g) Followed the practice of selling exclusively to aforesaid exclusive dis- 
tributing corporation and refrained from entering into competition with 
one another in the sale of lecithin produced by them under patented 
processes owned by it; and 

Where said exclusive distributor, excepting recently and with the consent of 
said foreign corporations, following the outbreak of war abroad— 

(h) Refrained from exporting lecithin to territories where said German and 
Danish concerns were engaged in sale thereof, and prevented and restricted 
importation into the United States of lecithin produced by said concerns in 
foreign countries under process patent owned by it; and 
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(i) Acquired, subsequent to agreement hereinbefore described, various unex- 
pired United States patents relative to production and use of lecithin, and 
instituted and prosecuted suits against alleged infringements, both direct 
and contributory, of its aforesaid Working patent: 

Held, That said acts and practices were all to the prejudice of the public, 
had a diigerous tendency to, and actually did, hinder and prevent com- 
petit.on between and amouvg themselves in sale of lecithin and lecithin 
products in commerce, placed in themselves power to control and enhance 
prices, and handicapped competitors engaged in production and sale of 
lecithin in the United States, in the conduct of their respective businesses ; 
and further tended to and did: (1) vest in them control over sale and 
distribution of products involved, including terms and conditions thereof 
in interstate trade and commerce; (2) diminish aud eliminate importation 
of lecithin from abroad, and exportation of lecithin and products thereof 
from the United States; (8) create false and mistaken beliefs and under- 
standings regarding nature and use of competitor’s products, the functions 
of the Government with regard to the labeling of food products and its 
rules and regulations concerning the labeling of lecithin and products con- 
taining same, and unduly restrained trade and competition in interstate 
commerce in said products, and constituted unfair methods of competition 
in commerce. 

Mr. Lynn C. Paulson for the Commission. 

Strange, Myers, Hinds & Wight, of New York City, for respond- 
ents, with the exception of Hansa-Muehle and Aarhus Oliefabrik 
which were represented by Shaffer & Pierson, of New York City. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having.reason to believe that the American 
Lecithin Co., Inc., a corporation, its officers, Joseph Eichberg, presi- 
dent, Armand May, vice president, Whitney D. Eastman, vice presi- 


dent, Clifton M. Kolb, secretary, Richard H. Horsburg, treasurer, - 


its directors, Adrien Joyce, chairman; Ross & Rowe, Inc.; The 
Glidden Co., a corporation; Archer-Daniels-Midland Co., a corpora- 
tion, its president, Shreve Archer; Hansa-Muehle, a German cor- 
poration; Aarhus Oliefabrik, a Danish corporation; and American 
Lecithin Corporation, a corporation, all hereinafter referred to as 
respondents, have been and are using unfair methods of competition 
in commerce as commerce is defined in said act; and it appearing to 
the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

ParacrarH 1. Respondent American Lecithin Co., Inc. (herein- 
after referred to as American Lecithin Co., Inc.) is an Ohio cor- 
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poration with a principal office and place of business at the Durkee 
Building, Elmhurst, Long Island, N. Y. . 

Said American Lecithin Co., Inc. was organized pursuant to an 
agreement entered into by and between respondents Hansa-Muehle, 
Aarhus Oliefabrik, American Lecithin Corporation, Archer-Daniels- 
Midland Co., The Glidden Co. and Ross & Rowe, Inc. (hereinafter 
in subsequent paragraphs of this complaint referred to as Hansa- 
Muehle, Aarhus Oliefabrik, American Lecithin Corporation, Archer- 
Daniels-Midland Co., The Glidden Co. and Ross & Rowe, Inc., re- 
spectively). This said agreement (hereinafter more fully described) 
was entered into on December 5, 1934. 

Prior to and until the time when this said agreement was entered 
into the American Lecithin Corporation was distributing lecithin 
in the United States manufactured by Hansa-Muehle in Germany; 
Ross & Rowe, Inc. was distributing lecithin in the United States 
produced in Denmark by Aarhus Oliefabrik; Archer-Daniels-Mid- 
land Co. and The Glidden Co. were producing lecithin at their re- 
spective plants in the United States and were the only producers of 
lecithin in the United States; each party to the agreement owned 
or controlled one or more patents regarding the production and use 
of the product lecithin; and each party was directly or indirectly in 
competition with each other party and with other individuals, firms, 
corporations, and partnerships importing into and distributing 
lecithin in the United States. 

Pursuant to the aforesaid agreement: American Lecithin Co., Inc. 
was organized with a nominal common capital consisting of 1,000 
shares without par value, which said shares were allocated to the 
aforesaid organizers on an agreed basis; each of the organizers as- 
signed to the said American Lecithin Co., Inc., upon its incorpora- 
tion, all their right, title, and interest in and to their secret knowl-_ 
edge, concerning apparatus, devices and processes, also all their 
right, title and interest in and to letters patent and patent applica- 
tion for the United States and possessions and the Dominion of 
Canada, which relate to the manufacture, use, and sale of lecithin and 
lecithin products which they owned at the time the agreement was 
entered into, or which they thereafter might develop or acquire; each 
of the organizers have received benefits in a manner stipulated to and 
agreed upon, and have participated in the management of the said 
corporation through representation on its board of directors, which 
said board consists of six members—two appointed by The Glidden 
Co., two by Archer-Daniels-Midland Co., one by Hansa-Muehle and 
Aarhus Oliefabrik, and one by American Lecithin Corporation. 
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Respondents Joseph Hichberg, Armand May, Whitney D. Eastman, 
Clifton M. Kolb, Richard H. Horsburg, and Adrien Joyce, individ- 
uals, are president, vice president, vice president, secretary, treasurer 
and chairman of the board of directors, respectively, of American 
Lecithin Co., Inc., and have their principal offices and place of busi- 
ness at the Durkee Building, Elmhurst, Long Island, N. Y. 

Respondent Ross & Rowe, Inc. is a New York corporation with its 
principal office and place of business at 75 Varick Street, New York, 
INE Ys . 

The Glidden Co. is an Ohio corporation with its principal office 
and place of business at 1396 Union Commerce Building, Cleveland, 
Ohio. 

Archer-Daniels-Midland Co. is a Delaware corporation with a 
principal office in the Roanoke Building, Minneapolis, Minn. 

Respondent Shreve Archer, an individual, is president of Archer- 
Daniels-Midland Co. and has his principal office and place of business 
at the offices of the Archer-Daniels-Midland Co. in the Roanoke 
Building, Minneapolis, Minn. 

Hansa-Muehle is a corporation duly organized and existing under 
the laws of Germany and having a place of business at Hamburg, 
Germany. 

Aarhus Oliefabrik is a corporation duly organized and existing 
under the laws of Denmark and having a place of business at Aarhus, 
Denmark. 

American Lecithin Corporation is a Delaware corporation, having 
its principal office and place of business at Atlanta, Ga. 

Par. 2. Lecithin is a chemical product used in the manufacture 
and making of candy, paints, petroleum products, shortening, mar- 
garine, rubber, leather, oils, fats, waxes, biscuits, crackers, and other 
commodities. It is a natural, organic substance occurring in small 
amounts in practically all living cells and in considerable quantities 
in egg yolks and in the seeds of most plants. It is not a patented 
commodity, but there are several patents outstanding on its utilization 
and on the methods of combining it with other materials. One of the 
more common functions which lecithin performs is that of prevent- 
ing graying in products in the manufacture of which cocoa or choco- 
late is used. It also advantageously affects fluidity. 

Par. 3. In the course and conduct of their respective businesses re- 
spondents produce, buy, sell, ship, and distribute, or cause to be 
produced, bought, sold, shipped, and distributed, substantial quantities 
of lecithin in commerce among and between the States of the United 
States, the Territories thereof, and the District of Columbia, as fol- 


AMERICAN LECITHIN CO., INC., ET AL. 1405 
1400. ‘Complaint 


lows: American Lecithin Co., Inc., buys quantities of lecithin produced 
by Archer-Daniels-Midland Co. and The Glidden Co. at their re- 
spective places of business, and causes same to be shipped to it at its 
principal place of business, which it in turn sells and distributes to 
purchasers located in the several States of the United States or resells 
in quantities to Ross & Rowe, Inc. Ross & Rowe, Inc., purchases sub- 
stantial quantities of lecithin from the American Lecithin Co., Inc., 
for resale and distribution to purchasers located in the several States 
of the United States and in the District of Columbia. Each of the 
other respondents named in this complaint and not specifically referred 
to in this paragraph 3, participate in the operation and management 
of the said American Lecithin Co., Inc., and in the management of 
their respective firms, corporations, partnerships, and_proprietor- 
ships as described in the preceding paragraphs hereof. 

Ross & Rowe, Inc., sells and distributes lecithin under the trade 
name of “Yelkin.” American Lecithin Co., Inc., sells and distributes 
lecithin under the trade name of “Lexin.” 

In the aforesaid manner each and all of the respondents named 
herein are and have for more than 4 years last past, and at all times 
mentioned herein, engaged in commerce in lecithin in, between, and 
among the several States of the United States, the Territories thereof, 
and the District of Columbia. 

Par. 4..On or about December 5, 1934, respondents entered into an 
agreement, understanding, combination, and conspiracy to monopolize 
trade and commerce in lecithin in, among, and between the several 
States of the United States, the Territories thereof and the District 
of Columbia, and to suppress, lessen, restrain, and eliminate competi- 
tion in: the purchase, sale, and distribution of the said product lecithin 
in said commerce. 

Pursuant to this agreement, understanding, combination, and con- 
spiracy, and in furtherance thereof, Hansa-Muehle, American Lecithin 
Corporation, Aarhus Oliefabrik, Archer-Daniels-Midland Co,; The 
Glidden Co., and Ross & Rowe, Inc., as alleged in paragraph 1 hereof, 
entered into an agreement on December 5, 1934, providing for the 
formation of the American Lecithin Company, Inc. In addition, it 
was provided in this said agreement, amongst other things, that: 

(a) The American Lecithin Co., Inc., should grant to Archer- 
Daniels-Midland Co. and The Glidden Co. an exclusive license cover- 
ing the manufacture of lecithin and lecithin products and that lecithin 
and lecithin products should be sold exclusively to the said American 
Lecithin Co., Inc., by the said Archer-Daniels-Midland Co. and The 
Glidden Co. 
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(6) Ross & Rowe, Inc., should act as selling agent of the said Amer- 
ican Lecithin Co., Inc., on condition that Ross & Rowe, Inc., would 
not handle any lecithin competitive with that sold by the said Ameri- 
can Lecithin Co. 

(c) Hansa-Muehle, Aarhus Oliefabrik, American Lecithin Corpora- 
tion, Archer-Daniels-Midland Co., The Glidden Co., and Ross & Rowe, 
Inc., should acknowledge all of the patents assigned to the said Amer- 
ican Lecithin Co. as good and valid patents and should agree that they 
would not directly or indirectly contest the validity of the same or 
the validity of any patents which might be developed or acquired by 
the said American Lecithin Co. in the future. 

(d) All the parties to the agreement should cancel and terminate 
all agreements or arrangements then existing which would in any way 
interfere with the carrying out of the principles and plan outlined in 
the agreement, and Hansa-Muehle and Aarhus Oliefabrik should 
specifically agree not to sell lecithin, or products made with the same, 
in the United States and the Dominion of Canada, with the exception 
of Newfoundland, during the life of the patents covered by the said 
agreement, and American Lecithin Co., Inc., The Glidden Co., Archer- 
Daniels-Midland Co., and Ross & Rowe were likewise to agree not to 
sell such products outside of the United States, its possessions, and 
Canada. | 

Par. 5. Pursuant to the agreement, understanding, combination, 
conspiracy, and the agreement entered into in pursuance thereof as 
alleged in paragraph 4 hereof and in furtherance of their purposes 
and aims as alleged in paragraph 4 hereof, respondents have, during 
all times since 1935, done and performed many acts and things and 
engaged in many practices and methods and they are continuing to 
do and perform many acts and things and engage in many practices 
and methods as follows: 

(a) Hansa-Muehle and Aarhus Oliefabrik have refrained from 
exporting lecithin to the United States, and have attempted to dis- 
courage, impede, restrict, and hinder the importation of lecithin into 
the United States from other producers thereof located in countries of 
Europe. 

(6) The American Lecithin Co., Inc., has refrained from ex- 
porting lecithin from the United States, and has refrained from 
purchasing lecithin from any other sources than Archer-Daniels- 
Midland Co. and The Glidden Co. 

(c) The American Lecithin Co., Inc., and the parties to the agree- 
ment aforesaid have, by means of letters, circulars, pamphlets, and 
advertisements in trade papers and otherwise, published, dissemi- 
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nated, and circulated and caused to be disseminated through the 
United States mails and brought to the attention of purchasers and 
prospective purchasers of the product lecithin, false and misleading 
statements and representations concerning OE: manutactured,, 
sold, and distributed by competitors, ane “Yelkin” and 
“Lexin” (brands of lecithin distributed by John E. Rowe, Laura W. 
Rowe, and Wm. F. Schlesinger and the American Lecithin Co., Inc., 
respectively) and concerning lecithin generally and patents pertain- 
ing to it and its use; and by the aforesaid means and by other like 
and similar methods have unfairly sought and attempted to dis- 
parage competitors’ lecithin products and obtain a monopoly for 
themselves in the sale and distribution of lecithin in commerce in the 
United States, the territories thereof, and the District of Columbia. 

\d@) Respondents have pooled interests (patents, secrets, patent ap- 
_plications, etc.), shared earnings and allocated profits, granted and 
accepted reciprocal benefits, established and maintained exclusive 
dealing contracts, agreed upon a division of sales rights, and have 
cooperated in the doing and performing of other acts and things 
for the purpose and with the effect of controlling the production of 
lecithin in interstate commerce in the United States. 

(e) Respondents have sought and attempted, and do seek and at- 
tempt, by personal contact and communication with purchasers and 
users, or prospective purchasers and prospective users of lecithin and 
by other means, to convey the impression and create the belief that 
lecithin produced and distributed by their competitors is not approved 
by the Food and Drug Administration of the United States Depart- 
ment of Agriculture, and have threatened to cite said purchasers and 
prospective purchasers for investigation to the Food and Drug Ad- 
ministration for failure to properly advertise and label their prod- 
ucts when, in truth and in fact, the threats and accusations could 
or cannot be sustained and were and are not warranted by the facts 
in many instances; and by the aforesaid and similar means have 
sought and attempted, and do seek and attempt, to discourage sales 
and purchases of competitors’ lecithin. 

Par. 6. Among and typical of the representations made and being 
made as referred to in paragraph 5 (c) and (e) hereof is a printed 
statement circularized by the said American Lecithin Co., Inc., en- 
titled “Viscosity in Chocolate,” in which the following claim in re- 
spect to “Lexin” is made: 


In this connection we might mention that the new Food, Drug and Cosmetic 
Act of 1938 requires the legend “artificial flavor’ when any synthetic flavor is 
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used in chocolate. By synthetic flavor (or color) the law means any flavor, (or 
color) made by chemical synthesis or other artifice. 

The use of a refined and purified lecithin in the carrier of pure cocoa-butter 
(LExIN) is recommended under the new Act. If lecithin in a carrier of soya 
oil is used, both the soya oil as well as the lecithin have to be listed on the 
label. 

By this claim respondents have sought, and seek, to create the 
belief that “Lexin” has the endorsement of the Food and Drug Ad- 
ministration of the United States Department of Agriculture. In 
truth and in fact, the said-Food and Drug Administration has not 
endorsed the product ‘“uexin” and respondents’ claim is false and 
deceptive. 

Par. 7. Said agreement, understanding, combination, and con- 
spiracy, and the things done thereunder and pursuant thereto and 
in furtherance thereof, as hereinabove alleged, have had, and do have, 
the capacity and tendency and effect (a) of unduly and unlawfully 
restricting and restraining competition in the sale and use of lecithin 
in commerce between, among, and in the several States of the United 
States and in the District of Columbia, and with foreign nations and 
outlying territories of the United States, and of thereby restricting 
and restraining the use thereof in the manufacture, production, and 
making of numerous and sundry articles, products, and commodities 
comprising a substantial body of the aforesaid trade in interstate 
commerce; (0) of preventing the growth and development of new 
uses and additional outlets for the product lecithin and for products 
in the manufacture of which the use of lecithin is necessary or helpful; 
(c) of restraining competition among domestic manufacturers of 
lecithin and between domestic manufacturers of lecithin and dis- 
tributors of imported lecithin; (d) of prejudicing respondents’ com- 
petitors in the conduct and pursuit of their respective businesses; (¢) 
of creating false and erroneous beliefs in the minds of purchasers and 
users, prospective purchasers, and users of lecithin; (/) of substan- 
tially enhancing prices for lecithin to the consuming public; (g) and 
of eliminating competition, with the capacity and tendency to create 
a monopoly in the hands of respondents in the production, sale, and 
<listribution of lecithin in commerce within the United States, the 
territories thereof, and the District of Columbia. 

Par. 8. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice of the public and respondents’ 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 
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Reporr, Frxprnes As To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 5th day of July 1940, issued 
and served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. On August 17, 1940, respondents American Lecithin Co., 
Inc., Joseph Eichberg, Armand May, Whitney D. Eastman, Clifton 
M. Kolb, Richard H. Horsburg, Adrien Joyce, Ross & Rowe, Inc., 
The Glidden Co., Archer-Daniels-Midland Co., Shreve Archer, and 
American Lecithin Corporation filed a joint answer in this proceed- 
ing by their attorney, Roger Hinds, and on October 31, 1940, filed an 
amendment to their said answer by their attorney, Roger Hinds. On 
September 14, 1940, respondents Hansa-Muehle and Aarhus Oliefabrik 
filed a joint answer in this proceeding by their attorney, Howard O. 
Pierson. Thereafter, a stipulation was entered into whereby it was 
stipulated and agreed that a statement of facts signed and executed 
by respondents American Lecithin Co., Inc., Joseph Eichberg, Armand 
May, Whitney D. Eastman, Clifton M. Kolb, Richard H. Horsburg, 
Adrien Joyce, Ross & Rowe, Inc., The Glidden Co., Archer-Daniels- 
Midland Co., Shreve Archer, and American Lecithin Corporation, and 
W. T. Kelley, chief counsel for the Federal Trade Commission, sub- 
ject to the approval of the Commission, might be taken as the facts in 
this proceeding, as to the aforesaid respondents, and in lieu of testi- 
mony in support of the charges stated in the complaint, or in oppo- 
sition thereto, and that the said Commission may proceed upon said 
statement of facts to make its report, stating its findings as to the 
facts and its conclusion based thereon and enter its order disposing of 
the proceeding as to them without the presentation of further testi- 
mony, argument, filing of briefs, or other intervening procedure. 
Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission on said complaint, answers, and stipulation, 
said stipulation having been approved, accepted, and filed, and the 
Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapPH 1. Respondent American Lecithin Co., Inc. (so named 
in the complaint), is the American Lecithin Co. (“Inc.” not being part 
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of its corporate name), an Ohio corporation with its principal office 
and place of business in the Durkee Building, Elmhurst, Long 
Island, N. Y. 

Respondent Joseph Eichberg is president of respondent American 
Lecithin Co. 

Respondent Armand May is vice president of respondent American 
Lecithin Co. 

Respondent Whitney D. Eastman (so named in the complaint) is 
Whitney H. Eastman, a vice president of respondent American 
Lecithin Co. 

Respondent Clifton M. Kolb is secretary of respondent American 
Lecithin Co. 

Respondent Richard H. Hoosburg (so named in the complaint) is 
Richard H. MHorsburgh, treasurer of respondent American 
Lecithin Co. ; 

Respondent American Lecithin Co. has a board of directors con- 
sisting of six members as follows: Respondent Adrien D. Joyce (so 
named in the complaint) is Adrian D. Joyce, chairman of the board 
of directors; Armand May, Whitney H. Eastman, Richard H. Hors- 
burgh, W. H. Morris, and Harold H. Fries are the other five directors. 

Respondent Ross and Rowe, Inc., is a New .York corporation with 
its principal office and place of business at 75 Varick Street, New 
York, N. Y. 

Respondent The Glidden Co. is an Ohio corporation with its prin- 
cipal office and place of business at 1396 Union Commerce Building, 
Cleveland, Ohio. 

Respondent Archer-Daniels-Midland Co. is a Delaware corporation 
with its principal office in the Roanoke Building, Minneapolis, Minn. 

Respondent Shreve Archer, an individual, is president of respond- 
ent Archer-Daniels-Midland Co. 

Respondent Hansa-Muehle is a corporation duly organized and 
existing under the laws of Germany and having a place of business 
at Hamburg, Germany. 

Respondent Aarhus Oliefabrik is a corporation duly organized and 
existing under the laws of Denmark and having a place of business 
at Aarhus, Denmark. 

Respondent American Lecithin Corporation was organized as a 
Delaware corporation having its principal office and place of business 
at Atlanta, Ga. 

For convenience, hereinafter the aforesaid respondents will be re- 
ferred to by their names without the designation “respondent” and 


a 


Ps 


at all times hereinafter when any one of the aforesaid names appears _ 


it is the respondent of that name to whom reference is made. 
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Par. 2. Lecithin, the chemical compound, is a natural organic sub- 
stance of complex composition occurring in practically all living cells 
and in relatively larger proportions in egg yolks and in the seeds of 
certain plants. The lecithin of commerce, which is the product here- 
inafter meant when the term “lecithin” is used, is a mixture of soy 
lecithin and related chemical compounds (totaling about 65 percent 
to 70 percent) and a fatty carrier (about 30 percent to 35 percent), 
the most common fatty carriers being soybean oil in soy lecithin, and 
cocoa butter in cocoa butter lecithin. Commercial lecithin is produced 
in quantity as a byproduct in connection with at least two known 
methods of processing soybeans, namely, the expeller method and the 
extraction method. Both involve separation of the lecithin from mix- 
tures of oils, fats, proteins, moisture, etc. There are a number of 
unexpired United States patents covering steps of process in recov- 
ering lecithin. Those owned by American Lecithin Co. are listed in 
numbered paragraphs 4 and 7 below. There are numerous United 
States patents covering inventions wherein lecithin is added to other 
materials either as a useful step in new procedure, or to produce a 
new article of manufacture. A number of such patents listed in 
numbered paragraphs 4 and 7 below and including the Working pat- 
ent No. 1,781.672 which claims both the addition of lecithin to choco- 
late and the chocolate product so produced are owned by American 
Lecithin Co. As so used in chocolate, the most important purposes 
of the lecithin are to reduce the viscosity of the chocolate (thereby to 
facilitate coating), to retard greying of the chocolate, and to produce 
a finished chocolate containing a reduced quantity of coca butter, 
which is equal in appearance to a finished chocolate containing a 
greater amount of cocoa butter. Commercial lecithin is also used in 
the manufacture of candy, paints, petroleum products, shortening, 
margarine, rubber, leather, oils, fats, waxes, biscuits, crackers, and 
other commodities. 

Lecithin is produced in the United States as a byproduct in the 
recovery and processing of soybean oil and to a minor degree from 
corn oil. It is sold in various grades and in different stages of re- 
finement. In 1930 the total annual consumption of lecithin in the 
United States did not exceed 50,000 pounds, all of which was im- 
ported and sold by respondents and their predecessors. In 1939 the 
total annual consumption of lecithin in the United States was about 
1,500,000 pounds, of which American Lecithin Co. sold about 66 per- 
cent. Of the remaining 34 percent about half was imported and half 
was produced in the United States. Imports of lecithin have dropped 
from 350,000 pounds in-1934 (approximately 340,000 pounds of which 
were imported and sold by respondents, American Lecithin Corpora- 
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tion and Ross & Rowe, Inc.) to about 260,000 pounds in 1939, of 
which latter amount none was imported or sold in the United States 
by any of the respondents. For a time in 1935 and 1936 American 
Lecithin Co. imported substantial amounts of lecithin purchased from 
Aarhus Oliefabrik and Hansa-Muehle incidental to destruction of the 
Glidden plant. 

On July 2, 1940, an act of Congress went into effect entitled “An 
Act to Limit the Importation of Products Made, Produced, Processed 
or Mined Under Process Covered by Unexpired Valid United States 
Patents and for Other Purposes.” ) 

In or about the month of September 1939, American Lecithin Co., 
first with the acquiscence, and thereafter with the express consent, 
of Aarhus Oliefabrik and Hansa-Muehle, began to export lecithin 
to Europe, Asia, Africa, Australia, and North and South America 
and has continued to do so and is now doing so. From 1934 down 
to the present time the prices of lecithin in the United States have 
ranged downward. 

Par. 3. The American Lecithin Co. is, and has been for more than 
4 years last past, engaged in interstate trade and commerce in 
jecithin, in that it buys lecithin produced in the plants of Archer- 
Daniels-Midland Co. and The Glidden Co., located in the State of 
Illinois, and sells at least a part of the lecithin so purchased to 
purchasers in that State and the other States of the United States, 
and ships, or causes to be shipped, the lecithin so purchased and sold 
to the purchasers thereof in the several States of the United States. 

Respondent officers and directors of the American Lecithin Co. 
participate in the conduct of the affairs of the American Lecithin Co. 

Ross & Rowe, Inc., is engaged in interstate commerce in that it sells 
lecithin for the account of American Lecithin Co. in the several 
States of the United States as the selling agent of American Lecithin 
Co. 

' The Glidden Co. is engaged in interstate commerce in that it man- 
ufactures lecithin in the State of Illinois and sells and ships it to 
the American Lecithin Co. located in the State of New York. 

. The Archer-Daniels-Midland Co, is engaged in interstate com- 
merce in that it manufactures lecithin in the State of Illinois and 
sells and ships it to the American Lecithin Co. in the State of New 
York. Shreve Archer, as president of the Archer-Daniels-Midland 
Co., participates in the conduct of the affairs of that company. 

American Lecithin Corporation has not engaged in interstate com- 
merce since the formation of American Lecithin Co.; but prior to 
that time the American Lecithin Corporation sold and distributed 
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lecithin to purchasers thereof located in the several States of the 
United States and in the District of Columbia. 

Par. 4. Prior to December 5, 1934, the situation with respect to 
the sale and distribution of lecithin in the United States was sub- 
stantially as follows: 

(a) Hansa-Muehle owned United States patents for the produc- 
tion and use of lecithin. It was shipping lecithin to the American 
Lecithin Corporation, to whom it had granted exclusive selling rights 
in the United States and had agreed not to grant licenses to manufac- 
ture lecithin without the consent of American Lecithin Corporation. 

(6) The American Lecithin Corporation sold and distributed 
lecithin under an arrangement with Hansa-Muehle. It owned sev- 
eral United States patents relative to the use of lecithin, including 
one known as the Working patent, No. 1,781,672 issued November 11, 
1930, which concerned the use of lecithin in the manufacture of 
chocolate and chocolate products. 

(c) Aarhus Oliefabrik produced lecithin in Europe and exported 
it to the United States to be sold by its agents Fries Bros., whose 
subagent was Ross & Rowe, Inc., a corporation, Ross & Rowe, Inc., 
sold lecithin obtained from Aarhus Oliefabrik in competition with 
the American Lecithin Corporation and other persons, partnerships, 
and corporations in the United States. They owned a United States 
patent No. 1,859,240, issued May 17, 1982, on the use of lecithin in 
connection with the manufacture of candy. In 1932, Ross & Rowe, 
Inc., granted to American Lecithin Corporation sales rights under 
said patent, and American Lecithin Corporation granted to Ross & 
Rowe, Inc., sales rights under said Working chocolate patent con- 
ditioned upon the payment of royalties. 

(d) Other European producers of lecithin sold and shipped lecithin 
in the United States through brokerage or commission merchants 
in competition with Ross & Rowe., Inc., and the American Lecithin 
Corporation. One American firm selling lecithin of foreign manu- 
facture is the J. C. Ferguson Manufacturing Co. of Providence, 
R. I., which began selling in 1935. 

(e) The Archer-Daniels-Midland Co. obtained information rela- 
tive to a manufacturing process in use in Europe from a competitor 
of Hansa-Muehle, one Brinkman and Mergell of Hamburg, Germany, 
and began producing lecithin in Chicago in 1934 in small quantities 
on an exploratory basis. ‘They made an arrangement with Ross & 
Rowe, Inc., in June of 1934, covering the sale of lecithin domestically, 
Archer-Daniels-Midland Co. had developed a process subordinate to, 
processes patented by Hansa-Muehle before the agreement of December 
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5, 1934, hereinafter described and covering the use of hexane in 
the separation of the phosphatide from soybean oil. The appli- 
cation was filed December 4, 1934, and United States patent No. 
2,024,398 issued December 17, 1935. 

(f) The Glidden Co. is a large manufacturer of paints, varnishes, 
lacquers, and food products and is also engaged in the business of 
producing and refining large quantities of vegetable oils. In Decem- 
ber of 1934 The Glidden Co. commenced operations in a plant which 
it had constructed at Chicago, Ill., for the extraction of soybean oil 
from soybeans by the solvent method through the use of equipment 
purchased in Germany. Knowing that the soybean oil contained 
lecithin and that some of the lecithin would have to be removed 
from the soybean oil to make such oil conform to the specifications 
under which the oil was to be sold, it occurred to The Glidden Co. 
that new and substantial commercial uses might be found for lecithin 
and thereby increase the value of soybean products produced in the 
United States to the benefit of growers and processors of soybeans. 
In early 1934, The Glidden Co. consulted Brinkman and Mergell, 
a German concern, thoroughly experienced in the extraction of soybean 
oil from soybeans by the solvent method and in the recovery of 
lecithin from soybean oil, and secured detailed information as to the 
recovery of lecithin from soybean oil. Brinkman and Mergell advised 
The Glidden Co. that the processes relative to extracting lecithin 
from soybean oil used in Germany could be used in the United States 
without interference from Hansa-Muehle because patent litigation in 
Germany covering German patents had turned out favorable to Brink- 
man and Mergell. Brinkman and Mergell overlooked the fact, how- 
ever, that German court decisions did not apply to United States 
patents owned by Hansa-Muehle covering the recovery of lecithin 
from soybean oil, and The Glidden Co. found upon investigating said 
United States patents and all other United States patents relative to 
lecithin that it could not extract lecithin from soybean oil on a 
commercial and practical basis without infringing United States 
patents owned by Hansa-Muehle, and that the use of the lecithin as 
sold would be covered by other United States patents owned by 
American Lecithin Corporation and others. 

The Glidden Co. decided to protect itself by securing licenses to 
manufacture and use lecithin from owners of United States patents 
and in August of 1984, endeavored to work out an arrangement with 
American Lecithin Corporation and Hansa-Muehle, but this was not 
consummated. 
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About August of 1934, The Glidden Co. learned for the first time 
that Archer-Daniels-Midland Co. was experimenting with the produc- 
tion of lecithin as a byproduct of the processing of soybeans and con- 
templated the use of the processes covered by the United States patents 
owned by Hansa-Muehle, believing that it could do so because of 
erroneous information given to Archer-Daniels-Midland Co. by 
Brinkman and Mergell of Germany. The Glidden Co. notified 
Archer-Daniels-Midland Co. that it contemplated the production of 
lecithin under the United States patents of Hansa-Muehle on an exclu- 
sive basis and that it would protect its rights under said patents by 
- suit, if necessary. 

Archer-Daniels-Midland Co. investigated the patent situation and 
became convinced that its production and sale of lecithin in the United 
States could not be made practicable, economical, or successful unless 
it obtained licenses under said patents. 

The Glidden Co. expressed a willingness to give up its attempts 
to secure an exclusive license for the United States under said patents 
to the extent that Archer-Daniels-Midland Co. should have the same 
exclusive right as The Glidden Co. to produce lecithin in the United 
States under said patents and arranged the meeting between all of 
the respondents which resulted in the execution of the agreement dated 
December 5, 1934. The Glidden Co. was not producing and selling 
lecithin at the time the agreement of December 5, 1934, was entered 
into. In April of 1935, The Glidden Co., completed a plant in Chicago 
for the refining of lecithin and has continued to refine lecithin in said 
plant since that date with the exception of the period when the plant 
was out of commission, due to an explosion which occurred in October 
1935. 

(g) Prior to December 5, 1934, when the memorandum between 
respondents hereinafter described was signed, Hansa-Muehle, Amer- 
ican Lecithin Corporation and Ross & Rowe, Inc., one or another, 
owned the following unexpired United States patents relative to the 
production and use of lecithin: 


Patent No. Inventor Issue date 
SEL 480) IPED OL ETTIGN TN sete pant eee te a ee 8/14/23. 
, BHD) GPA: 1840) Bb cre hat ee Se, ee ee eee 3/2/26. 
PGUONOD ME DOLIMAM aE tare ers (ar on nee ee ee 11/9/26. 
BEGG Om ieee Es Orie Te ee ees ears Sais 8 er re Sek ee 2/28/28. 
BCS Cou Cade EO ULTIN EE Te = tees Dh ei Se ee tS 5/1/28. 
SRC sO ONES OUT Tes eee ee Se eee eo eaten 6/12/28. 
1, 762, O77 Rewald___-~____--------------------------------- Sires 6/3/30. 
One OMmrbOllIMmaNes aaa se ee ee ee ae Eee esa ee 9/23/30. 

9/23/30. 
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1, 779,012 Rewald______-------+--------------------------------- 10/21/30. 
TW 7S81,602 Worle Ge 11/11/30. 
1,881,728 Working. = 11/10/31, 
1S43 One hel Ose Sees ee ee eee oe 1/26/32. 
1, 859, 240 Jordan____-_. -=-----=_--__----------~—--—--—-__-__---— 5/17/32. 
1884800. JBolima n= ss eee ss! ate 10/25/32. 
PY, S02s588  SCliwiegerii ts 2. ne eae 12/27/32. 
1, 893, 8393 Bollman & Schwieger_______----------------~--------__-- 1/3/33. 
TS PSO Oa sal SVEN 670 6 La ps eae ee 1/24/33. 
1 90358977 eRe wall d=. 2 ee ee 4/4/33. 
TOM Tote Rewald S22 2) SS ee ee T/11/ 33% 
103400592 Rewald 222-2200. = 22 e 191/723; 
1986; 718) OCG amiss A 11/28/33. 
We OBS S648 gC yy a ae we aE ee ee 12/12/33. 
WS AG SOO RO We es ee ee ee 2/6/34. 
19657490" sConway. Ge Mayes see = ee ee eee 7/3/84. 
TsO77*O40) Wirankeic =) 9e. Bop Cee ee eee 10/23/34. 
$9828 862 Working. = a2: 2 se eis ee eee ea 11/27/34. 


(h) Prior to December 5, 1934, when the agreement between the 
respondents hereinafter described was entered into, the following 
unexpired United States patents covering the production and use of 
lecithin were owned by parties other than the respondents: 


Patent No. Inventor Issue date 
1,2, oa0  Moskovits &sdacebson= 2). 2 eee 8/27/18. 
PB9OsOTA LGir aed st - Foe le er eal Ds ie fos eee eR ee ee 1/14/19. 
EIA CALs co Jt: ee a Se ne oe Ae renee eee ee ee eR 2 ‘8/18/19. 
Merah yeh OMS wR OSUOT INE ce oa ce we ae a ge Se 8/12/19. 
TE es Ai De, DAC Fe ES OLUTIN ELT) Oe 2 cs See ne ee 3/15/21. 
TAT Ot Bollinane Sees 2 et a ee ee ee eee 3/28/22. 
DEL CB lava fa ho Se a a ee ee ee ee 5/23/22. 
1) bOB,.204. ). Baker ss. 2522. Soe 3 ee ee eee eee 9/8/25. 
1 DOO WoL BOOSEOED Oa a. Be oe se Seg ee ee ee 9/29/25. 
1 80; 1400 eDOCS OTE a = tern ite oe A ee ee eel ee 5/25/26. 
T5031, S8ien POStCr Make mee aes mee eet ee ee ee eee eee 6/7/27. 
15605, 909° (Grumrk abimpacher tae nas aan leet eet Ore eee eee 12/27/27. 
AVS15;\1389." Reynolds i i psteinusa. yee eee Pe eee 7/21/31. 
TSO Loe mE CV LUIS) hoe VV Ene LC a Cea ae eee pee 8/23/82. 
tS OUT 25a" AHI Stely Gon EL 1S ee, ee ee sae ae 7/11/33. 
1, 946, 333 Rewald____--_-_..-_ EN a, ae 2/6/34. 
OD; FOS: SS CLA CK eee ah ae ee 4/3/34. 
1,002; 464" (Hngelmann=2 25) seen ie eee eee ee 9/4/34. 


(7) Prior to December 5, 1934, no lecithin produced in the United 
States had been exported. 

(j) It follows from the foregoing facts, (in the light of the other 
facts found herein), that, in the sale and distribution of lecithin 
and lecithin products in trade and commerce in the United States 
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and between parties in the United States and parties in foreign coun- 
tries, competition existed between respondents prior to December 5, 
1934; that Archer-Daniels-Midland Co. and The Glidden Co. were 
potential competitors of one another and of Hansa-Muehle and 
Aarhus Oliefabrik; that there was actual and potential competition 
between respondents located in the United States and respondents 
and others located in foreign countries; that there was competition 
and potential competition between respondents over the development, 
use and ownership of patents and patent processes relating to the pro- 
duction and/or use of lecithin and. lecithin products; and that owner- 
ship and interest in existing patents governing the production and 
use of lecithin and lecithin products were divergently held. 

Par. 5. (a) In December of 1934, Adrian D. Joyce, president of 
The Glidden Co., arranged a meeting between all of the respondents 
for the purpose, among others, of forming the American Lecithin 
Co.; and of December 5, 1934, the following memorandum of agree- 
ment was signed by the authorized representatives of the respondents 
Hansa-Muehle, Aarhus Oliefabrik, Archer-Daniels-Midland Co., The 
Glidden Co., American Lecithin Corporation, and Ross & Rowe, Inc. 
(as further appears at the end of said memorandum), viz: 


Memorandum of the general principles concerning a plan for the manufacture, 
use and sale of lecithin and lecithin products in the United States and Canada, 
with the exception of Newfoundland, and the disposition of all patents, secret 
devices and secret processes now owned or hereafter invented or acquired rela- 
tive to the manufacture, use and sale of lecithin and lecithin products, result- 
ing from a conference held on December 3 and 4, 1934, at the office of The 
Glidden Company, 1963 Union Trust Building, Cleveland, Ohio, at which the 
following corporations were represented by the persons named: Dr. von Siebert, 
representing Hansa-Muehle G. m. b. H. and Hanseatische Muehlenwerke Aktien- 
gesellschaft, two affiliated corporations duly organized and existing under the 
laws of Germany, having a place of business at Hamburg, Germany, hereinafter 
referred to as “Hansa”; Mr. Chr. Ruge, representing Aarhus Oliefabrik, a corpo- 
ration duly organized and existing under the laws of Denmark, and having a 
place of business at Aarhus, Denmark, hereinafter referred to as “Aarhus”; Mr. 
Joseph Hichberg and Mr. Armand May, representing American Lecithin Corpora- 
tion, a Delaware corporation of Atlanta, Georgia, hereinafter referred to as “Alco” ; 
Mr. Whitney H. Hastman and Mr. W. H. Morris, representing Archer-Daniels- 
Midland Contpany, a Delaware corporation of Minneapolis, Minnesota, herein- 
after referred to as “Archer”; Mr. Adrian D. Joyce and Mr. Clifton M. Kolb, 
representing The Glidden Company, an Ohio corporation of Cleveland, Ohio, 
hereinafter referred to as “Glidden”; and Mr. J. Edward Rowe, representing 
Ross & Rowe, Inc., a New York corporation, of New York, New York, herein- 
after referred to as “Rowe.” 

I. Glidden shall cause a corporation to be formed, for the purpose of owning 
and granting licenses under patents and using and selling lecithin or phospha- 
tides and products containing the same under the laws of the State of Delaware, 
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or such other State as Glidden and Archer may deem advisable, to be known as 
American Lecithin Co., hereinafter referred to as “American”, with a nominal 
common capital consisting of 1,000 shares without par value, and sufficient 
paid-in capital to meet the requirements of the corporation laws of the State 
of incorporation, to be supplied by Glidden and Archer. 

The affairs of said corporation shall be managed by a Board of Directors con- 
sisting of six members. Glidden shall elect and be represented by two of said 
members; Archer shall elect and be represented by two of said members; Hansa 
and Aarhus shall elect and be represented by one member; Alco shall elect and 
be represented by one member. 

The stock of American shall be allocated on the following basis: 30% thereof 
to Glidden; 30% thereof to Archer; 15% thereof to Hansa; 15% thereof to 
Aarhus; and 10% thereof to Alco, for the account of Mr. Armand May and/or 
Mr. Joseph Hichberg. 

There shall be no restriction upon the sale of the shares of stock of American 
between the parties mentioned herein, but if any of the parties mentioned herein 
shall decide to sell all or any part of their interest in the stock of American 
to any other person, firm or corporation not mentioned herein, they shall grant 
to American the option to buy said stock for a period of six days, at the then 
book value as shown by the books of American. 

II. Hansa, Aarhus, Alco, Glidden, Archer and Rowe shall immediately assign 
to American upon its incorporation all their right, title and interest in and to 
the secrets concerning apparatus, devices and processes and Letters Patent and 
patent applications for the United States and possessions, and Dominion of 
Canada, which relate to the manufacture, use and sale of lecithin and lecithin 
products which they now own or may hereafter develop or require, and shall 
receive in consideration therefor the common stock of American above men- 
tioned and/or such other considerations as are hereinafter mentioned. Amer- 
ican shall grant to Hansa and Aarhus an exclusive license outside of the 
United States and possessions, and Canada, to use the processes and uses of 
lecithin and phosphatides which it develops. 

III. American shall grant to Archer and Glidden an exclusive license cover- 
ing the manufacture of lecithin and lecithin products, which lecithin and lecithin 
products shall be sold to American exclusively by Glidden and Archer in equal 
proportions, or on such other basis as Glidden and Archer may agree upon, 
at the cost thereof which shall conform to any Federal Code which may apply 
to the industry and shall include all items which are ordinarily included in 
determining manufacturing costs by public accountants, 

American shall have the right to grant such sub-licenses covering the use and 
sale of lecithin and lecithin products as its Board of Directors may determine, and 
shall grant a nonexclusive license to Rowe for the sale of lecithin for use accord- 
ing to said patents, and for the life of such patents, and as long as Rowe con- 
forms to the terms of said license agreement; said license not to be assigned or 
transferred by Rowe without the approval of American; and no license shall be 
granted to manufacturers other than Glidden and Archer without the approval 
of more than seventy-five percent of the issued Common Stock. 

IV. Rowe shall act as selling agent of American under the above-mentioned 
license agreement, and shall sell lecithin and lecithin products at prices stipu- 
lated in said license agreement, and from time to time fixed by American, and 
shal) receive as compensation therefor 30% of said selling prices, which shall 
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cover all selling expense and profit. Rowe agrees not to handle any lecithin or 
phosphatide products competitive with those sold by American, and not to divulge 
to others any information regarding the business of American. No other selling 
agents shall be appointed or granted a license to sell under said patents without 
consulting Rowe. This shall not apply to ordinary brokers and salesmen. 

VY. Hansa, Aarhus, Alco, Archer, Glidden and Rowe jointly and severally 
acknowledge all of the patents assigned to American are good and valid patents 
and that they will not directly or indirectly contest the validity of the same, or 
the validity of any patents which may be developed or acquired by American in 
the future. 

VI. Glidden and Archer will supply such funds as are required for carrying 
on the operations of American as advances. Such advances shall bear interest at 
6% and be returned to Glidden and Archer when the financial condition of 
American justifies such action. Credit shall be supplied to American by Glidden 
and Archer on an equal basis, covering American’s requirements of lecithin and 
lecithin products, for a sufficient length of time for American to sell said products 
and collect the funds from the sale thereof. 

VII. Glidden and Archer shall purchase lecithin and lecithin products from 
American for their own use at 70% of the ordinary price paid by outside cus- 
tomers for approximately corresponding grades and quantities, but the price in all 
eases shall be at least 25% above the cost of said lecithin and lecithin products 
to American. ; 

VIII. All the parties hereto shall cancel and terminate all agreements or ar- 
rangements now existing which will in any way interfere with the carrying out 
of the principles and plan heréin outlined, and Hansa and Aarhus specifically 
agree not to sell lecithin or phosphatides or products made with the same in the 
United States and the Dominion of Canada with the exception of Newfoundland, 
during the life of the patents covered by this arrangement, and American, Glidden, 
Archer, and Rowe likewise agree not to sell such products outside of United 
States, its possessions, and Canada. 

IX. Glidden and Archer agree that they will pay to Hansa and Aarhus up to 
814% of the annual net profits of American for the purpose of assisting Hansa 
and Aarhus in paying obligations under their cartel arrangements, which Hansa 
and Aarhus agree to pay in full each year. Hansa and Aarhus also agree to use 
their best efforts to terminate said obligations under said cartel arrangements at 
the earliest possible date that they will cooperate with Archer and Glidden and 
American in determining the advisability of working out the details of such 
eancellation. As said obligations are reduced the said 814% shall be reduced 
in the same proportion. 

X. It is generally understood that Rowe will continue to purchase its supply 
of lecithin from Aarhus and Archer until such time as American is organized and 
is in a position to supply Rowe with lecithin and lecithin products. It is also 
generally understood that Alco will continue to secure its supply of lecithin from 
Hansa until such time as American is organized, at which time American will take 
ever stocks of lecithin owned by Alco and will assume all the contracts of Alco 
relative to the sale of lecithin and lecithin products which are determined to be 
fair and reasonable. None of the parties hereto shall have the right to investi- 
gate the secret process of Aarhus without obtaining permission from Aarhus, 

XI. It is generally understood that the terms of this arrangement shall apply 
to the fully owned subsidiaries of Glidden and Archer, and that it shall be binding 
upon the successors and assigns of all the parties hereto. 
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XII. It is understood that Hansa has granted a license to Jungmann for the 
United States and Canada covering the rubber industry. 

XIII. It is understood that all profits in excess of the amount required for 
supplying the company with a reasonable amount of capital for its operation 
shall be distributed in dividends at least yearly. 

‘Dated december 5, 1934. 


HANSA-MUEHLE G. m. b. H. and HANSBATISCHE MUEHLEN WERKE 
AKTIENGELSELLSCH AFT 


By Sreperr. By W. H. Morais, Sr. 
AARHUS OLIEFABRIK, THE GLIDDEN COMPANY, 
By Cur. RuGE. By CiirTon M. Kors. 
AMERICAN LECITHIN CORPORATION, Ross & RowgE, INc., 
By A. May, Chairman. By J. EpwarD ROWE. 
ARCHER-DANIELS-MIDLAND 
CoMPANY, 


(6) The respondents who signed as aforesaid the foregoing memo- 
randum together with the respondent American Lecithin Co. which 
was organized as contemplated therein, thereafter carried out the 
course of action contemplated in and by said memorandum, except as 
otherwise stated in this stipulation, and except that on or about the 
14th day of March, 1941, the respondents American Lecithin Co., 
The Glidden Co., Archer-Daniels-Midland Co., and Ross & Rowe, 


Inc., entered into a written agreement, of which the following is a 
copy: 

MEMORANDUM OF AGREEMENT between American Lecithin Company (‘“Amer- 
ican”); The Glidden Company (“Glidden’’) ; Archer-Daniels-Midland Company 
(“Archer”) ; Ross and Rowe, Inc. (‘Rowe’) ; Hansa-Muehle G. m. b. H. and 
Hanseatiesche Muehlenwerke Atkiengesellschaft (two affiliated corporations col- 
lectively referred to herein as (“Hansa’’) ; and Aarhus Oliefabrik (“Aarhus”). 

WHEREAS on December 5, 1934, representatives of the above parties (except 
American) signed a memorandum setting forth a proposed course of action, the 
essentials of which were (1) that a new corporation (American) should be 
formed; (2) that certain patent and other rights should be transferred to Amer- 
ican in consideration of the issuance, with certain restrictions, of American 
stock to said parties; and (3) that Glidden, Archer, Rowe, Hansa and Aarhus 
should each enter into certain mutual obligations with American, which essentials 
of said course of action were thereupon fully consummated and executed ; and 

WHEREAS said memorandum contemplated, in addition to all of the foregoing, | 
certain continuing obligations by and between the aforesaid parties (including 
American), some of which have been expressly waived, some of which have 
become academic by reason of subsequently enacted statute, some of which are 
believed to be legally unenforceable and have never been insisted upon, some 
of which were inadvertently phrased and not intended, and none of which are 
or have been at any time regarded as essential; and 

Wuerras American Lecithin Corporation, of Delaware, one of the, parties 
whose representatives signed said memorandum, has gone out of business, wound 
up its affairs, and is no longer in existence ; , 
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-Now, THEREFORE, in consideration of the mutual benefits of this present action, 
the aforesaid parties mutually agree as follows: 

_i. In_so far as the course of action contemplated by said memorandum of 
December 5, 1934 has, as aforesaid, been fully consummated and executed by 
the incorporation and organization of American, and its issuance of stock to 
said parties with said restrictions, and by the making of a separate agreement 
between American’ and Rowe, and the making (simultaneously herewith) of 
revised separate agreements between American and Glidden and between Ameri- 
can and Archer, respectively, said memorandum is hereby confirmed. 

Ii. In all other respects said memorandum and all agreements and under- 
standings, if any, expressed therein and contemplated thereby, are hereby can- 
celled, leaving no continuing obligation whatsoever binding or affecting any of 
the aforesaid parties with respect to any of the other of said parties. 

IIJ. This agreement shall become fully binding upon American, Glidden, 
Archer and Rowe, if and when it shall be duly executed in behalf of all of them, 
and without (in view of practical difficulties arising from the war situation) 
procuring the execution thereof in behalf of Hansa and Aarhus. Regardless of 
whether or when this agreement shall be executed in behalf of Hansa or Aarhus, 
or both, American, Glidden, Archer and Rowe hereby relieve Hansa and Aarhus, 
however, of any and all continuing contractual obligations, if any there be, 
arising out of their execution of said memorandum of December 5, 1934, pro- 
vided, however, that the foregoing shall not be construed as a consent to the 
importation into the United States in violation of American’s statutory rights 
by Hansa or Aarhus of lecithin or other products manufactured under Ameri- 
ean’s said patented processes; and the rights of Hansa and Aarhus to said 
’ American steck and dividends thereon, and all the other rights lawfully exer- 
cised by stockholders, are hereby confirmed. 


..(¢e) It follows from the foregoing facts (in the light of the other 
facts found herein), that respondents entered into an agreement and 
understanding on or about December 5, 1934, and thereafter carried 
out said agreement and understanding, to suppress, eliminate, lessen, 
and restrain competition between them in the production, sale, and 
distribution of lecithin and lecithin products in interstate trade and 
commerce in the United States and in trade and commerce between the 
United States and foreign countries; that respondents, by agreement 
and concerted action, through combination, attempted to and did: 
eliminate potential competition between The Glidden Co. and Archer- 
Daniels-Midland Co. and between The Glidden Co. and Archer-Dan- 
iels-Midland Co. and Aarhus Oliefabrik and Hansa Muehle for busi- 
mess in; lecithin in the United States and in foreign countries; 
restrained each other from contesting patents governing the produc- 
tion, processing, or use of lecithin; and monopolized trade and 
commerce in lecithin and lecithin products in themselves. 

Par. 6. In furtherance of the aforesaid agreement of December 5, 
1934, and pursuant to the purpose and plan of the respondents 
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provided for thereby, and to promote the ends which the arrange- 
ment set forth in the agreement was designed to reach, the Ameri- 
can Lecithin Co., and the other parties respondent, have engaged in 
the acts and practices as hereinbelow described : 

(a) The American Lecithin Co., for the purpose of making sales 
of lecithin, has, over a period of Ex, made threats to prospective 
purchasers of lecithin that said prospective purchasers would be sued 
for infringement: of a patent or patents held by the American Leci- 
thin Co. should they use lecithin purchased from a competitor to 
practice such patented invention without obtaining a license from 
American Lecithin Co., when in truth and in fact American Lecithin 
Co. did not intend to follow up such threat with a suit in all in- 
stances; and has attempted to promote the sale of its lecithin, a com- 
modity not the subject matter of the Working patent No. 1,781,672 
relating to chocolate and the method of making same, owned by Amer- 
ican Lecithin Co., by using said patent for that purpose; and it has 
attempted to extend its monopoly under said Working patent No. 
1,781,672 and other patents to promote the sale of its own unpatented 
commodity, lecithin, for use in processes, and in making products, 
covered by respondents’ patents. 

(6) The American Lecithin Co. has, at various times by cor- 
respondence and by personal contact, through its agents, with pros- 
pective purchasers, attempted to, and has, represented to the said 
prospective purchasers the facts regarding requirements for labeling 
prescribed by the United States Department of Agriculture and the 
United States Food and Drng Administration, as it understood them 
by calling their attention to a letter dated April 5, 1930, addressed 
to American Mills Co., Atlanta, Ga. (a predecessor in business of 
respondent, American Lecithin Corporation), on the letterhead of 
the United States Department of Agriculture, signed by L. D. Elliott, 
Acting Chief, Interstate Supervision, wher ein the following was 
stated : 

In our opinion, the designation “Purified Vegetable Fat” or “Purified Vege- 
table Oil” are not properly descriptive of the Soya bean lecithin product which 
is added to the chocolate coating. We are not advised of the exact composi- 
tion of the product to be added to the coating but presume that it consists of 
perhaps 30 to 60 per cent of phosphatides and 40 to 70 per cent of soya bean oil. 
Such a mixture cannot be regarded as purified vegetable oil of fat. A wording 
should be chosen which will clearly show the true character of the ingredient 
and moreover will show that the ingredient in question is an added ingredient. 
If the product has the above indicated composition, a statement such as 
‘“_% soya bean lecithin and oil added” or “Soya bean lecithin and oil added” 


would probably be acceptable, but final comment on the wording used will 
necessarily await further advice from you as to the composition of the article. 
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And by calling their attention to an article entitled “Cacao Products 
Under the Federal Food and Drugs Act,” appearing in “Manufactur- 
ing Confectioner,” volume 11, No. 2, pages 34 to 36 (1931) wherein 
the author J. W. Sale, then and now of the Food and Drug Admin- 
istration and in charge of chocolate, stated, under the subtitle, “Use 
of Lecithin,” as follows: 

The definitions and standards for chocolate and cocoa (promulgated under 
the Food and Drugs Act of 1906) in their various forms do not provide for 
the presence of added lecithin. If therefore this ingredient is added in any 
proportion, its presence and the presence of the solvent or vehicle if the latter 
is not a normal ingredient, should be plainly declared in the labeling. If the 
addition of the lecithin results in the concealment of damage or inferiority, its 
use would not be permissible even though its presence is declared in the labeling. 
An article in which a deficiency in cacao butter is concealed by the use of lecithin 
will be classed as adulterated under the Act (Food and Drugs Act of 1906). 
And American Lecithin Co. has advised said prospective purchasers 
on the basis of the aforesaid letter and article, that, in the opinion 
of American Lecithin Co., the use of said company’s purified cocoa 
butter lecithin (sold under the trade names “Lexin” and “Yelkin”) 
would not require declaration in the label on the packaged product 
of the fatty substance (cocoa butter) used as the carrier; whereas 
the use of soybean oil lecithin, including as a carrier the fatty sub- 
stance, soybean oil, would require the declaration of said soybean oil 
content on the label; that American Lecithin Co. made such repre- 
sentations and rendered such opinions for the purpose and with the 
effect of inducing prospective purchasers to purchase its purified 
cocoa butter lecithin and, to that extent, to refrain from purchasing 
the ordinary soya lecithin from either American Lecithin Co. or its 
competitors. 

It follows from the foregoing facts, (in the hght of the other facts 
found herein), that the American Lecithin Co., pursuant to and in 
furtherance of the agreement and understanding of December 5, 
1984, as aforesaid, for the purpose of diverting trade in lecithin and 
lecithin products to itself and away from competitors, has attempted 
to and has misled purchasers and prospective purchasers of lecithin 
into the mistaken belief that the United States Government has pro- 
mulgated rules and regulations governing the labeling of products 
containing lecithin and lecithin compounds and has required labeling 
which the United States Government has not promulgated or re- 
quired; and has unfairly attempted to promote the sale of its lecithin 
in competition with competitors of lecithin and lecithin products, 

(c) American Lecithin Co. has disparaged competitors’ products 
in that it has asserted to prospective purchasers of lecithin that 
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certain competitive products contained substances such as aluminum 
cleate, mineral oil, 140°-melting-point stearine, soybean meal, excess 
water, and/or excess fatty acids, to the extent and degree disclosed 
by chemical analyses without explanation, in many cases, except 
when requested, of the significance of such ingredients, and for the 
purpose of inducing prospective purchasers to purchase its lecithin 
and lecithin products instead of competitors’ lecithin and lecithin 
products. 

It follows from the foregoing facts, (in the light of the other 
facts found herein), that the American Lecithin Co. has attempted ' 
to and has taken unfair advantage of competitors by unfairly repre- 
senting and describing competitors’ lecithin and lecithin products. 

(d) On or about May 22, 1939, American Lecithin Co. published 
a scientific treatise entitled “Viscosity of Chocolate” by Mr. Joseph 
Stanley, and disseminated it to purchasers and prospective pur- 
chasers of lecithin, in which the following statement appears: 

In this connection, we might mention that the new Food, Drug and Cosmetic 
Act of 1939 requires the legend “artifical flavor’? when any synthetic flavor is 
used in chocolate. By “synthetic flavor’ (or color) the law means any flavor 
(or color) made by chemical synthesis or other artifice. 

The use of a refined and purified lecithin in the carrier of pure cocoa butter 
(Lexin) is recommended under the new Act. If lecithin in a carrier of soya 
oil is used, both the soya oil as well as the lecithin has to be listed on the 
label. 

The act referred to in the above article does not recommend the use 
of any particular product. 

It follows from the foregoing facts, (in the light of the other facts 
found herein), that the publication and dissemination of the afore- 
said treatise in the manner aforesaid was intended to create and had 
the capacity and tendency to create the erroneous and mistaken belief 
in the minds of purchasers and prospective purchasers of lecithin and 
lecithin products that the use of the American Lecithin Co.’s lecithin 
and lecithin products was recommended by the United States Gov- 
ernment under the United States Food, Drug, and Cosmetic Act of 
1939, and had the capacity and tendency to divert trade in lecithin 
and lecithin products to the American Lecithin Co. and away from 
competitors. 

(e) The Glidden Co. and the Archer-Daniels-Midland Ga: have 
followed the practice of selling exclusively to the American Lecithin 
Co. and have refrained from entering into competition with one 
another in the sale of lecithin produced oe them ee patented proc- 
esses owned by American Lecithin Co. 
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(f) Except as herein otherwise stated, the American Lecithin Co. 
has refrained from exporting lecithin to territories where Aarhus 
Oliefabrik and Hansa-Muehle are engaged in the sale of lecithin, and 
have prevented and restricted and attempted to prevent and restrict 
importation into the United States of lecithin produced by Hansa and 
Aarhus in foreign countries under process patents owned by American 
Lecithin Co. 

Par 7. Subsequent to December 5, 1934, American Lecithin Co. 
acquired the following unexpired United States patents relative to 
the production and use of lecithin: 


Patent No. Inventor Issue date 
ALOSG SOCOM MCW Al eas ke Re LF ee ee Matar er ai ye at guts ss belt ar ee 1/1/35. 
OOF OA Omari ae ge ae Ne mere A AEG OT ST 11/5/35. 
PO ZOO G me OTe ee ae ene ee ae we Ie ae 11/12/35. 
PAU PAD YS Ta UF el BE 5 Bee SS a ye a US Se aL 11/12/30; 
SRV PRU NOs, STC Wi ta RYE eta epee li Sh ae Eire ae Aa 5 bd lel Reed aS 11/12/35. 
PA 24 OOM SOreNSON we Semesters eee ey) Saad ae a ee be Deal Se 12/17/35. 
PAU BAS) Oats) Mel RYO cil Ci lentes Bes a OE a 5 Oe WEA pea LAR ec 2s Oe PI Se eal) SA Ny ees 5/5/36. 
UOC OM SAIS CHIWACE OTie: Seercrow iis Perera a An 7 ibe Se le ORs 8/10/36. 
Ly OSS: si SCM WACE OL aa a Re ee ee eee ee 4/26/38. 
PATCH LANDIS yo 2S 6 SY OY ES aa ter a a yin Ta ee eT ems ae a eae 11/28/89. 
aL Oa St ee VECO NOT) eee eae Sees ree ee. SL ee ata EONS 5/26/40. 


Since December 5, 1934, 77 or more individuals and corporations have 
secured United States patents covering the production and use of 
lecithin. 

Par. 8. The American Lecithin Co. has instituted and prosecuted 
suits against alleged infringers, both direct and contributory, of its 
Working patent No. 1,781,672. 


CONCLUSION 

Respondents have combined, conspired, agreed, and cooperated to 
restrain, hinder, suppress, lessen, and eliminate competition between 
them in interstate trade and commerce in lecithin and lecithin prod- 
ucts in the United States and between the United States and foreign 
countries and to that end have engaged in many acts and practices as 
herein found. 

The acts and practices of respondents as herein found are all to the 
prejudice of the public; have a dangerous tendency to and have actu- 
ally hindered and prevented competition between and among respond- 
ents in the sale of lecithin and lecithin products in commerce within 
the intent and meaning of the Federal Trade Commission Act; have 
placed in respondents the power to control and enhance prices; have 
handicapped competitors engaged in the production and sale of lecithin 
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in the United States in the conduct of their respective businesses ; 
have tended to and have vested in respondents control over the sale and 
distribution of lecithin and lecithin products, including the terms and 
conditions thereof, in interstate trade and commerce in the United 
States; have tended to and have diminished, lessened, and eliminated 
importation of lecithin from foreign countries to the United States 
and the exportation of lecithin and lecithin products from the United 
States to foreign countries; have tended to.and have created false 
and mistaken beliefs and understandings regarding the nature and 
usefulness of competitors’ products; have tended to and have created 
false and mistaken interpretations and understandings in the minds 
of purchasers and prospective purchasers of lecithin of the functions 
of the United States Government with regard to labeling of food 
products and of the rules and regulations promulgated by the United 
States Government concerning the labeling of lecithin and products 
containing lecithin; have unduly restrained trade and competition in 
interstate commerce in lecithin and lecithin products and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of the 
respondents, and a stipulation as to the facts entered into between 
the respondents herein—except Hansa-Muehle and Aarhus Olie- 
fabrik—with W. T. Kelley, chief counsel of the Federal Trade Com- 
mission, approved by the Commission, which provides, among other 
things, that, without the presentation of further testimony, argu- 
ments, filing of briéfs, or other intervening procedure, the Commis- 
sion may issue and serve upon the respondents herein findings as to 
the facts and conclusion based thereon, and an order disposing of 
the proceeding; and the Commission, having made its findings as to 
the facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act; 

It is ordered, That the respondents, American Lecithin Co., Joseph 
Eichberg, Armand May, Whitney H. Eastman, Clifton M. Kolb, 
Richard H. Horsburgh, Adrian D. Joyce, Ross & Rowe, Inc., The’ 
Glidden Co., Archer-Daniels-Midland Co., Shreve Archer, and Amer- 
ican Lecithin Corporation, their officers, directors, representatives, 
agents, and employees, directly or indirectly, or through any cor- 
porate or other device, shall forthwith cease and desist from engag- 
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ing in or doing, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, either in combination or individually, the 
following acts or practices. 

(a) Using unlawfully any patent or patents which may be held 
by them or any of them concerning the use, production, or processing 
of lecithin to divert trade in lecithin to themselves or away from 
competitors. 

(6) Threatening to sue purchasers or prospective purchasers of 
competitors’ lecithin for infringement of patents held by the Amer- 
ican Lecithin Co., or any of them, but not in good faith, to enforce 
any patent rights which they may have, for the purpose of com- 
pelling or inducing such purchasers or prospective purchasers not. 
to purchase lecithin from competitors. 

(ce) Threatening to sue agents, jobbers, or sellers or other dis- 
tributors of competitors’ lecithin for contributory infringement of 
any patents held by the American Lecithin Co., or any of them, not 
in good faith, to enforce any patent rights which they may have. 

(d) Representing that lecithin sold by the American Lecithin Co., 
or by Ross & Rowe, Inc., or by any of the other respondents, is recom- 
mended for use by the Food and Drug Division of the United States 
Department of Agriculture, or any other branch of the Federal or 
State Governments, if in truth and in fact such is not the case. 

(e) Disparaging competitors’ products by creating or attempting 
to create in the minds of purchasers or prospective purchasers of 
lecithin the belief or understanding that lecithin produced, sold, or 
distributed by competitors contains deleterious or foreign matter, 
requires labeling not required by respondents’ product, lacks refine- 
ment, is less efficacious, and is otherwise inferior to the lecithin prod- 
ucts of the respondents unless in truth and in fact such be the case. 

(f) Unlawfully using any patent or patents held by them or any 
of them in such a manner as to obtain income from the sale of un- 
patented lecithin rather than from the monopoly expressly granted 
by the patent or patents. 

{g) Combining, conspiring, agreeing, or cooperating between them- 
selves or. anyone or more of them, or with others, to eliminate, restrain, 
or lessen competition between them in the sale of lecithin or lecithin 
products, by employing a common selling agency or otherwise; pro- 
vided, that nothing herein shall prevent respondents from entering 
into or carrying out lawful arrangements for the exercise of rights 
under patents. . 


1428 FEDERAL TRADE COMMISSION DECISIONS 
Order e225 SG 


(i) Carrying out or entering into any agreement or doing any acts 
in pursuance of an agreement or understanding, that the American 
Lecithin Co. or any of the respondents connected with the production 
or sale of lecithin in the United States should refrain from selling or 
exporting lecithin to foreign countries. 

(i) Entering into or carrying out any agreement or understanding 
with foreign producers or sellers of lecithin for the purpose of lessen- 
ing, restricting, or curtailing importation of lecithin into the United 
States or the territories thereof. 

(7) Carrying out or entering into any agreement or understanding 
to refrain from challenging or contesting patents, rights, or privileges 
concerning the production or use of lecithin or lecithin products held 
by any of them jointly or individually, which said respondents are not 
legally precluded from challenging or contesting. 

(4) Combining, conspiring, or agreeing or cooperating, or entering 
into or carrying out any contracts to restrain trade or commerce in 
lecithin or lecithin products among the several States or with foreign 
nations. ; 

(Z) Monopolizing or attempting to monopolize or combine or con- 
spire with any other person or persons to monopolize any part of the 
trade or commerce in lecithin among the several States or with foreign 
nations. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to respondents Aarhus Oliefabrik and Hansa- 
Muehle. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report — 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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GIMBEL BROTHERS, INC., AND MORRIS KAPLAN & SON, 
INC. 


MODIFIED CHASE AND DESIST ORDER 
Docket 3364. Order, May 8, 1941 


Modified order, pursuant to provisions of Section 5 (i) of Federal Trade Commis- 
sion Act, and in accordance with decree below set forth, in proceeding in 
question, in which original order issued on Dec. 29, 1939, 30 F. T. C. 328, 
and in which Circuit Court of Appeals for Second Circuit, on Jan. 6, 1941, in 
Gimbel Brothers, Inc. v. Federal Trade Commission, 116 F. (2d) 578, rendered 
its opinion, and on Jan. 22 issued its final decree, affirming aforesaid order of 
Commission by modifying same in certain particulars— 

Requiring respondent, its officers, etc., in connection with offer, etc., in commerce, 
of textile fabrics, to forthwith cease and desist from (1) using word “wool” 
or “woolens,” or other word or term descriptive of wool, to describe, ete., any 
fabric, ete., not composed wholly thereof, and subject to proviso set forth with 
respect to fabrics, etc., composed in part only thereof, and (2) representing 
in any manner that fabrics, etc., offered or sold by it contain wool in greater 
quantities than is actually the case. 


Moptrrep Orper To CEASE AND DESIST 


This proceeding coming on for further hearing before the Federal 
Trade Commission and it appearing that on December 29, 1939, the 
Commission made its findings as to the facts herein and concluded 
therefrom that the respondent Gimbel Bros., Inc., a corporation, had 
violated the provisions of Section 5 of the Federal Trade Commission 
Act and issued and subsequently served its order to cease and desist; 
and it further appearing that on January 6, 1941, the United States 
Circuit Court on Appeals for the Second Circuit rendered its opinion 
and on January 22, 1941, issued its final decree affirming the afore- 
said order of the Commission by modifying said order in certain 
particulars; 

Now, therefore, Pursuant to the provisions of subsection (1) of 
section 5 of the Federal Trade Commission Act, the Commission 
issues this its modified order to cease and desist in conformity with 
the said decree: e 

It is ordered, That the respondent Gimbel Bros, Inc., its officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
and distribution of textile fabrics in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, do forthwith cease and 
desist. from : 


1430 FEDERAL TRADE COMMISSION DECISIONS 
Order 325. T.-C. 


1. Using the word “wool,” or “woolens,” or any other word or term 
descriptive of wool, to describe, designate, or in any way refer to 
any fabric or product which is not composed wholly of wool; pro- 
vided, however, that in the case of fabrics or products composed in 
part of wool and in part of other fibers such words may be used as 
descriptive of the wool content, if there is used in immediate con- 
nection or conjunction therewith, in letters of at least equal size 
and conspicuousness, words truthfully describing and designating 
each constituent fiber or material thereof. 

2. Representing in any manner whatsoever that fabrics or products 
offered for sale or sold by it contain wool in greater quantity than 
is actually the case. 

It is further ordered, That the respondent Gimbel Bros., Inc., shall, 
within 380 days after service upon it of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which it has complied with this order. 

It is further ordered, That the complaint be dismissed as to the 
respondent Morris Kaplan & Son, Inc., a corporation. 
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CHARLES J. McCLENNON AND LILLIE M. McCLENNON, 
COPARTNERS, TRADING AS EMPIRE MONUMENT 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEHPT. 26, 1914 


Docket 3989. Complaint, Nov. 2, 1989—Decision, May 8, 1941 


Where an individual engaged in the manufacture and competitive interstate 
sale and distribution of tombstones, monuments, and footstones, designated 
as “Marble Durastone” and “Granite Durastone’ and made, respectively, 
by mixing cement with marble aggregate or with granite dust and copper 
slag; in advertising her said products in periodicals and in catalogs, circu- 
lars, price lists, and other advertising material— 

(a) Represented that they would not fade, crumble, or deteriorate from 
natural causes, were impervious to the effects of heat, cold, dampness, or 
dryness, and would retain their original beauty throughout the years; 

Facts being that, as shown by tests, the average compressive sirength of her 
said products was relatively much less than the minimum required for 
acceptability of cast stone under Federal specifications; average absorption 
of water by her said products was likewise in excess of such minimum 
requirements; freezing and thawing tests also indicated that products in 
question were of relatively poor quality and proved aforesaid claims to be 
without foundation; under exposure to natural weather conditions such 
products would show deterioration in from 10 to 20 years, and her “Granite 
-Durastone” was not genuine granite aggregate in that the mixture included 
material other than natural granite and necessary binder or cement; 

(b) Represented that tombstones, monuments, and footstones were being offered 
at special sale prices, through such statements as “Tombstone Sale,” 
“Special Sale Prices,’ “Take Advantage of This Great Sale and Act 
Promptly Now. You will save from one-third to one-half the usual price. 
Don’t wait. Beat the price rise”; and 

-(c) Represented that footstones would be given free with purchases of tomb: 
stones or monuments; 

Facts being that the prices at which her said products were offered for sale 
and sold by her were her usual and customary prices, footstones were not 
given free as above set forth, but the cost thereof was included in the price 
charged for the tombstone or monument; 

With effect of misleading and deceiving a substantial part of the purchasing 
public into an erroneous and mistaken belief as to the durability, quality, 
and price of her said products, whereby they bought a substantial portion 
thereof, and trade was unfairly diverted to her from competitors: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and consti- 
tuted unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 
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Before Mr. Miles J. Furnas, trial examiner. 
Mr. B. G. Wilson for the Commission. 
Sutherland, Tuttle & Brennan, of Atlanta, Ga., for Lillie M. 
McClennon. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Charles J. McClen- 
non and Lillie M. McClennon, copartners, trading as Empire Monu- 
ment Co., hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapn 1. Respondents Charles J. McClennon end Lille M. 
McClennon are copartners, trading as Empire Monument Co., with 
their office and principal place of business at 108 East Rock Springs 
Road NE., Atlanta, Ga. Respondents are now, and for some time last 
past have been, engaged in the business of manufacturing and selling 
imitation marble and granite tombstones and monuments in com- 
merce between and among the various States of the United States 
and the District of Columbia. 

Respondents cause their said products, when sold, to be shipped 
from their place of business in the State of Georgia to purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in said tombstones 
and monuments in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their said business, respond- 
ents are now, and for more than 1 year last past have been, in sub- 
stantial competition with other partnerships, and with individuals, 
firms, and corporations engaged in the sale and distribution of tomb- 
stones and monuments in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. To induce the purchase of their said product, the re- 
spondents have disseminated and are now disseminating false and 
misleading statements and representations with respect to said prod- 
ucts and the purchase price thereof. Such statements and repre- 
sentations are inserted in periodicals having a general circulation 
and in catalogs, circulars, price lists, and other advertising material 
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which are distributed among prospective purchasers. Among and 
typical of such false and misleading representations are the fol- 
lowing: 

“Marble Durastone” and “Granite Durastone.” 

The great durability and lasting qualities, of our beautiful genuine marble 
and granite aggregate monuments. 

Our guarantee! they will neither fade, crumble nor deteriorate in any way 
from natural causes but will retain their original beauty throughout the years. 

Impervious to bad effects from either great heat or cold, dampness or dry- 
ness; therefore able to withstand extreme climates of all kinds. 

A lasting tribute of love—will retain its beauty and carry its message of 
remembrance to coming generations. 

Tombstone sale. 

Special sale prices. : 

Take advantage of this great sale and act promptly now. You will save 
from one-third to one-half the usual prices—Don’t wait! Beat the price rise. 

Made under a formula used by our company for many, many years and has 
stood the test of engineers and time. 

Footstone free. 


Par. 4. By the use of the foregoing representations, together with 
other representations similar thereto not specifically set out herein, 
the respondents represent that their said products are genuine natu- 
ral marble and granite*tombstones and’ monuments; that such stones 
will not fade, crumble, or deteriorate in any way from natural causes 
but. will retain their original condition through many years; that 
they are impervious to both extreme heat and extreme cold and to 
dampness and dryness; that the prices at which such stones are ad- 
vertised are much less than the customary and usual prices at which 
such stones are sold by respondents; that such stones have withstood 
tests made by engineers; that a footstone is given free by respondents 
with every order for a tombstone or monument. 

Par. 5. The foregoing representations are false, misleading, and 
untrue. In truth and in fact respondents’ tombstones and monu- 
ments are not genuine marble. or granite.tombstones and monuments, 
but are maufactured by respondents from cement and other in- 
gredients and are known as cast stone or artificial stone. Such 
stones will not retain their original condition through the years 
but will fade, crack, and deteriorate. They are not impervious to 
heat or cold or to dampness or dryness, but will crack, crumble, and 
deteriorate under ordinary weather conditions. The prices at which 
respondents’. products are advertised for sale are not in fact re- 
duced or “sale” prices and do not represent any saving to the pur- 
chaser, but are the prices at which such products are usually and cus- 
tomarily sold by respondents. Such stones have not been tested by 
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engineers. The footstone represented by respondents as_ being 
awarded free with each order is not in fact free, but the price thereof 
is included in the price paid for the tombstone or memorial. 

Par. 6. Tombstones and monuments carved from natural marble 
or granite have established among the members of the purchasing 
public a reputation for their beauty, durability, and other preemi- 
nent qualities, and as a result of such reputation the purchasing pub- 
lic has a decided preference for such products above tombstones and 
memorials which are cast stone or artificial stone. 

Par. 7. There are among the competitors of respondents, as men- 
tioned in paragraph 2 hereof, many who do not. misrepresent- the 
composition or qualities of their products or the prices at which 
their products are advertised and sold. 

Par. 8. The use by the respondents of the false and misleading 
statements and representations referred to herein has had and now 
has the tendency and capacity to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements and representations are true, 
and because of such erroneous and mistaken belief a substantial por- 
tion of the purchasing public is induced to and does purchase re- 
spondents’ said products. As a result thereof substantial injury 
has been done and is being done by respondents to competition in 
commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 9. The aforesaid acts and practices of the respondents as 
herein set forth are all to the prejudice and injury of the public 
and of respondents’ competitors, and constitute unfair methods of 
competition in commerce and unfair and deceptive acts and _ prac- 
tices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 2, 1939, issued and 
subsequently served its complaint in this proceeding upon respondent 
Lillie M. McClennon, an individual trading as Empire Monument 
Co., charging her with the use of unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
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were introduced by attorneys for the Commission and in opposition 
to the allegations of the complaint by attorneys for the respondent 
before Miles J. Furnas, an examiner of the Commission theretofore 
duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter 
the proceeding regularly came on for final hearing before the Com- 
mission on said complaint, the answer thereto, testimony and other 
evidence, report of the trial examiner, and briefs in support of the 
complaint and in opposition thereto (oral argument not having been 
requested) ; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceed- 
ing is in.the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. The business carried on under the trade name, Empire 
Monument Co., at one time was a partnership composed of Mrs. 
Lillie M. MeClennon and her then husband, Charles J. McClennon. 
This partnership existed for a few months and was dissolved in 
1937 when Mrs. Lillie M. McClennon separated from her husband, 
Charles J. McClennon, and acquired his interest in the partnership. 
Since such separation Charles J. McClennon has had no interest in 
or control over said business. Mrs. Lillie M. McClennon subsequently 
was divorced and remarried and is now Mrs. Lillie M. Sentell, and is 
an individual trading as the Empire Monument Co. Respondent 
Lillie M. Sentell is now, and at all times named in the complaint 
has been, engaged in the business of manufacturing, offering for sale, 
and selling tombstones, monuments, and footstones. Respondent has 
caused said products, when sold, to be shipped from her place of 
business in the State of Georgia to purchasers located in various 
other States of the United States and in the District of Columbia. 
Respondent maintains, and at all times mentioned in the complaint 
has maintained, a course of trade in said tombstones, monuments, and 
footstones in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of said business respondent is 
now, and during all times mentioned in the complaint has been, in 
substantial competition with individuals, firms, and corporations en- 
gaged in the sale and distribution of tombstones, monuments, and 
footstones in commerce among and between the various States of the 
United States and in the District of Columbia. 
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Par. 3. The tombstones, monuments, and footstones manufactured 
and sold by respondent are described and designated as “Marble 
Durastone” and as “Granite Durastone.” Those designated as “Mar- 
ble Durastone” are manufactured by mixing approximately one part 
of cement with three parts of marble aggregate, moistening this mix- 
ture and compacting it in a container or mold. Thereafter the so- 
called cast stone is removed from the mold and kept in a moist condi- 
tion for approximately four weeks, or until the mixture has cured 
or hardened. <A similar process is used to produce the tombstones, 
monuments, and footstones designated as “Granite Durastone,” except 
that these are composed of a mixture of approximately one part 
cement and three parts of granite dust and copper slag. 

Par. 4. In order to induce the purchase of said products the respond- 
ent causes and has caused advertisements to be inserted in periodicals 
which circulate in many States and has distributed catalogs, circulars, 
price lists, and other advertising material among customers and 
prospective customers located in the several States. Among the rep- 
resentations contained in said advertisements are the following: 

“Marble Durastone” and “Granite Durastone.” 

The great durability and lasting qualities of our beautiful genuine marble 
and granite aggregate monuments. 

Our guarantee! They will neither fade, crumble nor deteriorate in any way 
from natural causes but will retain their original beauty throughout the years. 

Impervious to bad effects from either great heat or cold, dampness or dryness; 
therefore able to withstand extreme climates of all kinds. 

A lasting tribute of love—will retain its beauty and carry its message of 
remembrance to coming generations. 

Tombstone sale. 

Special sale prices. 

Take advantage of this great sale and act promptly now. You will save from 
one-third to one-half the usual prices—Don’t wait! Beat the price rise. 

Made under a formula used by our company for many, many years and has 
stood the test of engineers and time. 

Footstone free. 


Par. 5. Specimens of respondent’s “Marble Durastone” and “Granite 
Durastone” were submitted to and tested by the National Bureau of 
Standards of the United States Department of Commerce to determine 
their strength and durability. The tests conducted by said Bureau 
showed that the average compressive strength of three specimens of 
respondent’s “Marble Durastone” was 3,640 pounds per square inch, 
and the average of three samples of respondent’s “Granite Durastone” 
was 3,710 pounds per square inch. These contract with a minimum 
compressive strength of 5,000 pounds per square inch required for 
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acceptability of cast stone under Federal specifications. The average 
absorption of water by respondent’s products was also in excess of the 
minimum requirements of the specifications mentioned. The failure 
of respondent’s cast stone products to meet such minimum requirements 
demonstrated that these products were of relatively poor quality. 

Three specimens of each of respondent’s products were also tested 
by the said Bureau by alternate freezing and thawing, and under this 
test pitting of some specimens became apparent after 40 cycles, one 
specimen split into two parts at 125 cycles, and crumbling commenced 
at 150 cycles. 

There is no foundation in fact for respondent’s representations that 
such products will not fade, crumble, or deteriorate in any way from 
natural causes but will retain their original beauty throughout the 
years; that they are impervious to bad effects from either heat or 
cold, dampness or dryness; or that they will retain their beauty for 
coming generations. Exposure of these products to natural weather. 
conditions would result in their showing deterioration in from 10 to 
20 years. 

Respondent’s representations that the product designated as “granite 
Durastone” is a genuine granite aggregate are false in that the mixture 
from which such products are, and have been, made includes materials 
other than particles or fragments of natural granite and the necessary 
binder or cement. 

Respondent’s representations that tombstones, monuments, and foot- 
stones were being offered at special sale prices are not true. The prices 
at which such products were offered for sale and sold by respondent 
were, and are, the usual and customary prices charged by respondent 
for such products, 

Respondent’s representation that footstones will be given free with 
purchases of tombstones or monuments is not a fact in that the cost 
of the footstone is included in the price charged for the tombstone or 
monument. 

Par. 6. The use by respondent of the statements and representations 
above set forth has had, and now has, the tendency and capacity to, 
and does, mislead and deceive a substantial part of the purchasing 
public into an erroneous and mistaken belief as to the durability, 
qualities, and prices of such products. And, further, as a result of this 
erroneous and mistaken belief members of the purchasing public have 
bought a substantial portion of respondent’s products, and trade has 


been unfairly diverted to respondent from her competitors, 
322695™"—41—von, 3291 
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The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence in support of the allega- 
tions of said complaint and in opposition thereto taken before an 
examiner of the Commission theretofore duly designated by it, 
report of the trial examiner, briefs in support of the complaint 
and in opposition thereto (oral argument not having been re- 
quested); and the Commission having made its findings as to the 
facts and its conclusion that respondent has violated the provisions 
of the Federal Trade Commission Act; 

It is ordered, That respondent Lillie M. Sentell (formerly Lillie 
M. McClennon), an individual, trading as Empire Monument Co., 
or trading under any other name or names, her representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution 
of cast stone tombstones, monuments, footstones, or other grave 
markers in commerce as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from directly or by 
implication : 

1. Representing that such products will not fade, crumble, or de- — 
teriorate from natural causes; or are impervious to the effects of 
heat, cold, dampness, or dryness; or will retain their original beauty 
throughout the years. 

2. Misrepresenting in any manner or by any means the durability 
of such products or their resistance to the effects of exposure to na- 
tural weather conditions. 

3. Representing as “free,” either by the use of the word stated or any 
other word or term of similar import or meaning, any article the 
cost of which is included in the purchase price of other merchandise 
in connection with which such article is offered. 

4. Representing that the usual and customary prices at which re-_ 
spondent offers to sell or sells such products are “sale” or “special 
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sale,” or other special or reduced prices, either by the use of the 
terms stated or any other term or terms of similar import or 
meaning. 

It is further ordered, That respondent shall, within 60 days after 
the service upon her of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which she 
has complied with this order. 

It is further ordered, That the complaint be, and the same is, 
hereby dismissed as to respondent Charles J. McClennon. 
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In THE Matter OF 


HEARST MAGAZINES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3872. Complaint, Aug. 17, 1939—Decision, May 13, 1941 


Where a corporation engaged in publication, among other periodicals, of its 


“Good Housekeeping” magazine, and in competitive interstate sale and 
distribution thereof, and of various “seals of approval” to manufacturers 
and distributors, and in operation, prior to recent discontinuance thereof, 
of a “shopping service’; and in maintaining, incident to its activities, its 
Good Housekeeping Bureau for Investigation of food, drugs, and cosmetics, 
and its Good Housekeeping Institute for investigation of mechanical devices 
and articles of household equipment; in its said magazine publicizing such 
testing services, and from time to time issuing buyers’ guides for general 
distribution listing products or other. commercial offerings represented by 
it as having been tested and approved by aforesaid Bureau and Institute— 


(a) Represented that all products, services or other commercial offerings adver- 


tised in its said magazine were guaranteed by it, through statement, on certain 
page of each issue, “Good Housekeeping’s GUARANTY PAGE Every Product 
Guaranteed as Advertised,” and statements at the bottom of each page carry- 
ing advertisements, “Every product guaranteed as advertised—see page 6” 
or “Every product advertised is guaranteed—see page 6,” and extensively 
publicized its guaranty, with tendency to cause readers to believe that guar- 
anty in question was an unlimited one; 


Facts being the undertaking, as stated on page referred to, was to investigate any 


(b) 


{c) 


advertised product found unsatisfactory by purchasers within 1 year and to 
replace product or refund money if product was defective; 

Authorized advertisers in its said magazine to publicize said guarantee in 
other publications and on labels attached to their products and on containers 
thereof, through use of emblems or shields reading “Guaranteed by Good 
Housekeeping as advertised therein” or “Guaranteed as advertised-in Good 
Housekeeping,” with result that through such use, independent of explanation 
above set forth, there was a tendency and capacity to cause members of the 
purchasing public to believe that products in question were unconditionally 
guaranteed by it; 

Represented that various products had been adequately and thoroughly tested 
in such a manner as to insure quality, material and properties thereof in 
relation to their intended usage and the fulfillment of the claims made there- 
for, through the use of seals of approval which it both authorized and recom- 
mended for merchandise of those who had applied to it for such service— 
following issuance of certificate certifying that product had been tested and 
approved—reproduction of which it likewise authorized in various advertising 
and circulars, and upon which seals, usually elliptical, appeared words 
“Tested and approved by Good Housekeeping Institute (or Bureau),” fol- 
lowed by notation “Conducted by Good Housekeeping Magazine” (or, in case 
of meat products, with word “Recommended” in place of words “Tested and 


HEARST MAGAZINES, INC. 1441 


1440 Syllabus 


approved’) and through publicizing in its said magazine its testing services, 
and through issuance from time to time of “buyers guides,” listing products 
or other commercial offerings which it represented, had been tested and 
approved by its said bureau or institute; 

Facts being that, while tests were made before such seals of Spurovel were issued, 
tests of mechanical devices, in some instances, and of food, drugs, and cos- 
metics generally, were not sufficient to assure fulfillment of claims made, and 
in some instances, with respect to commercial offerings, seals were issued 
without even adequate preliminary investigation; 

(d) Authorized use of a great many different designs or forms for its emblems. 
or shields, and seals or insignia, by various advertisers and distributors, and 
directly associated therewith its aforesaid testing facilities through articles. 
in its magazine, and through statements with reference to guarantee and in 
circulars, booklets, and other publications; with tendency and capacity to 
mislead and deceive purchasers and readers into believing that all products. 
bearing any emblem of “Good Housekeeping” magazine or advertised in con- 
junction. therewith, had been thoroughly and adequately tested and approved 
and guaranteed by it when such was not the case; and 

(e) Represented, directly and by implication, that all representations of and 
claims made for products, services or other commercial offerings appearing in 
advertisements in its periodicals were true, through statements in its maga- 
zine—usually in connection with discussion of its testing facilities and effect 
or purport of its guaranty of all advertising—such as “It means that the 
products or service you see advertised in Good Housekeeping will perform 
what is promised for them and do what is claimed they will do as stated in 
their advertisements in Good Housekeeping,” and “Good Housekeeping care- 
fully investigates the essential claims and satisfactory qualities of products 
or services before advertising is accepted ;” 

Notwithstanding the fact that many of such advertisements contained misrepre- 
sentations with reference to medicinal preparations, cosmetics, fabrics, and 
wearing apparel, food products, results to be obtained from the use of various 
articles of merchandise and the efficiency and reliability of services and other 
commercial offerings ; 

With capacity and tendency to mislead and deceive a substantial portion of 
the purchasing and consuming public into the erroneous beliefs above set 
forth and to induce members of said public to purchase its magazine,. 
merchandise advertised therein, and merchandise bearing its seal of ap- 
proval, because of such mistaken beliefs, with result that trade was diverted 
unfairly to it from its competitors aforesaid: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and consti- 
tuted unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 


Before Mr. Charles F. Diggs, Mr. John J. Keenan, and Mr. Webster 
Ballinger, trial examiners. 

Mr. James L. Fort and Mr. L. EF. Creel, Jr., for the Commission. 

Mr. Isaac W. Digges and Mr. Gilbert H. Weil, of New York City, 
and MU. Frederic B. Warder of Guy & Brookes, of Washington, D. C., 
for respondent. 
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Mr. Elisha Hanson, of Washington, D. C., for American News- 
paper Publishers Ass’n, amicus curiae. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Hearst Magazines, 
Inc., a corporation, hereinafter referred to as respondent, has vio- 
lated the .provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrarn 1. (a) Respondent Hearst Magazines, Inc., is a corpo- 
ration incorporated under the laws of the State of Delaware on or 
about February 25, 1927, as Hearst Magazines, Incorporated. The 
present name, Hearst Magazines, Inc., was adopted on or about Jan- 
uary 7, 1936. Prior to January 2, 1936, respondent owned and con- 
trolled a subsidiary corporation known as International Magazine 
Co., Inc., a Delaware corporation. International Magazine Co., Inc., 
in turn had among other subsidiaries a corporation known as Good 
Housekeeping, Inc., a New Jersey corporation, and both Interna- 
tional Magazine Co., Inc., and Good Housekeeping, Inc., were sub- 
sidiaries of Hearst Magazines, Inc. On or about January 2, 1936, 
International Magazine Co., Inc., was merged with Hearst Maga- 
zines, Inc., the respondent herein, and Good Housekeeping, Inc., 
became the immediate and wholly-owned subsidiary of respondent. 

The respondent’s office and principal place of business is located 
at 57th Street and Eighth Avenue in the city of New York, State 
of New York. 

(6) Respondent is now, and for more than 12 years last past has 
been, engaged in publishing various periodicals and magazines and 
in the sale and distribution of such publications in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. Among such publications so sold and distributed 
is a magazine known as “Good Housekeeping.” 

(c) Respondent is also engaged in the issuance of various seals of 
approval, for a consideration, to manufacturers located in the various 
States of the United States, and was until January 1, 1939, also 
engaged in the sale and distribution in commerce among and between 
the various States of the United States of numerous articles of mer- 
chandise by means of a so-called “shopping service.” Respondent 
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also issues a “Guaranty” to advertisers in Good Housekeeping 
magazine, 

(d) In the course and conduct of its Pree! in connection with the 
sale and distribution of the magazine known as Good Housekeeping, 
the respondent causes said magazine to be delivered to the purchasers 
and prospective purchasers thereof, located in the various States of 
the United States other than the State of publication. Respondent 
maintains, and at all times mentioned herein has maintained, a course 
in trade in said magazines and the enterprises related thereto in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 2. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States, 
and in the District of Columbia, with other corporations and with 
partnerships, firms, and individuals engaged in the following busi- 
nesses in commerce among and between the various States of the 
United States and in the District of Columbia, to wit: Other maga- 
zines, newspapers, and periodicals, surety and guaranty insurance 
companies, mail order and other retail merchandisers, merchandisers 
who furnish a performance guaranty with their products, shopping 
services, testing laboratories, and others not specifically mentioned 
herein. 

Par. 8. For the purpose of inducing the purchase of the various 
articles advertised in said magazine, and thereby stimulating adver- 
tising in said magazine and the circulation thereof, the respondent 
has engaged in the following acts and practices: 

(a) For several years immediately prior to and until January 1, 
1939, respondent operated a shopping service through which readers 
of its magazine could and did purchase various articles of merchan- 
dise which were advertised in Good Housekeeping magazine. Orders 
for such merchandise, when received, were referred to the manufac- 
turer of, or dealer in, such advertised article, who shipped direct to 
the purchasers located in the various States of the United States, the 
purchasers dealing entirely through the aforesaid shopping service. 
This shopping service was advertised as being a free service for the 
convenience of readers, when in truth and in fact, Good Housekeeping 
‘received substantial commissions from the sellers on all merchandise 
sold, amounting to 5 percent or more of the purchase price. 

(6) Respondent publishes in each issue of its Good Housekeeping 
magazine, numerous claims and statements that it guarantees 
“pvery product advertised in Good Housekeeping” and that every 
product is guaranteed as advertised. Throughout respondent’s Good 


1444 FEDERAL TRADE COMMISSION DECISIONS 
Complaint eZ Eh ALC: 


Housekeeping magazine this alleged guarantee is featured in large 
display type, in connection with numerous statements with reference 
to the testing of the various products advertised in said magazine, 
in such a way as to import and imply that said Good Housekeeping 
magazine guarantees all products advertised in its pages to be as 
advertised and that they will perform as advertised. 

(c) Throughout its advertising pages appears the foot-note: 
“pveRy product guaranteed as advertised—see page 6.” On page 6 
of each issue is printed in much smaller type than that used for the 
featured statements as to the guarantee, in an inconspicuous way, the 
following limitation on the general guarantee: ; 


This is your guaranty. If you purchase any product advertised in this issue’ 
of Good Housekeeping within 1 year from its date and find the product unsatis- 
factory, we will carefully investigate your complaint and if the product is defec- 
tive it will be replaced or your money refunded. 

(d) Respondent also publishes in each issue, usually under the title 
“Consumers’ Forum,” which appears customarily within the first ten 
or twelve pages of the magazine, an article of interest to consumers, 
in which is stressed the service rendered by Good Housekeeping mag- 
azine in testing articles offered for advertisement, and guaranteeing 
the product of accepted advertisers. Typical of such statements is 
the following, printed in the February, 1939, issue of Good House- 
keeping: 

In its April issue of 1902 Goop HOUSEKEEPING announced to its readers that 
from that date on it would guarantee all the advertisements printed in its pages. 
It publicly assumed full responsibility both for the satisfactory quality of the 
merchandise and the essential claims made by advertisers. 

(e) Respondent also issues a Seal of Approval (elliptical in form, 
containing the words, “Tested and Approved,” a cut of a star, fol- 
lowed by a serial number), which is issued by a division of respondent 
designated “Good Housekeeping Institute,” for « limited class of 
products allegedly tested to establish whether the product will do the 
jobs intended and give satisfactory service for the length of time to 
be expected of a good product. The testing scope of the Institute is 
confined to mechanical household equipment, devices and utensils, and 
to household soaps and cleansers. After the approval by the Insti- 
tute, the manufacturer of such product is granted the right to display 
the official seal of the Institute on the product itself, on the tags, labels, 
cartons, and in all advertising and trade literature. The certificate of 
approval issued by the Institute requires the manufacturer “to fulfill 
his obligations to consumers by servicing his products when necessary, 
by adjusting complaints” and not to misuse or abuse the privileges 
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granted. The users of such Seal of Approval are not required to be 
advertisers in Good Housekeeping magazine; in fact, a large majority 
of such certificates and seals of approval are issued to »nanufacturers 
who do not advertise in said magazine. 

(f) A Seal of Approval is also issued by another division of re- 
spondent, designated “Good Housekeeping Bureau” for food prod- 
ucts, cosmetics and pharmaceuticals, allegedly tested in its labora- 
tories, to establish whether they are pure and free from adulterants 
or ingredients that might be harmful. This Seal is identical in ap- 
pearance to that of the seal issued by the Institute except that where 
the Institute seal uses the words “By Good Housekeeping Institute,” 
the seal of the Bureau shows it is issued “By Good Housekeeping 
Bureau.” After approval by the Bureau, the manufacturer of such 
product is given the Bureau’s certificate of approval, practically iden- 
tical with that issued by the Institute (omitting, however, the re- 
quirement to service the product and adjust complaints), and is 
granted the right to display the official seal of the Bureau in connec- 
tion with all advertising or merchandising of said product. Like the 
seal of approval issued by the Institute, it is not necessary that the 
user be an advertiser in Good Housekeeping magazine. 

(g) In the case of packaged meats, the respondent issues a seal of 
approval in the same form as described above, except that the word 
“Recommended” is used instead of the words “Tested and Approved.” 
Formerly the representation as to packaged meats was that they had 
been tested and approved. 

(A) Certain types of merchandise, such as wearing apparel, textile 
floor coverings, etc., do not come within the official testing scope of 
either the Institute or the Bureau. When offered for advertisement 
in Good Housekeeping magazine, they are allegedly checked in gen- 
eral for quality, serviceability, and with respect to their advertising 
claims. When accepted for advertising in Good Housekeeping, they 
are covered by the so-called “Guarantee” of Good Housekeeping. 
Such advertisers have the right to use an emblem, not in oval form, 
containing the words “Guaranteed as Advertised in Good Hoe 
keeping Magazine.” 

(¢) The guaranty issued by the respondent is not in all instances 
the result of a scientific test of a product, but frequently is based 
upon general investigation thereof by a staff member. In such cases, 
where the advertiser is currently advertising in Good Housekeeping 
magazine, such advertiser is given permission to use the guaranty. 
He is further authorized to use the phrases “Guaranteed by Good 
Housekeeping as Advertised Therein” or “Guaranteed as Advertised 
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in Good Housekeeping, ” enclosed in the form of an emblem (provided 
such emblem is not in the shape of an oval and does not contain a 
star) which may be affixed to the merchandise itself or to labels, tags, 
containers, display or descriptive material, or consumer advertising. 

(j) Because of the similarity of the verbiage and the universal use 
of the name “Good Housekeeping” in all of the aforesaid seals and 
symbols, many of the purchasing and consuming public are, or may 
be, confused, and misled into the belief that all products bearing any 
of the several seals have been scientifically tested and are guaranteed 
by Good Housekeeping magazine. 

(%) The respondent enters into a cooperative merchandising agree- 
ment with various manufacturers of women’s wearing apparel and a 
number of large department stores of the country. In furtherance of 
this arrangement, the respondent publishes articles in the general table 
of contents classification of “Fashions,” fully illustrated, describing 
some particular item or items of merchandise and the prices at which 
same are sold. In these articles are listed the various department 
stores at which such described or pictured items of merchandise may 
be obtained. In this way, the particular items of merchandise are 
agreed upon monthly by their makers and vendors and are nationally 
featured and widely sold. In some cases stores make window dis- 
plays, showing the models as featured in Good Housekeeping maga- 
zine, together with a large poster, at the side of which is a reproduc- 
tion of the article published and a sign prominently displayed, “As 
Seen in Good Housekeeping.” 

(¢) The respondent also published annually, until and including 
1936, a “prrEcToRY of GUARANTEED MERCHANDISE” which it distributed 
throughout the United States. This directory listed all products 
advertised in Good Housekeeping magazine during the preceding 
year, and was described as “A Sales Manual and Reliable Buying 
Guide.” Preceding the index to the guaranteed merchandise was set 
forth “Good Housekeeping’s Guaranty to its Readers,” substantially 
as it appears on page 6 of each issue of the magazine, to wit: 

(Nore.—Material hereafter underlined was italicized in Manual.) 

It is the definite policy of GOOD HOUSEKEEPING to make its advertising pages 
trustworthy and reliable. Hvery product in Goop HOUSEKEEPING is guaranteed by 
us as advertised herein. 

If you purchase any product advertised in this issue of GooD HOUSEKEEPING 
within 1 year from its date and find the product unsatisfactory, we will carefully 


investigate your complaint. Jf the product is defective, it will be replaced or 
your money refunded. 


Products which come within the testing scope of Good Housekeeping Institute 
or Good Housekeeping Bureau must be tested and approved before they may be 
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advertised in GOOD HOUSEKEEPING. Advertisers of those products in GooD HOUSE- 
KEEPING may use the Bureau or the Institute Seal of Approval in their adver- 
tisements. 

All other products are carefully examined and investigated by competent 
experts. 

GoopD HOUSEKEEPING, further, examines every advertisement offered to it for 
publication and makes every effort to assure itself that essential claims are 
justified. 


In said directory of guaranteed merchandise appear statements such 
as the following: 


Women prefer to buy products advertised in Good Housekeeping because they 
know these products are dependable and Good Housekeeping itself guarantees 
them. 

Merchants everywhere report, “No matter how well a product is known, it sells 
better when we tell our customers that it is guaranteed by Good Housekeeping.” 

If you stock the products listed in this directory and tell your customers 
these products are guaranteed as advertised in Good Housekeeping, you will 
inevitably find selling easier. And you will inevitably make more sales. 

This isn’t mere theory. It’s a fact that has been confirmed times without 
number by merchants handling all kinds of merchandise. 

“Here is an example,” says the salesperson, “of the care Good Housekeeping 
takes to make sure that all cosmetics it advertises are satisfactory in quality and 
will do what they claim to do. Bvery cosmetic advertised in Good Housekeeping 
has been tested with the same care and thoroughness. You see why you can’t 
possibly go wrong when you buy a cosmetic Good Housekeeping advertises.” 

Because women everywhere believe that Good Housekeeping’s Guaranty is a 
sure guide to satisfaction in buying, smart merchants find it pays to tie their own 
advertising up with Good Housekeeping. Ways in which this can be done are 
shown on these two pages and on page 20. Select products from this Directory 
to feature in your newspaper copy. List this merchandise in your advertisements 
with a caption like the following: 

“Good Housekeeping advertises only products it has proved by actual test or 
other examination are good value and sure to give satisfaction to the purchaser. 
We feature the following products—all Guaranteed as Advertised in Good House- 
keeping. You can buy any of them with full confidence that you are getting 
your money’s worth.” 

The cosmetics listed in these pages are the cosmetics your customers prefer. 

Why should they? 

Because they know that Good Housekeeping will not accept the advertising 
of any cosmetic preparation which contains harmful ingredients or which cannot 
perform what it promises. 

Is a cosmetic safe to use? Will it perform what it promises? It’s the job 
of the Bureau chemists—in cooperation with the experts of the Beauty Clinic— 
to make sure before the product is accepted for advertising in Good Housekeeping. 

They satisfy themselves that the quality of the ingredients is satisfactory and 
that these same ingredients will enable the product to do what it claims to do. 

Clothes and accessories offered to Good Housekeeping for advertising are 
checked for style and wearability before the advertising is accepted. This 
includes technical examination of such factors as color-fastness, launderability, 
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quality of materials and workmanship, and verification of special claims for 
the article; also a practical trying-out by ‘wear squads’ of women. 

Remember—Good Housekeeping is today the buying guide for more than 
2,000,000 women. 

Par. 4. (a) The use of the various forms of seals authorized and 
permitted by the several departments of Good Housekeeping magazine, 
coupled with the various assurances and representations appearing 
throughout articles and advertising matter in Good Housekeeping 
magazine, with reference to the testing facilities and the extent to 
which they are used by Good Housekeeping for the protection of its 
readers, is calculated to, and has the tendency and capacity to, and 
does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous belief that all articles advertised in Good 
Housekeeping magazine, or articles which bear the seal in one of its 
several forms, have been scientifically tested in properly constituted 
laboratories by some testing department of Good Housekeeping 
magazine. 

(6) In truth and in fact, all the articles advertised in Good House- 
keeping magazine, and all the articles carrying the various seals au- 
thorized by Good Housekeeping magazine, have not been tested and 
approved by any scientific laboratory, and the respondent does not 
sufficiently disclose to the readers of said magazine, and to the pros- 
pective purchasers of the articles advertised, that there is a difference 
in the seals, as a result of which such persons are led to believe that 
all such seals carry the assurance that all articles have been subjected 
to full testing facilities claimed by the respondent. 

Par. 5. (a) The use of such statements as that respondent “publicly 
assumed full responsibility both for the satisfactory quality of mer- 
chandise, and the essential claims made by advertisers” and other 
similar statements, all of which are emphasized and featured, is cal- 
culated to, and has the tendency and capacity to, and does, mislead 
and deceive a substantial portion of the purchasing and consuming 
public into the erroneous belief that the guaranty covers the advertised 
performance of such merchandise. 

(6) In truth and in fact, the so-called “Guaranty,” is actually lim- 
ited by its terms to a mere warranty of the physical construction or 
chemical composition of the product itself, with an agreement to 
replace or refund if, after complaint, Good Housekeeping deems such 
product “defective.” 

Par. 6. The authorization of certain seals reading, “Guaranteed by 
Good Housekeeping as advertised therein,” in the advertising pages 
of Good Housekeeping magazine and in various other consumer ad- 
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vertising, labeling, etc., is calculated to, and has the tendency and 
capacity to, and does, mislead and deceive members of the purchasing 
and consuming public into the erroneous belief that such articles so 
advertised, or labeled, are fully guaranteed by Good Housekeeping 
magazine. Such seals are so used, with the knowledge and consent 
of Good Housekeeping magazine, that they do not sufficiently disclose 
to such prospective purchaser or consumer that the only guaranty 
covering said product is a money-back guaranty of Good Housekeep- 
ing magazine. 

Par. 7. The aforesaid seals and certificates of approval have been 
so greatly publicized over a long period of years, together with the 
collateral advertisements and statements made in connection there- 
with, that there has been engendered in the minds of the purchasing 
_ and consuming public a belief that whenever any one of them is found. 
on an article, or used in connection with the advertising of such article, 
the article itself is one which has been thoroughly tested and found 
to be as its advertiser claims it to be and to perform as its advertiser 
claims it will perform and that, failing such, the buyer thereof will 
be guaranteed against injury or loss. 

Par. 8. The practice of permitting the use of various seals by adver- 
tisers in periodicals other than Good Housekeeping and in other ad- 
vertising, is calculated to, and does, have a tendency to mislead and 
deceive members of the purchasing and consuming public into the 
erroneous belief that such articles are advertised in Good Housekeep-. 
ing magazine and are subject to, and covered by, the guaranty con-- 
tained therein, when in fact the copy for many such advertisements is 
neither submited to nor inspected by Good lon setreeping prior to: 
- publication. 

Par. 9. The practice of permitting and urging the use of the vari- 
ous forms of seals by advertisers and non-advertisers in describing, 
advertising, and labeling their products, places in the hands of such 
persons a means and instrumentality whereby members of the pur- 
chasing and consuming public are led to believe that all the state- 
ments in such advertising or representations are true and that said 
merchandise is fully guaranteed by Good Housekeeping or one of its 
various divisions, when in fact, many of such statements and repre- 
sentations are false, misleading, and untrue, and not guaranteed by 
Good Housekeeping. 

Par. 10. The use of the various seals, representations, and guaran- 
ties, together with statements appearing in various articles, princi- 
pally Ree the heading of “Consumers’ Forum,” is calculated to, has 
the tendency to, and does, mislead and deceive members of the pur- 
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chasing and consuming public into the erroneous belief that Good 
Housekeeping verifies special claims made for an article, and accepts 
for advertising and advertises only those articles that will perform 
what is promised for them and do what it is claimed they will do. 

Par. 11. Through the use of the cooperative merchandising ar- 
rangement between the respondent and the various manufacturers 
and advertisers, together with the operation of the shopping service 
by the respondent company, and in its advertising generally, the 
representations in which are purportedly guaranteed, the respondent, 
acting in conjunction and cooperation with the manufacturers, adver- 
tisers, and distributors, falsely represents the constituent fiber or 
material of various articles of merchandise, the purity and whole- 
someness of certain food products, the results which might be ob- 
tained from the use of certain cosmetics, the remedial or therapeutic 
qualities of various proprietary medicines, results obtained from, or 
the performance of, various other articles of merchandise, and bene- 
fits to be obtained from others among its “guaranteed” advertisers. 
Respondent’s representations that it guarantees all advertisements 
lead its readers to believe that all things advertised in Good. House- 
keeping are and will perform as advertised, when in truth, such is 
not the fact. 

Par. 12. In the course and conduct of its business as above de- 
scribed, respondent in selling and distributing its magazine, Good 
Housekeeping, and in selling and promoting the sale and distribution 
of its seals and the sale of merchandise in interstate commerce, has 
engaged in the following acts and practices: 

Represented in advertisements and articles the fiber content of 


various dresses and’ other clothing for women to be silk when, in - 


truth and in fact, such dresses and other wearing apparel were com- 
posed of rayon, or fiber other than silk. Among and typical of such 
misrepresentations are the following: 

In the June, 1937, issue of Good Housekeeping, in the style article 
entitled “Fashions” there is illustrated on page 73 a costume de- 
scribed as “Printed silk culottes by sporrseMBLE”; in the May. 25, 
1937, “Preview” sent by Good Housekeeping to retailers, describing 
the dresses to-be featured in the forthcoming June Good House- 
keeping, and sold by various department stores, is the same illus- 
tration just referred to, with the following representations: 


Silk Culottes have desirable dressy look. These Sportsemble Culottes are ~ 


smart burgundy and white silk; Saqui, 1850 Broadway, N. Y. C. 
whereas the culottes pictured and all Saqui & Co. Sportsemble 
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Culottes were composed wholly of rayon and contained no silk 
whatsoever. : 

Par. 13. Respondent has permitted the publication in its adver- 
tising pages of various advertisements, advertising products that 
were purportedly tested and guaranteed by Good Housekeeping, 
which contained grossly exaggerated and false claims for the prod- 
ucts so advertised and purportedly guaranteed. Among and typical 
of this type of advertising were advertisements for products for 
which the following claims were made: 

(a) A preparation alleged to have a vitamin content which would 
feed the capillaries and furnish nourishment to the skin; that it con- 
tained a life-giving element essential to the color and texture and 
‘that with its use dryness, wrinkles, coarse texture would disappear 
and youthful freshness would be swiftly restored, when in truth and 
in fact the product contained no such qualities. 

(6) A preparation through which the reader was advised she could 
“Wash Sunlight into your Hair with New Shampoo and Rinse”; 
that she could bring out the full radiant loveliness of blonde or brown 
hair and that it washed the hair two to four shades lighter and 
brought out the lustrous golden sheen, the alluring highlights that 
make her so attractive. In truth and in fact, the preparation con- 
tained no such qualities. 

(c) A bath powder which the manufacturers claimed would. make 
the body beautiful easily and quickly, would cleanse the pores as 
they could not otherwise be cleansed and make skin imperfections 
disappear and the body take on new loveliness, when in truth and 
in fact the preparation contained no such properties. 

(d) A cosmetic which it was claimed would furnish an extra sup- 
ply of vitamins for the future needs of smart girls who cared to 
provide against the loss of the “Skin-Vitamin.” The product would 
produce no such results. 

(e) A hand lotion claimed to restore smoothness and beauty to 
hands within 87 seconds. The product would produce no such 
results. 

(f) A cosmetic claimed to refine the pores to invisibility, remove 
puffiness from eyes, change sallowness to a transparent delicacy ; cool, 
smooth, and freshen the texture of the skin and pick up the contours. 
Tn truth and in fact the preparation would produce no such results. 
'(g) A preparation represented to have been brought by a Traveling 
Merchant from Bagdad for use in treating chronic constipation, in 


1452 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 32 Aaa: 


which it was alleged there were no drugs, when in truth and in fact it 
did contain drugs. 

(i) A reducing preparation which was guaranteed “to cause the 
user to lose from one to three pounds the first week” and that users 
will not only look better but feel better; the preparation*had no such 
qualities. 

(¢) A proprietary medicine which it was claimed would destroy 
pimples in 60 seconds and kill the “pimple germ,” when in truth and 
in fact the preparation would not accomplish the results claimed. 

(j) A preparation for the treatment of inflamed eyes which was 
allegedly endorsed by 6,000 eyesight specialists, when in truth and in 
fact the said preparation had not been endorsed as advertised. 

(4) A butter featured as containing fine cream and “all its country 
sweetness”, when’ in truth and in fact some of the butter was found to 
be, in whole or in part, composed of decomposed or putrid animal or 
vegetable substance. 

(7) A butter which was advertised as of the highest quality, with a 
score of 98, when in truth and in fact it was shown that some of the 
alleged butter contained less than 80 per cent by weight of milk fat, 
which is the minimum required for butter. 

(m) Raisins which were advertised as “California’s finest—the most 
tender, meaty, full-flavored raisins you ever tasted”, some of which 
were shown to have contained hydrocyanic acid in an amount which 
might have rendered them injurious to health. 

(n) A powder to be sprinkled on false teeth plates for which it was 
claimed that the product “holds teeth firm and comfortable. Make 
breath pleasant”, when in truth and in fact the powder did not accom- 
plish the results claimed. 

(0) The representation by an advertiser that the reader could earn 
an independent income, that hundreds were making big money, and 
that the reader was given an absolute warranty backed by a $1,000 
gold bond, when there was no gold bond or adequate warranty and the 
claims were in truth and in fact grossly exaggerated. 

The foregoing are merely cited as examples of a great many such 
grossly exaggerated and false advertisements appearing in the adver- 
tising pages of Good Housekeeping during the last several years, with 
its assurance “Guaranteed as advertised” or “every product advertised 
is guaranteed.” 

Par. 14. (a) In availing themselves of the privilege of Good House- 
keeping to use the statement, “Guaranteed by Good Housekeeping as 
Advertised Therein,” certain advertisers, with the knowledge and 
sanction of Good Housekeeping, have caused the words “as Advertised 
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Therein” appearing in said statement to be so blurred and indistinct 
as to be not readily discernible by, or perceptible to, the reader. The 
said Good Housekeeping magazine, although having promulgated the 
rule that all the words in its aforementioned legend shall be “in type 
of sufficient size to be clearly legible,” nevertheless has published, and 
now publishes, advertisements in its own pages containing the author- 
ized guaranty statement where the phrase “as Advertised Therein” is 
so small or blurred as to be hardly decipherable, and in some cases 
totally indecipherable, by the reader. Typical examples are to be 
found in the March 1939, Good Housekeeping magazine on pages 107, 
180, 195, 202, 213, and 219. By permitting the words “as Advertised 
Therein” to appear in the pages of its magazine in violation of the 
provision of respondent’s rule with reference to the size of type, re- 
spondent acts in conjunction with such advertisers in misleading and 
deceiving members of the purchasing and consuming public insofar 
as said guaranty appears to be general and without qualification or 
limitation. 

(6) The use of the statement “Guaranteed by Good Housekeeping 
as Advertised Therein,” even when the words “as Advertised Therein” 
are clearly legible, by advertisers in magazines other than Good House- 
keeping, is ambiguous, confusing, and misleading, in that many of the 
purchasing and consuming public may understand such statement to 
mean that the products advertised in magazines other than Good 
Housekeeping are guaranteed by Good Housekeeping, and will not 
interpret the phrase “as Advertised Therein” to be a limitation upon 
the general guarantee. . 

Par. 15. The statements used in the publication and distribution 
of its directory of guaranteed merchandise, and in other advertising, 
wherein the respondent in effect verifies special claims made for the 
articles and statements to the effect that it will accept advertising or 
issue its seal of approval only for an article that “will perform what 
it promises” and “do what it claims to do” are misleading and decep- 
tive when used under the general caption “Guaranteed Merchandise,” 
or similar captions, insofar as they have, or may have, the capacity 
and tendency to lead members of the purchasing and consuming public 
to believe that the performance of such articles advertised is guaran- 
teed when such is not the fact. 

Par. 16. The use by the respondent of the aforesaid representa- 
tions, acts, and practices as hereinabove set forth, has had, and now 
has, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing and consuming public into the erroneous 
and mistaken beliefs above set forth, and on account of such repre- 
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sentations members of the purchasing and consuming public. have 
been, and are being, or may be, induced to purchase said respondent’s 
magazine and the merchandise advertised therein in the mistaken 
and erroneous belief that such merchandise is, or was, as stated, and 
that the claims in connection therewith were, or are, justified and 
thereby trade has been, and is being, diverted unfairly to the re- 
spondent from its competitors hereinbefore mentioned who are like- 
wise engaged in the publication and sale of magazines and who are 
engaged in the sale and distribution of various articles of mer- 
chandise in commerce among and between the various States of 
the United States and in the District of Columbia. As a result 
thereof, injury has been, and is now being, done by respondent to 
competitors in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 17. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondent’s competitors, and constitute unfair methods of com- 
‘petition in commerce and unfair or deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Frnpines As To THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 17, 1939, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Hearst Magazines, Inc., a corporation, charging it with the use of 
unfair methods of competition in commerce and unfair or decep- 
tive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent’s answer thereto, testimony and other evidence in sup- 
port of the allegations of said complaint were introduced by James 
L. Fort and L. E. Creel, attorneys for the Commission, and in op- 
position to the allegations of the complaint by Isaac W. Digges, 
Gilbert H. Weil, and Frederic B. Warder, attorneys for the re- 
spondent, before trial examiners of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Com- 
mission on said complaint, answer thereto, testimony and other evi- 
dence and report of the trial examiners upon the evidence and ex- 
ceptions filed thereto (briefs in support of the complaint and in 
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‘opposition thereto having been waived and oral argument not having 
been requested), and the Commission having duly considered the 
‘matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findngs 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


_ Paracrary 1. The respondent, Hearst Magazines, Inc., is a corpora- 
tion organized on or about February 25, 1927, under the laws of the 
State of Delaware, with its principal place of business located at 57th 
Street and 8th Avenue in the city of New York, State of New York. 
Prior to January 2, 1936, respondent owned and controlled a sub- 
sidiary corporation known as International Magazine Co., Inc., a 
Delaware corporation. International Magazine Co., Inc., in turn, 
had, among other subsidiaries, a corporation known as Good House- 
keeping, Inc., a New Jersey corporation, and both International Mag- 
azine Co., Inc., and Good Housekeeping, Inc., were subsidiaries of 
Hearst Magazines, Inc. On or about January 2, 1936, International 
Magazine Co., Inc., was merged with Hearst Magazine, Inc., the 
respondent herein, and Good Housekeeping, Inc., became the immedi- 
ate and wholly owned subsidiary of the respondent and since that 
date has been operated and controlled by the respondent. 

Par. 2. Respondent, Hearst Magazines, Inc., is now, and for more 
than 12 years last past has been, engaged in publishing various peri- 
odicals and magazines and in the sale and distribution of such publi- 
cations in commerce among and between the various States of the 
United States and in the District of Columbia. Among such publi- 
cations so sold and distributed is a magazine known as “Good House- 
keeping.” In the course and conduct of its business in connection 
with the sale and distribution of the magazine known as Good House- 
keeping, the respondent causes said magazine to be shipped in com- 
merce among and between the various States of the United States to 
purchasers and prospective purchasers thereof located in various 
States of the United States other than the State of publication. 

Respondent is also engaged in the sale and distribution of various 
seals of approval to various manufacturers and distributors. Re- 
spondent causes such seals of approval, when sold, to be shipped from 
its place of business in the State of New York to purchasers thereof 
located in various other States of the United States. 
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For several years prior to January 1, 1939, the respondent was also 
engaged in the sale and distribution in commerce among and between 
the various States of the United States of numerous articles of mer- 
chandise by means of a so-called “shopping service.” 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said magazines, seals, and items of mer- 
chandise in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States and 
in the District of Columbia with other corporations and with part- 
nerships, firms, and individuals engaged in the following businesses 
in commerce among and between the various States of the United 
States and in the District of Columbia to wit: publishers and dis- 
tributors engaged in the sale and distribution of other magazines, 
newspapers, and periodicals; mail order and other retail merchan- 
disers; merchandisers who furnish a performance guaranty with their 
products; shopping services; and others not specifically mentioned 
herein. 

Par. 4. The respondent operated a shopping service from 1920 
to January 1, 1939, through which readers of its magazine could, and 
did, purchase various articles of merchandise which were advertised 
in Good Housekeeping magazine. Respondent carried in its maga- 
zine under the heading “shopping service” illustrated articles depict- 
ing and describing various styles of women’s dresses, together with 
the statement that this service was free of charge and with the direc- 
tion to prospective purchasers to send check or money order, size. 
and color to Good Housekeeping. Respondent, upon receiving such 
order, forwarded same to the dealer or manufacturer, who made de- 
livery to the purchaser and billed respondent monthly for its total 
purchases. In this manner, the respondent represented that the serv- 
ice so rendered by it was free or without compensation when in truth 
and in fact respondent received a commission of from 5 percent to 7 
percent from the sellers of the merchandise purchased through said 
service. 

The shopping service and the practices engaged in therewith were 
terminated on January 1, 1939. 

Par. 5. Respondent represents that all products, services, or other 
commercial offerings advertised in the Good Housekeeping magazine 
are guaranteed by the respondent. As an example of this practice 
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there appears usually on page 6 of each issue of Good Housekeeping 
magazine, the following or some similar statement: 


Good Housekeeping’s 
GUARANTY PAGE 
Every Product Guaranteed 
as Advertised 


Beneath this title, which is usually in large type, appears an index of 
advertisers who have advertised in that particular copy of the maga- 
zine. Usually below the list of advertisers appears the following 
statement : 

YOUR GUARANTY 


It is the definite policy of Good Housekeeping to make its advertising pages 
trustworthy and reliable. Every product advertised in Good Housekeeping is 
guaranteed by us as advertised in our magazine. 

Before we accept advertisements for mechanical household equipment, devices, 
and utensils; and household soaps and cleansers, such products are tested and 
approved by Good Housekeeping Institute. Before we accept advertisements 
for foods, cosmetics and pharmaceuticals, such products are tested and approved 
by Good Housekeeping Bureau. Advertising is not accepted on products that 
are disapproved. Approved products in these classifications are permitted to use 
the Good Housekeeping Seal of Approval.* 

All other products are carefully examined by Good Housekeeping’s technical 
staff. They, too, must prove satisfactory before advertising is accepted. 

This is your Guaranty: If you purchase any product advertised in this issue 
of Good Housekeeping within 1. year from its date and find the product un- 
satisfactory, we will carefully investigate your complaint and if the product 
is defective it will be replaced or your money refunded. 

(*NotEe.—The award of the Seal of Approval to a product is not contingent 
upon advertising in Good Housekeeping. As a matter of fact, of all the 
products that have received the Seal of Approval less than 30% have ever been 
advertised in Good Housekeeping.) 


In the various issues of Good Housekeeping magazine at the bottom 
of each page upon which advertisements appear is the following 
statement : 


Every product guaranteed as advertised—see p. 6. 
or 
Every product advertised is guaranteed—see page 6. 


The representations with reference to guaranty of products adver- 
tised in Good Housekeeping magazine, of which the above is a sample 
have the tendency to mislead readers of the magazine and to cause 
them to believe that the guaranty of the respondent is an unlimited 
guaranty. This is particularly true since the guaranty is extensively 
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publicized, with the true nature of the guaranty more or less incon- 
spicuously placed on page 6 of said magazine. 

Par. 6. In addition to the representations of guaranty appearing 
in respondent’s publication Good Housekeeping magazine, the re- 
spondent also authorizes advertisers in said magazine to publicize: 
such guaranty in other publications, on labels attached to their prod- 
ucts, and on containers of products by use of an emblem or shield 
reading “Guaranteed by Good Housekeeping as advertised therein” 
or “Guaranteed as advertised in Good Housekeeping.” Such adver- 
tisers, when advertising in newspapers and publications not owned. 
or controlled by the respondent, and on labels and in circulars and 
other advertising material, use the above-described emblem or shield. 
Such use of such emblem or shield independent of the representa- 
tions appearing in Good Housekeeping magazine in the manner 
hereinabove described, has the tendency and capacity to cause mem- 
bers of the purchasing public to believe that such products are un- 
conditionally guaranteed by the respondent. 

Par. 7. In addition to the representations with reference to guar- 
anty and the use of shields or emblems issued by the respondent as: 
hereinabove described, the respondent also represents that various. 
products have been tested or tested and approved by departments 
of the Good Housekeeping magazine. In this connection, respondent 
maintains departments known as Good Housekeeping Bureau and. 
Good Housekeeping Institute for testing various products. The Good 
Housekeeping Bureau limits its activities to the investigation of food, 
drugs, and cosmetics, and the Good Housekeeping Institute to me- 
chanical devices and articles of household equipment. In connection 
with the activities of these departments the respondent issues seals 
of approval, usually elliptical in form, containing the words “Tested 
and approved,” a cut of a star followed by a serial number with the 
name “Good Housekeeping Institute” or “Good Housekeeping Bu- 
reau,” as the case may be, with the further notation “Conducted by 
Good Housekeeping magazine.” In the case of meat products the 
same form of seal is used except that the word “Recommended” is 
substituted for the words “Tested and approved.” No charge is made 
by the respondent for the services rendered in making such tests 
preliminary to the issuance of seals, nor does it appear from the 
evidence that the issuance of any seal of approval i is contingent upon 
advertising in Good Housekeeping magazine. 

When the respondent issues a certificate certifying that the product 
has been tested and approved, it authorizes the use of seals of ap- 
proval on the applicant’s merchandise and the reproduction of such 
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seals in various advertising and in circulars as may be desired. The 
respondent issues price lists covering the cost of such seals, plates for 
the reproduction thereof, and duplicate and facsimile certificates. 
The applicant, under its contract with the respondent, is required to, 
purchase all such seals, plates, and certificates from the respondent. 
In its various circulars the respondent recommends that the seal of 
approval be placed on the product itself and should follow the 
product right to the consumer and that the reproduction of the seal 
should appear in advertising in magazines, newspapers, trade papers, 
car cards, on outdoor billboards, in booklets, counter display cards, 
shipping cartons, and various advertising material. 

In the Good Housekeeping magazine it is customary for the re- 
spondent to publish articles publicizing the testing services of the 
various departments of the Good Housekeeping magazine. In addi- 
tion to these articles, the respondent from time to time issues Buyers’ 
Guides for general distribution containing a list of products or other 
commercial offerings which it represents have been tested and ap- 
proved by Good Housekeeping Bureau or Good Housekeeping 
Institute. 

Through the use of such seals of approval and statements made 
_ with respect thereto, the respondent represents that all products bear- 
ing such seals of approval have been adequately and thoroughly 
tested in such a manner as to assure, at the time such products are 
sold to the consuming public, the quality, material, and properties 
of such products in relation to the intended usage thereof and the 
fulfillment of the claims made therefor in connection with the ‘use 
of such insignia or representation. 

Based upon the testimony of various witnesses with reference to 
the extent to which their products were investigated by the respond- 
ent and the volume of business conducted in said products, the Com- 
mission finds that while tests were made before seals of approval were 
issued by either of the above mentioned departments of Good House-. 
keeping magazine, tests of mechanical devices in some instances and 
tests of food, drugs, and cosmetics generally were not sufficient to 
assure the fulfillment of the claims made for such products. In some 
instances seals of approval with respect to services or commercial 
offerings have been issued without even an adequate preliminary 
investigation to fully protect those members of the purchasing public 
who might rely upon such seals of approval. 

Par. 8. The respondent does not require a uniform design for its 
shields, emblems, and insignia bearing the name Good Housekeeping 
magazine, but, instead, has authorized the use of a great many dif- 
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ferent designs by various advertisers and distributors. In addition, 
in discussing its various shields, emblems, and insignia in articles in 
its magazine, in recitations with reference to guaranty, and in various 
circulars, booklets, and other publications, the respondent directly 
associates and discusses the testing facilities and the operation of the 
various departments of Good Housekeeping magazine. The use and 
the authorization of the use, by the respondent of a great many dif- 
ferent forms of seals, shields, emblems, and insignia and the associa- 
tion therewith of the testing facilities and operation of its various 
departments in various magazine articles and in booklets, circulars, 
and other advertising material are confusing to the average reader 
and have the tendency and capacity to mislead and deceive purchasers, 
prospective purchasers, and readers of respondent’s magazine into 
believing that all products bearing a seal, shield, emblem, or insignia 
of Good Housekeeping magazine or advertised in conjunction with 
such seal, shield, emblem, or insignia have been thoroughly and ade- 
quately tested and approved and are guaranteed by the respondent, 
when in fact such products are not guaranteed by the respondent 
and have not been adequately tested by it. 

Par. 9. In addition to the acts and practices hereinabove set forth, 
the respondent also, by means of articles in its magazine and by other 
statements and representations, represents, directly and by inference, 
that all representations of, and claims made for, products, services, or 
other commercial offerings appearing in advertisements in its period- 
icals are true. Such representations are usually made in connection 
with discussion of the testing facilities of Good Housekeeping maga- 
zine and the effect or purport of the guaranty by it of all advertising 
appearing in its issues. Examples of such statements and representa- 
tions are the following: 

It means that the products or service you see advertised in Good Housekeeping 
will perform what is promised for them and do what is claimed they will do as 
stated in their advertisements in Good Housekeeping. 

Good Housekeeping carefully investigates the essential claims and satisfactory 
qualities of products or services before advertising is accepted. 

Based upon the testimony concerning advertisements issued on various 
products, the Commission finds that many of the advertisements ap- 
pearing in Good Housekeeping magazine contain false, deceptive, and 
misleading statements and representations with reference to the 
therapeutic value of medicinal preparations, the properties and effec- 
tiveness of cosmetic preparations, the fiber content and qualities of 
fabrics and wearing apparel, the properties and purity of food prod- 
ucts, the results to be obtained from the use of various articles of mer- 
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chandise, and the efficiency and reliability of services and other com- 
mercial offerings. 

Par. 10. The use by the respondent of the acts and practices as 
hereinabove set forth has had, and now has, the tendency and capacity 
to mislead and deceive a substantial portion of the purchasing and 
consuming public into the erroneous and mistaken beliefs above set 
forth, and on account of such representations, members of the pur- 
chasing and consuming public have been induced to purchase repond- 
ent’s magazine, the merchandise advertised therein, and merchandise 
containing respondent’s seal of approval in the mistaken and erroneous 
belief that such merchandise is as represented, that the claims in con- 
nection therewith are justified, and that said products have been 
thoroughly tested to fulfill all the claims made therefor, and as a 
result, trade has been diverted unfairly to the respondent from its 
competitors hereinbefore described. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before trial exam- 
iners of the Commission theretofore duly designated by it, in support 
of the allegations of said complaint and in opposition thereto, and 
the report of the trial examiners thereon and the exceptions of the 
respondent thereto (the filing of briefs by counsel and all other <n- 
tervening procedure having been waived by the respondent), and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It ts ordered, That the respondent, Hearst Magazines, Inc., a corpora- 
_tion, its officers, directors, representatives, agents, and employees, 
jointly or severally, directly or through any corporate or other device, 
in connection with the offering for sale, sale and distribution of its 
periodicals, magazines, or other publications, and the issuance or au- 
thorization of various seals. of approval, emblems, shields or other 
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insignia, in commerce as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Representing, directly or indirectly, that all representations of, 
and claims made for, products, services or other commercial offerings 
described in advertisements appearing in any of its periodicals, mag- 
azines or other publications are true when any representation or claim 
contained in such advertisements is not in fact true. 

2. Using, or authorizing, or allowing others to use, seals, emblems, 
shields, or other insignia, which represent in any manner that any food, 
drug, cosmetic, or therapeutic device, has been tested, or tested and 
approved by or at the instance of, the respondent, or any organization 
owned or controlled by it, or otherwise representing or authorizing 
or allowing others to represent, in any manner, that any such product 
has been tested, or tested and approved by, or at the instance of, the 
respondent, or any organization owned or controlled by it, unless and 
until the product concerning which such representation is made has, 
in fact, been adequately and thoroughly tested in such a manner as to 
assure, at the time such product is sold to the consuming public, the 
quality, nature, and properties of such product in relation to the in- 
tended usage thereof and the fulfillment of the claims made therefor 
in connection with the use of such insignia or representation. 

3. Using, or authorizing, or allowing others to use, seals, emblems, 
shields or’ other insignia which represent in any manner that any 
mechanical device, or article of household equipment, other than those 
included in paragraph 2 hereof, has been tested, or tested and ap- 
proved, by or at the instance of, the respondent, or any organization 
owned or controlled by it, or otherwise representing or authorizing 
or allowing others to represent, in any manner, that any such product 
has been tested, or tested and approved, by, or at the instance of, the 
respondent, or any organization owned or controlled by it, unless and 
until the product concerning which such representation is made has, 
in fact, been adequately and thoroughly tested in such a manner as 
reasonably to assure, at the time such product is sold to the consuming 
public, the quality, nature and properties of such product in relation 
to the intended usage thereof and the fulfillment of the material claims 
made in connection with the use of such insignia or representation. 

4, Authorizing, using, or allowing the use of seals, emblems, shields, 
or other insignia which represent, directly or by implication, that an 
inquiry or investigation has been made by, or at the instance of, the re- 
spondent, or any organization owned or controlled by it, of a service 
or other commercial offering, (not including any product) in connec- 
tion with which such seal, emblem, shield or other insignia is used, 
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‘unless and until the respondent has in fact made a sufficiently adequate 
and thorough investigation or inquiry as to assure the fulfillment of 
the claims made for such service or commercial offering in connection 
with the use of such insignia or representation. 

5. Representing, directly or by implication, that any product, serv- 
ice, or other commercial offering advertised in its magazines, peri- 
-odicals, or other publications, or for which respondent has authorized 
the use of any seal, emblem, shield, or other insignia, is guaranteed 
by respondent, unless such guaranty is without limitation, or if 
limited, unless all limitations upon such guaranty are clearly, con- 
‘spicuously, and explicitly stated in immediate conjunction with all 
‘such representations of guaranty. 

6. Authorizing, or allowing others to represent, directly or by im- 
plication, that any product, service, or other commercial offering ad- 
vertised in its magazines, periodicals, or other publications, or for 
which respondent has authorized the use of any seal, emblem, shield, 
or other insignia, is guaranteed by respondent, unless such guaranty 
is without limitation, or if limited, unless all limitations upon such 
guaranty are clearly, conspicuously, and explicitly stated in imme- 
diate conjunction with all such representations of guaranty. 

The provisions of this order are not to be construed so as to pro- 
hibit the use of the word “recommended” on any seal, emblem, shield, 
- or other insignia when the product with respect to which such seal, 
emblem, shield, or other insignia is used has in fact been adequately 
and thoroughly tested by the respondent in such a manner as reason- 
ably to assure the quality, nature, and properties of such product in 
relation to the intended usage thereof and the fulfillment of the mate- 
- vial claims made in connection therewith, and when the form of 
‘such seal, emblem, shield, or other insignia is readily distinguishable 
by the consuming public from any seal, emblem, shield, or other 
insignia bearing any guaranty. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In tur MATTER OF 


CHARLES N. MILLER CO. 


MODIFIED CEASE AND DESIST ORDER 


Docket 2826. Order, May 14, 1941 


Modified order, pursuant to provisions of Section 5 (i) of Federal Trade Com- 
mission Act, in proceeding in question, in which (1) Commission on Novem- 
ber 14, 1936, 23 F. T. C. 886, issued its modified order prohibiting sale of 
candy by lottery schemes or devices; and (2) Circuit Court of Appeals for 
the First Circuit, on June 10, 1938, in Federal Trade Commission v. Charles 
N. Miller Co., 97 F. (2d) 563, 27 IF. T. C. 1678, rendered its opinion modifying 
aforesaid modified order of the Commission in certain particulars and affirm- 
ing said modified order in other particulars— 

Requiring respondent, its officers, etc., in the offering for sale, sale and distribu- 
tion in interstate commerce of candy and candy products, to cease and 
desist from (1) selling, etc., to jobbers, etc., for resale to retailers, candy 
so packed and assembled that sales thereof to the general public are to be 
made, or are designed to be made, by means of a lottery, ete., (2) supply- 
ing, etc., wholesalers, etc., with packages or assortments of candy which are 
used, or are designed to be used, without alteration or rearrangement of 
the contents, to conduct a lottery, etc:, in sale or distribution of such con- 
tents, and (8) packing, ete, in the same package, etc., of candy for sale 
to the public at retail, pieces of candy of uniform size, etc., with centers 
of a different color, together with larger pieces of candy to be given as 
prizes to those procuring piece with center of qa particular color; as in order 
below in detail specified and set forth. 


Moprriep Orver To CEAsr AND Desist 


This proceeding coming on for further hearing before the Federal 
Trade Commission and it appearing that on August 4, 1936, the Com- 
mission made its findings as to the facts herein and concluded there- 
from that respondent had violated the provisions of Section 5 of the 
Federal Trade Commission Act and on November 14, 1936, issued and 
served its modified order to cease and desist; and it further appearing 
that on June 10, 1938, the United States Circuit Court of Appeals for 
the First Circuit rendered its opinion modifying the aforesaid modified 
order of the Commission in certain particulars and affirming said 
modified order in other particulars; 

Now, therefore, Pursuant to the provisions of subsection (4) of 
Section 5 of the Federal Trade Commission Act, the Commission issues 
this its modified order to cease and desist in conformity with the said 
Court opinion: 

It is ordered, 'That the respondent, Charles N. Miller Co., its officers, 
agents, representatives, and employees, in the offering for sale, sale, 
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and distribution in interstate commerce of candy and candy products, 
do cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed and 
assembled that sales of such candy to the general public are to be made 
or are designed to be made by means of a lottery, gaming device, or gift 
enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers packages or assortments of candy which are 
used or are designed to be used, without alteration or rearrangement 
of the contents of such packages or assortments, to conduct a lottery, 
gaming device, or gift enterprise in the sale or distribution of the candy 
or candy products contained in said assortment to the public. 

3. Packing or assembling in the same package or assortment, for 
sale to the public at retail, pieces of candy of uniform size and shape 
having centers of a different color, together with larger pieces of candy, 
which said larger pieces of candy are to be given as prizes to the 
purchaser procuring a piece of candy with a center of a particular 
color. 

It is further ordered, That the respondent, within 30 days after the 
service upon it of this order, shall file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with the order to cease and desist hereinabove set forth. 
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In tHe MArtTerR oF 


SIEGEL & ALENIKOFF ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


‘Docket 4427. Complaint, Dec. 20, 1940—Decision, May 14, 1941 


Where three partners engaged in the manufacture of women’s textile fabric 
coats and other garments so constructed as to have the appearance of 
the silky, tightly curled, and highly prized fur of Karakul lambs and in 
the interstate sale and distribution thereof, and four concerns which were 
their agents, with places of business in Cleveland, Boston, Detroit, and 
Chicago, respectively, serving as stock houses therefor— 

(a) Represented that said textile fabric garments were made from the peltries. 
of Persian lambs, young of the Karakul sheep, or from their wool, through 
use of words “Persian,” “Genuine Babelamm,” “Persian Fur Fabrics,” 
“Imported” and others of like import, accompanied by pictorial repre- 
sentations of sheep or lambs and a woman wearing a coat with the 
appearance of fur and other illustrations of said textile fabric garments. 
in advertisements in trade journals, window display cards and other ad- 
vertising matter, and through tags and labels which they attached to said 
garments, some of which bore pictorial designs of sheep or lambs and 
trade names “Galykurl” and “Babelamm” ; 

Facts being said garments were composed of wool and cotton or of wool, 
cotton and rayon, which chemically manufactured fiber, when spun or 
combined with wool, has the appearance and feel thereof, so that gar- | 
ments manufactured of fabrics so composed are practically indistinguish- 
able from wool; and 

(b) Failed to disclose or indicate in their labels, tags, and other advertising 
material the presence of rayon and cotton in their said product; 

With effect of confusing, misleading, and deceiving a substantial portion of 
the purchasing public into the belief that their said representations were 
true and of thereby inducing purchase by it of substantial quantities of 
their said products; and through furnishing said misleading Jabels and 
tags and other advertising material to customers of placing in the hands 
of retailers an instrumentality whereby they might deceive or mislead 
members of the purchasing public into the erroneous belief that said 
textile fabric garments were made from the peltries or wool of Karakul 
lambs: ’ 

Held, That such acts and practices under the circumstances set forth were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Joseph C. Fehr for the Commission. 
Mr. Leopold Bleich, of New York City, for respondents. 
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Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission having reason to believe that Joseph 
Henschel, Jacob Siegel, and Philip Alenikoff, individually and as 
copartners. trading as Siegel & Alenikoff; H. M. Thorman and A1- 
fred Schuster, individually and as copartners trading as H. M. 
Thorman; Joseph Bloomfield, an individual trading as Bloomfield 
Co.; Lou Littman, an individual trading as Lou Littman, and 
Sugar, Feinberg & Frankel, a corporation, hereinafter referred to as 
respondents, have violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

ParacrarH 1. Respondents, Joseph Henschel, Jacob Siegel and 
Philip Alenikoff, are individuals, trading as copartners under the trade 
name Siegel & Alenikoff, with their principal office and place of busi- 
ness located at 520 Eighth Avenue in the city of New York, in the 
State of New York. 

Respondents H. M. Thorman and Alfred Schuster, are individuals 
trading as copartners under the trade name H. M. Thorman, with their 
‘principal office and place of business located at 2101 Superior Avenue, 
in the city of Cleveland, in the State of Ohio. Among other things, 
respondents H. M. Thorman and Alfred Schuster are agents for the 
respondents, Joseph Henschel, Jacob Siegel, and Philip Alenikoff, and 
their place of business is also a stock house for said respondents. 

Respondent Joseph Bloomfield is an individual trading as Bloom- 
field Co., with his principal office and place of business located at 
75 Kneeland Street, in the city of Boston, in the State of Massachusetts. 
Among other things, respondent Joseph Bloomfield is an agent for the 
respondents, Joseph Henschel, Jacob Siegel, and Philip Alenikoff, and 
his place of business is also a stock house for said respondents. 

Respondent Lou Littman is an individual trading as Lou Littman 
with his principal office and place of business located at 153 East Grand 
River Avenue, in the city of Detroit, in the State of Michigan. Among 
other things, respondent Lou Littman is an agent for the respondents, 
Joseph Henschel, Jacob Siegel, and Philip Alenikoff, and his place of 
business is also a stock house for said respondents. 

Respondent, Sugar, Feinberg & Frankel, is a corporation organized 
and existing under and by virtue of the laws of the State of Illinois, 
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with its principal office and principal place of business located at 
318 West Adams Street, in the city of Chicago, in the State of Ilinois. 
Among other things, respondent Sugar, Feinberg & Frankel is an 
agent for the respondents, Joseph Henschel, Jacob Siegel, and Philip 
Alenikoff, and its place of business is also a stock house for said 
respondents. 

Par. 2. Respondents, Joseph Henschel, Jacob Siegel, and Philip 
Alenikoff, trading under the trade name Siegel and Alenikoff, are now 
and for more than 2 years last past have been engaged in the manu- 
facture of women’s textile fabric coats and other garments, some made 
of fabrics composed of wool and cotton, and some of rayon, wool and 
cotton, and in the sale and distribution of the same in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia to the other respondents named herein, to other 
retailers, and to members of the purchasing public. The individual 
respondents, H. M. Thorman, Alfred Schuster, Joseph Bloomfield, 
Lou Littman, and the corporate respondent Sugar, Feinberg & Frankel, 
are now and for more than 2 years last past have likewise been engaged 
in the business, among other things, of selling and distributing in 
commerce between and among the various States of the United States 
and in the District of Columbia, the women’s textile fabric coats and ° 
other garments manufactured for them and shipped to them by the 
aforesaid respondents Joseph Henschel, Jacob Siegel and Philip 
Alenikoff. 

In the course and conduct of their said businesses respondents cause 
said products, when sold, to be shipped from their respective places of 
business in the States of New York, Massachusetts, Michigan, and 
Illinois to purchasers located in various other States of the United 
States and in the District of Columbia. Respondents maintain, and 
at all times mentioned herein have maintained, a course of trade in 
such textile fabric garments in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. The words “Persian Lamb” and “Baby Lamb,” as applied 
to or when used in association with coats, cloaks or similar garments for 
women, indicate to the purchasing public, and are accepted as meaning 
or indicating, peltries of the young of the Karakul breed of sheep 
originally found in the Bokharan region of Russia. Peltries truth- 
fully designated as “Persian Lamb” are noted for their silky, tightly 
curled fur. Peltries truthfully designated as “Baby Lamb” ‘are noted 
for a lustrous water wave pattern. Both said peltries bring high 
prices in trade and commerce throughout the world, and there is a 
preference among discriminating women throughout the world for 
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coats, cloaks, capes, or other garments made of “Persian Lamb” or 
“Baby Lamb.” 

Par. 4. In the course and conduct of their businesses, as aforesaid, 
respondents, in connection with the offering for sale and sale of their 
textile fabric garments, refer to and designate their said textile fabric 
women’s coats and other garments through the use of the word 
“Persian” and by the trade names “Galykurl” and “Basritamm.” 
Respondents advertise their said textile fabric garments by means of 
trade journals having interstate circulation, by window display cards 
and other advertising matter which describe, designate and refer to 
said textile fabric garments as “Persian,” “Genuine BasrLamm” and 
“PERSIAN FUR FABRICS,” together with the word “Imported” and other 
words and phrases of like import and meaning, accompanied by pic- 
torial designs of sheep or lambs and of a woman wearing a coat having 
the appearance of fur. Among and typical of the statements and 
representations contained in said advertisements, disseminated and 
caused to be disseminated as aforesaid, are the following: 


PERSIAN FUR-FABRIO COATS! 


The coat here illustrated is but one of many we have patented for ‘Original 
Design” in the U. S. Patent Office. It typifies the styling charm of our entire 
line. And the PERSIAN FUR-FABRICS, both Imported and Domestic, are the most 
perfect replicas of the genuine furs they simulate that we have ever produced in 
our long career. 

We are the FIRST and ONLY manufacturers in America to make “NEVA-MOTH” 
available for FUR-FABRIC COATS. 

Only our Fur-Fabric Coats are tagged with this GUARANTEE BOND. For FIVE 
YEARS this GUARANTEE BOND is your protection against MOTH DAMAGE. 

Respondents also attach to said textile fabric garments certain tags 
and labels, some of which bear upon their face pictorial designs of 
sheep or lambs and the aforesaid trade names “Galykurl” and 
“BaBELAMM.” 

Par. 5. The aforesaid textile fabric garments as manufactured, sold 
and distributed by the respondents are constructed so as to have the 
appearance of the silky, tightly curled, and highly prized fur of the 
young of the Karakul breed of sheep and convey the impression and 
induce the belief, from their appearance to the eye, that they are in 
fact made from or are composed of the peltries of “Persian” lambs, the 
young of such Karakul sheep, or are made from the silky hair or wool 
of peltries coming from such lambs. Respondents further employ in 
connection with the advertising and sale of their said textile fabric 
garments, large pictorial representations of a woman wearing a coat 
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having the appearance of fur, which serve further to emphasize the 
resemblance of said textile fabric garments to fur. 

Par. 6. In said ways and by said means, as set forth in paragraphs 
4 and 5 hereof, the respondents represent by the use of the words “Per- 
sian,” “Genuine BapeLamo,” “Imported” and other words of like im- 
port and meaning, accompanied by pictorial designs of sheep or lambs 
and pictorial representations of a woman wearing a coat having the 
appearance of fur and other illustrations of said textile fabric gar- 
ments that said textile fabric garments so sold and distributed by 
them are made from the peltries of “Persian” lambs, the young of the 
Karakul breed of sheep, or are made from the wool taken from the 
young of the Karakul breed of sheep. 

Respondents, by the use of such labels and tags, as aforesaid, and 
other advertising matter published and disseminated as hereinabove 
described, have created and create the impression in the minds of pur- 
chasers and prospective purchasers of said textile fabric garments thus 
sold and distributed by respondents that said textile fabric garments 
are made in whole or in part from the peltries of the young of the 
Karakul breed of sheep or from the wool taken from the young of the 
Karakul breed of sheep, and that the materials of which they are made 
are imported from Persia. 

Par. 7. In truth and in fact, the textile fabric garments so labeled 
and advertised by the respondents, as aforesaid, are not made from the 
fur of Persian lambs or baby lambs or any other fur, nor are they made 
of a genuine fur fabric composed of the hair or wool of the peltries 
of the young of the Karakul breed of sheep, or the hair of any animal. 
Said textile fabric garments are, on the contrary, made of fabrics com- 
posed of wool and cotton, or of rayon, wool and cotton, having the 
appearance of silky, tightly curled fur, thus closely resembling “Per- 
sian Lamb” fur. Rayon is a chemically manufactured fiber or fabric 
and when spun and combined with wool has the appearance and feel of 
wool. Garments manufactured of a fabric so composed are, to the 
purchasing public, practically indistinguishable from wool. By rea- 
son of the quality and appearance created by the combination of rayon 
and wool, when manufactured to simulate wool, where the rayon con- 
tent is not designated or disclosed, the purchasing public is led to be- 
lieve that such product is composed of wool or fur. The labels, tags, 
and other advertising material employed by respondents as aforesaid, 
to describe, designate, or refer to their said products, do not disclose 
or indicate the presence of rayon and cotton in said textile fabric gar- 
ments. Said textile fabric garments, further, are not imported either 
from Persia or elsewhere, but are of domestic manufacture. 
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Par. 8. The use by respondents of the representations employed by 
them in the sale of their said products in commerce, as hereinabove de- 
scribed, has the capacity and tendency to, and does, confuse, mislead, 
and deceive a substantial portion of the purchasing public into the 
belief that said representations are true, and, because of such erro- 
neous and mistaken belief so engendered, has caused and induced, and 
causes and induces, the purchase by the purchasing public of substan- 
tial quantities of respondents’ said products. 

Par. 9. Respondents, further, by furnishing said deceptive and mis- 
leading labels and tags and other advertising material to customers 
and causing said labels and tags to be placed upon their said textile 
fabric garments for resale to members of the purchasing public, place 
and have placed in the hands of retail dealers a means and instru- 
mentality whereby they may deceive or mislead members of the pur- 
chasing public into the erroneous belief that said textile fabric gar- 
ments, made from rayon and cotton and from rayon, cotton, and wool, 
do, in fact, consist of cr are made from the peltries of the young of the 
Karakul breed of sheep or from the wool taken from the young of the 
Karakul breed of sheep. 

Par. 10. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Rervort, Finpincs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 20, 1940, issued and 
subsequently served its complaint in this proceeding upon respond- 
ents Joseph Henschel, Jacob Siegel, and Philip Alenikoff, individ- 
ually and as copartners trading as Siegel & Alenikoff, H. M. Thor- 
man and Alfred Schuster, individually and as copartners trading as 
H. M. Thorman, Joseph Bloomfield, an individual trading as Bloom- 
field Co., Lou Littman, an individual trading as Lou Littman, and 
Sugar, Feinberg & Frankel, a corporation, charging them with the 
use of unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint and the filing of respondents’ answer, the Commission, by 
order entered herein, granted respondents’ motion for permission to 
withdraw said answer and to substitute therefor an answer admitting 
all the material allegations of fact set forth in said complaint and 
waiving all intervening procedure and further hearing as to said 
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facts, which substitute answer was duly filed in the office of the Com- 
mission. Thereafter this proceeding regularly came on for final 
hearing before the Commission on the said complaint and substitute 
answer ; and the commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondents Joseph Henschel, Jacob Siegel, and 
Philip Alenikoff are individuals trading as copartners under the 
trade name of Siegel & Alenikoff, with their principal office and 
place of business located at 520 Eighth Avenue, in the city of New 
York, in the State of New York. 

Respondents H. M. Thorman and Alfred Schuster are individuals 
trading as copartners under the trade name H. M. Thorman, with 
their principal office and place of business located at 2101 Superior 
Avenue, in the city of Cleveland, in the State of Ohio. Among other 
things, respondents H. M. Thorman and Alfred Schuster are agents 
for the respondents Joseph Henschel, Jacob Siegel, and Philip Aleni- 
koff, and their place of business is also a stock house for said 
respondents. 

Respondent Joseph Bloomfield is an individual trading as Bloom- 
field Co., with his principal office and place of business located at 
75 Kneeland Street, in the city of Boston, in the State of Massa- 
chusetts. Among other things, respondent Joseph Bloomfield is an 
agent for respondents Joseph Henschel, Jacob Siegel, and Philip 
Alenikoff, and his place of business is also a stock house for said 
respondents. 

Respondent Lou Littman is an individual trading as Lou Littman, 
with his principal office and place of business located at 153 East 
Grand River Avenue, in the city of Detroit, in the State of Michi- 
gan. Among other things, respondent Lou Littman is an agent for 
respondents Joseph Henschel, Jacob Siegel, and Philip Alenikoff, 
and his place of business is also a stock house for said respondents. 

Respondent Sugar, Feinberg & Frankel is a corporation organized 
and existing under and by virtue of the laws of the State of Illinois, 
with its principal office and place of business located at 318 West 
Adams Street, in the city of Chicago, in the State of Illinois. Among 
other things, respondent Sugar, Feinberg & Frankel is an agent for 
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respondents Joseph Henschel, Jacob Siegel, and Philip Alenikoff, and 
its place of business is also a stock house for said respondents. 

Par. 2. Respondents Joseph Henschel, Jacob Siegel, and Philip 
Alenikoff, trading under the trade name Siegel & Alenikoff, are now 
and for more than 2 years last past have been, engaged in the 
manufacture of women’s textile fabric coats and other garments, 
some made of fabrics composed of wool and cotton and some made of 
fabrics composed of rayon, wool, and cotton; and in the sale and dis- 
tribution of same in commerce between and among the various States 
of the United States and in the District of Columbia to the other 
respondents named herein, to other retailers, and to members of the 
purchasing public. The individual respondents, H. M. Thorman, 
Alfred Schuster, Joseph Bloomfield, Lou Littman, and the corporate 
respondent Sugar, Feinberg & Frankel, are now, and for more than 2 
years last past have been, likewise engaged in the business, among 
other things, of selling and distributing in commerce between and 
among the various States of the United States and in the District 
of Columbia the Women’s textile fabric coats and other garments 
manufactured for them and shipped to them by the aforesaid re- 
spondents Joseph Henschel, Jacob Siegel, and Philip Alenikoff. 

In the course and conduct of their said businesses respondents 
cause said products, when sold, to be shipped from their respective 
places of business in the States of New York, Massachusetts, Mich- 
igan, Ohio, and Illinois to purchasers located in various other States 
of the United States and in the District of Columbia. Respondents 
maintain, and at all times mentioned herein have maintained, a 
course of trade and commerce in such textile fabric garments among 
and between the various States of the United States and in the 
District of Columbia. 

Par, 3. The words “Persian Lamb” and “Baby Lamb,” as applied 
to or when used in association with coats, cloaks, or similar gar- 
ments for women, indicate to the purchasing public and are accepted 
as meaning or indicating peltries of the young of the Karakul 
breed of sheep originally found in the Bokharan region of Russia. 
Peltries truthfully designated as Persian Lamb are noted for their 
silky, tightly curled fur. Peltries truthfully designated as Baby 
Lamb are noted for a lustrous water wave pattern. Both said pel- 
tries bring high prices in trade and commerce throughout the world, 
and there is a preference among discriminating women throughout 
the world for coats, cloaks, capes, or other garments made of Persian 
Lamb or Baby Lamb. 
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Par. 4. In the course and conduct of their businesses, as aforesaid, 
respondents, in connection with the offering for sale and sale of 
their textile fabric garments refer to and designate their said textile 
fabric women’s coats and other garments through the use of the word 
“Persian” and by the trade names “Galykurl” and Babelamm.” Re- 
spondents advertise their said textile fabric garments by means of 
trade journals having interstate circulation, by window display cards 
and other advertising matter which describes, designates, and refers 
to said textile fabric garments as “Persian,” “Genuine Babelamm,” 
and “Persian Fur Fabrics,” together with the word “Imported” and 
other words and phrases of like import and meaning, accompanied 
by pictorial designs of sheep or lambs and of a woman wearing a 
coat having the appearance of fur. Among and typical of the 
statements and representations contained in said advertisements, dis- 
seminated and caused to be disseminated as aforesaid, are the follow- 
ing: 


PERSIAN FUR-FABRIC COATS! 


The coat here illustrated is but one of many we have patented for “Original 
Design” in the U. S. Patent Office. It typifies the styling charm of our entire 
line. And the PERSIAN FUR-FABRICS, both Imported and Domestic, are the most 
perfect replicas of the genuine furs they simulate that we have ever produced 
in our long career. 

We are the FirsT and ONLY manufacturers in America to make “NEVA-MOTH” 
available for FUR-FABRIC COATS. 

Only ovr Fur-Fabric Coats are tagged with this GUARANTEE BOND. 

For FIVE YEARS thiS GUARANTEE BOND is your protection against MOTH DAMAGE. 


Respondents also attach to said textile fabric garments certain tags 
and labels, some of which bear upon their face pictorial designs 
of sheep or lambs and the aforesaid trade names “Galykurl” and 
“Babelamm.” 

Par. 5. The aforesaid textile fabric garments as manufactured, 
sold, and distributed by the respondents are constructed so as to 
have the appearance of the silky, tightly curled, and highly prized 
fur of the young of the Karakul breed of sheep and convey the im- 
pression and induce the belief, from their appearance to the eye, 
that they are in fact made from or are composed of the peltries of 
“Persian” lambs, the young of such Karakul sheep, or are made from 
the silky hair or wool of peltries coming from such lambs. Re- 
spondents further employ in connection with the advertising and sale 
of their said textile fabric garments, large pictorial representations 
of a woman wearing a coat having the appearance of fur, which 
serve further to emphasize the resemblance of said textile fabric 
garments to fur. 
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Par. 6. In said ways and by said means, as set forth in paragraphs 
4 and 5 hereof, the respondents represent by the use of the words 
“Persian,” “Genuine Babelamm,” “Imported,” and other words of 
hke import and meaning, accompanied by pictorial designs of sheep 
or lambs and pictorial representations of a woman wearing a coat 
having the appearance of fur and other illustrations of said textile 
fabric garments, that said textile fabric garments so sold and dis- 
tributed by them are made from the peltries of Persian lambs, the 
young of the Karakul breed of sheep, or are made from the wool 
taken from the young of the Karakul breed of sheep. 

Respondents, by the use of such labels and tags, as aforesaid, and 
other advertising matter published and disseminated as hereinabove 
described, have created, and create, the impression in the minds of 
purchasers and prospective purchasers of said textile fabric garments 
thus sold and distributed by respondents that said textile fabric gar- 
ments are made in whole or in part from the peltries of the young 
of the Karakul breed of sheep or from the wool taken from the 
young of the Karakul breed of sheep, and that the materials of 
which they are made are imported from Persia. 

Par. 7. The textile fabric garments so labeled and advertised by 
the respondents, as aforesaid, are not made from the fur of Persian 
lambs or baby lambs or any other fur, nor are they made of a 
genuine fur fabric composed of the hair or wool of the peltries of the 
young of the Karakul breed of sheep, or wholly of the hair of any 
animal. Said textile fabric garments are, on the contrary, made of 
fabrics composed of wool and cotton, or of rayon, wool, and cotton, 
having the appearance of silky, tightly curled fur, thus closely re- 
sembling Persian Lamb fur. Rayon is a chemically manufactured 
fiber or fabric and when spun and combined with wool has the ap- 
pearance and feel of wool. Garments manufactured of a fabric so 
composed are, to the purchasing public, practically indistinguishable 
from wool. By reason of the quality and appearance created by the 
combination of rayon and wool, when manufactured to simulate wool, 
where the rayon content is not designated or disclosed, the purchasing 
public is led to believe that such product is composed of wool or fur, 
The labels, tags, and other advertising material employed by re- 
spondents, as aforesaid, to describe, designate, or refer to their said 
products, do not disclose or indicate the presence of rayon and cotton 
in said textile fabric garments. Said textile fabric garments further, 
are not imported either from Persia or elsewhere, but are of do- 
mestic manufacture. 
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Par. 8. The use by respondents of the representations employed by 
them in the sale of their said products in commerce, as hereinabove de- 
scribed, has the capacity and tendency to, and does, confuse, mislead, 
and deceive a substantial portion of the purchasing public into the 
belief that said representations are true, and, because of such erroneous 
and mistaken belief so engendered, has caused and induced, and causes 
and induces, the purchase by the purchasing public of substantial 
quantities of respondents’ said products. 

Par. 9. Respondents, further, by furnishing said deceptive and 
misleading labels and tags and other advertising material to customers, 
and causing said labels and tags to be placed upon their said textile 
fabric garments for resale to members of the purchasing public, place 
and have placed in the hands of retail dealers a means and instru- 
mentality whereby they may deceive or mislead members of the pur- 
chasing public into the erroneous belief that said textile fabric gar- 
ments, made from rayon and cotton, and from rayon, cotton, and 
wool, do in fact consist of, are are made from, the peltries of the young 
of the Karakul breed of sheep, or from the wool taken from the 
young of the Karakul breed of sheep. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondents, in which answer respondents admit all the material al- 
legations of fact set forth in said complaint, and state that they waive 
all intervening procedure and further hearing as to the said facts, 
and the Commission having made its findings as to the facts and 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

lt is ordered, That respondents Joseph Henschel, Jacob Siegel, and 
Philip Alenikoff, individually and as copartners trading as Siegel & 
Alenikoff, H. M. Thorman and Alfred Schuster, individually and as 
copartners trading as H. M. Thorman, Joseph Bloomfield, an indi- 
vidual trading as Bloomfield Co., Lou Littman, an individual trad- 
ing as Lou Littman, and Sugar, Feinberg & Frankel, a corporation, 


SIEGEL & ALENIKOFF ET AL. 1477 
1466 Order 


and its officers, and all of the various respondents’ representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribution 
of textile fabrics, women’s coats, and other garments, in commerce 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Using the terms “Persian,” “Babelamm,” or any other term 
or terms of similar import or meaning, to designate, describe, or 
refer to any textile fabric which simulates or resembles in appear- 
ance, pattern, or design the peltries of Persian lambs, the young of 
the Karakul breed of sheep. 

2. Using the term “fur” in connection or conjunction with the 
term “Persian,” or any other term or terms of similar import or 
meaning, to designate, describe, or refer to any textile fabric which 
simulates or resembles the peltries of Persian lambs, the young of 
the Karakul breed of sheep. 

3. Representing or implying in any manner whatever that any 
textile fabric is made of the peltries of Persian lambs, the young of 
the Karakul breed of sheep, or that any textile fabric not made of the 
wool of said lambs is made of such wool. 

4. Using any pictorial design of a sheep or lamb, or any other 
wool-bearing animal, in connection with any description of or refer- 
ence to any textile fabric not made from the wool of the animal so 
depicted. 

5. Representing or implying in any manner whatever that fabrics 
or garments of-domestic manufacture are imported from any foreign 
country. 

6. Advertising, offering for sale, or selling textile fabrics, gar- 
ments, or other products composed in whole or in part of rayon with- 
out clearly disclosing by the use of the word “rayon” the fact that 
such fabrics or products are composed of rayon, and when such 
fabrics or products are composed in part of rayon and in part of other 
fabrics or materials, all such other fabrics or materials shall be truth- 
fully designated in immediate connection or conjunction with the 
word “rayon” in letters of at least equal size and conspicuousness. 

7. Supplying to others, with or in connection with any textile fab- 
ric hereinabove referred to, any labels, tags, or advertising materials 
containing any of the representations prohibited herein. 

It is further ordered, That the respondents shall, within 60 days 
after the service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THe Marrter oF 


PETALSKIN TOILETRIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4128. Complaint, May 7, 1940—Decision, May 15, 1941 


Where a corporation engaged in interstate sale and distribution of its ‘Petal- 
skin” line of cosmetics; by means of advertisements disseminated in various 
ways— 

(a) Represented that its “Petalskin Face Cream” penetrated deeply into the 
pores and cleaned them out to an unusual degree, that it contained vita- 
min F, application whereof furnished nourishment to the skin and supple- 
mented and restored the skin’s supply of essential oils which, designated 
as vitamin F, diminished with age; 

Facts being that such cream does not function as aforesaid or accomplish any 
such results, the skin not being capable of nourishment through external 
application, but only through systemic circulation, and while there are 
certain fatty acids sometimes erroneously referred to as vitamin F, no 
deficiency thereof occurs with aging and such a deficiency, if existent, could 
not be overcome by any external application of such acids; and 

(6) Represented that its “Face Tonic” would not dry the skin and would close 
and refine the pores and that its “Cream Pastelle’ worked its way into the 
pores and refined them ; 

Facts being said “Face Tonic” would not close and refine but would stretch 
the pores, and said “Cream Pastelle’” would not have any effect on enlarged 
pores other than possible removal of superficial accumulation of dirt, so 
possibly helping nature to refine the pore openings ; and 

(c) Represented that its “Face Powder” does not clog the pores, nor interfere 
with skin’s function of breathing and that its hand cream counteracts 
aging and penetrates the skin ; 

Facts being the skin does not breathe and said face powder does not have 
any of the effects claimed therefor ; 

With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the mistaken and erroneous belief that such state- 
ments and representations were true, and with effect of causing it, because 
of such belief, to purchase said preparations : 

Held, That such acts and practices, under the circumstances set forth herein, 
were all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. John W. Addison, trial examiner. 
Mr. 8S. Brogdyne Teu, IT, for the Commission. 
Mr. Leonard E. Lisner, of New York City, for respondent. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Petalskin Toiletries, 
Inc., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapu 1. Respondent, Petalskin Toiletries, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its principal office and place 
of business located at 67 West 44th Street in the city of New York 
in the State of New York. 

Par. 2. Respondent, Petalskin Toiletries, Inc., is now, and for more 
than 1 year last past has been, engaged in the sale and distribution 
in commerce between and among the various States of the United 
States of certain toilet preparations designated and described, re- 
spectively, as “Petalskin Face Cream,” “Petalskin Face Tonic,” “Pet- 
alskin Cream Pastelle,” “Petalskin Face Powder,” and “Petalskin 
Hand Cream.” Respondent, in the course and conduct of its said 
business during the time aforesaid, caused and does now cause its said 
preparations, when sold by it, to be transported from its said place 
of business in the State of New York to the purchasers thereof at 
their respective points of location in various States of the United 
States other than the State of New York. 

Par. 3. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements con- 
cerning its said products, by United States mails, and also in circu- 
lars and other printed or written matter, all of which are distributed 
in commerce among and between the various States of the United 
States, and by other means in commerce, as commerce is defined in 
the Federal Trade Commission Act, for the purpose of inducing, 
and which are likely to induce, directly or indirectly, the purchase of 
its said products; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination 
of, false advertisements concerning the said products, by various 
means, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of its said products in commerce, 
as commerce is defined in the Federal Trade Commission Act. Among 
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and typical of the false statements and representations contained in 


said false advertisements, disseminated and caused to be disseminated 
as aforesaid, are the following: 


Petalskin * * * Face Cream 


Rich in Vitamin F, this emulsified, deep pore cleanser and tissue cream has 
unusual penetrating as well as nourishing qualities * * * 

Now, science serves beauty in a truly marvelously new way. It has discoy- 
ered that the skin’s normal supply of the oil essential * * * VITAMIN F 
* * * which diminishes as we grow older * * * and is vitally necessary 
for a young, glowing skin * * * can be supplemented by external applica- 
tion! Petalskin Face Cream, rich in Vitamin F, is a scientific cream, com- 
pounded to restore to the skin some of this precious vitamin. 


Petalskin * * * Face Tonic 


* * * does not dry even the most delicate skin. It will close and refine 
the pores * * * 


Petalskin * * * Cream Pastelle 
“ts es Ttarennesisthe, Pores ata) a 
Petalskin * * * Face Powder 


Let your face breathe fresh air! So minute are the particles Petalskin Face 
Powder is made of * * * does not clog the pores. Those that remain 
* * * are so fine they do not interfere with the normal breathing of the 
skin ! 

Petalskin Hand Cream 


* *.* counteracts aging * * * is penetrating * * *. 


Par. 4. Through the use of the advertising statements hereinabove 
set forth, which pertain to the qualities, properties, and effects of 
its said preparations, as well as matters connected with their appli- 
cation and use, respondent has represented and does now represent 
(1) as to its product Petalskin Face Cream—that said product pene- 
trates deeply into the pores of the skin and cleans out the pores to 
an unusual degree; that its application furnishes nourishment to the 
skin; that it contains vitamin F; that the skin’s supply of the essen- 
tial oils, designated as vitamin F’, diminishes with age and that such 
supply is supplemented and restored to the skin by the external 
application of said cream; (2) as to its product Petalskin Face 
Tonic—that said product will not dry the skin and that it will close 
and refine the pores; (3) as to its product Petalskin Cream Pastelle— 
that said product works its way into the pores of the skin and refines 
the same; (4) as to its product Petalskin Face Powder—that said 
product does not clog the pores of the skin; that the skin breathes 
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and that said powder does not interfere with such function; (5) as to 
its product Petalskin Hand Cream—that said product counteracts 
aging and will penetrate the skin. 

Par. 5. In truth and in fact respondent’s preparation Petalskin 
Face Cream does not penetrate deeply into the pores of the skin or 
to an unusual degree and does not cleanse out the pores any deeper 
than the external openings thereof. This preparation does not fur- 
nish nourishment to the skin since the skin cannot be nourished by 
external application but only through systemic circulation. There 
is no recognized vitamin now designated as vitamin F. There are 
certain unsaturated fatty acids that have been sometimes erroneously 
referred to as vitamin F but there is no deficiency of these factors in 
persons as they grow older. If the human body should be deficient 
in these factors, such deficiency could not be overcome by any external . 
application of such fatty acids. The use of respondent’s prepara- 
tions Petalskin Face Tonic and Petalskin Cream Pastelle will not 
refine the pores of the skin or correct or remove the cause of enlarged 
pores, or close the pores of the skin, or have any effect thereon except 
that their use may remove superficial accumulation of dirt from the 
pore openings and may help nature to refine the pores. Respondent’s 
Petalskin Face Powder does not have the property of not clogging 
the openings of the pores of the skin nor does it have the effect of 
not interfering with the breathing of the skin since the skin does not 
breathe. Respondent’s preparation Petalskin Hand Cream does not 
penetrate the skin as that term is usually understood nor does it 
counteract aging of the skin since aging is a natural physiological 
process that is not affected by external applications. 

Par. 6. The aforesaid acts and practices used by respondent in con- 
nection with the offering for sale and sale of its said preparations 
have had, and now have, the tendency and capacity to mislead pur- 
chasers and prospective purchasers thereof into the erroneous and 
mistaken belief that such representations are true and to induce 
them to purchase said preparations on account thereof. 

Par. 7. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINprinGs as TO THE Facts, AND OrnER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 7, 1940, issued and subse- . 
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quently served its complaint in this proceeding upon the respondent 
Petalskin Toiletries, Inc., a corporation, charging it with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
(no answer having been filed by the respondent), testimony and other 
evidence in support of the allegations of the complaint, including a 
stipulation of the facts upon the record, were introduced before 
John W. Addison, a trial examiner of the Commission theretofore 
duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission on said complaint, testimony, and other evidence, report of 
the trial examiner upon the evidence, and brief in support of the 
complaint (no brief having been filed by the respondent or oral 
argument requested), and the Commission having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent, Petalskin Toiletries, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its principal office and place 
of business located at 67 West 44th Street in the City of New York, 
State of New York. On April 26, 1939 said corporation was ad- 
judged a bankrupt by voluntary petition, and on January 18, 1940, 
was discharged from bankruptcy. 

Par. 2. Respondent, Petalskin Toiletries, Inc., was for more than 
1 year prior to April 26, 1939, engaged in the sale and distribution 
ill commerce among and between the various States of the United 
States of certain toilet preparations designated and described, re- 
spectively, as “Petalskin Face Cream,” “Petalskin Face Tonic,” 
“Petalskin Cream Pastelle,” “Petalskin Face Powder,” and “Petal- 
skin Hand Cream.” Respondent caused said preparations, when sold 
by it, to be transported from its place of business in the State of 
New York to purchasers therefrom located in various other States of 
the United States. 

Par. 3. In the course and conduct of its aforesaid business the 
respondent has disseminated, and has caused the dissemination of, 
false advertisements concerning its said products by United States 
mails and also in circulars and other printed or written matter which 
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were distributed in commerce among and between the various States 
of the United States, and by other means in commerce as “commerce” 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing and which were likely to induce, directly or indirectly, the 
purchase of its said products. Respondent has also disseminated and 
has caused the dissemination of false advertisements concerning its 
said products by various means, for the purpose of inducing, and 
which were likely to induce, directly or indirectly, the purchase of 
its products in commerce as “commerce” is defined in the Federal 
Trade Commission Act. Among and typical of the false statements 
and representations contained in said false advertisements dissem1- 
nated and caused to be disseminated as aforesaid are the following: 


Petalskin * * * Face Cream 


Rich in Vitamin F, this emulsified, deep pore cleanser and tissue cream has 
wnusual penetrating as well as nourishing qualities * * * 

Now, science serves beauty in a truly marvelously new way. It has discovered 
that the skin’s normal supply of the oil essential * * * VITAMINF * * * 
which diminishes as we grow older * * * and is vitally necessary for a 
young, glowing skin * * * can be supplemented by external application! 
Petalskin Face Cream, rich in Vitamin F, is a scientific cream, compounded to 
restore to the skin some of this precious vitamin. 

\ Petalskin * * * Face tonic 

* * %* does not dry even the most delicate skin. It will close and refine 
the pores * * * 

Petalskin * * * Cream Pastelle * * * It refines the pores * * .* 
Petalskin * * * Face Powder 

Let your face breathe fresh air! So minute are the particles Petalskin Face 
Powder is made of * * * does not clog the pores. Those that remain 
* * * are so fine they do not interfere with the normal breathing of the 
skin ! 

Petalskin Hand Cream 
77 * jOounteracts aging) |* 1%) -* 
is penetrating * * * 


Par. 4. Through the use of the statements, representations, and 
advertisements hereinabove set forth, all of which pertain to the 
qualities, properties, and effects of its said preparations, respondent 
has represented (1) that its product Petalskin Face Cream penetrates 
deeply into the pores of the skin and cleans out the pores to an un- 
usual degree; that its application furnishes nourishment to the skin; 
that it contains vitamin F; and that said preparation, by external 
application thereof, supplements and restores the skin supply of 
essential oils designated as vitamin F, which diminish with age; 
(2) that its product Petalskin Face Tonic will not dry the skin and 
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will close and refine the pores; (8) that its product Petalskin Cream 
Pastelle works its way into the pores of the skin and refines such 
pores; (4) that its product Petalskin Face Powder does not clog the 
pores of the skin, that the skin breathes, and that said powder does 
not interfere with such function; and (5) that its product Petalskin 
Hand Cream counteracts aging and will penetrate the skin. 

Par. 5. Respondent’s preparation Petalskin Face Cream does not 
penetrate deeply into the pores of the skin or to an ununsual degree, 
and does not cleanse the pores any deeper than the external openings 
thereof. This preparation does not furnish nourishment to the skin 
since the skin cannot be nourished by external application but only 
through systemic circulation. There are certain unsaturated fatty 
acids that have been sometimes erroneously referred to as vitamin F, 
but there is no deficiency of these factors in persons as they grow 
older. If the human body should be deficient in these factors, such 
deficiency could not be overcome by any external application of such 
fatty acids. 

The use of respondent’s preparation Petalskin Face Tonic will not 
close or refine the pores of the skin. 

Respondent’s preparation Petalskin Cream Pastelle will not cor- 
rect or remove the cause of enlarged pores or close the pores of the 
skin or have any effect thereon, except that its use might remove 
superficial accumulation of dirt from the pore openings and may 
help nature to refine the pores. 

Respondent’s preparation Petalskin Face Powder does not have the 
property of not clogging the openings of the pores of the skin nor 
does it have the effect of not interfering with the so-called breathing 
of the skin, since the skin does not breathe. 

Respondent’s preparation Petalskin Hand Cream does not pene- 
trate the skin as that term is usually understood nor does it counter- 
act aging of the skin, since aging is a natural physiological process 
that is not affected by external applications. 

Par. 6, The use by the respondent of the foregoing false, deceptive, 
and misleading statements and represenations with respect to the 
properties and effectiveness of its cosmetic products, has the capacity 
and tendency to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such false 
statements and representations are true, and has caused a portion of 
the purchasing public, because of such erroneous and mistaken belief 
to purchase respondent’s cosmetic preparations. 
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The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, testimony and other 
evidence taken before John W. Addison, an examiner of the Com- 
mission theretofore duly designated by it, in support of the allegations 
of said complaint and report of the trial examiner thereon, brief in 
support of the complaint, and the Commission having made its findings 
as to the facts and its conclusion that respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Petalskin Toiletries, Inc., a cor- 
poration, its officers, representatives, agents, and employees, directly or 
through any corporate or other device in connection with the offering 
for sale, sale, and distribution of its cosmetic preparations designated 
“Petalskin Face Cream,” “Petalskin Face Tonic,” “Petalskin Cream 
Pastelle,” “Petalskin Face Powder,” and “Petalskin Hand Cream,” 
or any products of substantially similar compositions or possessing 
substantially similar properties, whether sold under the same names or 
under any other names, do forthwith cease and desist from directly or 
indirectly : 

1. Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails or by any means in commerce as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or through inference: 

(az) That respondent’s preparation Petalskin Face Cream penetrates 
deeply into the pores of the skin or that it cleanses the pores any 
deeper than the external openings thereof, or that the use of said 
preparation furnishes nourishment to the skin or supplies vitamin F 
or has any value in restoring the skin. 

(6) That respondent’s preparation Petalskin Face Tonic will close 
or refine the pores of the skin. 

(c) That respondent’s preparation Petalskin Cream Pastelle will 
refine or close the pores of the skin, correct or remove the cause of 
enlarged pores, or have any effect thereon in excess of removing the 
superficial accumulation of dirt from the pore openings. 
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(d) That respondent’s preparation Petalskin Face Powder will not 
clog the openings of the pores of the skin. 

(e) That its product Petalskin Hand Cream will penetrate the skin 
or counteract aging of the skin. 

2. Disseminating, or causing to be disseminated, any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce as “commerce” is 
defined in the Federal Trade Commission Act, of respondent’s cosmetic 
preparations “Petalskin Face Cream,” “Petalskin Face Tonic,” 
“Petalskin Cream Pastelle,” “Petalskin Face Powder,” and “Petalskin 
Hand Cream,” which advertisement contains any of the representations 
prohibited in paragraph 1 hereof and respective subdivisions thereof. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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REX MERCHANDISE CORPORATION OF AMERICA ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3142. Complaint, June 3, 1937—Decision, May 16, 1941 


Where four corporations and various individuals, moving spirits, officers, man- 
agers, or stockholders therein; cooperatively engaged in the competitive 
interstate sale and distribution to retailers of shaving creams and tooth 
pastes manufactured by one of said corporations, in the course of which 
they employed various trade names in common; 

Acting together and with full knowledge that the prices marked on tubes and 
eartons as below set forth were false and fictitious and did not truthfully 
represent those at which such products were regularly and customarily 
sold to the consuming public 

(a) Sold various shaving creams and dental pastes under such names, among 
others, as “D. D. S.,” “Sheray,”’ “Royal Blue,” “Dr. Sachs,” in tubes and 
eartons ranging from 25 cents to $1 per unit, facts being said prices were 
fictitious, and usual and customary prices obtained by retail sellers of such 
products were actually from 10 to 29 cents; and 

(bo) Sold shaving creams under trade designations “Pine Tree” and “Sportsman 
Brushless Shaying Cream,’ manufactured from substantially similar for- 
mulas, with resale retail price of 75 cents marked on individual cartons 
thereof; facts being products in question customarily and regularly sold 
by retailers to members of the purchasing public at from 10 to 29 cents 
each ; 

With effect of misleading and deceiving purchasing public into the erroneous 
belief that such fictitious prices were the regular and usual retail selling 
prices of such products, with result that it purchased a substantial volume 
of said products, and trade was unfairly diverted to them from their 
competitors who truthfully represent their products: 

Held, That such acts and practices were all to the injury and prejudice of the 
public, and competitors, and constituted unfair methods of competition 
in commerce. 


Before Mr. Edward EF’. Reardon, trial examiner. 

Mr. 8. Brogdyne Teu, II, for the Commission. 

Mr. Arthur A. J. Weglin, of New York City, in his own behalf, 
and for Rex Merchandise Corp. of America, Peter Meyer and Alex- 
ander Hirshbein. 

Mr. Nathaniel Katz, of New York City, for Sheray, Inc., William 
Sher, and Anna Sher, and Wilshire Sales Corp. 
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CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Rex Mer- 
chandise Corporation of America, and Peter Meyer and Wyette 
Meyer, individuals and officers of Rex Merchandise Corporation of 
America, Crown Laboratories, Inc., and Arthur A. J. Weglein, Alex- 
ander Hirshbein, and Francis Chorba, individuals and officers of 
Crown Laboratories, Inc., Sheray, Inc., and William Sher and Anna 
Sher, individuals and officers of Sheray, Inc., Wilshire Sales Corpo- 
ration and William Sher, individually and as an officer of Wilshire 
Sales Corporation, hereinafter referred to as respondents, have been 
and are now using unfair methods of competition in commerce, as 
“commerce” is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapPy 1. Respondent Rex Merchandise Corporation of Amer- 
ica is a New York Corporation having its principal office and place 
of business located at 48 East Twenty-first Street, city of New York, 
State of New York. 

Respondents Peter Meyer and Wyette Meyer are respectively presi- 
dent and secretary of Rex Merchandise Corporation. They have their 
principal place of business at the above-mentioned address of the Rex 
Merchandise Corporation of America. They both participate in the 
management and direction of the Rex Merchandise Corporation of 
America and its sales policies and general business operations. 

Crown Laboratories, Inc., is a New York corporation having its 
principal office and place of business at 48 East Twenty-first Street, city 
of New York, State of New York. 

Respondents Arthur A. J. Weglein, Alexander Hirshbein, and Fran- 
cis Chorba are respectively president, vice president, and secretary- 
treasurer of respondent Crown Laboratories, Inc. They have their 
principal place of business at the above-mentioned address of the 
Crown Laboratories, Inc. They all participate in the management and 
the direction of Crown Laboratories, Inc., and its sales policies and 
general operations. 

Respondent Sheray, Incorporated, is a New York corporation hav- 
ing its principal office and place of business located at 33 Union Square, 
city of New York, State of New York. 
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William Sher and Anna Sher are, respectively, treasurer and presi- 
dent of Sheray, Inc. They have their principal place of business at the 
above-mentioned address of Sheray, Inc. They both participate in the 
management and the direction of Sheray, Inc., and its sales policies and 
general business operations. 

Wilshire Sales Corporation is a New York corporation having its 
principal office and place of business at 33 Union Square, city of New 
York, State of New York. 

William Sher is president of the Wilshire Sales Corporation. He 
has his principal place of business at the above-mentioned address of 
the Wilshire Sales Corporation. He participates in the management 
and direction of the Wilshire Sales Corporation and its sales policies 
and general business operations. 

Par. 2. The corporate respondents have been for more than 1 year 
last past engaged in the sale and distribution of cosmetics, perfumes, 
and drug notions to retail dealers and peddlers purchasing for resale, 
and also to the public direct. In the course and conduct of their respec- 
tive businesses they offer said products for sale and sell the same in 
commerce between the State of New York and the several other States 
of the United States and in the District of Columbia. 

Par. 3. When said products are sold, corporate respondents and their 
officers transport or cause the same to be transported from their respec- 
tive places of business in the State of New York to purchasers thereof 
located in States of the United States other than the State of New York 
and in the District of Columbia. 

There has been for more than 1 year last past, and still is, a constant 
current of trade and commerce in said products so sold by respondents 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 4. Respondents are now, and for more than 1 year last past 
have been, engaged in substantial competition with other individuals, 
firms, partnerships, and corporations engaged in the manufacture, sale, 
and distribution, or in the sale and distribution, of like and similar 
products in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 5. Respondents, in soliciting the sale and in the selling of their 
commodities and for the purpose of creating a demand on the part of 
the consuming public for said commodities, have advertised their com- 
modities through the media of price lists and other printed matter 
published, issued, and circulated through the United States mails to 
their customers and prospective customers in the various States of the 
United States and in the District of Columbia. In the aforesaid ways 
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and by the aforesaid means respondents make and have made to the 
general public false and misleading statements with reference to the 
commodities offered for sale by them. 

Par. 6. Many articles and items of merchandise listed in said price 
lists and other printed matter are described as possessing retail values 
or prices greatly in excess of the actual selling price of respondents to 
the retailers or other purchasers and greatly in excess of the actual 
retail value or price thereof. A number of said items and articles of 
merchandise described in the aforesaid price lists and other printed 
matter have fictitious retail prices stamped or printed thereon or on 
the labels attached thereto or on the containers in which they are 
offered for sale and sold to the public. 

Par. 7. Representative of such fictitious price markings made by 
respondents regarding the selling price and value of the commodities 
thus offered for sale by them are the following: 

“Stage and Screen Wave Set, Price $1.00;” “Lucky Strike Toilet 
Soap, Price $1.00;” “Banner Baby Castile Soap, Price 50¢;” “Favorite 
Baby Castile Soap, Price 75¢;” “Favorite Lavender Bath Soap, Price 
75¢;” “Favorite Medicated Skin Soap, Price 75¢;” “Dr. Dade’s Medi- 
cated Skin Soap, Price 75¢;” “Superfine Shaving Soap, Price 10¢;” 
“Hay-po Hair Straightener, Price 25¢;” “Atlas Foot Soap, Price 35¢3;” 
“Quinoid’s Bay Rum, Price 75¢;” “Lady Lee Powder, Price $1.00;” 
“Milady Combination Powder Set, Price $1.00;” “Arnoldi Bouquet 
Talcum, Price 35¢;” “Economy First Aid Kit, Price 25¢;” “Her Maj- 
esty Perfume, Price $12.50;” “Dango, the Advanced Scalp Conditioner, 
Price $2.00;” “Camelskin Latex, Price $4.00;” “Phantom Eye Lash 
Grower, Price 50¢;” and “Parker’s Hair Dressing, Price 25¢.” 

Par. 8. In truth and in fact the Stage and Screen Wave set is sold 
to the retail trade for 414 cents per unit; Lucky Strike Toilet Soap 
is sold to the retail trade for 5 cents; Banner Baby Castile Soap is 
sold to the retail trade for 5 cents per unit; Favorite Baby Castile 
Soap is sold to the retail trade for 6 cents per unit; Favorite Lavender 
Bath Soap is sold to the retail trade for 6 cents per box; Favorite 
Medicated Skin Soap is sold to the retail trade for 6 cents per box; 
Dr. Dade’s Medicated Skin Soap is sold to the retail trade for 7 cents 
per box; Superfine Shaving Soap is sold to the retail trade for 2 cents 
per box; Hay-po Hair Straightener is sold to the retail trade for 10 
cents per can; Atlas Foot Soap is sold to the retail trade for 5 cents 
per cake; Quinoid’s Bay Rum is sold to the retail trade for 7 cents 
per unit; Lady Lee Powder is sold to the retail trade for 4 cents per 
box; Milady Combination Powder Set is sold to the retail trade for 
5 cents per unit; Arnoldi Bouquet Talcum is sold to the retail trade 
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for 7 cents per can; Economy First Aid Kit is sold to the retail trade 
for 5 cents per kit; Her Majesty Perfume is sold to the retail trade 
for 50 cents; Dango, the Advanced Scalp Conditioner is sold to the 
retail trade for 10 cents per unit; Camelskin Latex is sold to the 
retail trade for $1.00 per gross; Phantom Eye Lash Grower is sold 
to the retail trade for 5 cents per unit, and Parker’s Hair Dressing is 
sold to the retail trade for 5 cents per unit. 

Par. 9. The said price lists and other printed matter of respondents 
contain other instances where fictitious retail prices are imprinted 
upon the labels or containers thereof. 

Par. 10. Over a period of many years manufacturers in many trades 
have adopted and followed the custom of marking or stamping on the 
item or article of manufacture, or on the container thereof, the retail 
price at which the said manufacturers suggest that the retailer should 
sell the item or article to the ultimate consumer purchaser. 

Par. 11. The suggested retail price so stamped or marked is in- 
tended to represent the cost to the manufacturer of the article plus a 
reasonable profit for the manufacturer and the retailer and, conse- 
quently, to represent the approximate retail sale value of the item. 
The public generally understands this custom and has been led to and 
does place its confidence in the price-marking so stamped and the rep- 
resentations so made as to the quality of the product to the extent 
that it purchases a substantial volume of merchandise in reliance on 
this aforesaid custom. 

Par. 12. For many years a substantial part of the consuming public 
has had and has expressed a marked preference for dental creams, shav- 
ing creams, and toilet articles and other similar household notions 
which are composed of superior ingredients and which are produced 
by the manufacturers thereof with the intent and design of selling 
said products for prices in excess of the general and usual range of 
prices for similar products or for products made of inferior ingredi- 
ents. Said manufacturers, following the custom herein detailed, have 
marked or stamped the suggested retail price on said products as 
indicating the superior quality and character of the product and its 
higher value. 

Par. 18. Whenever a genuinely superior product so stamped or 
marked with the retail price thereon is offered for sale at a substantially 
reduced price, the general purchasing public is led to believe and does 
believe that in purchasing said product it is securing a bargain not 
ordinarily obtainable in the usual course of trade. The purchasing 
public has a preference for purchasing genuinely superior products 
sold at less than the customary retail prices thereof over ordinary 
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products sold for their regular price which is lower than the normal 
retail value of the superior products in the customary course of trade. 

Par. 14. The retail prices so stamped or printed as aforesaid upon 
respondents’ products are greatly in excess of the actual selling price 
of the said items or articles of merchandise by the retailer to the con- 
suming public and are in excess of their true and actual value. The 
retail prices so stamped or printed as aforesaid are false and fictitious 
and in no sense represent either the true value or the true selling price 
of the articles so price marked. 

Par. 15. Said price lists and other printed matter published and 
distributed by respondents also contain other instances of misleading 
descriptions and representations of their products. For example, cer- 
tain of their perfumes are labeled with the phrase “Perfumes of 
France.” 

Par. 16. For many years a substantial part of the consuming public 
has had, and still has, and has so expressed, a marked preference for 
perfumes and toiletries which are manufactured or compounded in 
foreign countries, and especially in France, and then imported into 
the United States. 

Par. 17. The aforementioned representations and descriptions ap- 
pearing on the aforesaid articles by labels with “Perfumes of France” 
printed thereon serve to lead purchasers and prospective purchasers 
into the erroneous and mistaken belief that the commodites so described 
and referred to are manufactured in France. 

Par. 18. In truth and in fact, the aforesaid articles are not manu- 
factured in France or in any other foreign country, but are domestic 
products made or compounded in the United States. 

Par. 19. The aforesaid price lists and other printed matter pub- 
lished and distributed by the respondents, as well as the labels and 
other printed representations appearing on the cartons or containers 
of respondents’ products contain other false and misleading represen- 
tations. For example, certain of their tooth pastes are labeled with 
the phrases “Dr. Sachs Dental Cream,” “Dr. Ross’ Dental Cream,” 
“Dr. Sachs Milk of Magnesia Tooth Paste,” and “D. D. S. Perborated 
Tooth Powder.” 

Par. 20. Over a period of many years the universally used profes- 
sional designations for a Doctor of Dental Surgery have been and 
now are the abbreviations “Dr.” and “D. D. 8.” When these abbrevi- 
ations of the universally used professional designations for a doctor 
of dental surgery are used on the labels appearing on respondents’ 
products and the cartons in which same are sold and offered for sale, 
these abbreviations serve as representations to purchasers and pros- 
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pective purchasers of respondents’ dental creams that a doctor of 
dental surgery derived the formula from which said dental creams 
were compounded, and further, that a doctor of dental surgery was 
and is engaged in the compounding and manufacturing of said dental 
creams. 

Par. 21. In truth and in fact the use of the abbreviations for the 
professional designation of doctor of dental surgery by the respond- 
ents is false and misleading. No doctor of dental surgery derived 
the formula from which the respondents’ dental creams were and. are 
compounded. The said respondents’ dental creams are not manufac- 
tured and compounded under the supervision and direction of a doc- 
tor of dental surgery. 

Par. 22. All of the respondents in soliciting the sale of and selling 
their commodities and for the purpose of creating a demand on the 
part of the consuming public for said commodities now and for more 
than one year last past have caused themselves to be represented 
through their letterheads and circulars, order blanks and general 
business stationery as manufacturers of toiletries, drug sundries, and 
notions, and importers of perfumes. 

Par. 23. In truth and in fact the above set out representations of 
the respondents are false and misleading. None of the respondents 
are importers of perfumes. None of the respondents are manufac- 
turers of toiletries, drug sundries, and other notions, except Crown 
Laboratories, Inc. 

Par. 24, The aforesaid false and misleading advertising and repre- 
sentations, together with the aforesaid false and fictitious price mark- 
ings, on the part of the respondents, serve as representations to a 
substantial part of the purchasing public that said respondents’ shav- 
ing creams and other toiletries are generally superior or imported 
products produced and sold by the manufacturer thereof, with the 
intent and purpose of selling the said products in the usual course of 
trade to the general consuming public at and for approximately the 
retail price stamped on said products or on their containers. 

Par. 25. There are among the competitors of the respondents 
manufacturers and distributors of like and similar products who 
truthfully advertise and represent the nature, merit, value, and origin 
of their respective products and their business status. There are also 
among the competitors of respondents manufacturers and distributors 
of like and similar products who refrain from advertising or repre- 
senting through their price lists and other printed matter and through 
fictitious price markings that the merchandise offered for sale by 
them has a nature, merit, value, or origin that it does not have. 
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Par. 26. The effect of the foregoing false and misleading repre- 
sentations and acts of the respondents in selling and offering for sale 
such items of merchandise as hereinbefore referred to, is to mislead 
a substantial part of the purchasing and consuming public in the 
several States of the United States and in the District of Columbia, 
by inducing them to mistakenly believe: 

1. That the various items of merchandise described in respondents’ 
price lists and other printed matter were and are of superior value, 
and were, and are, sold and distributed by respondents with the in- 
tent and purpose that said products should be sold at retail prices 
closely approximating the prices stamped thereon. 

2. That the said products, because of the price marks fixed or 
stamped thereon, are composed of superior ingredients and are prod- 
ucts which ordinarily retail in the usual course of trade for prices 
closely approximating the prices stamped on the merchandise. 

3. That all of the respondents are manufacturers of toiletries, drug 
sundries, and notions. 

4. That the perfumes described in paragraph 15 are manufactured 
in and imported from France, or some other foreign country. 

5. That a doctor of dental surgery derived the formula from which 
certain of the respondents’ tooth pastes and tooth powders were com- 
pounded, and, further, that a doctor of dental surgery supervises the 
manufacture of the same. 

Par. 27. The aforesaid false and misleading statements and repre- 
sentations on the part of the respondents have induced and still in- 
duce a substantial number of consumer purchasers of said commod- 
ities to buy the products offered for sale, sold, and distributed by 
respondents, on account of the aforesaid erroneous and mistaken be- 
liefs. As a result thereof trade has been diverted from those com- 
petitors of respondents engaged in similar businesses and as herein 
referred to in paragraph 25. As a consequence thereof, substantial 
injury has been and is being done by respondents to competitors in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 28. The respondents, for more than 1 year last past, have en- 
tered into, among and between themselves and have since carried 
out and are still carrying out, an agreement, combination, under- 
standing, and conspiracy, hereinafter more particularly described, 
by which agreement, combination, understanding, and conspiracy 
they have compounded, advertised, sold, and distributed in inter- 
state commerce as herein set out tooth paste, shaving creams, and other 
toiletries and notions marked and branded with fictitious prices. 
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Further, as a result of said agreement, combination, understanding, 
and conspiracy the said respondents have caused and still cause the 
said tooth paste, shaving creams, and other toiletries and notions to 
be advertised in a false and misleading manner. 

Par. 29. Pursuant to and for the purpose of carrying out said 
agreement, combination, understanding, and conspiracy entered into, 
the said respondents, their officers and directors, have done the fol- 
lowing things: 

Respondent Crown Laboratories, Inc., and its officers, compound, 
sell and distribute to Sheray, Inc., Wilshire Sales Corporation, and 
Rex Merchandise Corporation of America the following toiletries: 
Dr. Ross’ Dental Cream, Vogue Dental Cream, Chester Shaving 
Cream, Camel Shaving Cream, Palm and Olive Oil Shaving Cream, 
Dent Pure Milk of Magnesia Dental Cream, Gold Seal Dental Cream, 
Bay Rum Shaving Cream, D. D. S. Tooth Paste, Milky Way Dental 
Cream, Biltmore Tooth Paste, Clay Seal Dental Cream, Dr. Sachs 
Dental Cream, Crown Laboratories Dental Cream, Tallyho Shaving 
Cream, My Pal Shaving Cream, Sportsman Shaving Cream, and 
Royal Crown Dental Cream. 

Par. 30. All of the toiletries referred to in paragraph 29 above are 
marked and branded with fictitious price marks by the said respond- 
ent Crown Laboratories, Inc. The said respondent so marks and 
brands the said toiletries with the knowledge and understanding that 
when they are sold to the Rex Merchandise Corporation of America, 
Wilshire Sales Corporation, and Sheray, Inc., they will be offered for 
sale, sold, and distributed by the said respondents Rex Merchandise 
Corporation of America, Wilshire Sales Corporation, and Sheray, 
Inc., in interstate commerce, as herein set out. 

Par. 31. Respondents Rex Merchandise Corporation of America, 
Wilshire Sales Corporation, and Sheray, Inc., purchased from said 
Crown Laboratories, Inc., the aforesaid toiletries with the knowledge 
that they were fictitiously price marked and falsely branded and 
labeled. It was understood between the Crown Laboratories, Inc., 
and Rex Merchandise Corporation of America, Wilshire Sales Cor- 
poration, and Sheray, Inc., that said toiletries would be, and were, 
sold in interstate commerce. 

Par. 82. The Wilshire Sales Corporation owns the following trade 
names: “D. D. S. Dental Cream,” “Sheray Dental Cream,” “Royal 
Crown Dental Cream,” “Dr. Sachs Dental Cream,” “Royal Blue 
Dental Cream,” “Dent Pure Dental Cream,” “His Majesty’s Dental 
Cream,” “Sportsman Dental Cream,” “My Pal Dental Cream,” and 
“Clay Seal Dental Cream.” ‘The said respondent Wilshire Sales Cor- 
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poration licenses the respondent Crown Laboratories, Inc., to manu- 
facture the aforesaid toiletries with the knowledge and understanding 
that the cartons and containers of these toiletries were, would be, and 
are marked with fictitious prices and were, would be, and are falsely 
labeled, and with the further knowledge that said products referred 
to would bear said fictitious price markings when sold by respondents 
Rex Merchandise Corporation of America, Wilshire Sales Corpora- 
tion, and Sheray, Incorporated, in commerce, as herein set out. 

Par. 33. The aforementioned methods, acts, and practices of re- 
spondents are all to the prejudice of the public and of respondents’ 
competitors as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Finprn¢és As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 3, A. D., 1937, issued its 
complaint in this proceeding against respondents Rex Merchandise 
Corporation of America, Peter Meyer, and Wyette Meyer, individu- 
ally and as officers of Rex Merchandise Corporation of America; 
Crown Laboratories, Inc., and trading under various names, and 
Arthur A. J. Weglein, Alexander Hirshbein and Francis Chorba, 
individually and as officers of Crown Laboratories, Inc.; Sheray, Inc., 
and William Sher and Anna Sher, individually and as officers of 
Sheray, Inc.; Wilshire Sales Corporation and William Sher, indi- 
vidually and as an officer of Wilshire Sales Corporation, and there- 
after caused said complaint to be served upon all of said respondents 
except Wyette Meyer, charging them with using unfair methods of 
competition in commerce in violation of the provisions of said act. 

After the issuance of said complaint and the filing of a joint answer 
by respondents Sheray, Inc., Wilshire Sales Corporation, William 
Scher and Anna Scher (named in the complaint as Sher), testimony 
and other evidence in support of the allegations of the complaint 
were introduced by S. B. Teu, II, attorney for the Commission, and 
in opposition to the allegations of the complaint by Nathaniel Katz, 
attorney for respondents Sheray, Inc., Wilshire Sales Corporation, 
William Scher and Anna Scher, before Edward E. Reardon, a trial 
examiner of the Commission theretofore duly designated by it, and 
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said testimony and other evidence were duly recorded and filed in the 
office of the Commission. 

Thereafter the proceeding sdpity came on for final hearing 
before the Commission on the said complaint, the answers thereto, 
testimony and other evidence, the report of the trial examiner thereon 
and brief in support of the complaint; and the Commission, having 
duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondents Rex Merchandise Corporation of Amer- 
ica and Crown Laboratories, Inc., are corporations, having been incor- 
porated under the laws of the State of New York in, or before, A. D., 
1934, and having their places of business in the same premises, at 48 
East Twenty-first Street, in the city and State of New York. 

Respondents Sheray, Inc., and Wilshire Sales Corporation are cor- 
porations, having been incorporated under the laws of the State of 
New York in A. D. 1932 and A. D. 1935, respectively, and having 
their places of business in the city and State of New York. 

Respondent Peter Meyer is president and treasurer of respondent 
Rex Merchandise Corporation of America, and also manager of its 
business. 

Respondent Alexander Hirschbein (named in complaint as Hirsh- 
bein) is vice president of respondent Crown Laboratories, Inc., was 
the originator and moving spirit in the organization of said corpora- 
tion and is in charge of its business. 

Respondent Frances Chorba (named in complaint as Francis) is 
the sister of respondent Alexander Hirschbein, owns most of the 
stock of respondent Crown Laboratories, Inc., and was formerly 
president of said corporation, being succeeded in said office by re- 
spondent Arthur A. J. Weglein, the latter, in turn supervising and 
directing the affairs of the corporation for the purpose of protecting 
Frances Chorba’s interests therein. 

Respondent William Scher (named in complaint as Sher) is the 
president and manager of respondent Wilshire Sales Corporation, and 
also treasurer and manager of the business of Sheray, Inc., of which 
respondent Anna Scher (named in complaint as Sher) is the presi- 
dent. Respondents Anna Scher and William Scher are the owners 
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of the capital stock of Sheray, Inc., and of Wilshire Sales Corpora- 
tion. 

Par. 2. Respondents Rex Merchandise Corporation of America, 
Crown Laboratories, Inc., Sheray, Inc., and Wilshire Sales Corpora- 
tion, are and have been engaged, in cooperation with each other, in 
the business of selling shaving creams, tooth pastes and other toilet 
articles, in commerce, to retail dealers located in States other than the 
State of New York, and have caused their said products, when so sold 
by them, to be transported from New York to the purchasers thereof 
located in such other States. 

Par. 3. In the course and conduct of their said business, respondents 
have been and are in substantial competition with other corporations, 
individuals, and firms engaged in the sale in commerce between and 
among the several States of the United States and in the District of 
Columbia, of shaving creams, tooth pastes and other toilet articles. 

Par. 4. In connection with the operation of their business involving 
the sale of various shaving creams, dental pastes and toilet articles as 
aforesaid, respondents have employed and have permitted, and do 
employ and do permit, each other to use and employ various trade 
names owned by them. Respondent Sheray, Inc., owns and employs, 
among others, such trade names as D. D. S., Royal Blue, Dr. Sachs, 
Sheray, Paramount, Scientific, Royal Crown, Tally Ho, Her Majesty 
and His Majesty. Respondent Crown Laboratories, Inc., has the 
right to use and employ and has used and employed, among the afore- 
said trade names, the trade names Royal Crown Dental Cream, Dr. 
Sachs Dental Cream and Sheray Dental Cream, and in addition, the 
further trade names of Pine Tree Dental Cream, Dr. Ross’ Dental 
Cream, and Sportsman’s Shaving Cream. Respondent Rex Mer- 
chandise Corporation of America is a selling organization and sells 
various products, including shaving and dental creams supplied to it 
by Crown Laboratories, Inc., under the trade names referred to above. 

Crown Laboratories, Inc., under an agreement entered into between 
it and Sheray, Inc., manufactures on a royalty basis, among others, the 
shaving creams and tooth pastes sold under the trade names D. D. S.. 
Sheray, Royal Blue, Dr. Sachs, Tally Ho, Scientific, Paramount, Royal 
Crown, and Her Majesty. The agreement between Crown Labora- 
tories, Inc., and Sheray, Inc., among other things, provided that 
Crown Laboratories, Inc., was to furnish Sheray, Inc., all of the re- 
quirements of the latter in such products for the State of New York 
and that Crown Laboratories would sell only outside of New York 
State. Shaving creams and dental pastes, however, other than those 
mentioned above, have been and are sold and delivered by Sheray, 
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Inc., and Wilshire Sales Corporation to purchasers located in States 
other than New York. 

The tubes and cartons in which the products above mentioned man- 
ufactured by Crown Laboratories, Inc., have been and are packed, 
prepared for sale and sold by Crown Laboratories, Inc., Sheray, Inc., 
and Wilshire Sales Corporation, were and are delivered or caused to 
be delivered, by Sheray, Inc., to Crown Laboratories, Inc. 

Par. 5. The various shaving creams and dental pastes above men- 
tioned, among others sold by respondents, respectively, were and are 
sold in tubes enclosed in cartons, on which cartons and tubes, among 
other things, suggested retail sales prices of from 25 cents to $1 per 
unit package are printed. Said prices so printed were and are ficti- 
tious. For such products so price-marked, the usual and customary 
retail prices obtained by retail stores or sellers at retail are actually 
anywhere from 10 to 29 cents, and all of the respondents knew that 
the prices so marked upon the individual packages of the respondents’ 
products were not the prices at which they would be, and at which 
they are usually and customarily, sold to the public by the respondents 
or by those who purchase them from the respondents for resale. 

Respondent. Crown Laboratories, Inc., employing Rex Merchandise 
Corporation of America as its selling agent, sold Pine Tree Shaving 
Cream with a resale retail price of 75 cents marked on the individual 
tubes and cartons of the product. Sportsman Brushless Shaving 
Cream, manufactured from substantially the same formula as the Pine 
Tree Shaving Cream, also bore a resale retail price of 75 cents marked 
on its tubes and cartons. Crown Laboratories charged Rex Mer- 
chandise Corporation of America, its selling agent, $8 or $9 a gross 
for each of said products, or packages were and are regularly and 
customarily resold by retailers to the members of the purchasing public 
variously at from 10 to 29 cents each. 

Par. 6. All of the respondents, acting together with a common 
understanding, are engaged in the sale and distribution of the various 
shaving creams, tooth pastes and other toilet articles with the full 
knowledge that the above referred to prices, so marked on the tubes 
and cartons thereof, were and are false and fictitious and did not and 
do not truthfully represent the prices at which said products are regu- 
larly and customarily sold to the consuming public. The aforesaid 
false and misleading representations on the part of respondents, 
acting together in a common understanding as aforesaid, have had 
and now have the tendency and capacity to mislead and deceive the 
purchasing public, and have misled and do mislead them into the 
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erroneous belief that said representations are true, and into the belief 
that the said fictitious prices were and are the regular and usual 
retail prices at which said products are customarily sold. Acting 
under the mistaken and erroneous belief induced by the false and 
misleading representations herein referred to, the public has pur- 
chased a substantial volume of respondents’ products, with the result 
that trade in commerce between and among the several States of the 
United States and in the District of Columbia has been and is un- 
fairly diverted to respondents from their competitors who truthfully 
represent their products. 


CONCLUSION 


The aforesaid acts and practices of the respondents are all to the 
injury and prejudice of the public and of respondents’ competitors 
and constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER 'TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the joint answer of 
respondents Sheray, Inc., Wilshire Sales Corporation, William Scher 
and Anna Scher, testimony and other evidence in support of the alle- 
gations of said complaint and in opposition thereto taken before Ed- 
ward E. Reardon, a trial examiner of the Commission theretofore duly 
designated by it, the report of the trial examiner thereon and brief 
filed on behalf of the Commission, and the Commission having made 
its findings as to the facts and its conclusion that all of the respond- 
ents have violated the provisions of the Federal Trade Commission 
Act: 

It is ordered, That respondents Rex Merchandise Corporation of 
America, Crown Laboratories, Inc., Sheray, Inc., and Wilshire Sales 
Corporation, corporations, their officers, directors, representatives, 
agents, and employees; Peter Meyer, individually and as an officer of 
Rex Merchandise Corporation of America; Arthur A. J. Weglein, 
Alexander Hirschbein and Frances Chorba, individually and as officers 
of Crown Laboratories, Inc.; William Scher and Anna Scher, indi- 
vidually and as officers of Sheray, Inc., and Wilshire Sales Corpora- 
tion, their representatives, agents, and employees, directly or indi- 
rectly, through any corporate or other device, in connection with the 
offering for sale, sale and aistribution of shaving creams, tooth pastes 
and other toiletries or cosmetics, or other merchandise, in commerce 
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as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Representing, through fictitious prices marked or stamped on, 
or affixed to, said products, or on the containers thereof, or through any 
other means or device, or in any manner, that said prices so marked, 
stamped or affixed are the regular or customary retail prices for such 
products. 

2. Representing as the customary or regular retail prices for such 
products prices which are in fact fictitious and greatly in excess of 
the prices at which said products are regularly offered for sale and 
sold at retail. 

It is further ordered, That this proceeding, insofar as it relates to 
respondent Wyette Meyer, be and the same is hereby closed. 

lt is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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GORDON-GORDON, LTD., AND PRINCESS PAT, LTD. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3793. Complaint, May 22, 1939—Decision, May 16, 1941 


Where two corporations, owned, managed, operated, and controlled by husband 


(a) 


and wife, and respectively engaged as a manufacturer and selling agent, in 
competitive interstate sale and distribution of their “Princess Pat” line of 
cosmetics; by means of circulars, labels, and other printed and written 
matter distributed among prospective customers, and by radio broadcasts ; 
Represented that face powders containing orris root clogged the pores of the 
skin and irritated and roughened it, and that use of their “Princess Pat 
Powder” smoothed the skin, prevented coarse pores and blackheads, made 
and kept the skin smooth, soft, and pliant, and that their said powder was 
nonallergie to all persons; facts being that orris root, as an ingredient in 
face powder, has no clogging effect upon the pores, face powder containing 
it does not generally cause irritation or skin roughness, though having a 
tendency to do so in a small proportion of persons allergic to said root (em- 
ployed by only about 10 percent of face powder manufacturers) ; their said 
“Princess Pat Powder” would not accomplish the results claimed therefor 
for reasons below set forth with respect to their other products; almond base 
thereof would have no beneficial effect upon the skin other than that of a 
mild astringent in the case of an oily skin; and their said powder was not 
nonallergic to all persons ; 


(0) Represented that use of their “Muscle Oil” would prevent crow’s feet, 


(c) 


(d) 


wrinkles, and sagging facial muscles, and that it would penetrate beneath 
the surface of the skin and beneficially affect underlying facial muscles; 
facts being it would not accomplish said results, nor penetrate the skin suffi- 
ciently to benefit the underlying muscles, since types of oils used in said 
product are not absorbed through the skin to any appreciable extent and 
facial muscles are nourished by the blood, and wrinkles and sagging facial 
muscles are due, among other things, to shrinking of the skin, and diminution 
in muscular vigor and later life and to occupational concentration, under 
which conditions said preparation would have no beneficial effect ; 
Represented that their “Skin Cleanser” would penetrate the skin and prevent 
coarse pores, pimples, blackheads, bad complexions, rough skin texture, and 
skin eruptions; facts being that it would not thus penetrate, or prevent coarse 
pores, pimples, etc. ; cleansers, greases, and soaps will not penetrate the skin, 
although to the extent of aiding in removal of dead cells on surfaces thereof 
they will possibly prevent roughness; and a skin cleanser has no beneficial 
effect upon a rough skin produced by faulty nutrition or disease; and 
Represented that their “Skin Food Cream” or “Anti-Wrinkle Cream” would 
nourish the skin, was a tonic for the underlying nerves, and smoothed out and 
prevented lines and wrinkles; facts being nutrition for the skin is taken 
from the blood that circulates through it, and not from substances that may 
be rubbed thereon; said preparation had no effect whatsoever upon the 
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underlying nerves and, for reasons above stated with respect. to said cMuacle 
Oil,” would not prevent lines and wrinkles in the skin; 

With tendency and capacity, through inclusion of word “Pood” in former product, 
to mislead and deceive purchasers into the mistaken belief that it actually 
served as a food for and nourished the skin, and with capacity and tendency, 
through aforesaid various false and misleading representations, to mislead 
and deceive members of the purchasing public into the erroneous belief that 
such representations were true, and into purchase of substantial quantities 
of said products because of such belief, with result that trade was diverted 
unfairly to them from their competitors in commerce who do not misrepre- 
sent their respective products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce. 

Before Mr. Randolph Preston, trial examiner. 
Mr. R. P. Bellinger for the Commission. 
Mr. M. Manning Marcus, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Gordon-Gordon, 
Ltd., a corporation, and Princess Pat, Litd., a corporation hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacraPH 1. Respondents, Gordon-Gordon, Ltd., and Princess 
Pat, Ltd., are corporations organized and existing under and by 
virtue of the laws of the State of Illinois and having their office 
and principal place of business in. the city of Chicago, State of 
Illinois. Respondent, Princess Pat, Ltd., is a subsidiary of and is 
owned and controlled by respondent, Gordon-Gordon, Ltd. Respond- 
ent, Gordon-Gordon, Ltd., directs and controls the sales policy and 
other activities of respondent, Princess Pat, Ltd., with respect to the 
acts and practices of said respondent described herein. 

Respondent, Gordon-Gordon, Ltd., is now and has been for several 
years last past engaged in the business of manufacturing and com- 
pounding a line of cosmetics collectively designated as Princess Pat, 
among which are the cosmetics designated “Princess Pat Powder,” 
“Muscle Oil,” “Skin Cleanser,” and “Skin Food Cream” or “Anti- 
Wrinkle Cream.” Respondent, Gordon-Gordon, Ltd., sells and dis-— 
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tributes said cosmetics through and by means of respondent, Princess 
Pat, Ltd. 

Respondent, Princess Pat, Ltd., is now and has been for several 
years last past engaged in the business of selling and distributing 
said cosmetics to dealers, jobbers, and other purchasers thereof. Said 
respondent causes said products, when sold, to be transported from its 
place of business in the State of Illinois to the purchasers thereof at 
their respective points of location in various States of the United 
States, other than in the State of Illinois, and in the District of 
Columbia. Respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in said products in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of their business respondents are, 
and have been during all the times mentioned herein, in substantial 
competition with other corporations and with individuals, firms, and 
partnerships engaged in the sale and distribution of cosmetics in 
commerce among and between the various States of the United States 
and in the District of Columbia. Among said competitors of respond- 
ents are many who do not misrepresent the quality and effectiveness 
in use of their respective products. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of false advertisements 
concerning their said products, by United States mail, by insertion 
in newspapers and periodicals having a general circulation and also 
in circulars or other printed or written matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States and in the District of Columbia; and by continuities 
broadcast from radio stations which have sufficient power to, and do, 
convey the programs emanating therefrom to listeners located in vari- 
ous States of the United States other than the State in which said 
broadcasts originate and by other means in commerce, as commerce is 
defined in the Federal Trade Commission Act, for the purpose of 
inducing and which are likely to induce, directly or indirectly, the 
purchase of their said products; and have disseminated and are now 
disseminating, and have caused and are now causing the dissemina- 
tion of, false advertisements concerning their said products, by vari- 
ous means, for the purpose of inducing, and which are likely to in- 
duce, directly or indirectly, the purchase of their said products in 
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commerce, as commerce is defined in the Federal Trade Commission 
Act. Among, and typical of, the false statements and representa- 
tions contained in said advertisements, disseminated and caused to be 
disseminated, as aforesaid, are the following: 


1. As to “Princess Pat Powder’— 


Have you heard how orris root and other pore-clogging ingredients ean 
irritate the skin, and produce unsightly roughness? Perhaps you think you are 
‘in no danger from such powder—listen! If you don’t have a chemical analysis 
of the powder you now use—change to Princess Pat, which is guaranteed pure— 
guaranteed to be entirely free from any harmful ingredients. It is the only 
powder with an almond base. And—almond, you know—has been proved a 
beautifier since long before Cleopatra upset men’s hearts and destinies. 

Constant contact of almond keeps the skin soft and pliant, creating lasting 
beauty while it adorns. 

You will enjoy this truly different powder. Its exquisite smoothness and 
unusual cleansing quality are due to the almond base—A Princess Pat secret 
formula. Almond smooths and refines the skin, prevents coarse pores. This 
powder is non-allergic. 

This will introduce the only powder with an almond base. Almond base 
keeps the skin from coarse pores and blackheads. 


2. As to respondent’s preparation “Muscle Oul”— 


Soft, rounded chins; firm, beautiful throats; lovely facial contours; these 
depend upon the supporting muscle structure. Deep beneath the surface lies 
the cause * * * deep must be the treatment. 

Madam reasons—knows that aid for the underlying muscle structure must go 
deep. Penetration indeed must be the effect that makes firm, tired, drooping 
muscles. Reasoning thus, Madam inevitably selects the only muscle oil that is 
Double Strength—Princess Pat. 

Princess Pat Irradiated Muscle Oil (contains Vitamin D) for crow’s feet, 
wrinkles, sagging. 


8. As to respondents’ preparation “Skin Cleanser”— 


And Princess Pat has made the most important contributions to practical 
results in keeping the skin beautiful and youthful. One of the most impor- 
tant is our Skin Cleanser which removes pore film. You will find it a most 
delightful cream—one that seems actually to melt from the pores all dust, dirt 
and waste accumulations. It gets down beneath the surface of the pores. It 
removes all the dirt that has settled in from the outside and all the waste that 
is trying to force its way out from the inside. When perspiration and the 
oil from the sebaceous glands intermingle and decompose, there is formed upon 
the skin a fatty acid which, if neglected, makes all sorts of skin troubles— 
coarse pores, pimples, blackheads, and generally bad complexion. Princess Pat 
Skin Cleanser is a gentle solution which neutralizes the fatty acid, thus remov- 
ing the cause of such ills. Pore film is a glaze of fatty acid. Pore film chokes 
and seals the pores * * * suffocates the skin. Princess Pat Skin Cleanser, 
by dissolving pore film has freer access to the pores. It cleanses to the depth 
of the pores, frees skin completely of all dust, dirt and pore waste. 
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4. As for respondents’ preparation “Skin Food Cream” or “Anti- 
Wrinkle Cream’”— 

Nourishing cream? Assuredly. Madam’s skin suffers daily theft of natural 
oils which are essential to beauty. Ardent sun, reckless winds, changing tem- 
peratures, nervous strain, worry * * * all take toll. 

Madame can meet this situation by giving back to the skin that which is 
taken from it * * * just do so or betray yourself in time * * * suffer- 
ing loss of skin pliancy, premature wrinkles and rough, muddy sagging skin. i 

The cream is a veritable caress to the skin * * * an exquisite relaxation 
for the drawn outer issues * * * a marvelous tonic for underlying nerves 
and cushioning structure cells. 

By the means and in the manner aforesaid, the respondents repre- 
sent directly and by implication that face powders containing orris 
root and other ingredients different from the ingredients contained in 
the respondents’ Princess Pat Powder cause the pores of the skin to 
clog, irritate the skin and cause skin roughness; that almond is bene- 
ficial to the skin, smooths the skin and prevents coarse pores; that the 
use of respondents’ said powder keeps the skin soft and pliant, pre- 
vents coarse pores and blackheads and soothes and protects the skin; 
and that said powder is non-allergic to all persons. 

By the means and in the manner aforesaid, respondents represent 
that the use of their preparation designated “Muscle Oil” will prevent 
crow’s feet, wrinkles and sagging facial muscles and that such prepa- 
ration will penetrate beneath the surface of the skin and beneficially 
affect the underlying facial muscles. 

By the means and in the manner aforesaid respondents represent 
that their said preparation designated “Skin Cleanser” will penetrate 
beneath the surface of the skin and the use of such preparation will 
prevent coarse pores, pimples, blackheads, bad complexions, rough 
skin texture, and skin eruptions. 

By the means and in the manner aforesaid and by means of the 
use of the terms designating such preparation, respondents represent 
that their preparation designated “Skin Food Cream” or “Anti- 
Wrinkle Cream” nourishes and feeds the skin, is a tonic for the under- 
lying nerves and smooths out and prevents lines and wrinkles. 

Par. 4. The aforesaid statements and representations by the re- 
spondents, used and disseminated in the manner above described, are 
grossly exaggerated, misleading, and untrue. In truth and in fact, 
face powder made of orris root, and other ingredients, does not clog 
the pore openings of the skin to which such powders are applied as 
to cause irritation or roughness of the skin. The application of 
almond to the skin has no beneficial effect on the skin. The use of 
respondents’ “Princess Pat Powder” will not keep the skin soft and 
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pliant or prevent coarse pores and blackheads. The preparation 
“Princess Pat Powder” is not non-allergic to all persons. The use of 
respondents’ said powder will not soothe or protect the skin. 

The use of said “Muscle Oil” will not prevent crow’s feet, wrinkles, 
or sagging facial muscles. Such preparation will not penetrate be- 
neath the surface of the skin and will not beneficially affect the 
underlying facial muscles. 

The said “Skin Cleanser” will not penetrate beneath the surface 
of the skin. The use of said preparation will not prevent coarse 
pores, pimples, blackheads, bad complexions, rough skin texture, or 
skin eruptions. 

The use of said “Skin Food Cream” or “Anti-Wrinkle Cream” 
does not nourish or feed the skin, is not a tonic for the underlying 
nerves, and will not smooth out or prevent lines or wrinkles. 

Par. 5. The use by the respondents of the aforesaid false and mis- 
leading statements and representations disseminated as aforesaid, has 
had, and now has, the capacity and tendency to, and does, mislead and 
deceive members of the purchasing public, situated in various States 
of the United States and in the District of Columbia, into the erroneous 
and mistaken belief that the aforesaid statements and representations 
are and were true and into the purchase of substantial quantities of 
respondents’ said products because of said erroneous and mistaken 
belief. As a result thereof trade has been diverted unfairly to the 
respondents from their said competitors in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia who do not misrepresent the quality and effectiveness in 
use of their respective products. In consequence thereof, injury has 
been, and is now being, done by respondents to competition in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of respond- 
ents’ competitors and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce, 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts, AND OrpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 22d day of May 1989, issued 
and thereafter served its complaint in this proceeding upon the respond- 
ents Gordon-Gordon, Ltd., and Princess Pat, Ltd., charging them 
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with the use of unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce, in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filing of respondents’ answer thereto, testimony and other evidence in 
support of the allegations of the complaint were introduced by R. P. 
Bellinger, attorney for the Commission, and in opposition to the 
allegations of the complaint by M. M. Marcus, attorney for the respond- 
ents, before Randolph Preston, an examiner of the Commission thereto- 
fore duly designated by it, and said testimony and other evidence were 
duly filed in the office of the Commission. Thereafter the proceeding 
came regularly on for final disposition by the Commission on the said 
complaint, the answer thereto, testimony, and other evidence, briefs 
in support of the complaint and in opposition thereto, and the oral 
arguments of counsel aforesaid; and the Commission having duly 
considered the matter, and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent Gordon-Gordon, Ltd., and Princess Pat, 
Ltd., are corporations organized and existing under and by virtue of 
the laws of the State of Illinois, having their principal office and place 
of business at 2709 South Wells Street, in the city of Chicago, State 
of Illinois. Respondent Princess Pat, Ltd., is the selling agent of 
respondent Gordon-Gordon, Ltd., and both of said respondent corpo- 
rations are owned, managed, operated, and controlled by M. Martin 
Gordon and Patricia Gordon, husband and wife, who together domi- 
nate and direct the sales policies and other activities of both respond- 
ents in respect to the acts and practices thereof. 

Respondent Gordon-Gordon, Ltd., is now, and has been for several 
years last past, engaged in the business of manufacturing a line 
of cosmetics designated “Princess Pat,” among which are the cos- 
metics “Princess Pat Powder,” “Muscle Oil,” or “Princess Pat Ir- 
radiated Muscle Oil,” “Skin Cleanser,” and “Skin Food Cream” or 
“Anti-Wrinkle Cream.” 

Respondent Princess Pat, Ltd., is now, and has been for several 
years last past, the selling agent for respondent Gordon-Gordon, 
Ltd., engaged in the business of selling and distributing said cos- 
metics, as aforesaid, to jobbers and other dealers. Said respondent 
causes said products, when sold, to be transported from its place of 
business in the State of Llinois to the purchasers thereof located 
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in various States of the United States other than the State of Illinois, 
and in the District of Columbia. Respondents maintain, and at all 
times herein mentioned have maintained, a course of trade in said 
products in commerce between and among various States of the 
United States and the District of Columbia. 

Par. 2. In the course and conduct of their business said respondents 
are, and have been at all times mentioned herein, in substantial com- 
petition with other corporations, individuals, firms, and partnerships 
engaged in the sale and distribution of cosmetics in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. Among the said competitors of respondents are 
many who do not misrepresent the quality and effectiveness of their 
respective products. 

Par. 3. In the course and conduct of their aforesaid businesses 
and for the purpose of inducing the purchase of their said products 
in commerce, the respondents, acting in conjunction and cooperation 
with each other, have made many statements and representations 
concerning the quality and effectiveness of their aforesaid products 
and the harmful effect of certain products sold by their competitors, 
by means of circulars, labels, and other printed and written matter 
distributed among prospective customers and by means of radio 
broadcasts. Among and typical of such statements and representa- 
tions so disseminated are the following: 

Statements and representations with respect to “Princess Pat 
Powder”: 


Have you heard how orris root and other pore-clogging ingredients can 
irritate the skin and produce unsightly roughness? Perhaps you think you 
are in no danger from such powder—Listen! If you don’t have a chemical 
analysis of the powder you now use—change to Princess Pat, which is guaran- 
teed pure—guaranteed to be entirely free from any harmful ingredients. It is 
the only powder with an almond base. And almond, you know—has been 
proved a beautifier since long before Cleopatra upset men’s hearts and destinies. 

Constant contact of almond keeps the skin soft and pliant, creating lasting 
beauty while it adorns. 

You will enjoy this truly different powder. Its exquisite smoothness and 
unusual cleansing quality are due to the almond base—A Princess Pat secret 
formula. Almond smooths and refines the skin, prevents coarse pores. This 
power is non-allergic. 

This will introduce the only powder with an almond base. Almond base keeps 
the skin from coarse pores and blackheads. 


Statements and representations with respect to respondent’s prod- 
uct “Muscle Oil”: 


Soft rounded chins; firm, beautiful throats; lovely facial contours; these 
depend upon the supporting muscle structure. Deep beneath the surface lies 
the cause * * * deep must be the treatment. 
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Madam reasons—knows that aid for the underlying muscle structure must 
go deep. Penetration indeed must be the effect that makes firm, tired, drooping 
muscles. Reasoning thus, Madam inevitably selects the only muscle oil that 
is double strength—Princess Pat. 

Princess Pat Irradiated Muscle Oil (Contains Vitamin D) for crow’s feet, 
wrinkles, sagging. 


Statements and representations with respect to respondent’s prod- 
uct “Skin Cleanser”: 


And Princess Pat has made the most important contributions to practical 
results in keeping the skin beautiful and youthful. One of the most important 
is our Skin Cleanser, which removes pore film. You will find it a most delight- 
ful cream—one that seems actually to melt from the pores all dust, dirt and 
waste accumulations. It gets down beneath the surface of the pores. It 
removes all the dirt that has settled in from the outside and ali the waste 
that is trying to force its way out from the inside. When perspiration and 
the oil from the sebaceous glands intermingle and decompose, there is formed 
upon the skin a fatty acid which, if neglected, makes all sorts of skin trouble— 
coarse pores, pimples, blackheads and generally bad complexion. Princess Pat 
Skin Cleanser is a gentle solution which neutralizes the fatty acid, thus 
removing the cause of such ills. Pore film is a glaze of fatty acid. Pore film 
chokes and seals the pores * * *  suffoeates the skin. Princess Pat Skin 
Cleanser, by dissolving pore film, has free access to the pores. It cleanses to 
the depths of the pores, frees skin completely of all dust, dirt and pore waste. 


Statements and representations with respect to the respondents’ 
product “Skin Food Cream” or “Anti-Wrinkle Cream”: 

Nourishing cream? Assuredly. Madam’s skin suffers daily theft of natural 
oils which are essential to beauty. Ardent sun, reckless winds, changing tem- 
peratures, nervous strain, worry * * * all take toll. 

Madame can meet this situation by giving back to the skin that which is 
taken from it * * * just do so or betray yourself in time * * * suffering 
loss of skin pliancy, premature wrinkles and rough, muddy sagging skin. 

The cream is a veritable caress to the skin * * * and exquisite relaxation 
for the drawn outer tissues * * * a marvelous tonic for underlying nerves 
and cushioning structure cells. 

Par. 4. Through the use of the above statements and representa: 
tions, all of which purport to be descriptive of the quality and effec- 
tiveness of their said cosmetics and the harmful effects of certain 
ingredients used in face powder by their competitors, the respondents 
represent that the use of face powders containing orris root causes 
the pores of the skin to clog, irritates the skin and causes skin rough- 
ness; that the use of respondents’ “Princess Pat Powder” smoothes 
the skin, prevents coarse pores and blackheads, makes and keeps the 
skin smooth, soft, and pliant and that respondents’ powder is non- 
allergic to all persons. 
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Through the use of the above statements and representations re- 
specting the preparation “Muscle. Oil” respondents represent that 
the use of said preparations will prevent crow’s feet, wrinkles, and 
sagging facial muscles and that such preparation will penetrate be- 
neath the surface of the skin and beneficially affect the underlying 
facial muscles. 

Through the use of the above statements and representations with 
reference to the preparation “Skin Cleanser” the respondents repre- 
sent that said preparation will penetrate beneath the surface of the 
skin and use thereof will prevent coarse pores, pimples, blackheads, 
bad complexions, rough skin texture, and skin eruptions. 

Through the use of the above statements and representations with 
respect to the preparation “Skin Food Cream” or “Anti-Wrinkle 
Cream” the respondents represent that said preparation will nourish 
the skin, is a tonic for the underlying nerves, and smoothes out and 
prevents lines and wrinkles. 

Par. 5. The evidence shows that respondents’ “Princess Pat Pow- 
der” contains almond powder, stearate of zinc, oxide of zinc, and 
tale; that respondents’ “Muscle Oil” consists of a mixture of vege- 
_table oils, such as almond oil, peanut oil, and olive oil with an un- 

known Vitamin D content; that respondents’ “Skin Cleanser” is 
composed largely of beeswax, mineral oil, and ozokerite wax; that 
respondents’ “Skin Food Cream” or “Anti-Wrinkle Cream” is com- 
posed largely of beeswax, mineral oil, ozokerite wax, and lanolin. 

Par. 6. The evidence shows, and the Commission finds, that there 
are two kinds of pores in the skin, sweat pores and sebaceous pores. 
Orris root as an ingredient in face powder has no clogging effect 
upon the sweat pores, as the secretory pressure from within is always 
sufficient to cause the flow of sweat. Oily secretions come from the 
sebaceous pores. The secretion of this oily substance is much slower 
than that through the sweat pores, but there is no indication that 
orris root will clog the sebaceous pores. Face powder containing 
orris root does not generally cause irritation or skin roughness. Some 
persons are allergic to orris root and the use of face powder con- 
taining this substance by such persons would tend to cause irrita- 
tion of the skin and a consequent roughness thereof. Tests have 
shown that from 10 percent to 24 percent of the persons tested might 
be so affected. At the time of the hearing in this case, only about 
10 percent of face powder manufacturers used orris root as an in- 
gredient. Respondents’ face powder will not smooth the skin, pre- 
vent coarse pores and blackheads, nor will it keep the skin soft and 
pliant for the same reasons hereinafter set forth respecting re- 
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spondents’ other products. The almond base for respondents’ pow- 
der has no beneficial effect upon the skin other than that of a mild 
astringent in the case of an oily skin. Respondents’ face powder is 
not nonallergic to all persons. 

The evidence shows, and the Commission finds, that respondents’ 
preparation “Muscle Oil” will not prevent crows’ feet, wrinkles, 
and sagging muscles and will not penetrate beneath the surface of 
the skin to the extent that the use thereof will beneficially affect the 
underlying muscles. The types of oils used in this product are not 
absorbed through the skin to any appreciable extent. The facial 
muscles are nourished by the blood, and any substance that might 
penetrate through the skin would not reach the muscles but would be 
absorbed in the blood and subsequently digested. Wrinkles and 
sagging facial muscles are caused in several ways: the stretching of 
the skin at the height of the physical and mental efficiency and a 
subsequent shrinking in later life; the diminution in modular mus- 
cular vigor caused by aging and lack of exercise sometimes exag- 
gerated by disease; and by occupational concentration. Respond- 
ents’ preparation has no beneficial effect under such conditions. 

The evidence shows, and the Commission finds, that respondents’ 
“Skin Cleanser” will not penetrate the surface of the skin or prevent 
coarse pores, pimples, blackheads, bad complexions, rough skin tex- 
ture, and skin irritations. Cleansers, greases, and soaps that are put 
on and rubbed off the skin will not penetrate into or under the skin. 
They will aid in the removal of dead cells on the surface of the skin, 
and to that extent might prevent roughness of the skin, but to 
no greater extent than the ordinary use of soap and towel. Rough 
skin is produced by faulty nutrition or disease, such as a disturb- 
ance of the thyroid gland. A skin cleanser has no beneficial effect 
under such conditions. 

The evidence shows, and the Commission finds, that respondents’ 
“Skin Food Cream” or “Anti-Wrinkle Cream” will not nourish the 
skin, is not a tonic for the underlying nerves, and will not smooth 
out and prevent lines and wrinkles in the skin. Nutrition for the 
skin is taken from the blood that circulates through the skin and 
not from substances that may be rubbed on the skin. Such prepara- 
tion has no effect whatsoever upon the underlying nerves, and for the 
reasons already stated with respect to respondents’ Muscle Oil this 
preparation would not prevent lines and wrinkles in the skin. 

Respondents’ use of the name “Skin Food Cream” for one of its 
products, by reason of the inclusion of the word “Food” in such name, 
has the tendency and capacity to mislead and deceive purchasers 
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into the mistaken belief that such product actually serves as a food 
for and nourishes the skin. 

Par. 7. The use by the respondents of the aforesaid false and mis- 
leading statements and representations disseminated as aforesaid has 
had, and now has, the capacity and tendency to mislead and deceive 
members of the purchasing public into the erroneous and mistaken 
belief that the aforesaid statements and representations are and were 
true and into the purchase of substantial quantities of respondents’ 
said products because of such erroneous and mistaken belief. As a 
result thereof trade has been diverted unfairly to the respondents 
from their said competitors in commerce among and between the 
various States of the United States who do not misrepresent the 
quality and effectiveness of their respective products. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
testimony, and other evidence taken before Randolph Preston, an ex- 
aminer of the Commission theretofore duly designated by it, in support 
of the allegations of said complaint and in opposition thereto, briefs 
filed herein, and oral arguments by R. P. Bellinger, counsel for the 
Commission, and by M. Manning Marcus, counsel for the respondents, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It ts ordered, That the respondents, Gordon-Gordon, Ltd., a corpo- 
ration, and Princess Pat, Ltd., a corporation, their officers, representa- 
tives, agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution of 
their face powder designated “Princess Pat Powder,” their prepara- 
tion variously designated “Muscle Oil” and “Princess Pat Irradiated 
Muscle Oil,” their preparation designated “Skin Cleanser” and the 
preparation designated “Skin Food Cream” or “Anti-wrinkle Cream,” 
or any products of substantially ~unilar compositions or possessing 
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substantially similar properties, whether sold under the same names or 
under any other names, in commerce, as commerce is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
representing, directly or indirectly : 

1. That orris root as an ingredient in face powder will clog the pores 
of the skin or will cause skin irritation and roughness unless such rep- 
resentations are limited to those cases in which the user is allergic to 
orris root. 

2. That “Princess Pat Powder” is nonallergic to all persons; that the 
application of said powder to the skin will smooth the skin, or make 
the skin soft or pliant, or that it will prevent coarse pores and black- 
heads. 

3. That the use of respondents’ preparation designated as “Muscle 
Oil” and “Princess Pat Irradiated Muscle Oil,” will prevent crow’s 
feet, wrinkles, or sagging facial muscles or that said preparation will 
penetrate beneath the surface of the skin and beneficially affect the 
underlying facial muscles. 

4. That respondents’ preparation “Skin Cleanser” will penetrate be- 
neath the surface of the skin, or that its use will prevent coarse pores, 
pimples, blackheads, bad complexions, skin eruptions, or rough skin 
texture. 

5. That respondents’ preparation “Skin Food Cream” or “Anti- 
wrinkle Cream,” will nourish or feed the skin; or that said preparation 
is a tonic for the underlying nerves or will smooth out or prevent lines 
or wrinkles. 

6. Using any designation for its product formerly known as “Skin 
Food Cream” and as “Anti-wrinkle Cream” which includes the word 
“Food.” 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MATTER OF 


COLONIAL DRUG COMPANY, AND M. A. YOUNKMAN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4260. Oomplaint, Jan. 24, 19411—Decision, May 16, 1941 


Where a corporation and its president, who managed and controlled its activi- 
ties with reference to the practices below set forth, engaged in interstate 
sale and distribution of their “Natural Minera] Extract” medicinal prepara- 
tion, as an externa] and internal treatment for various diseases, ailments, 
and disorders; by means of advertisements disseminated through the mails 
and otherwise— 

(a@) Represented, directly and by implication, that external application of said 
Extract constituted a cure or remedy and competent and effective treat- 
ment for eczema, acne, athlete’s foot and other skin conditions, burns, colds, 
cuts, scratches, old sores, cold sores, sore swollen feet, infections, sore 
throat, tonsillitis, bleeding gums, fever blisters, enlarged prostate glands, 
hemorrhoids, and insect bites or stings; 

(bo) Represented that internal use thereof would purify the blood, constituted 
a tonic for rundown anemic conditions, supplied minerals essential to 
bodily health or vigor, and constituted a cure or remedy for indigestion, 
stomach and intestinal disorders, ulceration of the stomach, kidney and 
bladder disorders, high and low blood pressure, rheumatism, liver trouble, 
coughs, emaciation, boils, carbuncles, and other rundown conditions of 
the blood, and a competent and effective treatment therefor; and 

(c) Represented that said preparation had germicidal, antiseptic and astringent 
properties, was beneficial in treatment of female disorders, and was a 
competent and effective treatment for ill-nourished, backward, and defective 
children ; 

Facts being it had no therapeutic value other than that of a mild laxative 
and mild diuretic, had no germicidal, antiseptic, or astringent properties, 
used externally or internally it was of no value in the treatment of the 
diseases and ailments listed, and it was not a tonie or blood purifier ; 

With the effect of misleading and deceiving substantial portion of purchasing 
public into the erroneous belief that such advertisements were true, and 
of inducing it, because of such! belief, to purchase said medicinal product: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Donovan R. Dwet for the Commission. 
Mr. EF. D. Brewer, of Tulsa, Okla., for respondents. 


1 Amended. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Colonial Drug Co., 
a corporation, and M. A, Younkman, individually, as President of 
Colonial Drug Co., and trading as Colonial Sales Co., hereinafter re- 
ferred to as respondents, have violated the provisions of said act 
and it appearing to the Commission that a proceeding by it in re- 
spect thereof would be in the public interest, hereby issues its 
amended complaint stating its charges in that respect as follows: 

Paracrary 1. The respondent Colonial Drug Co. is a corporation 
organized and existing under and by virtue of the laws of the State 
of Oklahoma and having its office and principal place of business 
at Boston Avenue and First Street in the city of Tulsa, State of 
Oklahoma. Respondent M. A. Younkman is an individual trading 
and doing business as Colonial Sales Co. and having his office and 
principal place of business at 21 East First Street in the city of 
Tulsa, State of Oklahoma, and is and at all times mentioned in this 
amended complaint has been the president of said respondent cor- 
poration, Colonial Drug Co., and as such president manages, con- 
trols, and directs and at all times herein mentioned has managed, 
controlled, and directed the corporate affairs and activities of said 
respondent corporation Colonial Drug Co. with reference to the acts 
and practices herein alleged. 

Par. 2. The respondent M. A. Younkman, individually and trading 
as Colonial Sales Co. and acting in cooperation and conjunction with, 
and through the medium of said Colonial Drug Co., a corporation, 
is now and for more than two years last past has been engaged in 
the preparation and in the sale and distribution of a certain medic- 
inal product containing drugs, known as National Mineral Extract. 
The said respondent Colonial Drug Co., a corporation, is now and 
for more than 2 years last past has been engaged in the business of 
offering for sale and selling the said medicinal product, Natural Min- 
eral Extract, to individual members of the purchasing public. Said 
medicinal product is sold and offered for sale by both respondents 
as an internal and external treatment for various diseases, ailments, 
and disorders of the human body. 

In the course and conduct of their business, the respondents cause 
the said medicinal product, when sold, to be transported from their 
places of business in the State of Oklahoma to purchasers thereof 
located in various other States of the United States. Respondents 
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maintain and at all times mentioned herein have maintained a course 
of trade in said medicinal product in commerce among and between 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid businesses 
respondents have disseminated and have caused the dissemination 
of false advertisements concerning the said product by United States 
mails and by various other means in commerce as commerce is defined 
in the Federal Trade Commission Act; and the respondents have also 
disseminated and have caused. the dissemination of false advertise- 
ments concerning the said product by various means for the purpose 
of inducing and which are likely to induce, directly or indirectly, 
the purchase of the said product in commerce as commerce is defined 
in the Federal Trade Commission Act. Among and typical of the 
false, misleading, and deceptive statements and representations con- 
tamed in said false advertisements disseminated and caused to be 
disseminated as hereinabove set forth by the United States mails 
and by other means are the following: 


Natural Mineral Extract has been used by thousands and found highly bene- 
ficial when taken internally as a tonic for run-down anemic conditions wherein 
the blood needs enrichment, and the system needs toning up to renew strength 
and vigor. It has been found highly beneficial when taken internally for indi- 
gestion, stomach and intestinal disorders, ulceration of the stomach, kidney 
and bladder disorders, high-blood pressure, rheumatism, and many other run- 
down conditions of the blood. 

Natural Mineral Extract has been found highly beneficial when used exter- 
nally for superficial burns, scalds, small cuts and scratches, eczema, and other 
skin conditions, sore throat, tonsillitis, bleeding gums, fever blisters, athletes 
foot, enlarged prostate glands of old and middle-aged men, internal hemor- 
rhoids, bleeding piles or hemorrhoids, insect bites or stings, and many other 
external uses, wherein a healing astringent is needed. 

Female Trouble—Many women are high in their praise of Natural Mineral 
Extract when used as directed in a douche, when an astringent is needed. For 
female troubles, use one tablespoon to one quart lukewarm warm water, once 
daily. 

An effective, non-poisonous germicide. 

Natural Mineral Extract contains most of the sixteen minerals that are neces- 
sary in repairing and rebuilding body cells and giving new life to weakened 
and general run-down conditions of the system. 

Diseased conditions in which Natural Mineral Extracts have been found 
useful: anemia, run-down condition, acne, eczema, bed-wetting, getting up 
nights, bleeding, blood pressure, high and low, blood poor, impoverished thin, 
boils, burns, carbuncles, chilblains, children defective—ill nourished—backward, 
cold sores, fever blisters, convalescence, cough, sore swoolen feet, hemorrhoids 
(commonly called piles), infections, old sores, insect bites, kidneys, liver, 
female trouble, stomach trouble, indigestion, alkaline stomach, ulcers, worms, 
wound cuts, bruises and rheumatism. 
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Par, 4. Through the use of the statements and representations here- 
inabove set forth and others similar thereto not specifically set out 
herein, all of which purport to be descriptive of the remedial, cura- 
tive and therapeutic properties of the said product, respondents have 
represented, directly and by implication, that the external application 
of the said preparation Natural Mineral Extract constitutes a cure 
or remedy for eczema, acne, athlete’s foot, and other skin conditions, 
burns, scalds, cuts, scratches, old sores, cold sores, sore swollen feet, 
infections, sore throat, tonsilitis, bleeding gums, fever blisters, en- 
larged prostate glands, hemorrhoids and insect bites or stings, and 
constitutes a competent and effective treatment for such conditions. 
In like manner the respondents have represented that the internal use 
of said preparation will purify the blood and constitutes a tonic for 
run-down anemic conditions and supplies minerals essential to bodily 
health, vigor, or energy, and constitutes a cure or remedy for indi- 
gestion, stomach and intestinal disorders, ulceration of the stomach, 
kidney and bladder disorders, high and low blood pressure, rheu- 
matism, liver trouble, coughs, emaciation, boils, carbuncles and other 
run-down conditions of the blood, and is a competent and effective 
treatment for such disorders. In like manner the respondents have 
also represented that said preparation has germicidal, antiseptic, and 
astringent properties and is beneficial in the treatment of female 
disorders, and that said preparation is a competent and effective 
treatment for ill-nourished, backward and defective children. 

Par. 5. The aforesaid representations and claims used and dissem- 
inated by the respondents as hereinabove described are grossly exag- 
gerated, misleading, and untrue. In truth and in fact the said prep- 
aration has no therapeutic value other than that of a mild laxative 
or mild diuretic. Said preparation has no germicidal, antiseptic, or 
astringent properties and the external application of such prepara- 
tion is of no value in the treatment of eczema, acne, athlete’s foot, 
skin diseases, burns, scalds, cuts, scratches, old sores, cold sores, 
swollen feet, infection, sore throat, tonsilitis, bleeding gums, fever 
blisters, enlarged prostate glands or hemorrhoids, either external or 
internal. Respondents’ preparation has no therapeutic value in the 
treatment of indigestion, stomach or intestinal disorders, ulceration 
of the stomach, kidney or bladder disorders, rheumatism, liver trou- 
ble, coughs, emaciation, boils, carbuncles, or other run-down condi- 
tions of the blood, and does not constitute a cure or remedy for or a 
competent treatment of such diseases and disorders. Said. prepara- 
tion is not a tonic or blood purifier and will have no therapeutic effect 
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upon run-down conditions of the blood. The said preparation has 
no therapeutic value in the treatment of female disorders and has no 
therapeutic properties which would constitute a competent or effective 
treatment of ill-nourished, backward, or defective children. 

Par. 6. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations with respect to the 
said product disseminated as aforesaid, has had and now has the 
capacity and tendency to and does mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements, representations, and advertisements are 
true, and induces a portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase the said medicinal product. 

Par. 7. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 24, 1941, issued and there- 
after served its amended complaint on the respondents, Colonial Drug 
Co., a corporation, and M. A. Younkman, individually, and as Presi- 
dent of Colonial Drug Co., and trading as Colonial Sales Co., charging 
them with the use of unfair and deceptive acts and practices in com- 
merce, in violation of the provisions of said act. After the issuance 
of said complaint and the filing of respondents’ answer thereto, the 
Commission, by order entered herein, granted respondents’ motion for 
permission to withdraw their said answer and to substitute therefor an 
answer admitting all the material allegations of fact set forth in said 
amended complaint and waiving all intervening procedure and fur- 
ther hearing as to said facts, which substitute answer was duly filed 
in the office of the Commission. Thereafter this proceeding regularly 
came on for final hearing before the Commission on the said amended 
complaint and substitute answer, and the Commission having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent Colonial Drug Co. is a corporation 
organized and existing under and by virtue of the laws of the State of 
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Oklahoma, and having its office and principal place of business at 
Boston Avenue and First Street in the city of Tulsa, State of Okla- 
homa. Respondent M. A. Younkman is an individual trading and 
doing business as Colonial Sales Co. and having his office and principal 
place of business at 21 East First Street in the city of Tulsa, State of 
Oklahoma, and is now and at all times mentioned herein has been the 
president of said respondent corporation, Colonial Drug Co., and as 
such president he manages, controls, and directs, and at all times here- 
in mentioned has managed, controlled, and directed, the corporate af- 
fairs and activities of said respondent corporation Colonial Drug Co. 
with reference to the acts and practices herein found. 

Par. 2. The respondent M. A. Younkman, individually and trading 
as Colonial Sales Co. and acting in cooperation and conjunction with, 
and through the medium of said Colonial Drug Co., a corporation, is 
now and for more than 2 years last past has been engaged in the prepa- 
ration and in the sale and distribution of a certain medicinal product 
containing drugs, known as Natural Mineral Extract. The said re- 
spondent Colonial Drug Co., a corporation, is now and for more than 
2 years last past has been engaged in the business of offering for sale 
and selling the said medicinal product, Natural Mineral Extract, to 
individual members of the purchasing public. Said medicinal product 
is sold and offered for sale by both respondents as an internal and ex- 
ternal treatment for various diseases, ailments, and disorders of the 
human body. 

In the course and conduct of their business, the respondents cause the 
said medicinal product, when sold, to be transported from their places 
of business in the State of Oklahoma to purchasers thereof located in 
various other States of the United States. Respondents maintain and 
at all times mentioned herein have maintained a course of trade in said 
medicinal product in commerce among and between various States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid businesses re- 
spondents have disseminated and have caused the dissemination of 
false advertisements concerning the said product by United States 
mails and by various other means in commerce as commerce is defined 
in the Federal Trade Commission Act; and the respondents have also 
disseminated and have caused the dissemination of false advertise- 
ments concerning the said product by various means for the purpose 
of inducing and which are likely to induce, directly or indirectly, the 
purchase of the said product in commerce as “commerce” is defined in 
the Federal Trade Commission Act.. Among and typical of the false, 
misleading, and deceptive statements and representations contained in 
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said false advertisements disseminated and caused to be disseminated 
as hereinabove set forth by the United States mails and by other means 
are the following: 

Natural Mineral Extract has been used by thousands and found highly bene- 
ficial when taken internally as a tonic for run-down anemic conditions wherein 
the blood needs enrichment, and the system needs toning up to renew strength 
and vigor. It has been found highly beneficial when taken internally for indiges- 
tion, stomach and intestinal disorders, ulceration of the stomach, kidney and blad- 
der disorders, high blood pressure, rheumatism, and many other run-down con- 
ditions of the blood. 

Natural Mineral Extract has been found highly beneficial when used ex- 
ternally for superficial burns, scalds, small cuts and scratches, eczema, and other 
skin conditions, sore throat, tonsilitis, bleeding gums, fever blisters, athletes foot, 
enlarged prostate glands of old and middle aged men, internal hemorrhoids, 
bleeding piles or hemorrhoids, insect bites or stings, and many other external 
uses, wherein a healing astringent is needed. 

Female Trouble—Many women are high in their praise of Natural Mineral 
Extract when used as directed in a douche, when an astringent is needed. For 
female troubles, use one tablespoon to one quart lukewarm water, once daily. 

An effective, non-poisonous germicide. 

Natural Mineral Extract contains most of the sixteen minerals that are neces- 
sary in repairing and rebuilding body cells and giving new life to weakened 
and general run-down conditions of the system. 

Diseased conditions in which Natural Mineral Extracts have been found use- 
ful: anemia, rundown condition, acne, eczema, bed-wetting, getting up nights, 
bleeding, blood pressure, high and low. blood poor, impoverished thin, boils, burns, 
earbuncles, chilblains, children defective—ill nourished—backward, cold sores, 
fever blisters, convalescence, cough, sore swollen feet, hemorrhoids (commonly 
called piles), infections, old sores, insect bites, kidneys, liver, female trouble, 
stomach trouble, indigestion, alkaline stomach, ulcers, worms, wound cuts, 
bruises and rheumatism. 


Par. 4. Through the use of the statements and representations here- 
inabove set forth and others similar thereto not specifically set out 
herein, all of which purport to be descriptive of the remedial, curative, 
and therapeutic properties of the said product, respondents have rep- 
resented, directly and by implication, that the external application 
of the said preparation Natural Mineral Extract constitutes a cure 
or remedy for eczema, acne, athlete’s foot, and other skin conditions, 
burns, scalds, cuts, scratches, old sores, cold sores, sore swollen feet, 
infections, sore throat, tonsilitis, bleeding gums, fever blisters, en- 
larged prostate glands, hemorrhoids and insect bites or stings, and 
constitutes a competent and effective treatment for such conditions. 
In like manner the respondents have represented that the internal use 
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of said preparation will purify the blood and constitutes a tonic for 
rundown anemic conditions and supplies minerals essential to bodily 
health, vigor, or energy, and constitutes a cure or remedy for indiges- 
tion, stomach and intestinal disorders, ulceration of the stomach, kid- 
ney and bladder disorders, high and low blood pressure, rheumatism, 
liver trouble, coughs, emaciation, boils, carbuncles, and other rundown 
conditions of the blood, and is a competent and effective treatment for 
such disorders. In like manner the respondents have further repre- 
sented that said preparation has germicidal, antiseptic, and astringent 
properties and is beneficial in the treatment of female disorders, and 
is a competent and effective treatment for ill nourished, backward, and 
defective children. 

Par. 5. The aforesaid representations and claims used and dis- 
seminated by the respondents as hereinabove described are grossly ex- 
aggerated, misleading, and untrue. In truth and in fact the said 
preparation has no therapeutic value other than that of a mild laxa- 
tive or mild diuretic. Said preparation has no germicidal, antiseptic, 
or astringent properties and the external application of such prepara- 
tion is of no value in the treatment of eczema, acne, athlete’s foot, 
skin diseases, burns, scalds, cuts, scratches, old sores, cold sores, swollen 
feet, infection, sore throat, tonsilitis, bleeding gums, fever blisters, en- 
larged prostate glands or hemorrhoids, either external or internal. 
Respondents’ preparation has no therapeutic value in the treatment of 
indigestion, stomach or intestinal disorders, ulceration of the stomach, 
kidney or bladder disorders, rheumatism, liver trouble, coughs, emacia- 
tion, boils, carbuncles, or other rundown conditions of the blood, and 
does not constitute a cure or remedy for or a competent treatment of 
such diseases and disorders. Said preparation is not a tonic or blood 
purifier and will have no therapeutic effect upon rundown conditions 
of the blood. The said preparation has no therapeutic value in the 
treatment of female disorders and has no therapeutic properties which 
would constitute a competent or effective treatment of ill nourished, 
backward, or defective children. 

Par. 6. The use by the respondents of the foregoing false, deceptive 
and misleading statements and representations with respect to the said 
product disseminated as aforesaid, has had and now has the capacity 
and tendency to and does mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that such 
statements, representations, and advertisements are true, and induces 
a substantial portion of the purchasing public, because of such er- 
roneous and mistaken belief, to purchase the said medicinal product. 


EEE ————— 
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CONCLUSION 


The aforesaid acts and practices of the respondents as herein found ° 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission and the answer: 
of the respondents, in which answer respondents admit all the material 
allegations of fact set forth in said complaint and state that they waive 
all intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and its conclusion 
that said respondents have violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, 'That respondents, Colonial Drug Co., a corporation, 
its officers, and M. A. Younkman, individually, and as president of 
Colonial Drug Co., and trading as Colonial Sales Co., or trading under 
any other name, respondents’ representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of their medicinal preparation 
designated “Natural Mineral Extract,” or any preparation of sub- 
stantially similar composition or possessing substantially similar prop- 
erties, whether sold under the same name or under any other name, do 
forthwith cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or through inference: 

(a) that said preparation constitutes a cure or remedy for, or 
possesses any therapeutic value in the treatment of eczema, acne, 
athlete’s foot, burns, scalds, cuts, scratches, old sores, cold sores, sore 
swollen feet, infections, sore throat, tonsilitis, bleeding gums, fever 
blisters, enlarged prostate gland, hemorrhoids, insect bites or stings, 
indigestion, stomach or intestinal disorders, ulceration of the stomach, 
kidney or bladder disorders, high or low blood pressure, rheumatism, 
liver trouble, coughs, emaciation, boils, or carbuncles. 

(6) that said preparation possesses any germicidal, antiseptic, or 
astringent properties. 
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(c) that said preparation has any therapeutic value as a tonic or 
blood purifier, or that it has any therapeutic effect upon rundown 
" conditions of the blood. 

(d@) that said preparation has any therapeutic value in the treatment 
of female disorders. 

(e) that said preparation constitutes a competent or effective treat- 
ment for ill-nourished, backward, or defective children. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said preparation, 
which advertisement contains any of the representations prohibited in 
paragraph 1 hereof. 

It is further ordered, That the respondents shall within 60 days after 
service upon them of this order file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MaArTrer oF 


MAX CAPLAN, DOING BUSINESS AS CAPITAL DRUG 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4343. Complaint, Oct. 10, 1940—Decision, May 16, 1941 


Where an individual engaged in interstate sale and distribution of a medicinal 
preparation designated “Mrs. Bee Femo Caps”; by means of advertisements 
disseminated through the mails and in newspapers and other advertising 
literature— 

(a) Represented, directly and by implication, that his said preparation con- 
stituted a safe, competent, and effective treatment for delayed menstrua- 
tion, that there was no risk in its use, and that it did not cause discomfort 
or inconvenience ; 

Facts being it was not a competent or effective treatment for said condition, 
was not safe or harmless in that it contained the drugs ergot, oil of tansy 
and aloin in quantities sufficient to cause gastro-intestinal disturbances, 
with pelvic congestion and hemorrhage, and in cases of pregnancy might 
result in uterine infection, blood poisoning, and other serious conditions, if 
used under the conditions prescribed in said advertisements or under such 
as are customary or usual; and 

(b) Failed to reveal facts material in the light of such representations, and 
that use of said preparation might, as aforesaid, result in serious injury 
to health; 

With effect of misleading’ and deceiving a substantial portion of the purchasing 
public into the erroneous belief that said representations were true, and, 
because of such mistaken belief, of inducing purchase by the public of his 
said preparation: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. William L. Taggart for the Commission. 
Mr. A. J. Lubliner, of Bluefield, W. Va., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Max Caplan, an 
individual, trading and doing business as Capital Drug Co., herein- 
after referred to as respondent, has violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 
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Paracrapu 1. Respondent Max Caplan is an individual trading and 
doing business as Capital Drug Co., with his principal office and 
place of business located at 18 East Campbell Avenue, in the city of 
Roanoke, State of Virginia. 

Par. 2. Respondent, for some time past, has been engaged in the 
sale and distribution of a drug preparation designated as “Mrs. Bee 
Femo Caps.” 

Respondent caused his said preparation, when sold, to be trans- 
ported from his place of business in the State of Virginia to pur- 
chasers thereof located in the various other States of the United 
States. Respondent maintains, and at all times mentioned herein has 
maintained, a course of trade in said preparation in commerce be- 
tween and among the various States of the United States. 

Par. 8. In the course and conduct of his aforesaid business, the 
respondent has disseminated, and has caused the dissemination of, 
false advertisements concerning his said preparation by United States 
mails, and by various other means in commerce, as commerce is de- 
fined in the Federal Trade Commission Act, and respondent has also 
disseminated and has caused the dissemination of false advertise- 
ments concerning his said preparation by various means for the pur- 
pose of inducing and which are likely to induce, directly or indirectly, 
the purchase of his said preparation in commerce, as commerce is 
defined in the Federal Trade Commission Act. Among and typical 
of the false, misleading and deceptive statements and representations 
contained in said false advertisements disseminated and caused to be 
disseminated as hereinabove set forth, by the United States mails, by 
advertisements in newspapers and other advertising literature, is the 
following : 

MODERN WOMEN 


Be safe! Use a Guaranteed Harmless Prescription. 

Don’t be alarmed or discouraged over delayed, unnatural suppressed periods. 

A New Discovery, Mrs. Bee Femo Caps, the fast acting, safe aid to women. 
Acts without discomfort or inconvenience. Even in obstinate cases. SOLD ONLY 
BY CAPITAL DRUG COMPANY, 18 E. Campbell Avenue, Roanoke, Virginia. 


Par. 4. Through the use of the statements and representations here- 
inabove set forth, and others similar thereto not specifically set out 
herein, the respondent has represented directly and by implication 
that his preparation, designated as “Mrs. Bee Femo Caps,” constitutes 
a safe, competent, and effective treatment for delayed menstruation; 
that there is no risk in its use, and that it does not cause the user 
discomfort or inconvenience, and that it is harmless and effective in 
obstinate, unnatural, and suppressed cases of delayed menstruation. 
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_ Par. 5. The aforesaid statements and representations used and dis- 
seminated by the respondent, as hereinabove set forth, are grossly 
exaggerated, false, and misleading. In truth and in fact, respondent’s 
preparation, designated as “Mrs. Bee Femo Caps,” is not a competent 
or effective treatment for delayed menstruation. Said preparation is 
not safe or harmless in that it contains the drugs, ergot, oil of tansy 
and aloin, in quantities sufficient to cause serious and irreparable 
injury to health, if used under the conditions prescribed in said adver- 
tisements, or under such conditions as are customary or usual. 

The use of said preparation may result in gastro-intestinal disturb- 
ances, catharsis, nausea, and vomiting, with pelvic congestion, con- 
gestion of the uterus, leading to excessive uterine hemorrhage, and 
in those cases where said preparation is used by pregnant women, such 
use may result in uterine infection with extension to other pelvic 
and abdominal structures and even to the blood stream, causing the 
condition known as septicemia, or blood poisoning. 

The use of said preparation may also produce a severe circula- 
tory condition by the congestion of the blood vessels, contraction of 
the involuntary muscles, often with poisonous effect upon the human 
system, and tending to cause abortion in some instances, and may 
result in severe toxic conditions such as hemorrhagic diarrhea, and in 
some instances may produce a gangrenous condition of the lower limbs, 
resulting in possible loss of limbs or other serious and irreparable 
injury to health. 

Par. 6. In addition to the representations hereinabove set forth, 
the respondent has also engaged in the dissemination of false adver- 
tisements in the manner above set forth in that said advertisements so 
disseminated fail to reveal facts material in the light of such repre- 
sentations and fail to reveal that the use of said preparation under the 
conditions prescribed in said advertisements or under such conditions 
as are customary or usual may result in serious injury to health. 

Par. 7. The use by the respondent of the aforesaid false, misleading, 
and deceptive statements and representations with respect to his said 
preparation, disseminated as aforesaid, has had the capacity and 
tendency to mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous and mistaken belief that said statements, 
representations, and advertisements were true and that the preparation 
designated as “Mrs. Bee Femo Caps” is a safe, harmless, competent, 
and effective treatment for delayed menstruation and to induce pur- 
chase by the public of the respondent’s said preparation, because of 
such erroneous and mistaken belief engendered as above set forth. 
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Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as TO THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 10, 1940, issued, and on 
October 11, 1940, served its complaint in this proceeding upon the 
respondent Max Caplan, an individual trading and doing business 
as Capital Drug Co., charging him with the use of unfair and 
deceptive acts and practices in commerce in violation of the provi- 
sions of said act. After the issuance and service of said complaint 
and the filing of respondent’s answer, the Commission, by order 
entered herein, granted respondent’s motion for permission to with- 
draw said answer and to substitute therefor an answer admitting all 
the material allegations of fact set forth in said complaint, and waiv- 
ing all intervening procedure and further hearing as to said facts, 
which substitute answer was duly filed in the office of the Commis- 
sion. Thereafter, this proceeding regularly came on for final hear- 
ing before the Commission on said complaint and substitute answer, 
and the Commission having duly considered the matter and being 
now fully advised in the premises finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarnH 1. Respondent Max Caplan is an individual trading 
and doing business as Capital Drug Co., with his principal office 
and place of business located at 18 East Campbell Avenue, in the 
city of Roanoke, State of Virginia. 

Par. 2. Respondent, for some time past, has been engaged in the 
sale and distribution of a drug preparation designated as “Mrs. 
Bee Femo Caps.” 

Respondent caused his said preparation, when sold, to be trans- 
ported from his place of business in the State of Virginia to pur- 
chasers thereof located in the various other States of the United 
States. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said preparation in commerce 
between and among the various States of the United States. 

Par. 3. In the course and conduct of his aforesaid business, the 
respondent has disseminated, and has caused the dissemination of, 
false advertisements concerning his said preparation by United States 
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mails, and by various other means in commerce, as commerce is 
defined in the Federal Trade Commission Act, and respondent has 
also disseminated and has caused the dissemination of false ad- 
vertisements concerning his said preparation by various means for 
the purpose of inducing and which are likely to induce, directly or 
indirectly, the purchase of his said preparation in commerce, as 
commerce is defined in the Federal Trade Commission Act. Among 
and typical of the false, misleading and deceptive statements and 
representations contained in said false advertisements disseminated 
and caused to be disseminated as hereinabove set forth, by the United 
States mails, by advertising in newspapers and other advertising | 
literature, are the following: 


MODERN WOMEN 


Be safe! Use a Guaranteed Harmless Prescription. 

Don’t be alarmed or discouraged over delayed, unnatural suppressed periods. 

A New Discovery, Mrs. Bee Femo Caps, the fast acting, safe aid to women. 
Acts without discomfort or inconvenience. HEven in obstinate cases. SOLD ONLY 
BY CAPITAL DRUG COMPANY, 18 EH. Campbell Avenue, Roanoke, Virginia. 

Par. 4. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto not specifically set 
out herein, the respondent has represented directly and by implica- 
tion that his preparation, designated as “Mrs. Bee Femo Caps,” 
constitutes a safe, competent, and effective treatment for delayed 
menstruation; that, there is no risk in its use, and that it does not 
cause the user discomfort or inconvenience, and that it is harmless 
and effective in obstinate, unnatural, and suppressed cases of delayed 
menstruation. 

Par. 5. The aforesaid statements and representations used and 
disseminated by the respondent, as hereinabove set forth, are grossly 
exaggerated, false and misleading. In truth and in fact, respond- 
ent’s preparation, designated as “Mrs. Bee Femo Caps,” is not a 
competent or effective treatment for delayed menstruation. Said 
preparation is not safe or harmless in that it contains the drugs, ergot, 
oil of tansy and aloin, in quantities sufficient to cause serious and 
irreparable injury to health, if used under the conditions prescribed 
in said advertisements, or under such conditions as are customary 
or usual. 

The use of said preparation may result in gastro-intestinal dis- 
turbances, catharsis, nausea, and vomiting, with pelvic congestion, 
congestion of the uterus, leading to excessive uterine hemorrhage, 
and in those cases where said preparation is used by pregnant women, 
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such use may result in uterine infection with extension to other 
pelvic and abdominal structures and even to the blood stream, caus- 
ing the condition known as septicemia, or blood poisoning. 

The use of said preparation may also produce a severe circulatory 
condition by the congestion of the blood vessels, contraction of the 
involuntary muscles, often with poisonous effect upon the human 
system, and tending to cause abortion in some instances, and may 
result in severe toxic conditions such as hemorrhagic diarrhea, and in 
some instances may produce a gangrenous condition of the lower 
limbs, resulting in possible loss of limbs or other serious and 
irreparable injury to health. 

Par. 6. In addition to the representations hereinabove set forth, 
the respondent has also engaged in the dissemination of false ad- 
vertisements in the manner above set forth in that said advertise- 
ments so disseminated fail to reveal facts material in the light of 
such representations and fail to reveal that the use of said prepara- 
tion under the conditions prescribed in said advertisements or under 
such conditions as are customary or usual may result in serious 
injury to health. 

Par. 7. The use by the respondent of the aforesaid false, mis- 
leading, and deceptive statements and representations with respect 
to his said preparation, disseminated as aforesaid, has had the ca- 
pacity and tendency to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said statements, representations and advertisements were true and 
that the preparation designated as “Mrs. Bee Femo Caps” is a 
safe, harmless, competent and effective treatment for delayed men- 
struation and to induce purchase by the public of the respondent’s 
said preparation, because of such erroneous and mistaken belief en- 
gendered as above set forth. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that he 
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waives all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts 
and its conclusion that the respondent has violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That the respondent, Max Caplan, individually, and 
trading as Capital Drug Co. or trading under any other name, his 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
or distribution of his medicinal preparation known as “Mrs. Bee 
Femo Caps,” or any other preparation of substantially similar com- 
position or possessing substantially similar properties, whether sold 
under the same name or under any other name, do forthwith cease 
and desist from directly or indirectly: 

1. Disseminating, or causing to be disseminated, any advertise- 
ment (a) by means of the United States mails or (6) by any means 
in commerce, as commerce is defined in the Federal Trade Commis- 
sion Act, which advertisement represents, directly or through in- 
ference, that said preparation is effective in obstinate, unnatural or 
suppressed cases of delayed menstruation or constitutes a competent 
or effective treatment for delayed menstruation; that said prepara- 
tion does not cause the user any discomfort and that there is no 
risk involved in its use; or that said preparation is safe or harm- 
less; or which advertisement fails to reveal that the use of said 
preparation may cause gastro-intestinal disturbances and excessive 
congestion and hemorrhage of pelvic organs, and in the case of 
pregnancy may cause uterine infection and blood poisoning. 

2. Disseminating, or causing to be disseminated, any advertise- 
ment by any means for the purpose of inducing, or which is likely 
to induce, directly or indirectly, the purchase in commerce, as com- 
merce is defined in the Federal Trade Commission Act, of said 
preparation, which advertisement contains any of the representations 
prohibited in paragraph 1 hereof, or which fails to reveal that the 
use of said preparation may cause gastro-intestinal disturbances and 
excessive congestion and hemorrhage of pelvic organs, and in the 
case of pregnancy may cause uterine infection and blood poisoning. 

It is further ordered, That the respondent shall within 10 days 
after service upon him of this order file with the Commission an 
interim report in writing stating whether he intends to comply 
with this order, and, if so, the manner and form in which he intends 
to comply; and that within 60 days after service upon him of this 
order, said respondent shall file with the Commission a report. in 
writing setting forth in detail the manner and form in which he 
has complied with this order. 
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THE BONITA COMPANY 


MODIFIED CEASH AND DESIST ORDER 
Docket 2263. Order, May 17, 1941 


Modified order, pursuant to provisions of Section 5 (i) of Federal Trade 
Commission Act, in proceeding in question, in which (1) original order 
issued on June 21, 1935, 20 F. T. C. 454, prohibiting sale of candy by lottery 
schemes or devices; (2) Circuit Court of Appeals for the Seventh Circuit, 
on July 1, 1936, in Federal Trade Commission vy. A. McLean & Son, M. J. 
Holloway & Oo., Queen Anne Candy Co. and The Bonita Co., 84 F. (2d) 910, 
22 F. T. C. 1149, rendered its opinion and entered its decree modifying 
said order of the Commission in certain particulars and affirming the same 
in other particulars; and (3) on July 19, 1940, in Federal Trade Commission 
v. The Bonita Co., 31 ¥. T. C. 1834,’ modified its said decree— 

Requiring respondent, its representatives, etc., in the manufacture, sale, and 
distribution in interstate commerce of candy and candy products, to for- 
ever cease and desist from (1) selling, ete., to jobbers, etc., for resale to 
retailers, candy so packed and assembled that sales thereof to the general 
public are to be made, or are designed to be made by means of a lottery, 
ete.; (2) supplying, etc., wholesalers, ete., with packages or assortments of 
eandy which are used, or are designed to be used, without alteration or 
rearrangement of the contents, to conduct a lottery, ete., in sale or dis- 
tribution of such contents; (8) packing, etc., in the same package, etc., of 
candy for sale to the publie at retail, pieces of candy of uniform size, ete., 
with centers of a different color, ete, and contained within wrappers, to- 
gether with larger pieces of candy to be given as prizes to those procuring 
piece of candy with center of a particular color or having a particular 
color; (4) supplying, ete., wholesalers, ete., with assortments, together 
with a push card or punchboard, for use or which may be used, in dis- 
tributing or selling said candy to public at retail; (5) furnishing to whole- 
salers, etc., a push card or punchboard, either with packages or assortments 
or separately, informing purchaser that products in question are being 
sold to public by lot or chance, ete.; (6) furnishing wholesalers, ete., with 
display cards, either with assortments or separately, informing public that 
products are being sold to public by lot or chance, ete.; and (7) furnishing 
wholesalers with display cards or other printed matter for use in connec- 
tion with sale of such products and which inform purchasing public that 
upon the obtaining by the ultimate purchaser of a piece of a particular 
colored center large piece or small box of candy or another article of mer- 
chandise will be given free to such purchaser; as in order below in detail 
specified and set forth. 


* Modifying decree in question not reported in Federal Reporter. 
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Moprriep Orper To CEASE AND Dxsist 


This proceeding coming on for further hearing before the Federal 
Trade Commission, and it appearing that on June 21, 1935, the 
Commission made its findings as to the facts herein and concluded 
therefrom that respondent had violated the provisions of Section 5 
of the Federal Trade Commission Act, and on June 21, 1935, issued, 
and on June 26, 1935, served its order to cease and desist; and it 
further appearing that on July 1, 1936, the United States Circuit 
Court of Appeals for the Seventh Circuit rendered its opinion and 
entered its decree modifying the aforesaid order of the Commission 
in certain particulars and affirming said order in other particulars, 
and subsequently, on July 19, 1940, modified its said decree. 

Now, therefore, Pursuant to the provisions of subsection (2) of 
Section 5 of the Federal Trade Commission Act, the Commission 
issues this, its modified order to cease and desist, in conformity with 
the said court’s modified decree: 

It is hereby ordered, That the said respondent, The Bonita Co., 
a corporation, its representatives, agents, servants, employees, and 
successors, in the manufacture, sale, and distribution in interstate 
commerce of candy and candy products, forever cease and desist 
from: 

1. Selling and distributing to jobbers and wholesale dealers, for 
resale to retail dealers, candy so packed and assembled that sales 
of such candy to the general public are to be made or are designed 
to be made by means of a lottery, gaming device, or gift enterprise. 

2. Supplying to, or placing in the hands of, wholesale dealers and 
jobbers packages or assortments of candy which are used or are 
designed to be used without alteration or rearrangement of the con- 
tents of such packages or assortments, to conduct a lottery, gaming 
device, or gift enterprise in the sale or distribution of the candy or 
candy products contained in said assortment to the public. 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail, pieces of candy of uniform size, 
shape and quality having centers of a different color or being of a 
different color and contained within wrappers, together with larger 
pieces of candy which said larger pieces of candy are to be given as 
prizes to the person procuring a piece of candy with a center of a 
particular color or a piece of candy of a particular color. 

4. Supplying to or placing in the hands of wholesale dealers and 
jobbers assortments of candy together with a device commonly called 


322695™—41—-von, 832—_97 


1534 FEDERAL TRADE COMMISSION DECISIONS 
Modified Order 32 F.T. 0. 


a push card or punch board, for use or which may be used in dis- 
tributing or selling said candy to the public at retail. 

5. Furnishing to wholesale dealers and jobbers a device commonly 
called a push card or a punchboard either with packages or assort- 
ments of candy or candy products or separately, bearing a legend 
or legends or statements informing the purchaser that the candy or 
candy products are being sold to the public by lot or chance or in 
accordance with a sales plan which constitutes a lottery, gaming de- 
vice, or gift enterprise. 

6. Furnishing to wholesale dealers and jobbers, display cards, either 
with assortments of candy or candy products, or separately, bearing 
a legend or legends or statements informing the purchaser that the 
candy or candy products are being sold to the public by lot or 
chance or in accordance with a sales plan which constitutes a lottery, 
gaming device, or gift enterprise. 

7. Furnishing to wholesale dealers and jobbers display cards or 
other printed matter for use in connection with the sale of candy or 
candy products, which said advertising literature informs the pur- 
chasing public that upon the obtaining by the ultimate purchaser of 
a piece of candy of a particular colored center, a larger piece of candy 
or small box of candy or another article of merchandise will be given 
free to said purchaser. 

It is further ordered, That respondent, The Bonita Co., a corpora- 
tion, shall within 80 days after the service upon it of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with this order. 
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IN THE MArTrTER OF 
A. McLEAN & SON 


MODIFIED CEASE AND DESIST ORDER 


Docket 2264. Order, May 17, 1941 


Modified order, pursuant to provisions of Section 5 (i) of Federal Trade Com- 
mission Act, in proceeding in question, in which (1) original order issued on 
June 21, 1935, 20 F. T. C. 468, prohibiting sale of candy by lottery schemes or 
devices; (2) Circuit Court of Appeals for the Seventh Circuit, on July 1, 1936, 
in Federal Trade Commission v. A. McLean & Son, M. J. Holloway & Co., 
Queen Anne Candy Co. and The Bonita Co., 84 F. (2d) 910, 22 F. H. C. 1149, 
rendered its opinion and entered its decree modifying said order of the 
Commission in certain particulars and affirming the same in other particulars; 
and (38) on July 19, 1940, in Federal Trade Commission v. A. McLean & Son, 
31 F. T. C. 1828," modified its said decree— 

Requiring respondent, its representatives, etc., in the manufacture, sale and 
distribution in interstate commerce of candy and candy products, to forever 
cease and desist from (1) selling, etc., to jobbers, etc., for resale to retailers, 
candy so packed and assembled that sales thereof to the general public are 
to be made, or are designed to be made by means of a lottery, etc., (2) sup- 
plying, etc., wholesalers, etc., with packages or assortments of candy which 
are used, or are designed to be used, without alteration or rearrangement of 
the contents, to conduct a lottery, etc., in sale or distribution of such contents,, 
(3) packing, etc., in the same package of candy for sale to the public at 
retail, pieces of candy of uniform size, etc., with centers of a different color, 
together with larger pieces of candy, or small boxes of candy, or other 
articles of merchandise, to be given as prizes to those procuring piece of 
eandy with center of a particular color, (4) furnishing wholesalers, etec., with 
display cards, either with assortments or separately, informing public that 
products are being sold to public by lot or chance, etc., and (5) furnishing 
wholesalers, ete., with display cards or other printed matter for use in con- 
nection with sale of such products and which inform purchasing public that 
upon the obtaining by the ultimate purchaser of a piece of a particular 
eolored center, larger piece of candy, or small box of candy or another article 
of merchandise will be given free to Such purchaser; as in order below in 
detail specified and set forth. 


Moprriep Orprer TO CEASE AND DESIST 


This proceeding coming on for further hearing before the Federal 
Trade Commission, and it appearing that on June 21, 1935, the Com- 
mission made its findings as to the facts herein and concluded there- 
from that respondent had violated the provisions of Section 5, of the. 
Federal Trade Commission Act, and on June 21, 1935, issued, and on. 


1 Modifying decree in question not reported in Federal Reporter. 
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June 25, 1935, served its order to cease and desist; and it further ap- 
pearing that on July 1, 1936, the United States Circuit Court of Appeals 
for the Seventh Circuit rendered its opinion and entered its decree 
modifying the aforesaid order of the Commission in certain particu- 
lars and affirming said order in other particulars, and subsequently 
on July 19, 1940, modified its said decree. 

Now, therefore, Pursuant to the provisions of subsection (i) of Sec- 
tion 5 of the Federal Trade Commission Act, the Commission issues 
this, its modified order to cease and desist, in conformity with the said 
court’s modified decree: 

It is hereby ordered, That the said respondent, A. McLean and Son, 
a corporation, its representatives, agents, servants, employees, and suc- — 
cessors, in the manufacture, sale, and distribution in interstate com- 
merce of candy and candy products, forever cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers, for 
resale to retail dealers, candy so packed and assembled that sales of 
such candy to the general public are to be made or are designed to be 
amade by means of a lottery, gaming device, or gift enterprise. 

2. Supplying to, or placing in the hands of, wholesale dealers and 
jobbers packages or assortments of candy which are used or are de- 
signed to be used without alteration or rearrangement of the contents 
of such packages or assortments, to conduct a lottery, gaming device, 
or gift enterprise in the sale or distribution of the candy or candy 
products contained in said assortment to the public. 

3. Packing or assembling in the same package of candy, for sale to 
the public at retail, pieces of candy of uniform size, shape, and quality, 
having centers of a different color, together with larger pieces of candy, 
or small boxes of candy, or other articles of merchandise, which said 
larger pieces of candy, or small boxes of candy, or other articles of 
merchandise are to be given as prizes to the purchaser procuring a 
piece of candy with a center of a particular color. 

4. Furnishing to wholesale dealers and jobbers, display cards, either 
with assortments of candy or candy products, or separately, bearing a 
legend or legends or statements informing the purchaser that the candy 
or candy products are being sold to the public by lot or chance or in 
accordance with a sales plan which constitutes a lottery, gaming device, 
or gift enterprise. 

5. Furnishing to wholesale dealers and jobbers display cards or other 
printed matter for use in connection with the sale of candy or candy 
products, which said advertising literature informs the purchasing — 
public that upon the obtaining by the ultimate purchaser of a piece of 
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candy of a particular colored center, a larger piece of candy or small 
box of candy or another article of merchandise will be given free to 
said purchaser. 

_ It is further ordered, That respondent, A. McLean and Son, a cor- 
poration, shall within 30 days after the service upon it of this order, 
file with the Commission a report in writing setting forth in detail the 
Manner and form in which it has complied with this order. 
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M. J. HOLLOWAY & COMPANY 
MODIFIED CEASE AND DESIST ORDER 
Docket 2265. Order, May 17, 1941 


Modified order, pursuant to provisions of Section 5 (i) of Federal Trade Commis- 
sion Act, in proceeding in question, in which (1) original order issued on 
June 25, 1985, 21 F, T. C. 79, prohibiting sale of candy by lottery schemes or 
devices ; (2) Circuit Court of Appeals for the Seventh Circuit, on July 1, 1936, 
in Federal Trade Commission v. A. McLean & Son, M. J. Holloway & Co., 
Queen Anne Candy Co. and The Bonita Co., 84 F. (2d) 910, 22 F. T. C. 1149, 
rendered its opinion and entered its decree modifying said order of the Com- 
mission in certain particulars and affirming the same in other particulars; 
and (8) on July 19, 1940, in Federal Trade Commission v. M. J. Holloway & 
Co., 31 F. T. C. 1829,* modified its said decree— 

Requiring respondent, its representatives, etc., in the manufacture, sale, and dis- 
tribution in interstate commerce of candy and candy products, to forever 
cease and desist from (1) selling, ete., to jobbers, etc., for resale to retailers, 
candy so packed and assembled that sales thereof to the general public are 
to be made, or are designed to be made by means of a lottery, ete., (2) supply- 
ing, etc., wholesalers, etc., with packages or assortments of candy which are 
used, or are designed to be used, without alteration or rearrangement of the 
contents, to conduct a lottery, ete., in sale or distribution of such contents, 
(3) packing, etc., in the same package of candy for sale to the public at retail, 
pieces of candy of uniform size, etc., with centers of a different color, together 
with larger pieces of candy, or Small boxes of candy, or other articles of 
merchandise, to be given as prizes to those procuring piece of candy with 
center of a particular color, (4) supplying, ete., wholesalers, ete., with assort- 
ments, together with a push card or punch board, for use or which may be 
used in distributing or selling said candy to public at retail, and (5) furnish- 
ing to wholesalers, ete., a push card or punch board, either with packages or 
assortments or separately, informing purchaser that products in question are 
being sold to public by lot or chance, ete. ; as in order below in detail specified 
and set forth. 

Moptrtep Orprer To CEASE AND DEsIstT 


This proceeding coming on for further hearing before the Federal 
Trade Commission, and it appearing that on June 25, 1935, the 
Commission made its findings as to the facts herein and concluded 
therefrom that respondent had violated the provisions of Section 
5 of the Federal Trade Commission Act, and on June 25, 1935, issued, 
and on June 27, 1935, served its order to cease and desist; and it 
further appearing that on July 1, 1936, the United States Circuit 
Court of Appeals for the Seventh Circuit rendered its opinion and 
entered its decree modifying the aforesaid order of the Commission 


1 Modifying decree in question not reported in Federal Reporter. 
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in certain particulars and affirming said order in other particulars 
and subsequently, on July 19, 1940, modified its said decree; 

Now, therefore, Pursuant to the provisions of subsection (i) of 
Section 5 of the Federal Trade Commission Act, the Commission 
issues this, its modified order to cease and desist, in conformity with 
the said court’s modified decree: 

It is hereby ordered, That the said respondent, M. J. Holloway 
& Co., a corporation, its representatives, agents, servants, employees, 
and successors, in the manufacture, sale, and distribution in interstate 
commerce of candy and candy products, forever cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers, for 
resale to retail dealers, candy so packed and assembled that sales. of 
such candy to the general public are to be made or are designed to 
be made by means of a lottery, gaming device, or gift enterprise. 

2. Supplying to, or placing in the hands of, wholesale dealers and 
jobbers packages or assortments of candy which are used or are 
designed to be used without alteration or rearrangement of the con- 
tents of such packages or assortments, to conduct a lottery, gaming 
device, or gift enterprise in the same or distribution of the candy 
or candy products contained in said assortment to the public. 

3. Packing or assembling in the same package of candy, for sale 
to the public at retail, pieces of candy of uniform size, shape, and 
quality, having centers of a different color, together with larger 
pieces of candy, or small boxes of candy, or other articles of mer- 
chandise, which said larger pieces of candy, or small boxes of candy, 
or other articles of merchandise are to be given as prizes to the pur- 
chaser procuring a piece of candy with a center of a particular color. 

4. Supplying to or placing in the hands of wholesale dealers and 
jobbers assortments of candy together with a device commonly called 
a push card or punchboard, for use or which may be used in dis- 
tributing or selling said candy to the public at retail. 

5. Furnishing to wholesale dealers and jobbers a device commonly 
called a push card or a punchboard either with packages or assort- 
ments of candy or candy products or separately, bearing a legend 
or legends or statements informing the purchaser that the candy 
or candy products are being sold to the public by lot or chance or in 
accordance with a sales plan which constitutes a lottery, gaming 
device, or gift enterprise. 

It is further ordered, That respondent, M. J. Holloway & Co., a 
corporation, shall within 30 days after the service upon it of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which it has complied with this order. 
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QUEEN ANNE CANDY COMPANY 


MODIFIED CEASE AND DESIST ORDER 
Docket 2277. Order, May 17, 1941 


Modified order, pursuant to provisions of Section 5 (i) of Federal Trade Com- 
mission Act, in proceeding in question, in which (1) original order issued on 
June 25, 1935, 21 F. T. C. 102, prohibiting sale of candy by lottery schemes 
or devices; (2) Circuit Court of Appeals for the Seventh Circuit, on July 1, 
1936, in Federal Trade Commission v. A. McLean & Son, M. J. Holloway & 
Co., Queen Anne Candy Co., and The Bonita Co., 84 F. (2d) 910, 22 FB. T. C. 
1149, rendered its opinion and entered its decree modifying said order of the 
Commission in certain particulars and affirming the same in other particu- 
lars; and (8) on July 19, 1940, in Federal Trade Commission v. Queen Anne 
Candy Co., 31 F. T. C. 1832,’ modified its said decree— 

Requiring respondent, its representatives, etc., in the manufacture, sale, and 
distribution in interstate commerce of candy and candy products, to forever 
cease and desist from (1) selling, ete., to jobbers, etc., for resale to retailers, 
candy so packed and assembled that sales thereof to the general public are 
to be made, or are designed to be made by means of a lottery, etc, (2) 
supplying, ete., wholesalers, ete., with packages or assortments of candy 
which are used, or are designed to be used, without alteration or rearrange- 
ment of the contents, to conduct a lottery, ete., in the sale or distribution 
of such contents, (8) packing, etc., in the same package, etc., of candy for 
sale to the public at retail, pieces of candy of uniform size, etc., having 
centers of a different color, together with larger pieces of candy to be given 
as prizes to those procuring piece of candy with center of a particular color, 
(4) supplying, ete, wholesalers, ete., with assortments, together with a 
push card or punchboard, for use or which may be used in distributing or 
selling said candy to public at retail, and (5) furnishing to wholesalers, 
ete., a push card or punchboard either with packages or assortments or 
separately, informing purchaser that products in question are being sold 
to public by lot or chance, etc., as in order below in detail specified and set 
forth. 


Moptrtep Orper To CEASE AND DEsIST 


This proceeding coming on for further hearing before the Federal 
Trade Commission, and it appearing that on June 25, 1935, the Com- 
mission made its findings as to the facts herein and concluded there- 
from that respondent had violated the provisions of section 5 of the 
Federal Trade Commission Act, and on June 25, 1935, issued, and on 
June 27, 1935, served its order to cease and desist; and it further ap- 
pearing that on July 1, 1936, the United States Circuit Court of 
Appeals for the Seventh Circuit rendered its opinion and entered its 
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decree modifying the aforesaid order of the Commission in certain 
particulars and affirming said order in other particulars, and subse- 
quently, on July 19, 1940, modified its said decree; 

Now, therefore, Pursuant to the provisions of subsection (i) of sec- 
tion 5 of the Federal Trade Commission Act, the Commission issues 
this, its modified order to cease and desist, in conformity with the said 
ponri's modified decree: 

It is hereby ordered, That the said respondent, Queen Lees Candy 
Co., a corporation, its representatives, agents, servants, employees, and 
successors, in the manufacture, sale, and distribution in interstate 
commerce of candy and candy products, forever cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers, for re- 
sale to retail dealers, candy so packed and. assembled that sales of 
such candy to the general public are to be made or are designed to 
be made by means of a lottery, gaming device, or gift enterprise. 

2. Supplying to, or placing in the hands of, wholesale dealers and 
jobbers packages or assortments of candy which are used or are de- 
signed to be used without alteration or rearrangement of the contents 
of such packages or assortments, to conduct a lottery, gaming device, 
or gift enterprise in the sale or distribution of the candy or candy 
products contained in said assortment to the public. 

3. Packing or assembling in the same package or assortment of 

candy for sale to the public at retail, pieces of candy of uniform size, 
shape, and quality having centers %G a different color, together with 
larger pieces of candy which larger pieces of candy are to be given 
as prizes to the person procuring a piece of candy with a center of 
a particular color. 

4, Supplying to or placing in the hands of wholesale dealers and 
jobbers assortments of candy together with a device commonly called 
a push card or punchboard, for use or which may be used in dis- 
tributing or selling said candy to the public at retail. 

5. Furnishing to wholesale dealers and jobbers a device commonly 
called a push card or a punchboard either with packages or assort- 
ments of candy or candy products or separately, bearing a legend or 
legends or statements informing the purchaser that the candy or candy 
products are being sold to the public by lot or chance or in accord- 
ance with a sales plan which constitutes a lottery, gaming device, or 
gift enterprise. 

It is further ordered, That respondent, Queen Anne Candy Co., a 
corporation, shall within 30 days after the service upon it of this order, 
file with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with this order. 
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In Toe MATreER oF 
KIDDER OIL COMPANY 


MODIFIED CEASE AND DESIST ORDER 


Docket 8026. Order, May 20, 1941 


Modified order, pursuant to provisions of section 5 (i) of Federal Trade Com- 
mission Act, in proceeding in question, in which (1) Commission on Septem- 
ber 19, 1939, 29 F. T. C. 987, made its findings and conclusion and issued cease 
and desist order; and (2) Circuit Court of Appeals for the Seventh Circuit, 
on January 15, 1941, in Kidder Oil Co. v. Federal Trade Commission, 117 F. 
(2d) 892, 32 F. T. C. 1823, rendered its decision modifying said order of Com- 
mission and on February 28, 1941, issued its decree modifying same and 
directing Commission to modify such order in accordance therewith— 

Requiring respondent, its officers, etc., in connection with the offer, ete., of its 
product “Koatsal,” in commerce, to cease and desist from representing (1) 
that Joseph K. Kidder is an original pioneer in the blending of colloidal 
graphite and lubricating oil and that he has great scientific knowledge which 
enabled him to develop Koatsal; (2) that Koatsal, when used as a lubricant 
in a motor operated under “full-film” conditions, penetrates and adheres to 
all metal surfaces it reaches, permeates the pores of the metal, soaks into the 
metal, and that the metal becomes plated with Koatsal and moving parts 
ride on this plating; (3) that the lubricating qualities thereof, when used 
as a lubricant under “full-film” conditions, are any greater than the lubri- 
cating qualities of the oil therein contained; and (4) that the usual and cus- 
tomary earnings or profit to be derived from the sale of its product by dis- 
tributors, ete., are larger than usual amounts actually so earned under 
normal conditions in the due course of business; as in order below in detail 
set forth. 


Moptrtep Orper To Crasr AND Desist 


This proceeding coming on for further hearing before the Federal 
Trade Commission and it appearing that on September 19, 1939, the 
Commission made its findings as to the facts and concluded therefrom 
that the respondent had violated the provisions of the Federal Trade 
Commission Act and issued and subsequently served its order to cease 
and desist; and it further appearing that on January 15, 1941, the 
United States Circuit Court of Appeals for the Seventh Circuit 
rendered its decision modifying the Commission’s order to cease and 
desist and on February 28, 1941, the aforesaid Circuit Court of Ap- 
peals issued its decree modifying the aforesaid order of the Commis- 
sion and directed the Commission to modify its aforesaid order to 
cease and desist in accordance with said decree; 

Now, therefore, Pursuant to the provisions of subsection (i) of sec- 
tion 5 of the Federal Trade Commission Act, the Commission issues 
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this its modified order to cease and desist in conformity with the said 
court decree: 

It ts ordered, That the respondent, Kidder Oil Co., a corporation, 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale and distribution of its product “Koatsal” whether sold under 
that name or under any other name in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from representing: 

1. That Joseph K. Kidder is an original pioneer in the blending of 
colloidal graphite and lubricating oil and that he has great scientific 
knowledge which enabled him to develop Koatsal. 

2. That Koatsal, when the same is used as a lubricant in a motor 
operated under “full-film” conditions, penetrates and adheres to all 
metal surfaces it reaches, permeates the pores of the metal, soaks 
into the metal, and that the metal becomes plated with Koatsal and 
moving parts ride on this plating. 

3. That the lubricating qualities of Koatsal, when the same is used 
as a lubricant in a motor operated under “full-film” conditions, are 
any greater than the lubricating qualities of the oil which it contains. 

4. That the usual and customary earnings or profit to be derived 
from the sale of its product by distributors, salesmen, and demon- 
strators are larger than and in excess of the usual and customary 
amounts actually so earned under normal conditions in the due course 
of business. 

It is further ordered, That the respondent, Kidder Oil Co., a cor- 
poration, shall within 30 days after the entry of this order file with 
the Commission a report in writing, setting forth in detail the manner 
and form in which it has complied with this order. 
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Syllabus S21 ae: 


In THE MATTER OF 


ALLIED SPECIALTIES, INC., AND RALPH J. BIERY, WIL- 


LIAM G. WHITE, AND ANNE STRINGER 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3360. Complaint, Mar. 17, 1938—Decision, May 21, 1941 


Where a corporation and its president, and secretary-treasurer, who directed and 


controlled its policies and operations, and who had been engaged in similar 
practices through the instrumentality of previous corporations, since dis- 
solved; engaged in the competitive interstate sale and distribution of nut 
display warmers and peanuts for use therein, under arrangements by which 
owners or proprietors of the business where the warmers were placed and 
said corporation each retained a certain proportion of the 5 cents charged 
per bag of nuts, and 2 cents per bag were retained by the purchaser of the 
warmers ; 


In selling their said nut display warmers, usually in lots of 25 or more, through 


(a) 


(b) 


(c) 


salesmen employed by them on a commission basis whom they furnished 
with advertisements to be placed in the local papers in towns in which they 
were preparing to solicit orders containing such typical statements as ‘$2,600 
cASH will purchase controlling interest in business. Worth $500 monthly 
to right man. * * * Unusual circumstances have made this opening 
available. Address Box ——,” and furnished with a prearranged Sales talk 
outlining the plan of operation; 

Represented that exorbitant profits would be earned from operation of such 
warmers, and made use of a guarantee or repurchase agreement to be 
attached to contract of purchase, which provided that if a cash return of 
120 percent was not realized on the investment, they would repurchase 
the warmers at the price of the original investment less certain rental 
deductions, or resell the territory ; facts being none of the purchasers earned 
$300 to $500 monthly or any other substantial sum, as advertised, method 
of vending proposed was impractical and would not induce sufficient sales 
to cover cost of operation of said warmers, which did not earn the average 
amount claimed for them, and their earning capacity was grossly exag- 
gerated ; 

Represented, as aforesaid, that, upon the purchase of a designated number 
of said devices, they would give the purchaser exclusive territory and 
would place the warmers in various locations for him; facts being that, 
in many. instances, they sold the warmers to more than one purchaser 
operating in territory granted as exclusive, and did not find location for 
operation; and 

Authorized and made use of repurchase agreement above described notwith- 
standing the fact they did not live up to its provisions, but, on the contrary, 
refused to accept the return of any warmers or to resell the territory where 
they were located ; 


With effect of misleading and deceiving a substantial number of customers and 


prospective purchasers of said nut display warmers into the erroneous 
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belief that said representations were true and, by reason thereof, into 
purchase of said products, with result of diverting trade unfairly from 
competitors who do not misrepresent their respective products or business: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition. 


Before Mr. Miles J. Furnas and Mr. Arthur F. Thomas, trial 
examiners. 

Mr. John Darsey and Mr. 8S. Brogdyne Teu, IT, for the Commission. 

White & Jones, of Indianapolis, Ind., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Allied Specialties, 
_Ine., a corporation, Ralph J. Biery, William G. White, and Anne 
Stringer, individually, and as president, vice president, and secretary- 
treasurer, respectively, of said corporation, hereinafter designated as 
respondents, have been and are using unfair methods of competition in 
commerce, as “commerce” is defined in said act, and it appearing to 
said Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

ParacrarH 1. The respondent, Allied Specialties, Inc., is a corpora- 
tion organized and existing under the laws of the State of Indiana, 
having an office and principal place of business at 621 North Noble 
Street, Indianapolis, Ind. It is now, and for several years last past 
has been, engaged in the business of distributing and selling in com- 
merce, as hereinafter set out, nut display warmers, under the trade 
name “Ko-Pak-Ta,” and peanuts for use in said nut display warmers. 
All of the respondents named herein act together and in cooperation 
with each other in doing the things herein alleged. 

The individual respondents, Ralph J. Biery, William G. White, and 
Anne Stringer, are president, vice president, and secretary-treasurer, 
respectively, of the respondent corporation, and are more actively in 
charge of said corporation and direct and control all of its policies and 
operations. 

To a substantial extent, sales of said products are made by respond- 
ents to persons located in States other than the State of Indiana, pur- 
suant to which sales, and as a part thereof, shipments are made by 
the respondents from the State of Indiana, through and into other 
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States of the United States, to said purchasers. Respondents maintain 
a course of trade in said nut display warmers and nuts sold and dis- 
tributed by them in commerce between and among the various States 
of the United States. 

There are other corporations, partnerships, firms, and individuals, 
engaged in the sale of similar products, or products to be used for 
same and similar purposes, who cause their products, when sold, to be 
transported from their respective places of business to purchasers 
thereof located in the various States of the United States other than 
the State from which said respective shipments originate. The re- 
spondents are, and have been at all times herein mentioned, in com- 
petition with such corporations, partnerships, firms and individuals 
in such commerce. 

Par. 2. In the course and conduct of the business as hereinabove 
described, the nut display warmers are sold through salesmen, who 
are employed on a commission basis, and each purchaser is required 
to purchase enough of said devices to equip and operate a “chain.” 
‘The nut warmers are procured by respondents at a cost of $5.50 each, 
and are sold to the public in lots of twenty-five or more at a price of 
$26.50 each. The salesmen are paid a commission of $8.50 on the sale 
of each nut warmer, resulting in a net profit to respondents of $11.50 
for each nut warmer sold. The respondents supply 75 envelopes of 
nuts with each warmer, which nuts are valued at 114 cents per enve- 
lope, aggregating a total value of $1 per warmer for the nuts 
furnished. The warmers are located by the purchasers in public places 
of business where members of the public may secure nuts therefrom at 
5 cents per bag. The owners or proprietors of the businesses where 
the warmers are placed are permitted to retain 124 cents per bag for 
rental and service in connection with the sale of the nuts. One and 
one-third cents per bag is remitted to respondents and 2 cents per bag 
is retained by purchasers of the warmers. 

In the course and conduct of the business as aforesaid, and for the 
purpose of promoting the sale of said products, the respondents have 
adopted, follow, and pursue a sales plan designed to mislead, deceive, 
and confuse customers and prospective purchasers respecting the earn- 
ings to be realized from the purchase and operation of the nut warmers 
offered for sale, and the guarantees made by respondents with regard 
to such earnings, which said sales plan may be summarized as follows: 

(a) Salesmen are authorized and instructed to cause contact adver- 
tisements to be inserted in local newspapers in the territories which 
have been assigned to them, which advertisements grossly exaggerate 
the earnings to be realized from the required investments. The fol- 
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lowing ads are typical of those suggested by respondents for this 
purpose : ; 
$2,600 CasH 


will purchase controlling interest in business. Worth $500 monthly to right man. 
Party selected must be between 25 and 55 years of age, and furnish references. 
Gentile. Unusual circumstances have made this opening available. Address 
Box #——. 

WANTED—Man, 30 years of age or over to take complete charge of business in 
Man selected must have $400 cash and dependable references. Compen- 
sation unusually good. Give phone. Box # ; 

MANAGER WANTED—Gentile preferred by reliable company operating in 28 
States, to handle its wholesale business in name of city and surrounding counties. 
Worth $300 monthly to right man. Must possess $1,250 cash. Man selected must 
have some business experience, excellent references, confidence in his own ability, 
and a strong desire to succeed. For such a man we have an excellent opportunity. 
Unless you meet these requirements please do not answer. Give full qualifications 
and phone number. Box # ; 


(5) Sales talks are furnished salesmen by respondents which au- 
thorize and instruct them to represent exorbitant and impossible 
profits to be earned from operating the nut display warmers, and to 
promise prospective purchasers exclusive territories upon the purchase 
of a designated number thereof. The sales talks suggest many differ- 
ent methods of representing exaggerated earnings and the value of the 
exclusive territory to be assigned, such as references to ambiguous 
provisions of the contract of purchase and comparisons with fictitious 
standards. 

(ce) Salesmen are authorized to offer slow prospects a repurchase 
agreement, or insurance policy, which may be attached as a rider to 
the contract of purchase, which repurchase agreement or insurance 
policy seemingly provides that if a cash return of 120 percent is not 
realized on the investment made, the nut display warmers will be 
repurchased by the respondents at the price of the original investment, 
less certain minor deductions. 

(d) The salesmen are instructed and authorized to make many other 
varied representations and suggestions in aid of the sales plan set 
forth in subsections (a), (6), and (¢) hereof, all of which representa- 
tions and suggestions are calculated and intended to create false im- 
pressions in the minds of customers and prospective purchasers re- 
specting the earnings to be realized and the nature and effect of various 
provisions of the contract of purchase and the repurchase agreement 
executed incident thereto. 

Par. 3. The respondent, Allied Specialties, Inc., is the successor of 
International Merchandising Corporation of America, which was an 
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Indiana corporation, and which corporation during its existence was 
the successor of Roy Stringer Co., Ltd., which was also an Indiana cor- 
poration. Both of the above named predecessor corporations were 
engaged in the sale of nut display warmers such as those being cur- 
rently offered for sale and sold by the respondents, and caused their 
said products, when sold, to be transported from their respective places 
of business to purchasers thereof residing in the various other States 
of the United States. The respondents, William G. White and Anne 
Stringer, were connected with both of the said predecessor corpora- 
tions in official capacities. The respondent, Ralph J. Biery, was a 
salesman for the Roy Stringer Co., Ltd. While so connected, as 
above set forth, with said predecessor corporations, the individual 
respondents, Biery, White, and Stringer, both in their official capaci- 
ties and as individuals, actively participated in the formation and 
execution of a sales plan and policy for said predecessor corporations 
identical with and similar to, in its major respects, that which is now 
being used by the respondents, as set forth in paragraph 2 hereof. 

Par. 4. The use by respondents of the sales plan set forth in para- 
graph 2 hereof and of the representations and statements made 
directly by respondents and by agents of the respondents, has the 
tendency and capacity to confuse, mislead, and deceive purchasers and 
prospective purchasers respecting the real or usual profits to be derived 
from the operation of respondents’ nut display warmers; also to 
confuse, mislead, and deceive customers and prospective purchasers 
into the erroneous and mistaken belief that their investment guaran- 
tees them a return of 120 percent and that the failure to earn such a 
percentage will entitle them to a refund of their money, less certain 
minor deductions; also to confuse, mislead, and deceive customers and 
prospective purchasers into the belief that they are obtaining an 
exclusive territory for the operation of said nut display warmers. In 
truth and in fact, the respondents’ nut display warmers will not earn 
or average the amounts claimed for them and their usual earning 
capacity is grossly exaggerated. The repurchase agreement or insur- 
ance policy attached as a rider to the contract of purchase is not a 
guarantee in the true sense of the term, for it contains so many vague 
and veiled conditions precedent to be complied with by the purchaser 
as to make it impossible of fulfillment. The 120 percent profit guar- 
antee contained therein is, by virtue of the hidden conditions, rendered 
a mere subterfuge. The respondents do not intend that the “exclusive 
territory” provision of the purchase contract or that the 120 percent 
earning guarantee in the repurchase agreement shall ever become 
effective or operative. 
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Par. 5. The use of the sales plan hereinabove set forth, and the 
false and misleading representations made in pursuance thereof, have 
the tendency and capacity to, and do, mislead and deceive a substan- 
tial number of customers and prospective purchasers of nut display 
warmers into the erroneous belief that said representations are true, 
and cause a substantial number of said purchasers, because of such 
erroneous belief, to purchase the nut display warmers of the respond- 
ents. The aforesaid acts, practices and misrepresentations have the 
capacity and tendency to, and have, diverted trade unfairly to re- 
spondent Allied Specialties, Inc., from competitors who do not mis- 
represent their products or their respective businesses and to disrupt, 
demoralize, and otherwise injure the entire trade in nut display warm- 
ers. Asa result thereof, substantial injury has been, and is now being, 
done by respondents to substantial competition in commerce among 
and between the various States of the United States. 

Par. 6. The aforementioned methods, acts, and practices of respond- 
ent are all to the prejudice of the public and respondents’ competitors 
as hereinabove alleged. Said methods, acts and practices constitute 
unfair methods of competition in commerce within the intent and 
meaning of section 5 of an act of Congress, entitled “An Act to create 
the Federal Trade Commission, on March 17, 1938, issued and subse- 
other purposes,” approved September 26, 1914. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 17, 1938, issued and subse- 
quently served its complaint in this proceeding upon the respond- 
ents, Allied Specialties, Inc., a corporation, and Ralph J. Biery, 
William G. White, and Anne Stringer, individually and as presi- 
dent, vice president, and secretary-treasurer, respectively, of said cor- 
poration, charging them with the use of unfair methods of compe- 
tition in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of the answers of the 
respondents thereto, testimony and other evidence in support of the 
allegations of said complaint were introduced by S. Brogdyne Teu, IT, 
attorney for the Commission, before trial examiners of the Com- 
mission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. The respondents appeared by Attorney William G. White 
but did not introduce evidence in opposition to the complaint. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint, answer thereto, testimony, 
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and other evidence, report of the trial examiners upon the evidence, 
brief in support of the complaint (no brief having been filed by the 
respondents or oral argument requested), and the Commission having 
duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent Allied Specialties, Inc., is a corpora- 
tion organized and existing under the laws of the State of Indiana, 
having its office and principal place of business at 621 Noble Street, 
Indianapolis, Ind. It is now, and for several years last past has 
been, engaged in the sale and distribution of nut display warmers 
under the trade name “Ko-Pak-Ta” and peanuts for use in said nut 
display warmers. 

The respondents Ralph J. Biery and Anne Stringer are individuals 
and are, respectively, president and secretary-treasurer of respondent 
corporation Allied Specialties, Inc. 

Respondent William G. White is an individual and until his 
resignation in May 1938 was vice president of respondent corporation. 
His activities, however, were limited to those of attorney, and said 
respondent did not participate in the acts and practices hereinafter 
described. 

Respondents Ralph H. Biery and Anne Stringer are actively in 
charge of said corporate respondent and direct and control all of its 
policies and operations. 

Par. 2. The individual respondents Ralph J. Biery and Anne 
Stringer have previously been engaged in acts and practices similar 
to those hereinafter described, as officers, directors, and salesmen of 
various corporations owned and controlled by them. In 1931 Roy 
Stringer, Ltd., a corporation, was organized, having its principal 
place of business at 968 Fort Wayne Avenue. The individual re- 
spondent Anne Stringer was secretary and treasurer of said corpora- 
tion, and the respondent Ralph J. Biery acted as salesman for said 
corporation. In April 1935, the International Merchandising Cor- 
poration of America was organized. The respondent Anne Stringer 
was secretary and treasurer of said corporation and respondent Ralph 
J. Biery acted as salesman. Both the Roy Stringer, Ltd., and the 
international Merchandising Corporation of America, a corporation, 
were discontinued prior to the organization of the respondent cor- 
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poration, Allied Specialties, Inc., and were engaged in acts and 
practices similar to, and identical with, the acts and practices here- 
inafter described. 

Par. 3. In the course and conduct of their business the said respond- 
ents Allied Specialties Inc., Ralph J. Biery, and Anne Stringer, here- 
inafter referred to as respondents, cause said nut display warmers and 
nuts for use therein to be shipped from their place of business in the 
State of Indiana to purchasers thereof located in various other States 
' of the United States. Said respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in said products 
in commerce among and between the various States of the United 
States. 

Par. 4. Respondents are engaged in substantial competition in com- 
merce among and between the various States of the United States and 
in the District of Columbia with other corporations and with partner- 
ships, firms, and individuals engaged in the sale and distribution of 
similar products in commerce among and between the various States 
of the United States. 

Par. 5. In the course and conduct of their business, respondents sell 
said nut display warmers, usually in lots of 25 or more, through sales- 
men who are employed on a commission basis. These nut display 
warmers are purchased by respondents at a cost of $5.50 each and are 
sold to the public in lots of 25 or more at a price of $26.50. The sales- 
men are paid a commission of $8.50 on the sale of each nut warmer. 
The respondents supply 75 envelopes of nuts with each warmer. The 
purchasers of such warmers place them in public places of business 
where members of the public may secure nuts therefrom at 5 cents 
per bag. The owners or proprietors of business where the warmers 
are placed are permitted to retain 124 cents per bag for rental and 
service in connection with sale of the nuts, 114 cents per bag is remit- 
ted to the respondents, and 2 cents per bag is retained by purchaser 
of the warmers. 

Par. 6. For the purpose of promoting the sale of said nut display 
warmers, the respondents follow and pursue a sales plan designed to 
mislead, deceive, and confuse customers and prospective purchasers 
respecting the earning to be realized from the purchase and operation 
of the nut warmers offered for sale. 

The respondents employ a number of sales representatives who 
travel through the various States of the United States, calling upon 
prospective purchasers and soliciting orders for respondents’ nut dis- 
play warmers. Such salesmen, when preparing to operate in a par- 
ticular town or locality, place an advertisement in the local news- 
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paper, which advertisement is furnished by the respondents for use of 
said salesmen and of which the following are typical examples: 


$2,600 CASH 


will purchase controlling interest in business. Worth $500 monthly to right man. 
Party selected must be between 25 and 55 years of age, and furnish references. 
Gentile. Unusual circumstances have made this opening available. Address 
Box # ; 

WanteD—Man, 30 years of age or over to take complete charge of business 
ine ee Man selected must have $400 cash and dependable references. 
Compensation unusually good. Give phone. Box # ——. 

MANAGER WANTED—Gentile preferred by reliable company operating in 28 States, 
to handle its wholesale business in (name of city) and Surrounding counties. 
Worth $300 monthly to right man. Must possess $1,250 cash. Man selected must 
have some business experience, excellent references, confidence in his own ability, 
and a strong desire to succeed. For such a man we have an excellent oppor- 
tunity. Unless you meet these requirements please do not answer. Give full 
qualifications and phone number. Box # ——. 


When said representative of respondent receives a reply to such ad- 
vertisement, an appointment is arranged with the prospective pur- 
chaser, and said representative outlines the plan of operation, usually 
following a prearranged sales talk furnished by the respondents, and 
represents that exorbitant profits will be earned from operating the 
nut display warmers and promises such prospective purchasers exclu- 
sive territory upon the purchase of a designated number of such de- 
vices and further represents that the respondents will place such de- 
vices in various locations for the prospective purchaser. 

Salesmen are authorized to offer prospects a repurchase agreement, 
which may be attached as a rider to the contract of purchase, which 
provides that if a cash return of 120 percent is not realized on the 
investment made, the nut display warmers will be repurchased by the 
respondents at the price of the original investment less certain rental 
deductions, or the territory resold by the respondents. 

Par. 7. All the representations made by the respondents as part 
of such sales plan and scheme are grossly exaggerated, misleading, 
and untrue. None of the purchasers of respondents’ nut warmers earn 
$300 to $500 monthly or any other substantial sum, but, instead, it has 
been the experience of some of such purchasers that the method of 
vending proposed by the respondents through such device is imprac- 
tical and will not induce a sufficient amount of sales to cover the cost 
of operating such nut display warmers. The nut display warmers 
do not earn the average amounts claimed for them and their earning 
capacity is grossly exaggerated. The respondents do not in all in- 
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stances place said nut warmers in locations for operation, as repre- 
sented by their salesmen. The respondents do not permit a return of 
the nut display warmers by a purchaser or live up to the agreements 
contained in the so-called repurchase agreement executed, but, instead, 
refuse to accept return of any such devices or to resell the territory 
where such devices are located. Respondents do not in all cases give 
exclusive territory to the purchaser but, in many instances, have sold 
such nut display warmers to more than one purchaser operating in 
the same territory, granted as exclusive. The representations con- 
tained in respondents’ repurchase agreement that the nut warmers 
will be repurchased from the purchaser or the territory resold, if a 
cash return on investment of 120 percent is not received, has a tendency 
and capacity to cause purchasers to believe that respondents guarantee 
a net return of 120 percent on investment when in fact no such guar- 
antee is given. 

Par. 8. The use of the sales plan hereinabove set forth and the false 
and misleading representations made in connection therewith have the 
tendency and capacity to, and do, mislead and deceive a substantial 
number of customers and prospective purchasers of nut display warm- 
ers into the erroneous belief that such representations are true and 
cause a substantial number of said purchasers, because of such 
erroneous belief, to purchase respondents’ nut display warmers. The 
aforesaid acts and practices have the capacity and tendency to and 
have diverted trade unfairly to the respondents from competitors 
engaged in the sale and distribution of similar products in commerce 
among and between the various States of the United States who do not 
misrepresent their products or their respective businesses. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act, 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answers of the respond- 
ents, testimony, and other evidence taken before trial examiners of the 
Commission theretofore duly designated by it, in support of the alle- 
gations of said complaint and in opposition thereto, the report of the 
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trial examiners upon the evidence, and brief filed in support of the 
complaint ; and the Commission having made its findings as to the facts 
and its conclusion that said respondents have violated the provisions 
of the Federal Trade Commission Act; 

It is ordered, That the respondent Allied Specialties, Inc., a corpo- 
ration, its officers, directors, agents, representatives, and employees 
and the respondents Ralph J. Biery, an individual, and Annie Stringer, 
an individual, and their respective representatives, agents, and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale, and distribution of nut display 
warmers and nuts for use therein and other similar products in com- 
merce as “commerce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Representing any specified sum of money as possible earning or 
profits of operators or purchasers of respondents’ nut display warmers 
which is not a true representation of the average net earnings or profits 
consistently made by operators of such nut display warmers in the 
ordinary course of business and under normal conditions and cir- 
cumstances. 

2. Representing, directly or by inference, that the respondents assign 
exclusive territorial rights within any certain trade area to any pur- 
chaser or prospective purchaser of said nut display warmers when 
such exclusive territory is not, in fact, alloted and maintained by the 
respondent. 

3. Representing, directly or by inference, that respondents obtain 
locations for said nut display warmers when locations for all nut 
warmers sold by the respondents are not, in fact, obtained by the 
respondents. 

4, Representing, directly or by inference, that the respondents resell 
or permit the return of said display nut warmers for refund of invest- 
ment in case the purchaser thereof is dissatisfied, unless and until such 
devices are so disposed of and the investment, in fact, returned to 
dissatisfied customers. 

5. Representing, directly or by inference, that respondents guarantee 
any specified amount as earnings or profits to purchasers or operators 
of respondents’ nut display warmers. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 

It is further ordered, That the complaint be dismissed as to the 
respondent William G. White. 
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Syllabus 


In THE MArTrer OF 


WITOL, INC. WITOL BEAUTY LABORATORIES, INC. 
AND WILLIAM WITOL, ANN FELIX AND HATTIE 
BLANKFELD 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3934. Complaint, Oct. 24, 1939—Decision, May 23, 1941. 


Where two corporations, business operations of one of which were subsequently 
discontinued, together with the individual, who was president, treasurer, and 
principal stockholder of both and formulated and controlled their practices 
and policies, engaged respectively in interstate sale and distribution of 
cosmetic preparation known as “Witol’s New Liquid Skin Peel” and “Take- 
Off,” as treatments for pimples, blackheads, and other skin blemishes; by 
means of advertisements disseminated through the mails, newspapers and 
periodicals, and circulars and other printed or written matter— 

(a) Represented, directly and indirectly, that their aforesaid preparations were 
effective in removing the outer layer of skin and giving user a new, fresh 
surface skin, and in treatment and removal of pimples, blackheads, white- 
heads, freckles, and superficial skin blemishes, and would cause large pores 
and fine lines to diminish; facts being said preparations would not do any of 
such things; and 

(6) Represented that they were making a special offer of $10.85 worth of mer- 
chandise for the price of 98 cents, and that such offer was limited, through 
such typical statements as “This Special Introductory Offer made to you 
* * * ig for a limited time only,” and ‘Notice—There is only a limited 
number of these Special Introductory Offer sets—no more can be promised— 
Don’t delay—First Come, First Served. ONLY ONE SET TO A PERSON,” facts 
being such offer was not special but constituted the usual and customary 
method of distribution used by them in the ordinary and usual course of 
business, and as many sets aS were desired were sold to any one person 
without limitation ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that such false representations were true, 
and of inducing it, because of said belief, to purchase their cosmetic prep- 
arations: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Mr. Miles J. Furnas and Mr. John W. Addison, trial ex- 
aminers. 

Mr. S. Brogdyne Teu, IT, for the Commission. 

Mr. John A. Bolles, of New York City, for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Witol, Inc., Witol 
Beauty Laboratories, Inc., corporations, and William Witol, Ann 
Felix, and Hattie Blankfeld, individually and as officers of Witol, 
Inc., and Witol Beauty Laboratories, Inc., hereinafter referred to as 
respondents, have violated the provisions of the said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrarnu 1. Respondent, William Witol, is an individual and is 
engaged in the sale and distribution of the preparations hereinafter 
described. Respondent, William Witol, conducts his business in con- 
nection with the sale and distribution of such preparations through 
various and sundry corporate instrumentalities. In this and in doing 
the acts and things hereinafter alleged, William Witol is aided and 
assisted by the respondents Ann Felix and Hattie Blankfeld who, 
with said respondent William Witol, serve as officers of such cor- 
porations. Respondent William Witol is presently using the cor- 
porate respondents Witol, Inc., and Witol Beauty Laboratories, Inc., 
in conducting said business and in doing the acts and things herein- 
after alleged, and he has heretofore used the corporations Dermolav 
Laboratories, Inc. and Marvo Beauty Laboratories, Inc., for said 
purposes. 

Par. 2. Respondent Witol, Inc., and Witol Beauty Laboratories, 
Inc., are corporations organized and doing business under and by 
virtue of the laws of the State of New York. 

Respondent William Witol is president and treasurer of the respond- 
ents Witol, Inc., and Witol Beauty Laboratories, Inc., respondent Ann 
Felix is an individual and is vice president of respondents Witol, Inc., 
and Witol Beauty Laboratories, Inc.; and respondent Hattie Blankfeld 
is an individual and is secretary of respondents Witol, Inc., and Witol 
Beauty Laboratories, Inc. All of said respondents have their office 
and principal place of business at 1700 Broadway, New York, N. Y. 

Respondent William Witol is the principal stockholder in, and for- 
mulates, controls, and dominates the practices and policies of, the 
respondent corporations Witol, Inc., and Witol Beauty Laboratories, 
Inc. All of the said respondents have acted together and in coopera- 
tion with each other in carrying out the acts, practices, and methods 
hereinafter alleged. 
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Par. 3. Said respondents are now, and for more than 1 year last 
past have been, engaged in the saie and distribution of certain cosmetic 
preparations known as and sold under the name “Taxn-Orr” and 
“WITOL’S NEW LIQUID SKIN PEEL,” which are offered for sale and sold 
as treatments for pimples, blackheads, whiteheads, coarse pores, 
freckles and other conditions of the skin which might be said to blemish 
the complexion. 

Par. 4. In the course and conduct of their business, respondents 
cause said preparations, when sold, to be transported from their place 
of business in the State of New York to the purchasers thereof located 
in States of the United States other than the State of New York and in 
the District of Columbia. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in said prepara- 
tions in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 5. In the course and conduct of their aforesaid business re- 
spondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, false statements con- 
cerning their said products by United States mails and by insertion in 
newspapers and periodicals having a general circulation, and also in 
circulars and other printed or written matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States and in the District of Columbia, and by other means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, for the purpose of inducing and which are likely to induce, di- 
rectly or indirectly, the purchase of their said products; and have dis- 
seminated and are now disseminating, and have caused and are now 
causing the dissemination of, false advertisements concerning their 
said products by various means for the purpose of inducing and which 
are likely to induce, directly or indirectly, the purchase of their said 
products in commerce, as “commerce,” is defined in the Federal Trade 
Commission Act. Among and typical of the false statements and 
representations contained in said advertisements and circulars dissemi- 
nated and caused to be disseminated as aforesaid are the following: 


Now you can get a 
CLEAR NEW SKIN 


(Picture of Girl) 


Read This 


Free Offer 


1558 FEDERAL TRADE COMMISSION DECISIONS 


Complaint Oe en es 


and know how such Pimples, Blackheads, Freckles and superficial Blemishes as 
are wholly in outer skin are now quickly removed. When your old outer layer 
of skin is flaked away, you have a new, fresh surface skin. Large pores and fine 
lines diminish and you look younger, more lovable! DO IT YOURSELF AT HOME— 
Quickty! “This new home method is all explained and free Treatise is being 
mailed free to readers of this magazine. So, worry no more over your humiliat- 
ing, superficial blemishes or signs of aging in your outer skin. Get this new 
Treatise now. Simply send post card or letter to WITOL BEAUTY LABORATORIES, INC., 
Dept. 367, No. 1700 Broadway, New York, and you will receive it in plain wrapper, 
postpaid and absolutely rrep. If pleased tell friends. 

Not only will my new liquid skin peel clear your old outer skin of ugly super- 
ficial pimples, blackheads, whiteheads, coarse pores, outer freckles, and other 
annoying superficial blemishes, but it will do its work in a few days. You know, 
perhaps, how often one is told in regard to a complexion treatment that they 
must “persist.” Likely enough they “persist” for months only to discover after 
such a waste of time and money that no good has been accomplished. 


Par. 6. Through the use of the statements hereinabove set forth and 
others similar thereto not specifically set out herein, all of which pur- 
port to be descriptive of the remedial or therapeutic properties of 
respondents’ preparations, respondents have represented and do now 
represent, directly or indirectly, that 

(1). Their preparation “Taxn-oFF” is an effective preparation for the 
treatment of pimples, blackheads, whiteheads, freckles, and superficial 
blemishes of the human skin, and that its use will cause large pores 
and fine lines to diminish. 

(2). Their preparation “raxn-orr” is an effective preparation for 
the treatment of pimples, blackheads, whiteheads, coarse pores, outer 
freckles, and other annoying superficial blemishes; 

(3). Their preparation “raKr-oFF” is an effective preparation for the 
removal of the outer layer of the human skin and that its use will give 
one a new, fresh surface skin. 

The respondent further, through the use of the statements above set 
out and others similar thereto not specifically set out herein, all of 
which purport to be descriptive of the remedial or therapeutic prop- 
erties of respondents’ preparation, have represented and do now repre- 
sent, directly and indirectly, that their preparation “w1toL’s NEW 
LIQUID SKIN PEEL”: 

1. Is an effective preparation for the removal of the outer layer of 
the skin. 

2. Is an effective preparation for the removal of blackheads, white- 
heads, coarse pores, outer freckles, superficial pimples, and annoying 
superficial blemishes, and that only a few days’ use will be required to 
effect such result. 

The aforesaid representations. statements and advertisements used 
and disseminated by the respondents as hereinabove described are 
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grossly exaggerated, misleading and untrue. In truth and in fact, the 
preparation “TaKkr-oFFr” is not an effective treatment for pimples, black- 
heads, whiteheads, freckles, and superficial blemishes of the human 
‘skin, nor will its use cause large pores and fine lines to diminish. Said 
preparation is not an effective treatment for the removal of the outer 
layer of the human skin and its use will not give the user a new, fresh 
surface skin. Respondents’ preparation “wriroL’s NEW LIQUID SKIN 
PEEL” is not an effective treatment for the removal of the outer layer of 
the skin, nor will its use remove blackheads, whiteheads, coarse pores, 
outer freckles, superficial pimples, or annoying superficial blemishes 
within a few days or any other length of time. 

Par. 7. In the course and conduct of their said business, the respond- 
ents have represented, through the use of advertising circulars and 
newspaper advertisements, that they were making to the purchasing 
and consuming public a special offer of $10.85 worth of merchandise 
for the price of 98 cents. The following are representative of the 
representations made by the respondents in this special offer : 

This Special Introductory Offer made to you by Witol, Inc., of Broadway, is 
for a limited time only. 

By this special offer we hope to make many new friends and constant users of 
Witol’s Best Grade Preparations. Please notice that there are no sample or trial 
size packages in this offer—every article is illustrated in full exact size—some are 
even large (except Lip Paste, which is only slightly smaller), but all are stamped 
full sizes, and at our regular list prices total $10.85. 


Notice—There is only a limited number of these Special Introductory Offer 
sets—no more can be promised—Don’t delay—First Come, First Served. 


ONLY ONE SET TO A PERSON 
SUPPLY LIMITED—-NO MORE CAN BE PROMISED—ACT QUICKLY ! 


The respondents, through the advertisement above set out in part 
represent that purchasers and prospective purchasers are being made 
a special offer; that the regular list prices of the articles included in 
the special offer total $10.85; that there is only a limited number of the 
special introductory offer sets; that only one set will be sold to a 
person, and that the price of 98 cents is a special price. 

In truth and in fact, the offer is not a special offer; the regular list 
prices of the articles included in the purported special offer do not 
total $10.85; there is no limitation on the number of special introduc- 
tory offers, the respondents hold forth continuously this offer to the 
public; as many sets as desired will be sold to any one person; the 
supply is not limited; and the price of 98 cents is the regular price of 
the respondents’ products. 
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Par. 8. The use by the respondents of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements dis- 
seminated as aforesaid with respect to said cosmetic preparations has 
had, and now has, the capacity and tendency to, and does, mislead and 
deceive a substantial part of the purchasing public into the erroneous 
and mistaken belief that such false statements, representations, and 
advertisements are true, and the use thereof induces, or is likely to 
induce, directly or indirectly, the purchase by the public of respond- 
ents’ said preparations. 

Through the use by respondents of the word “Laboratory” in the 
name of respondent Witol Beauty Laboratories, Inc., and in the names 
of the corporations heretofore used, the respondents have represented 
and implied, and do represent and imply, that such preparations were 
and are developed in or emanate from a iaboratory within the common 
and usual meaning of the word which signifies an establishment 
approximately equipped with scientific apparatus, manned by trained 
technicians, for the scientific and experimental study of such prepara- 
tions and their use in the treatment of diseases, ailments and disorders 
of the skin. 

In truth and in fact respondents do not own, operate or directly or 
indirectly control a laboratory wherein scientific and experimental 
studies of such preparations and their effect on the skin are pursued 
and such preparations are not developed in nor do they emanate from 
a laboratory. 

Par. 9. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations and advertisements, dis- 
seminated as aforesaid, with respect to said preparations, the source 
thereof and their effectiveness in use, has had and now has the capacity 
and tendency to and does mislead and deceive a substantial part of the 
purchasing public into the erroneous and mistaken belief that such 
false statements and representations and advertisements are true, and 
the use thereof induces or is likely to induce, directly or ‘eabrestoe ee the 
purchase by the public of respondents’ said ASIN TT 

Par. 10. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finpincs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 24, 1939, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Witol, Inc., Witol Beauty Laboratories, Inc., corporations, and Wil- 
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ham Witol, Ann Felix, and Hattie Blankfeld, individually and as offi- 
cers of Witol, Inc., and Witol Beauty Laboratories, Inc., charging them 
with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondents’ answer thereto, testimony and 
other evidence in support of the allegations of the complaint, including 
a stipulation of the facts upon the record, were introduced before trial 
examiners of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on said complaint, the 
answer thereto, testimony and other evidence, report of the trial] exam- 
iners upon the evidence and brief in support of the complaint (no brief 
having been filed by the respondents or oral argument requested), and 
the Commission having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Witol, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York. 

Witol Beauty Laboratories, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of New York. 
Respondent Witol Beauty Laboratories, Inc., ceased business opera- 
tions on January 6, 1939, but has not been legally dissolved. 

Respondent Ann Felix is an individual and was vice president of 
respondent Witol, Inc., and Witol Beauty Laboratories, Inc. 

Respondent Hattie Blankfeld was secretary of respondent Witol 
Beauty Laboratories, Inc. 

All of the respondents have their office and principal place of busi- 
ness at 1700 Broadway, New York City, N. Y. The individual re- 
spondents Hattie Blankfeld and Ann Felix are not now officers of either 
Witol, Inc., or Witol Beauty Laboratories, Inc. 

Respondent William Witol is an individual and is president and 
treasurer of respondent Witol, Inc., and was president and treasurer 
of Witol Beauty Laboratories, Inc., and is the principal stockholder of 
both of said respondent corporations. Said respondent William Witol 
formulates, controls, and dominates the practices and policies of the 
respondent corporation Witol, Inc., and, during the time of its opera- 
tion, formulated, controlled, and dominated the practices and policies 
of respondent Witol Beauty Laboratories, Inc. All of the respondents, 
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with the exception of Ann Felix and Hattie Blankfeld have acted 
together and in cooperation with each other in carrying out the acts and 
practices and methods hereinafter set forth. 

Par. 2. The respondents William Witol and Witol Beauty Labora- 
tories, Inc., were engaged in the sale and distribution of a cosmetic 
preparation known as, and sold under the name of “Witol’s New Liquid 
Skin Peel.” Respondents William Witol and Witol, Inc., are engaged 
in the sale and distribution of a cosmetic preparation known as, and 
sold under the name of “Take-Off.” These products are offered and 
have been offered for sale and sold as treatments for pimples, white- 
heads, coarse pores, freckles, and other conditions of the skin which 
blemish the complexion. 

Par. 3. In the course and conduct of their business the said respond- 
ents have caused their products, when sold, to be transported from 
their place of business in the State of New York to purchasers thereof 
jocated in various other States of the United States and in the District 
of Columbia. The respondents have, at all times mentioned herein, 
maintained a course of trade in said products in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 4. In the course and conduct of their aforesaid business the 
respondents William Witol, Witol, Inc., and Witol Beauty Labora- 
tories, Inc., have disseminated false statements concerning their prod- 
ucts by United States mail, by insertion in newspapers and periodicals 
having general circulation, and also in circulars and other printed or 
written matter, all of which were distributed in commerce among and 
between various States of the United States and in the District of 
Columbia, and by other means in commerce as “commerce” is defined 
in the Federal Trade Commission Act, for the purpose of inducing 
and which were likely to induce, directly or indirectly, the purchase 
of their said products, and have disseminated false advertisements 
concerning their said products by various means for the purpose of 
inducing and which were likely to induce, directly or indirectly, the 
purchase of said products in commerce as “commerce” is defined in the 
Federal Trade Commission Act. 

Among and typical of the false statements and representations 
contained in advertisements and circulars disseminated and caused 
to be disseminated as above set forth, are the following: 


Now you can get a CLEAR NEW SKIN 


(Picture of Girl) 


Read this 
Free Offer 
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and know how such Pimples, Blackheads, Freckles, and superficial Blemishes as 
are wholly in outer skin are now quickly removed. When your old outer layer 
of skin is flaked away, you have a new, fresh surface skin. Large pores and 
fine lines diminish and you look younger, more lovable! 


DO IT YOURSELF AT HOME—QUICKLY! 


This new home method is all explained and free Treatise is being mailed free 
_ to readers of this magazine. So, worry no more over your humiliating, super- 
ficial blemishes or signs of aging in your outer skin. Get this new Treatise 
now. Simply send post card or letter to wWIToL BEAUTY LABORATORIES, INC., Dept. 
367, No. 1700 Broadway, New York, and you will receive it in plain wrapper, 
postpaid and absolutely FREE. If pleased tell friends. 

Not only will my new liquid skin peel clear your old outer skin of ugly super- 
ficial pimples, blackheads, whiteheads, coarse pores, outer freckles, and other 
annoying superficial blemishes, but it will do its work in a few days. You know, 
perhaps, how often one is told in regard to a complexion treatment that they 
must “persist.” Likely enough they “persist” for months only to discover after 
such a waste of time and money that no good has been accomplished. 

Par. 5. Through the use of the statements and representations here- 
inabove set forth and others similar thereto not specifically set out 
herein, the respondents William Witol, Witol Beauty Laboratories, 
Inc., and Witol, Inc., respectively, have represented, directly and in- 
directly, that their preparations “Witol’s New Liquid Skin Peel” and 
“Take-Off” are effective in removing the outer layer of the human skin, 
giving the user a new, fresh surface skin and that said preparations 
are effective in the treatment of, and the removal of, pimples, black- 
heads, whiteheads, freckles, and superficial blemishes of the human 
skin and will cause large pores and fine lines to diminish. 

Par. 6. The aforesaid representations, statements, and advertise- 
ments used and disseminated by the respondents as hereinabove de- 
scribed are grossly exaggerated, misleading and untrue. Respondents’ 
preparations “Witol’s New Liquid Skin Peel” and “Take-Off” will not 
remove the outer layer of the human skin or give the user a new, fresh 
surface skin, and said preparations are not effective in the treatment 
of, or the removal of, pimples, blackheads, whiteheads, freckles, or 
superficial blemishes of the skin and will not cause large pores and 
fine lines to diminish. 

Par. 7. In the course and conduct of their business respondents 
William Witol and Witol, Inc., prior to November 5, 1939, have repre- 
sented, through the use of advertisements disseminated as hereinabove 
described, that they are making a special offer of $10.85 worth of 
merchandise for the price of 98¢ and that such offer is limited. The 
following is typical of the representations made by the respondents in 
this special offer : 
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This Special Introductory Offer made to you by Witol, Inc., of Broadway, is 
for a limited time only. 

By this special offer we hope to make many new friends and constant users 
of Witol’s Best Grade Preparations. Please notice that there are no sample or 
trial size packages in this offer—every article is illustrated in full exact size—some 
are even large (except Lip Paste, which is only slightly smaller), but all are 
standard full sizes, and at our regular list prices total $10.85. 

Notice—There is only a limited number of these Special Introductory Offer 
sets—no more can be promised—Don’t delay—First Come, First Served. 


ONLY ONE SET TO A PERSON 
SUPPLY LIMITED—NO MORE CAN BE PROMISED—ACT QUICKLY! 


The offer so represented was not a special offer, but, instead, constituted 
the usual and customary method of distribution used by the respondents 
in the ordinary and usual course of business, and as many sets as were 
desired were sold to any one person without limitation. 

Par. 8. The use by the respondents of the false, deceptive, and 
misleading statements, representations, and advertisements dissemi- 
nated as hereinabove set forth with respect to respondents’ cosmetic 
preparations and their effectiveness in use, has had, and now has, 
the capacity and tendency to, and does, mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that such false statements, representations, and adver- 
tisements are true, and induces a portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase respondents’ 
cosmetic preparations. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein 
found are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respond- 
ents, testimony and other evidence taken before trial examiners of the 
Commission theretofore duly designated by it, in support of the 
allegations of the complaint, report of the trial examiners upon the 
evidence, and brief in support of the complaint (no brief having been 
filed by respondents or oral argument requested), and the Commis- 
sion having made its findings as to the facts and its conclusion that 
said respondents Witol, Inc., a corporation, Witol Beauty Labora- 
tories, Inc., a corporation, and William Witol, an individual and as 
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officer of Witol, Inc., and Witol Beauty Laboratories, Inc., have vio- 
lated the provisions of the Federal Trade Commission Act. 

It is crdered, That the respondent Witol, Inc., a corporation, and 
Witol Beauty Laboratories, Inc., a corporation, their officers, repre- 

sentatives, agents, and employees, and respondent William Witol, an 
individual, and his representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution of their cosmetic preparations known as 
“Witol’s New Liquid Skin Peel” and “Take-Off” or any other prepa- 
rations of substantially similar compositions or possessing substan- 
tially similar properties, whether sold under the same names or under 
any other names, do forthwith cease and desist from directly or 
indirectly . 

1. Disseminating, or causing to be disseminated, any advertisement 

By means of the United States mails or by any means in commerce as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or through inference: 

(az) That respondents’ preparations “Witol’s New Liquid Skin 
Peel,” or “Take-Off” will remove the outer layer of the human skin 
and Rive the user a new, fresh surface skin; or 

(6) That respondents’ said preparations are effective in the treat- 
ment of pimples, blackheads, whiteheads, freckles, or superficial blem- 
ishes of the skin; or 

(c) That the use of said preparations will cause large pores cst 
fine lines to diminish; or 

(dz) That said Suet 5 are sold by means of a special or 
limited offer when the method of distribution is the usual and cus- 
tomary method used by the respondents in the usual and customary 
course of business, and when there is no limitation of the sale of such 
products. 

2. Disseminating, or causing to be disseminated, any advertisement, 
by any means, for the purpose, of inducing or which is likely to in- 
duce, directly or indirectly, the purchase in commerce as “commerce” 
is defined in the Federal Trade Commission Act, of respondents’ cos- 
metic preparations “Witol’s New Liquid Skin Peel” or “Take-Off,” 
which advertisement contains any of the representations prohibited in 
paragraph 1 hereof and respective subdivisions thereof. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this-order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 

It is further ordered, That the complaint be dismissed as to. the 
respondents Ann Felix and Hattie Blankfeld. 
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In tHe Marrer or 


FONG POY, ALSO KNOWN AS FONG WAN: FONG KWON- 
GIIl, YEE NUN YET, CHAN WOON SHEUNG, AND LEE 
BING LIM, COPARTNERS, OPERATING UNDER THE 
FIRM NAME OF FONG WAN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3964. Complaint, Dec. 7, 1939—Decision, May 24, 1941 


Where five partners engaged in interstate sale and distribution of Chinese herbs 
as treatments for various diseases and disorders, under a plan by which 
suffering members of the public were urged in their advertising to contact 
them, for diagnosis by the partners and prescription of the proper herbs 
to cure or relieve the particular disorders by Fong Poy, also known as 
Fong Wan, who undertook from statements of prospective purchasers call- 
ing at the partnership’s place of business, and brief observation to deter- 
mine the nature of the ailment and prescribe herbs therefor, placing par- 
ticular emphasis upon the nature and sound of the patient’s voice, and, 
in numerous instances, made purported diagnosis upon the basis of such 
information as could thus be obtained from prospect by mail, without any 
personal observation, and selected and mailed herbs to purchaser; by means 
of advertisements disseminated through the mails, newspapers, and period- 
icals, and circulars and other printed or written matter, including numerous 
purported testimonial letters containing representations with respect to 
benefits allegedly received through use of their herbs— 

Represented directly or through implication that their herbs constituted a 
cure or remedy for, and possessed substantial therapeutic value in, the 
treatment of, numerous diseases and disorders including cancer, tubercu- 
losis, ulcers, tumors, diabetes, Bright’s disease, kidney, bladder and prostate 
gland troubles, paralysis, rheumatism, and arthritis, high and low blood 
pressure, asthma, influenza, coughs and colds, varicose veins, cross-eyes, 
neuritis, heart trouble, blood disorders, pyorrhea, stomach troubles, dysen- 
tery, pains, dizziness, hardening of the arteries, goiter, bronchial trouble, 
sinus trouble, liver and gali bladder troubles, nervous attacks and dis- 
orders, obesity, headaches, and piles; that their herbs built up the body, 
purified the blood, renewed strength, stopped pain, and washed away 
diseases from the body, and that said Fong Poy had the ability to diagnose 
numerous diseases and ailments and prescribe remedies therefor ; 

The facts being— 

(1) It is impossible to diagnose human ailments or disorders through 
methods employed by said partners which are based upon doctrines of 
historical interest only, and have been without scientific acceptance for 
several centuries, and there is no factual or scientific basis for theory 
that ailments can be diagnosed by listening to the voice; Chinese drugs 
of therapeutic value are known to the medical profession and are in use 
in various forms, though, in many cases with the useful chemicals ex- 
tracted by modern medicine employed in preference to the crude drugs 
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as permitting better control of the dosage; said partners’ use of various 
crude drugs in the form of tea has no scientific basis for the treatment 
of disease, while, aside from inability to determine definitely exact dosage, 
prolonged boiling of herbs as recommended would tend to destroy the 
chemical agen‘s or the medicinal materials upon which they depend for 
their purported efficacy ; and 

(2) Said herbs alone or in combination do not constitute a cure or 
remedy for, or possess any therapeutic value in the treatment of, cancer, 
tuberculosis, diabetes, Bright’s disease, influenza, prostate gland troubles, 
paralysis, varicose veins, hardening of the arteries, cross-eyes, obesity, gall- 
stones, or stomach ulcers, nor for all diseases and conditions included 
by such general designations as heart trouble, kidney trouble, bladder 
trouble, liver trouble, stomach trouble, blood disorders, high and low blood 
pressure and bronchial disorders, would have no effect upon the underlying 
causes of certain conditions affording only temporary alleviation of certain 
symptoms such as pain associated with arthritis and rheumatism, in case 
of drugs with analgesic action, and paroxysms of asthma and congestion 
of the mucus membrane in colds, in the case of drugs containing 
ephedrine; and, while herb preparations containing iodine might be of 
some value in types of goiter due to iodine deficiency, in other types they 
would be definitely harmful; said herbs have no therapeutic value in the 
treatment of pyorrhea and will not accomplish the results otherwise claimed 
therefor; and none of said partners has the ability to diagnose diseases 
or ailments scientifically or prescribe remedies therefor ; 

With effect of misleading a substantial portion of the purchasing public with 
respect to the therapeutic values of their herbs, and of causing it thereby 
to purchase substantial quantities thereof: Seip 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce. 


Before Mr. Miles J. Furnas and Mr. William C. Reeves, trial ex- 
aminers. . 

Mr. William L. Pencke, Mr. Robert Mathis, Jr., and Mr. John W. 
Brookfield, Jr., for the Commission. 

Mr. Frank M. Carr, of Oakland, Calif., for respondents. 


CoMPLAINT 


( 


Pursuant to the provisions of the Federal Trade Commission ‘Act; 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Fong Poy, also 
known as Fong Wan, Fong Kwongii, Yee Nun Yet, Chan Woon 
Sheung, and Lee Bing Lim, copartners operating under the firm 
name of Fong Wan, hereinafter referred to as respondents, have 
violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
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public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrarn 1. Respondents Fong Poy, also known as Fong Wan, 
Fong Kwongii, Yee Nun Yet, Chan Woon Sheung, and Lee Bing 
Lane are copartners operating, tine and doing business under the 
firm name of Fong Wan, with their principal place of business lo- 
cated at 576 Tenth Street, in the city of Oakland, State of Cali- 
fornia. Respondents during the year last past have been, and still 
are, engaged in the sale and distribution of Chinese herbs which are 
offered for sale and sold as a treatment for diseases and disorders 
of the human body. 

In the course and conduct of their business respondents cause said 
herbs, when sold, to be transported from their place of business in 
the State of California to the purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
Respondents maintain, and at all times herein mentioned have main- 
tained, a course of trade in said herbs in commerce among and. be- 
tween the various States of the United States and in the District 
of Columbia. wieats 

Par. 2. In the course and conduct of their aforesaid business, the 
respondents have disseminated, and are now disseminating, and have 
caused, and are now causing, the dissemination of false advertise- 
ments concerning their said product, by. United States mails, by in- 
sertion in newspapers and periodicals having a general circulation, 
and also in circulars and other printed or written matter, all of 
which are distributed in commerce among and between the various 
States of the United States; and by other means in commerce, as 
commerce is defined in the Federal’ Trade Commission Act, for the 
purpose of inducing, and which are; likely to induce, directly or in- 
directly, the purchase of their said’ products; and have disseminated 
and are now disseminating, and have caused and are now causing 
the dissemination of, false advertisements concerning their said prod- 
ucts, by various means, for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of their said 
products in commerce, as commerce is defined in the Federal Trade 
Commission Act. Among and typical of the false statements and 
representations contained in said advertisements, disseminated and 
caused to be disseminated as aforesaid, are the following: 

Beginning in the year 1916, the Fong Wan Herbalist has made a careful 
study of these complaints (stomach tr oubles) ' from which Americans suffer so 


intensely. His formula contains herbs: for kidneys and liver, herbs for freeing 
the stomach and spleen of acid, herbs to eliminate gas and herbs to improve 
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the digestion. When the blood in the stomach is in good condition, the 
ulcers heal. 


HOW CHINESE, HERBS ARE MARSHALLED TO COMBAT DISEASE 


Let us take a case of Gallstones, for example. The inflamed condition of the 
Liver causes inflammation and congestion of the Gall Duct; and the Bile 
either overflows, causing Yellow Jaundice, or Solidifies into Gallstones. At 
intervals, the liver becomes greatly inflamed, causing swelling in. the entire 
right. side of the trunk from the, glands of the neck to the lower part of the 
abdomen. The Appendix then swells and Appendicitis sets” in: When: the 
stones are passing through, they cause such intense pain that the sufferer 
frequently loses consciousness. As a symptom of Gall and Liver ‘Troubles, theré 
is generally more or Jess pain starting beneath the right rib and running around 
the right side, up to the shoulder blades. 

In a condition of this sort, five or six kinds of herbs must be compounded for 
the Liver and Gall; auxiliary herbs must be added to cleanse the blood and rid 
it of the fire element (inflammation) ; some herbs must be put in to cause the 
air and the blood to circulate properly; other varieties must be used to take 
away the swelling; and still other herbs must be added for Nerves: of .the 
Shoulder Blade. 

The Fong Wan Herbs work independently through the blood circulation 
instead of weakening the individual’s constitution. 


RESULTS OBTAINED FROM FONG WAN HERBS 


_ The following persons who suffered from Arthritis, Tuberculosis, Stomach 
Ulcers, Diabetes, Heart Trouble, Dropsy, Malignant Growths, Prostate Gland, 
Paralysis, Kidney Trouble and ss have been benefited by taking Fong 
Wan Herbs. * * * 

BLOOD PRESSURE 


At 70 years of age, Mr. L. Smith of Richmond, who suffered high blood pres- 
sure and lacked strength to walk, sought relief by takng The FONG WAN HERBS. 
After two months’ supply of the herbs, he obtained marvelous results and en- 
joyed splendid health for over ten years. 


ECZEMA 


Herbs for Hczema must be so compounded as to remove the impurities from 
the blood through the action of the lungs which drive out the impurities through 
the pores. In addition, herb powder may be applied externally. Herbs may 
also be boiled for washing. the affected parts. When the disease affects either 
the lower or the upper limbs, herbs for cleansing the spleen must be added 
to the herbs in the compound for the lungs, as the spleen controls the limbs. 


= a * * * * * 


PREVENT WINTER SUFFERING 


Persons who suffer from Asthma, Colds, Coughs, Neuritis, Rheumatism, Nery- 
ous Attacks, Sharp Shooting Pains in the Hands and Legs, Poor Blood Circula- 
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tion and General Weakness should give their bodies more attention and better 
care during the cold season. They are welcome to consult Fong Wan before 
their ailments get a lasting grip. 

The herbs sold by Fong Wan have saved the lives of many persons who had 
been given up to die, either with “Flu” or other serious ailments. 

Respondents also, as a part of their advertising, distribute a book- 
let designated “Herb Lore,” in which are contained many of the above 
quoted statements and others in which it is claimed that Fong Wan 
herbs are a remedy, cure or competent and effective treatment for 
heart trouble, high blood pressure, colds, influenza, asthma, pyorrhea, 
blood disorders, cross eyes and other eye troubles, cancer, stomach 
troubles, dysentery, pains, dizziness, hardening of the arteries, goiter, 
bronchial trouble, coughs, sinus trouble, liver and gall bladder trou- 
bles, diabetes and other disorders of the kidneys and bladder, nervous 
attacks and disorders, arthritis, obesity, headaches, neuritis, and piles; 
that they stop pain and give permanent relief from asthma and other 
disorders. This booklet also contains numerous statements to the 
effect that Fong Poy or Fong Wan has the ability to diagnose and 
heal diseases nd restore health and that the herbs are Beck aie 
individually for each purchaser. 

In addition to the foregoing advertisements, the respondents dis- 
seminate false advertisements in the same manner as set out above, 
by means of purported testimonial letters, which the respondents 
place in pamphlets, booklets, and advertising copy. Among and 
typical of the false statements and representations disseminated as 
aforesaid by respondents by use of purported testimonial letters in 
their advertising are the following: 


ULCER SUFFERER RELIEVED 


For 16 years I suffered with gas and pain in my stomach, which I was told 
was caused by ulcers. Failing to obtain relief elsewhere, I began to take the 
Fong Wan herbs. Now, after having drunk the herb tea for a short time, 
I can eat almost anything without distress. 


ARE VARICOSE VEINS INCURABLE? 


' For more than two years I suffered from blood poisoning due to the improper 
functioning of my kidneys * * * The poisonous inflammation lodged in my 
legs, causing varicose veins. The veins in my legs swelled to such an extent 
that: great hard lumps the size of an egg formed in them. I tried several doc- 
tors without results. After three weeks of the herb treatment I felt like a new 
man, and the lumps had all disappeared * * *, 


RESULTS FROM CHINESE HERBS CANNOT BE DENIED 


A I was suffering from Yellow Jaundice. I was completely relieved by taking 
the Fong Wan Herbs. 
* * * * * & e 
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I was very discouraged when the physician told me after an examination 
that I had a tumor and low blood pressure. To build me up enough to stand 
an operation would be very hard, as I had severe hemorrhages. 

I heard so much good the rona wAN HERBS did that I decided to try them. 
I took the herbs for over five months. Now, nearly seven years later I am in 


the best of health and more than thankful for what FoNG WAN HERBS did for me. 
* * * * * * * 


I was a sufferer from kidney and prostate gland trouble that affected my. 
back, legs and eyes. I rolled in agony from the terrible pain. After having 
tried different medicos without obtaining results, I decided to go to Fong 
Wan and take his herbs. 

Then the pain became so severe that it was well nigh unbearable, my sister 
became frightened. Fearing that I might die, she phoned Fong Wan and was 
told that I should continue with the herbs. I did so, and now, after having 
taken the herbs for several months, all of my complaints have been overcome 
and I am able to resume my usual work. 


8 & » s * * * 


For many years I suffered from pain in the back of my neck and round my 
heart. I was also troubled with gas, which felt like a lump in my chest. I tried 
several doctors and had all my teeth extracted, but failed to obtain relief. 
Fortunately, we heard of the wonderful results to be obtained through drinking 
the Fong Wan Herbs and I decided to try them. After having taken the Herb 
Tea for but three weeks, my recovery was complete. 


* * * * bd * * 


For approximately two years, our son, James, suffered from a condition that 
was pronounced Bright’s Disease. He had albumen in the Kidneys, was dizzy, 
listless, nervous, run down and weak. He was also troubled with a pain in his 
back. After having tried several doctors without results, we decided to have 
James try the Fong Wan herbs. He responded to the first cup of tea, and after 
having drunk the herb tea for three weeks he was like a new man. 


w * s * * * * 


' While working in the copper mines at Ely, Nevada, I twice contracted Flu. 
The physicians at the hospital called the second attack ‘Intestinal influenza.” 
I was very weak, could not eat and had pain throughout my intestines. As the 
physicians also said that I had Appendicitis, I had my appendix removed, but my 
condition was not improved. * * * Intense pain shot through my intestines 
and I felt that I might drop dead. Neither my kidneys nor my bowels functioned 
properly, laxatives having no effect. My brother urged that I go to see Fong 
Wan right away. I was brought to his office. I could scarcely take a step without 
excruciating pain. The tea from the first package of herbs cooked for me afforded 
instant relief. Now, after three weeks of the herbs, I feel able to return to 


Nevada. 

Par. 3. Through the use of the statements hereinabove set forth and’ 
others similar thereto not specifically set out herein, all of which pur- 
port to be descriptive of the remedial, curative, or therapeutic prop- 
erties of respondent’s herbs, respondents have represented and do now 
represent, directly and indirectly, that their herbs are a remedy or cure, 
or a competent and effective treatment for practically all diseases and 
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ailments of the human body, including cancer, tuberculosis, ulcers, 
tumors, diabetes, Bright’s disease, kidney, bladder and prostate gland 
troubles, paralysis, rheumatism and arthritis, high and low blood pres- 
sure, asthma, influenza, coughs and colds, varicose veins, cross eyes, 
neuritis, heart trouble, blood disorders, pyorrhea, stomach troubles, 
dysentery, pairis, dizziness, hardening of the arteries, goiter, bronchial 
trouble, sinus trouble, liver and gall bladder troubles, nervous attacks 
and disorders, obesity, headaches, and piles; that said herbs build up 
the body, purify the blood, renew the strength and stop pain; that said 
herbs wash away diseases from the body; that Fong Poy or Fong Wan 
is able, by observation alone, to diagnose numerous diseases and ail- 
ments and has the power to heal numerous disorders; that he has re- 
stored the health of numerous persons by the use of said herbs; that 
respondents’ herbs are compounded individually for each purchaser. 

Par. 4. The aforesaid representations and claims used and dissemi- 
nated by the respondents as hereinbefore described are grossly exag- 
gerated, misleading, and untrue. In truth and in fact, respondents’ 
Chinese herbs are not a remedy or cure for, nor have they any thera- 
peutic value in the treatment of, cancer, tuberculosis, ulcers, tumors, 
diabetes, Bright’s disease, kidney, bladder and prostate gland troubles, 
paralysis, rheumatism and arthritis, high and low blood pressure, 
asthma, influenza, coughs, and colds, varicose veins, cross eyes, neuritis, 
heart trouble, blood disorders, pyorrhea, stomach troubles, dysentery, 
pains, dizziness, hardening of the arteries, goiter, bronchial trouble, 
sinus trouble, liver and gall bladder troubles, nervous attacks and dis- 
orders, obesity, headache, piles, or any other diseases or ailments of the 
human body. Said herbs will not build up the body, purify the blood, 
renew the strength, or stop pain. They do not and cannot wash away 
any diseases from the human body. Fong Poy or Fong Wan is not 
able to diagnose or heal diseases or ailments, nor has he restored the 
health of any persons by the use of Chinese herbs. Respondents do not 
in all cases or generally compound their herbs individually for each 
purchaser. 

Par. 5. The use by the respondents of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements, dis- 
seminated as aforesaid, with respect to said Chinese herbs, has had 
and now has the capacity and tendency to and does mislead and de- 
ceive a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such false statements, representations, and 
advertisements are true and that said herbs are a cure, remedy, or 
effective treatment for various diseases and disorders of the human 
body as represented. <As a result of such erroneous and mistaken be- 
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lief the purchasing public is induced to and does purchase substantial 
quantities of respondents’ product. © 

Par. 6. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


 Rerort, FrnpinGs as To THE Facts, anp Orver 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 7, 1939, issued its’com- 
* plaint in the above-entitled proceeding and thereafter caused same to 
be served on each of the respondents above named, Fong Poy, also 
known as Fong Wan; Pong Kwongii, Yee Nun Yet, Chan Woon 
Sheung, and Lee Bing Lim, copartners operating under the firm name 
of Fong Wan, charging them with the use of unfair and deceptive.acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents’ joint 
answer thereto, testimony and other evidence in support of the allega- 
tions of said complaint were introduced by William L. Pencke and 
Robert Mathis, Jr., attorneys for the Commission, and in opposition 
to the allegations of the complaint by Frank M. Carr, attorney for 
the respondents, before Miles J. Furnas and William C. Reeves, exam- 
iners of the Commission theretofore duly designated by it, and said 
testimony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, this proceeding regularly came ‘on 
for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, report of the trial exam- 
iners upon the evidence, briefs in support of the complaint and in oppo- 
sition thereto, and the oral arguments by John W. Brookfield, Jr., 
attorney for the Commission, and Frank M. Carr, attorney for the 
respondents, and the Commission having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondents, Fong Poy, also known as Fong 
Wan; Pong Kwongii, Yee Nun Yet, Chan Woon Sheung, and Lee Bing 
Lim, are copartners and carry on business under the firm name and 
style of Fong Wan, with their principal place of business located at 
576 Tenth Street, in the city of Oakland, State of California. Re- 
spondents are engaged.in the business of selling and distributing Chi- 
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nese herbs, which are offered for sale and sold as treatments for various ~ 
diseases and disorders of the human body. In the course and conduct 
of their business respondents cause quantities of their herbs, when sold, 
to be transported from their place of business in the State of California 
into various other States of the United States to the respective pur- 
chasers thereof. Respondents maintain, and at all times mentioned 
herein have maintainded, a course of trade in their herbs in commerce 
between and among the various States of the United States. 

Par. 2. In the course and conduct of their business, the respondents 
have disseminated and are now disseminating, and have caused and are 
now causing the dissemination of, false advertisements concerning . 
their said herbs, by United States mails and by various other means in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act, and respondents have also disseminated and are now disseminat- 
ing, and have caused and are now causing the dissemination of, false 
advertisements concerning their said preparations, by various means, 
for the purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of their said preparations in commerce as 
“commerce” is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements dis- 
seminated and caused to be disseminated as hereinabove set forth, by 
United States mails, by advertisements in newspapers and periodicals, 
and by circulars and other printed or written matter, are the following: 

Beginning in the year 1916, the Fong Wan Herbalist has made a careful study 
ot these complaints (stomach troubles) from which Americans suffer so intensely. 
Bis formula contains herbs for kidneys and liver, herbs for freeing the stomach 


and spleen of acid, herbs to eliminate. gas and herbs to improve the digestion. 
When the blood in the stomach is in good condition, the ulcers heal. 


HOW CHINESE HERBS ARE MARSHALLED TO COMBAT DISEASE 


Let us take a case of Gallstones, for example. The inflamed condition of the 
Liver causes inflammation and congestion of the Gall Duct; and the Bile either 
overflows, causing Yellow Jaundice, or solidifies into Gallstones. At intervals, 
the liver becomes greatly inflamed, causing swelling in the entire right side of the 
trunk from the glands of the neck to the lower part of the abdomen. The Appen- 
dix then swells and Appendicitis sets in. * * * .As a symptom of Gall and 
Liver Troubles, there is generally more or less pain starting beneath the right 
rib and running around the right side, up to the shoulder blades. 

In a condition of this sort, five or six kinds of herbs must be compounded for 
the Liver and Gall; auxiliary herbs must be added to cleanse the blood and rid 
it of the fire element (inflammation) ; some herbs must be put in to cause the 
air and the blood to circulate properly; other varieties must be used to take 
away the swelling; and still other herbs must be added for Nerves of. the 
Shoulder Blade. 
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The Fong Wan Herbs work independently through the blood circulation in- 
stead of weakening the individual’s constitution. 


RESULTS OBTAINED FROM FONG WAN HERBS 


The following persons who suffered from Arthritis, Tuberculosis, Stomach 
Ulcers, Diabetes, Heart Trouble, Dropsy, Malignant Growths, Prostate Gland, 
Paralysis, Kidney Trouble and Obesity have been benefited by taking Fong 
Wan Herbs. * * * 


BLOOD PRESSURE 


At 70 years of age, Mr. L. Smith of Richmond, who suffered high blood 
pressure and lacked strength to walk, sought relief by taking The Fona Wan 
Heres. After two months’ supply of the herbs, he obtained marvelous results 
and enjoyed splendid health for over: ten years. 


ECZEMA 


_. Herbs for Eczema must be so compounded as to remove the impurities from 
the blood through the action of the lungs which drive out the impurities through 
the pores. In addition, herb powder may be applied externally. Herbs may 
also be boiled for washing the affected parts. When the disease affects either 
the lower or the upper limbs, herbs for cleansing the spleen must be added to 
-the herbs in the compound for the lungs, as the spleen controls the limbs. 


- * * 


PREVENT WINTER SUFFERING 


Persons who suffer from Asthma, Colds, Coughs, Neuritis, Rheumatism, 
Nervous Attacks, Sharp Shooting Pains in the Hands and Legs, Poor Blood 
Circulation and General Weakness should give their bodies more attention and 
better care during the cold season. They are welcome to consult Fong Wan 
before their ailments get a lasting grip. 

The herbs sold by Fong Wan have saved the lives of many persons who had 
been given up to die, either with “Flu” or other serious ailments. 


Among the various pieces of advertising material distributed by 
the respondents is a booklet designated “Herb Lore.” This booklet 
contains many of the statements quoted above as well as others, of 
which the following are typical: 


Thousands of persons are being saved by the Fong Wan herbs from unneces- 
sary operations. 

Just as a heavy fall of rain washes away diseases that affect the community 
collectively, so do the herbs which the herbalist combines and cooks with water 
wash away the diseases from the body of the individual. * * * 

Fong Wan herbs take away the inflammation from the heart after which ‘he 
gas and pain disappear. * * * Numerous people suffering from various 
sorts of heart trouble have been permanently relieved by Fong Wan harmless 
herbs. * * * The Fong Wan Herb Compound is different from all others. 
It is both mild and safe and is far better than drugs at any time. ad 

An herb compound for a cold is therefore much more beneficial than any sort 
of drugs. uerer ey | 
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The, Fong Wan Co. has a splendid record for the absolute and permanent 
relief of asthma cases. 

Herbs for colds also tend to drive away influenza germs, * * *. 

Up to the time of this writing not a single person who has taken the Fong 
Wan herbs for gall stones has either had to be operated on or has even suffered 
‘again. 

Fong Wan herbs have not only cleansed the systems of many persons afflicted 
-with various ills, but they have also helped to eradicate pyorrhea and to heal 
diseased gums. ; 

Paralytic stroke quickly relieved. 

In a cancer sufferer whose blood circulation is poor, the cancer is slow to 
develop, and the pain becomes intense at night. When the person is walking or 
keeps’ moving, the pain is greatly lessened. In cases of this kind, the blood 
‘should be enriched and strengthened, with nourishing herbs, combined with 
herbs to free the fiood of poisonous substances. Then the cancer or growth 
will develop quickly and come out. In this way, pain is overcome by Chinese 
Herbal Remedies without resort to cocaine, morphine, or any other drug. 

“ Respondents’ booklet “Herb Lore” also contains numerous state- 
‘ments to the effect that Fong Poy or Fong Wan has the ability to 
‘diagnose diseases and prescribe remedies therefor. 

. In their advertising the respondents also use numerous testimonial 

letters purported to have been received from purchasers of respond- 
ents’ herbs. These purported testimonials contain many statements 
and representations with respect to benefits alleged to have been 
received through the use of respondents’ herbs. 
Par. 8. Through the use of the statements and representations set 
out:above and others of similar import not specifically set out herein, 
all of which purport to be descriptive of the therapeutic properties of 
théir herbs, the respondents represent, directly or through inference, 
that their aAnhe constitute a cure or remedy for, and possess substantial 
therapeutic value in the treatment of, numerous diseases and dis- 
orders of the human body, including cancer, tuberculosis, ulcers, 
tumors, diabetes, Bright’s disease, kidney, bladder and prostate gland 
troubles, paralysis, rheumatism, and arthritis, high and low blood 
pressure, asthma, influenza, coughs and colds, varicose veins, cross- 
eyes, neuritis, heart troubles blood disorders, pyorrhea, stomach trou- 
bles, dysentery, pains, dizziness, hardening of the arteries, goiter, 
bronchial trouble, sinus trouble, liver and gall bladder troubles, nerv- 
ous attacks and disorders, obesity, headaches, and piles; that respond- 
ents’ herbs build up the body, purify the blood, renew the strength, and 
stop pain; that the herbs wash away diseases from the body; that 
Fong Poy, also known as Fong Wan. has the ability to diagnose numer- 
ous diseases and ailments and prescribe remedies therefor. 

Par. 4. The Commission finds that the plan or methed used by the 
respondents in the operation of their business is substantially as fol- 
lows: 
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Members of the public suffering from disease or physical disorders 
are urged through respondents’ advertising to contact the respondents 
in order that their trouble may be diagnosed by respondents and the 
proper herbs prescribed to cure or relieve such disorders. The per- 
son claimed by respondents to be’ particularly qualified to make such 
diagnosis and select the herbs needed is respondent Fong Poy, also 
known as Fong Wan. Prospective purchasers calling at the respond- 
ents’ place of business are questioned by Fong Poy as to their symp- 
toms, and from the prospective purchaser’s statement and from brief 
observation of the purchaser, Fong Poy undertakes to determine‘the 
nature of the ailment and to prescribe the particular herb or combi- 
nation of herbs required for such ailment. 

In his purported diagnosis of the patient’s ailment Fong Poy places 
particular emphasis upon the nature and sound of the patient’s voice. 
His theory, as stated in “Herb Lore,” is that: 

Many sufferers make a low moaning sound. This is the tone of the Yii and 
signifies kidney trouble. A loud, cranky, quick-tempered voice indicates an ail- 
ment of the heart. A crying, choking voice signifies trouble in the lungs, while 
a sighing sound directs one to the spleen, intestines, ete. 

The detection of ailments in this way by listening to the voices is frequently 
far more accurate and successful than are many of the exhaustive examinations 
made by medical men. Any reader of this article, by carefully following sug- 
gestions, will be able to discover for himself the ailment of a person who is suf- 
fering severely. } 

In numerous instances the prospective purchaser does not call in 
person at respondents’ place of business but contacts respondents by 
mail. In such cases the purported diagnosis is made by Fong Poy 
upon the basis of such information as can be obtained from the pros- 
pective purchaser by mail and without any persona! observation. The 
herbs are then selected by Fong Poy and mailed to the purchaser. 

~ Fong Poy is not a physician and has had no formal education or 
training along medical or scientific lines. The respondents’ conten- 
tion that Fong Poy is qualified to diagnose human ailments and to 
prescribe therefor is based entirely upon his claim that he has made a 
study of ancient Chinese writings upon the subject of herbs, these 
writings being largely in the nature of folklore. 

Respondents customarily carry in stock some 3,000 different herbs. 
The herbs are intended to be taken in the form of tea. They are boiled 
in a prescribed quantity of water and the patient drinks a portion of 
the resulting solution at regular intervals. 

Par. 5. The evidence shows, and the Commission finds, that it is 
impossible correctly to diagnose human ailments or disorders through 
the method employed by respondents. The diagnosis of human ail- 
ments is a complicated and difficult matter, even for the trained and 


1578 FEDERAL TRADE COMMISSION DECISIONS 
Findings 32H. Teer 


experienced physician who has available all the necessary instruments 
and apparatus for making tests of the various organs of the body. 
Moreover, frequent and repeated examinations and tests must be made 
in many cases if intelligent and accurate conclusions are to be reached. 
The brief inquiry and cursory observation made of prospective pur- 
chasers by the respondents is wholly inadequate to reveai the actual 
physical condition of such persons. There is no factual or scientific 
basis for respondents’ theory that ailments can be diagnosed by listen- 
ing to the voice. 

. Par. 6. As indicated by respondents’ publication “Herb Lore,” Com- 
mission’s Exhibit No. 11, the methods of diagnosis and treatment of 
disease used by Fong Poy, also known as Fong Wan, are based upon 
doctrines which are of historical interest only, and which have had no 
acceptability in the scientific sense for several centuries. The “Doc- 
trine of Significances,” as it is known historically and which involves 
analogy between color of plant preparations and color of organs of 
the body or color of symptoms that may occur in the body, was aban- 
doned, so far as Western civilization was concerned, during the Middle 
Ages, when the obvious lack of any relationship as having a reason- 
able basis was appreciated. During the nineteenth century, with the 
rise of, particularly, organic chemistry and the study of drugs under 
controlled conditions on animals, most of the folklore regarding rem- 
edies upon which Fong Poy apparently relies was abandoned. 

.The many thousands of materials discussed in Chinese materia 
medica have been thoroughly investigated by scientists all over the 
world.and notably in this country. Those drugs which have thera- 
peutic value are known to the medical profession and are in use in 
various. forms. Modern medicine, however, has in many cases ex- 
tracted the useful chemicals, which are used in preference to the crude 
drugs.as the dosage can be more.carefully controlled without the in- 
terference by the gum or tannin or other more or less inert materials 
that are in crude drugs. Among the drugs of herbal origin now being 
used in modern medicine are digitalis, derived from foxglove; opium, 
from poppy; ephedrine, from the herb Ma Huang; the laxatives cas- 
cara, rhubarb, and senna; and the expectorant ipecac. 

~The practice of Fong Poy of compounding various crude drugs for 
use in the form of tea and his methods of diagnosis have no scientific 
basis in the treatment of diseases and conditions of the human body. 
In addition to the inability to definitely determine the exact dosage 
free from the interference of other materials, the prolonged boiling 
of such herbs as recommended by the respondents would have a tend- 
ency to destroy the chemical agents or the medicinal materials upon 
which such herbs depend for their reported efficacy. 
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Par. 7. On the subject of the therapeutic value of Chinese herbs, 
five expert witnesses were called at the instance of the Commission. 
Two of these witnesses were professors of pharmacology in outstand- 
ing medical schools and have devoted much study to the subject of. 
herbs. Two of the remaining three witnesses were physicians and 
members of the faculties in prominent medical schools, while the 
third was a practicing physician of many years’ experience. All five 
of these witnesses occupy eminent places in their professions. 

The respondents offered no expert testimony in support of their 
claims for their herbs, but confined their evidence to the introduction 
of a number of lay witnesses. The testimony of these witnesses was, 
in substance, that they had formerly suffered from various ailments 
which had been diagnosed as such by certain physicians, that the drugs. 
and treatments prescribed by the physicians had proved of little or 
no value, but that upon taking the respondents’ herbs they had been 
cured or relieved of their ailments. Much of this testimony was in 
the nature of hearsay and much of it was contradicted in material 
respects by the testimony of the physicians in question, who were 
introduced by the Commission as witnesses in rebuttal. After giving 
full consideration to the testimony of these lay witnesses, the Com- 
mission is of the opinion and finds that the testimony is of. little 
probative value as compared with the expert testimony in the record. 

Par. 8. The Commission finds that the respondents’ representations : 
with respect to their herbs are grossly exaggerated, false, and mis- 
leading and constitute false advertisements. Respondents’ herbs or 
any combination of such herbs do not constitute a cure or remedy for 
nor do they possess any therapeutic value in the treatment of cancer, 
tuberculosis, diabetes, Bright’s disease, influenza, prostate gland 
troubles, paralysis, varicose veins, hardening of the arteries, cross 
eyes, obesity, gallstones, or stomach ulcers. 

The representation that respondents’ various herbs are of value in 
the treatment of heart trouble is too general in its scope, as heart 
trouble includes many diseases and conditions usually of a chronic or 
organic type, for which no herb product would be of any value what- 
soever. Furthermore, the drug digitalis, the more effective of re- 
spondents’ drugs, must. be carefully controlled in dosage in the treat- 
ment of certain well recognized specific heart conditions and _ its 
administration should be limited to such specific conditions. In some 
heart conditions this drug has no recognized useful effect. The use 
of the general term “heart trouble” to designate conditions for which 
respondents’ herbs might be efficacious is misleading to the general 
public and causes it to believe that respondents’ preparations are , 
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effective in all cases of heart trouble, even of a chronic or organic 
nature. 

The same tendency to mislead the public exists in the use of the 
terms “kidney trouble,” “bladder trouble,” “liver trouble,” “stomach 
trouble,” “blood disorders,” “high or low blood pressure,” and “bron- 
chial disorders,” which cover a number of diseases and conditions 
affecting those particular organs for which respondents’ herbs have 
absolutely no useful therapeutic value when taken as directed. 

There are a number of other diseases and conditions named by the 
respondents in their advertising in the treatment of which the use of 
respondents’ herbs has no therapeutic value in excess of the temporary 
alleviation of certain symptoms associated with such conditions. 
Among these are arthritis, rheumatism, asthma, and colds. Drugs 
of herbal origin which have an analgesic action might afford tempo- 
rary relief from the symptoms of pain associated with arthritis and 
rheumatism; drugs containing ephedrine might afford temporary re- 
lief from the paroxysms of asthma and also afford temporary relief 
from the symptoms of congestion of the mucous membrane in colds. 
The use of these preparations, however, would have no effect upon 
the underlying causes of these conditions and would not constitute a 
cure or remedy for such conditions. 

There are some types of goiter which are due to a deficiency of 
iodine, and as to such types the use of herb preparations containing 
iodine might be of some value. There are, however, other types of 
goiter in which the use of iodine would be definitely harmful. The 
therapeutic value of respondents’ herbs is limited to the extent that 
a deficiency of iodine is supplied when the condition is due to an 
iodine deficiency. 

The use of respondents’ herbs in the form of tea has no therapeutic 
value in the treatment of pyorrhea. 

Respondents’ herbs will not build up the body, purify the blood, or 
renew strength. The use of said herbs will not wash away diseases 
from the body. Neither the respondent Fong Poy nor any of the 
other respondents have the ability to properly or scientifically diag- 
nose diseases or ailments or prescribe remedies therefor. 

Par. 9. The use by the respondents of the false advertisements 
referred to herein has the tendency and capacity to and does mislead 
and deceive a substantial portion of the purchasing public with respect 
to the therapeutic properties and values of respondents’ herbs and 
to cause the purchasing public to purchase substantial quantities of 
respondents’ herbs as a result of the erroneous and mistaken belief 
engendered by such false advertisements. 


FONG WAN 1581 
1566 : Order 
CONCLUSION 


~The acts and practices of the respondents as herein found are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony and other evidence taken before. trial exam- 
iners of the Commission theretofore duly designated by it, in sup- 
port of the allegations of said complaint and in opposition thereto, 
report of the trial examiners upon the evidence, briefs filed herein 
and oral arguments by John W. Brookfield, Jr., counsel for the 
Commission, and by Frank M. Carr, counsel for respondents, and 
the Commission having made its findings as to the facts and its 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act; 

It is ordered, That the respondents, Fong Poy, also known as Fong 
Wan; and Fong Kwongii, Yee Nun Yet, Chan Woon Sheung, and 
Lee Bing Lin, individually and trading as Fong Wan, or trading 
under any other name, their representatives, agents, and employees, 
directly or through any corporate or other device, in connection 
with the offering for sale, sale or distribution of their herbs, or any 
products of substantially similar composition or possessing substan- 
tially similar properties, whether sold under the same name or under 
any other name, do forthwith cease and desist from directly or 
indirectly : 


1. Disseminating or causing to be disseminated any advertisement, 
by means of the United States mails or by any means in commerce 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or through inference: 

(a) That respondents’ herbs constitute cures or remedies for, or 
possess any therapeutic value in the treatment of, cancer, tubercu- 
losis, diabetes, Bright’s disease, influenza, prostate gland disorders, 
paralysis, varicose veins, hardening of the arteries, cross eyes, obesity, 
gallstones, stomach ulcers, or pyorrhea. 

(6) That respondents’ herbs are cures or remedies for heart trou- 
ble, kidney trouble, bladder trouble, liver trouble, stomach trouble, 
blood disorders, high or low blood pressure, or bronchial disorders, 
or constitute competent or effective treatments therefor. 
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(c) That respondents’ herbs constitute cures or remedies for arthri- 
tis or rheumatism or have any therapeutic value in the treatment of 
such conditions in excess of affording temporary relief from the 
symptoms of pain. 

(d) That respondents’ herbs constitute a cure or remedy for 
asthma or have any therapeutic value in the treatment of such con- 
dition in excess of furnishing temporary relief from the paroxysms 
of asthma. 

(e€) That respondents’ herbs constitute cures or remedies for colds 
or have any therapeutic value in the treatment thereof in excess of 
affording temporary relief from the symptoms of -congestion of the 
mucous membrane. 

(7) That respondents’ herbs constitute a cure or remedy for goiter 
or have any therapeutic value in the treatment of such condition in 
excess of that afforded by supplying iodine in those cases where a 
deficiency of iodine exists. 

(g) That said herbs will build up the body, purify the blood, or 
renew strength. 

(2) That said herbs wash away diseases from the body. 

(¢) That respondent Fong Poy or Fong Wan, or any of the re- 
spondents, have the ability to diagnose diseases or ailments or pre- 
scribe remedies therefor. 

2. Disseminating or causing to be disseminated any advertisement, 
by any means, for the purpose of inducing, or which is likely to 
induce, directly or indirectly, the purchase in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, of re- 
spondents’ herbs, which advertisement contains any of the repre- 
sentations prohibited in paragraph 1 hereof and respective subdi- 
visions thereof. 

It is further ordered, That the respondent shall, within 60 days 
after the service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner.and.form in 
which they have complied with this order. 


~ (@) 


STEPHENSON LABORATORIES TRUST, ETC, 1583 


Syllabus 


In THE MarTrer OF 


STEPHENSON LABORATORIES TRUST, ETC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1941 
Docket 3622. Complaint, Oct. 4, 1938—Decision, May 29, 1941 


Where a corporation engaged in the licensing of others to manufacture arch 


supports under United States letters patent and certain contrivances desig- 
nated as foot exercisers, and in interstate sale to licensees, of a correspond- 
ence course of instruction in the manufacture of said articles and for their 
application in a system or plan of correction of foot troubles, in substantial 
competition with others engaged in the sale and distribution in commerce 
of arch supports and of correspondence courses by mail designed to render 
purchasers proficient in some line of business endeavor intended to increase 
their earning power— 

Made use of term “Laboratories” in the name employed by it and through 
use of such representations circulated to prospective customers as “Stephen- 
son Laboratories Trust,” “Stephenson Laboratory,” and that Stephenson 
Laboratory was a pioneer in the making of arch supports to individual 
impressions represented directly and by implication that its devices, system 
of correction, and instruction with respect thereto, were developed in and 
disseminated by a laboratory ; 


Facts being that its so-called laboratory was merely a workroom containing the 


(d) 


materials and tools necessary to make arch supports and foot exercisers, 
and not a place equipped for scientific research, nor staffed by anyone 
having any medical education or other special training qualifying him for 
research with respect to the correction of foot troubles ; 

Represented in advertisements of its said courses and manufacturing licenses 
in magazines and periodicals of general circulation and through circulars, 
pamphlets, and other printed or written matter, that the structure of the 
foot was simple; that anyone of ordinary intelligence who mastered the 
course would thereby become sufficiently learned and proficient to distin- 
guish between all surgical and nonsurgical foot conditions, and to cure or 
overcome all foot troubles not requiring operative surgery; and that appli- 
eation of its system of foot culture, .foot exercise and arch supports would 
correct and overcome all such foot troubles and could not fail to produce 
successful results; 


The facts being, structure of the foot is not simple, but complex; proper diag- 


nosis is a necessary preliminary to the treatment of any foot trouble; many 
ailments of the foot may be due in whole or in part to systemic causes 


‘which require knowledge of the entire body for proper diagnosis and treat- 


ment; in many such instances complete mastery of its courses would not 


“supply information needed, which could not be given by correspondence ; 


(c) 


application of its said system will not cure al) foot troubles with unfailing 
success, since there are many foot troubles not requiring operative BUreery 
for which.arch supports and exercisers are not appropriate ; : 

Represented further, as aforesaid, that its system prepared the student to 
treat successfully many specific foot troubles including (1) weak feet, flat 
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fcet, fallen arches, chilblains, callouses, and corns; (2) Morton’s toe, 
hammer toe, and bunion; (3) stretched ligaments; (4) aching feet, excessive 
or insufficient perspiration, foot neuralgia, painful heel, and enlarged joints; 
and (5) misalignment of the heel; 

The facts being, weak feet, flat feet, and other ailments and conditions above 
set out in mary cases are not amenable to cure or treatment by arch 
supports and exercises; Morton’s toe, hammer toe, and bunions fre- 
quently can be remedied only by surgery; stretched ligaments are treated 


in part by immobilization, and exercise is not a part of any competent. 


treatment therefor; aching feet and other conditions set forth in aforesaid 
connection, are in many cases due or partly due to systemic as distinct 
from local foot conditions and are not amenable to successful treatment by 
application of arch supports or exercise; and misalignment of the heel 
may be due to many causes, Some of which are not susceptible to effective 
treatment by aforesaid means; and 

(d) Represented that purchasers of its course would be taught to get trade 
without soliciting, delay, or expense and that those who mastered same 
were assured of a paying business and could earn a big income; : 

Facts being it had no information concerning the success or failure of all pur- 
chasers of its course; it is common knowledge that all persons who enter 
any given line of endeavor are not successful and do not make large 
incomes; and statements with respect to financial rewards were false and 
misleading ; 

With tendency and capacity to mislead and deceive a substantial portion of the 


purchasing public into the false and erroneous belief that said representa- , 


tions and implications were true and with result, as consequence, that a 
number of the consuming public purchased said licenses and courses, and 
trade was thereby unfairly diverted to it from competitors who do not 
resort to misrepresentations : 

Held, That such acts and practices were all to the prejudice of the public and 
competitors, and constituted unfair methods of competition in commerce 
and unfair and deceptive acts and practices therein. 


‘Before Mr. Miles J. Furnas, trial examiner. 
Mr. Randolph W. Branch for the Commission. 
Mr. Maxwell McConnell, of Boston, Mass., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act,. 
and by virtue of the authority vested in it by said act, the Federal 


Trade Commission, having reason to believe that Stephenson Labora- 
tories Trust, a Massachusetts trust, trading and doing business in its 
own name and also under the name of Stephenson Laboratory, here- 
inafter referred to as respondent, has violated the provisions of the 
said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint stating its sane) in that respect as Coleen 3 
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ParacraPH 1. The said respondent, Stephenson Laboratories Trust, 
is a Massachusetts trust trading and doing business under its own 
name and also under the name of Stephenson Laboratory, with its 
principal place of business at 5 Irvington Street, in the city of Boston, 
Commonwealth of Massachusetts. 

Par. 2. Respondent is now, and has been for the 3 years last past, 
engaged in the business of selling instruction in the design and manu- 
facture of arch supports, licenses to manufacture the same under 
certain United States Letters Patent held by respondent, instruction 
in, and for the application of, a system of foot correction and culture 
prepared by respondent or its predecessor, and licenses for the manu- 
facture of “foot exercisers” under certain United States Letters Patent 

held by respondent. 
.. Respondent causes and has caused the said courses of instruction 
and licenses, when sold, to be transported from the place where its 
business is carried on in the Commonwealth of Massachusetts, to pur- 
chasers thereof located in States of the United States other than the 
‘Commonwealth of Massachusetts and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, respond- 

sent is now and has been for more than 3 years last past in substan- 
tial competition with other firms and with individuals, partnerships, 
and corporations engaged in the sale and distribution in commerce 
between and among the various States of the United States and in the 
District of Columbia, of arch supports and of courses of instructions, 
to be carried on by correspondence through the mails, designed to 
educate the student for and render him proficient in some particular 
line of business endeavor. 
_ Par. 4. In the course and conduct of its said business, and for the 
purpose of inducing the purchase of its said courses of instruction 
‘and: manufacturing licenses, respondent has caused circulars and 
‘pamphlets containing certain claims with respect to its courses and 
devices, the proficiency and ability which will be acquired, and the 
financial rewards to be anticipated, by the student who purchases said 
manufacturing licenses and masters said course or courses of instruc- 
tion, to be distributed between and among the various States of the 
United States and in the District of Columbia, and has caused certain 
advertisements with respect thereto to be inserted in magazines and 
periodicals of general] circularization between and among the various 
States of the United States and in the District of Columbia. 
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Included among and typical of such claims are the following: 


We * * * teach you the simple construction of the foot * * * 

The course of instructions is divided into two branches; both are equally easy 
to master by any lady or gentleman of ordinary intelligence who can read and 
write. 

You can enter this new field of arch support making and foot culture exer- 
cises by becoming proficient in this work. 

He devised a scientific functionating support and “short-cut” faethod of mak- 
ing and fitting supports to individual impression, and foot exercise methods for 
overcoming all foot difficulties that do not require operative surgery, such as 
described on page one of the pamphlet, “What is Physical Foot Culture and 
Other Questions Answered.” 

These foot exercisers * * * . are rented or sold outright to the foot suf- 
ferer, who uses these or any other instructions taught him in his.own home a 
few minutes daily, which overcomes weak feet, flat foot, distorted toes, painful 
heel, aching, sweaty or too dry feet, chilblains, callouses, foot neuralgia, hammer 
or Morton’s toes, prevents corns, bunions, etc., by correcting them at their source. 
The results are positive * * *. 

The foot has 26 delicately suspended small bones very easily displaced. Weak 
feet, falling arches, flat foot, crooked toes, stretched ligaments, enlarged joints, 
bunions and callosities are not natural to normal feet and will disappear through 
-foot culture methods and adjustment by this system, which admits of no failure 
in cases not requiring operative surgery, and by wearing the proper made to 
impression supports; it is one hundred per cent efficient. 

A sufferer is taught * * * all needful information about * * * other 
conditions necessary to sound, strong, vigorous feet. 

In Plan A you are licensed under Patent No. 1901353 to use our method of 
correcting misalignment of the heel and misplacement of the anterior or meta- 
tarsal arch * * #*, 

Some offer their services for a certain amount * * * this can be safely 
.done as there need be no failures under this system of correction. 

There ‘are no“ifs” or “guess sos” about this business paying, it does * * # 

* * * we took over his patents to license and instruct this system to others, 
it being a method that can be easily and thoroughly taught by mail. 

‘We can teach you these methods in your own home in ten weeks, by taking 
one instruction lesson a week, or in as short a time as 30 days if you prefer to 
do so, although you can take as much time as you wish to complete the 
instructions. 

Years of experience of other operators have taught just how to get trade 
without soliciting, delay or expense. 

Do you want a new business profession of your own with all the trade you 
can attend to? Then become a foot correctionist, and in a few weeks earn big 
income in service fees—not medical nor chiropody—easy terms for home train- 
ing. No further capital needed, no goods to buy, no agency. 

We desire only a limited number of students and refuse many Grete 
from those who let fear or doubt sit at the helm * * * 


By the said statements and others of like import and effect in its 
said circulars, pamphlets, and advertisements respondent represents: 
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That the structure of the foot is simple; that anyone of ordinary 
intelligence who can read and write can master the courses in the 
design and fabrication of arch supports to suit individual require- 
ments and in physical foot culture; that by such mastery the student 
will be sufficiently learned and proficient to diagnose, and to classify 
as surgical or nonsurgical, foot conditions that require arch supports 
and to design and fabricate them in the appropriate fashion, and will 


be qualified as a “foot correctionist”; that a foot correctionist is 


able to diagnose and to classify as surgical or nonsurgical, and by the 
application of respondent’s system of foot culture, and patented foot 
exercisers and arch supports, to correct and overcome all foot troubles 
other than those requiring operative surgery, including loss of muscu- 
lar tone and elasticity, weak feet, flat feet, falling arches, distorted 
toes, painful heel, stretched ligaments, enlarged joints, aching, sweaty 
or too dry feet, chilblains, callouses, foot neuralgia, hammer or Mor- 
ton’s toe, prevent corns and bunions, put the foot in a natural con- 
dition, make it strong, sound and vigorous, and correct misalignment 
of the heel and misplacement of the anterior or metatarsal arch; that 
respondent’s system is positive and cannot fail to produce success- 
ful results; that these courses can be easily and thoroughly taught by 
mail and quickly mastered by the student; that the student will be 
taught how to get trade without solicitation, delay, or expense; that a 
paying business is assured; that the student can earn a big income, and 
that respondent desires only a limited number of students. 

Par. 5. In addition to the claims set forth in paragraph 4, respond- 
ent, in like manner has caused certain claims to be made with respect 
to its business and scientific status, and the origin of its devices and 
courses of instruction. 

Included among and typical of such claims are the following: 

Stephenson Laboratories Trust 


Stephenson Laboratory 
The Stephenson Laboratory was an early pioneer in the making of arch 


supports to individual impressions * * * 

By the said statements and others of like import and significance, 
respondent directly and by inference represents that its devices, sys- 
tem of correction, and instruction in the design, manufacture, and 
application thereof were and are developed in and emanate from a 
“laboratory,” within the common and usual meaning of the word 
when used in connection with the design and manufacture of devices 
for application to, and courses of instruction in the remedy or cor- 
rection of abnormal or painful conditions of the human body, i. e., a 
place appropriately equipped for, and devoted to, experimental study 
in the anatomical, physiological, and mechanical sciences and arts, 
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and their:application in the devising of the said articles and the com- 
pilation of courses of instruction by persons skilled in those arts and 
sciences. 

Par. 6. The representations made by the respondent, directly or by 
inference, with respect to the knowledge, ability, and proficiency to be 
gained from a mastery of the said courses, the results to be obtained 
from the application of such knowledge either in connection with the 
said arch supports or foot exercisers of the respondent’s design or 
without such connection, the extent of the financial rewards available 
to one who becomes, through the study of the respondent’s courses, 
proficient in the art of designing and fabricating arch supports or the 
respondent’s system of foot cultivation, and the ease with which cus- 
tom may be obtained, are false, misleading, and untrue. In truth and 
in fact the structure of the foot is not simple. The adequate correc- 
tion of arch troubles, and deformations, diseases, and faulty condi- 
tions and ailments of the feet, and the proper designing of arch 
supports, require, as a preliminary, a diagnosis which can be properly 
made only by one familar not only with the structure and physi- 
ology of the feet but that of the rest of the body. The knowledge 
necessary to a competent arch support designer or foot correctionist 
for the proper diagnosis of all foot troubles and conditions other 
than those requiring operative surgery and the application of ade- 
quate corrective or curative methods thereto by arch supports or 
exercisers or otherwise, and the prevention of corns and bunions, can- 
not be imparted by mail in the short time indicated by respondent to 
the ordinary literate person. A proper arch support cannot be made 
by one without substantial practical experience. Those mastering 
the courses in foot correction cannot in all cases of nonsurgical foot 
conditions or diseases be assured of. positive and successful results 
from the use of the corrective system as taught, either with or with- 
out the use of exercisers of respondent’s design or arch supports made 
and fitted in accordance with respondent’s instructions.. The student 
is not assured of a profitable business by completing the course or 
courses nor of a big income. Neither is the student assured that he 
will be able to obtain trade without solicitation, delay, or expense. 
There is no material limitation on the number of students desired 
by respondent. 

Par. 7. The representations made by respondent directly or by 
inference with respect to its business and scientific status and the 
origin of its devices and courses of instruction are false, misleading, 
and untrue. In truth and in fact the said devices and courses of 
instruction were not and are not developed and compiled in a lab- 
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oratory, within the common and usual conception of the word when 
used in connection with the design and manufacture of devices for 
application to and courses of instruction in the remedy or correc- 
tion of abnormal or painful conditions of the human body, nor by 
persons skilled and experienced in the anatomical and physiological 
sciences. 

Par. 8. There are among the competitors of the respondent many 
who are engaged in the business of selling and distributing arch 
supports, and correspondence courses of instruction designed to edu- 
cate the student for and render him proficient in some particular line 
of business endeavor, who do not in any way misrepresent the re- 
sults which may be obtained by the use of their said arch supports, 
the efficacy of the application or the results of their teachings, the 
opportunities for financial gain to those who master the said courses 
or the nature of the place of origin thereof. 

Par. 9. Each and all of the foregoing false and misleading mis- 
representations and implications made by respondent, as hereinabove 
set out, were and are calculated to, and have had and now have, a 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the false and erroneous belief that the 
said misrepresentations and implications are true. As a direct result 
of such false and erroneous belief a number of the consuming public 
have purchased substantial amounts of respondent’s licenses to manu- 
facture and courses of instruction, with the result that trade has been 
diverted unfairly to respondent from respondent’s competitors as 
aforesaid who do not resort to such false and deceptive representa- 
tions. As a consequence thereof, injury has been and is now being 
done by respondent to competition in commerce between and among 
the various States of the United States and in the District of Co- 
lumbia. 

Par. 10. The aforesaid acts and practices of said respondent as 
herein alleged are all to the prejudice of the public and of respond- 
ent’s competitors, and constitute unfair methods of competition in 
commerce, and unfair and deceptive acts and practices in commerce, 
within the intent and meaning of the Federal Trade Commission 
Act. 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 4, 1938, issued its com- 
plaint in this proceeding and caused same to be served upon respond- 
ent Stephenson Laboratories Trust, a Massachusetts trust trading and 
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doing business under its own name and also under the trade name 
and style of Stephenson Laboratory, charging it with the use of 
unfair methods of competition in commerce and unfair and decep- 
tive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
answer thereto by respondent, testimony and other evidence in sup- 
port of the allegations of said complaint were introduced by Ran- 
dolph W. Branch, attorney for the Commission, and in opposition 
to the allegations of the complaint by Maxwell McConnell, attorney 
for the respondent, before Miles J. Furnas, an examiner for the 
Commission theretofore duly designated by it, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, a stipulation of certain facts, 
report of the trial examiner, and brief in support of the complaint 
(no brief having been filed by respondent and oral argument not 
having been requested); and the Commission, having duly consid- 
ered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Stephenson Laboratories Trust is a 
Massachusetts trust having its principal place of business at 5 Irv- 
ington Street, Boston, Mass. Respondent trades and does business 
under its own name and also under the name Stephenson Laboratory. 
Respondent is, and at all times mentioned in the complaint has been, 
engaged in the licensing of others to manufacture arch supports 
under certain United States letters patent and certain contrivances 
designated as “foot exercisers,” and in connection with such licenses 
selling to licensees a correspondence course of instruction in the man- 
ufacture of said articles and for their application in a system or plan 
of correction of food troubles. 

Par. 2. In the course and conduct of this business respondent has 
caused said courses of instruction, licenses, and articles of merchan- 
dise for use in connection therewith, when sold, to be transported 
from its place of business in the State of Massachusetts to purchasers 
thereof located in the several States of the United States other than 
the State of Massachusetts and in the District of Columbia, and has 
at all times maintained a course of trade in commerce in said articles 
as “commerce” is defined in the Federal Trade Commission Act. 
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Par. 3. In the course and conduct of said business respondent is 
now, and at all times mentioned in the complaint has been, in sub- 
stantial competition with other firms, individuals, partnerships, and 
corporations engaged in the sale and distribution in commerce of arch 
supports and of courses of instruction carried on by correspondence 
through the mails, and designed to render purchasers proficient in 
some line of business endeavor intended to increase their earning 
power. 

Par. 4. For the purpose of inducing or procuring the purchase of 
its said courses of instruction and manufacturing licenses, respondent 
has caused certain advertisements with respect thereto to be inserted 
in magazines and periodicals having general circulation between and 
among the various States of the United States and in the District of 
Columbia and has caused circulars, pamphlets, and other printed or 
written material to be transported from its place of business to pur- 
chasers or prospective purchasers in the several States of the United 
States and in the District of Columbia. 

The said circulars, pamphlets, and other printed or written mate- 
rial and advertisements make varicus claims with respect to. respond- 
ent’s courses and devices, the learning and proficiency to be acquired 
therefrom, and the financial rewards to be anticipated by purchasers 
of said licenses and courses of instruction. Included among and 
typical of such claims and representations were the following: 


We * * * teach you the simple construction of the foot * * *. 

- The course of instructions is divided into two branches; both are equally easy 
to master by any lady or gentleman of ordinary intelligence who can read 
and write. 

You can enter this new field of arch support making and foot culture exer- 
cises by becoming proficient in this work. 

* * * he devised a scientific functionating support and “short cut” method 
of making and fitting supports to individual impression, and foot exercise 
methods for overcoming all foot difficulties that do not require operative surgery, 
such as described on page one of the pamphlet. “What is Physical Foot Culture 
and Other Questions Answered.” 

These foot exercisers * * * are rented or sold outright to the foot 
sufferer, who uses these or any other instructions taught him in his own home 
a few minutes daily, which overcomes weak feet, flat foot, distorted toes, pain- 
ful heel, aching, sweaty, or too dry feet, chilblains, callouses, foot neuralgia, 
hammer or Morton’s toes, prevents corns, bunions, etc., by correcting them at 
their source. The results are positive, * * *. 

The foot has twenty-six delicately suspended small bones very easily dis- 
placed. Weak feet, falling arches, flat foot, crooked toes, stretched ligaments, 
enlarged joints, bunions and callosities are not natural to normal feet and will 
disappear through foot culture methods and adjustment by this system, which 
admits of no failure in cases not requiring operative surgery, and by wearing 
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the’ proper made.to impression supports; it is one hundred percent effi- 
Cieht ease, 

_ A sufferer is taught * * * all needful information about * * * 
other conditions necessary to sound, strong, vigorous feet. 

In plan A you are licensed under Patent No. 1,901,352 to use our method 
of correcting misalignment of the heel and misplacement of the anterior or 
metatarsal arch, * * *. : 

Some offer their services for a certain amount, * * * this can safely be 
done as there need be no failures under this system of correction. we. 
_ There are no “ifs” or “guess so’s” about this business paying, it does 
Te Uti! 

* * * we taok over his patents to license and instruct this system to others, 
it being a method that can be easily and thoroughly taught by mail. 

- We can teach you these methods in your own home in ten weeks, by taking 
one instruction lesson a week, or in as short a time as thirty days if you prefer 


to do so, although you can take as much time as you wish to complete the - 


instructions. 
~¥ears of experience of other operators have taught just how to get trade 
without soliciting, delay or expense. 

Do you want a new business profession of your own, with all the trade you 
can attend to? Then become a foot correctionist, and in a few weeks earn big 
income in service fees—not medical nor chiropody—easy terms for home training, 
no further capital needed, no goods to buy, no agency. 

We desire only a Hmited number of students and refuse many enrollments 
from those who let fear and doubt sit at the helm, * * *, 

Par. 5. The representations by respondent that the structure of 
the human foot is simple are false in that the foot is in fact a complex 
structure including numerous bones and their articulations, muscles, 
ligaments, tendons, nerve, and blood supply systems, and other essen- 
tial parts. The representations that any one of ordinary intelligence 
who masters respondent’s course of instruction wi!l thereby become 
sufficiently learned and proficient to distinguish between all surgical 
and nonsurgical foot conditions and will be able to cure or overcome 
all foot troubles not requiring operative surgery, and that such learn- 
ing and proficiency can be imparted by mail, are in fact false. Proper 
diagnosis is a necessary preliminary to the treatment of any foot 
trouble. Many ailments of the foot are not due to local causes and 
others may be due in whole or in part to systemic causes which re- 
quire knowledge of the entire body for proper diagnosis and treatment. 
Complete mastery of respondent’s courses would not supply the in- 
formation needed in many such instances, nor could the necessary in- 
formation and training be given by correspondence. Respondent’s 
representations that the application of its system of foot culture, foot 


exercises, and arch supports will correct and overcome all foot troubles 


other than those requiring operative surgery, and cannot fail to pro- 
duce successful results, are false. Arch supports and exercise are not 
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appropriate or competent treatment for many foot troubles which do 
not require operative surgery. 

The representations as to specific foot troubles which respondent’s 
system is said to prepare the student to treat successfully are false in 
that weak feet, flat feet, fallen arches, chilblains, callouses, and corns 
are in many cases not amenable to cure or treatment by arch supports 
and exercises; Morton’s toe, hammer toe, and bunions frequently can 
be remedied only by surgery, and in many cases cannot be adequately 
or properly treated by arch supports or exercises; stretched ligaments 


- are treated in part by immobilization, and exercise is not a part of 


any competent treatment therefor; aching feet, excessive or insuf- 
ficient perspiration, foot neuralgia, painful heel, and enlarged joints, 
are in many cases due or partly due to systemic as distinct from local 
foot conditions, and are not amenable to successful treatment by the 
application of arch supports or exercise; and misalignment of the heel 
may be due to many causes, some of which are not susceptible to 
effective treatment by supports and exercise. 

Respondent’s representations that purchasers of its course of in- 
struction will be taught to get trade without soliciting, delay, or ex- 
pense, and that those who master its course are assured of a paying 
business and can earn a big income, are without foundation in fact. 
Respondent has no information concerning the success or failure of all 
purchasers of its course of instruction, and one of its trustees testified 
that it has no means of knowing whether a purchaser of its course 
of instruction will or will not develop a profitable business, and that 
such success is largely dependent upon the individual. It is common 
knowledge that all persons who enter any given line of endeavor are 
not successful and do not make large incomes, and it is concluded that 
respondent’s statements with respect to financial rewards to be ob- 
tained are in the circumstances stated false and misleading. 

Par. 6. By the means set out in paragraph 4 respondent circu- 
lates to purchasers or prospective purchasers of its licenses and courses 
of instruction representations such as: 

Stephenson Laboratories Trust, 

Stephenson Laboratory, 

The Stephenson Laboratory was a pioneer in the making of arch supports to 
individual impressions. 

By such representations respondent directly and by inference repre- 
sents that its devices, system of correction, and instruction with re- 
spect thereto were, and are, developed in and are disseminated by a 
“laboratory.” In the manner and connection in which the term 
“laboratory” is used by respondent. it means a place appropriately. 
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equipped for and devoted to experimental study in anatomical, physio- 
logical, and mechanical sciences and arts and their application by per- 
sons skilled therein to devising the articles and preparation of the 
courses of instruction offered by respondent. Respondent in. fact 
maintains no laboratory. The so-called laboratory of respondent is 
merely a workroom containing the materials and tools necessary to 
make arch supports and foot exercisers, and is not a place equipped for 
scientific research, nor is it staffed by any person or persons having 
any medical education or other special training or education qualifying 
them for research with respect to the correction of foot troubles. 

Par. 7. The aforesaid representations are calculated to, and have 
the tendency and capacity to, mislead and deceive a substantial portion 
of the purchasing public into the false and erroneous belief that said 
representations and implications are true. As a result thereof a 
number of the consuming public have purchased respondent’s licenses 
to manufacture and courses of instruction with the result that trade 
has been unfairly diverted to respondent from competitors who do 
not resort to false and deceptive representations. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the preju- 
dice of the public and of respondent’s competitors and constitute 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony, and other evidence in support of the allegations of said 
complaint and in opposition thereto taken before an examiner of the 
Commission theretofore duly designated by it, a stipulation of cer- 
tain facts, report of the trial examiner, and brief in support of the 
complaint (no brief having been filed by respondent and oral argu- 
ment not having been requested) ; and the Commission having made 
its findings as to the facts and its conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act; 

It is ordered, That respondent Stephenson Laboratories Trust, a 
Massachusetts trust also trading and doing business under the name 
Stephenson Laboratory, its trustees, officers, agents, representatives, 
and employees, directly or through any corporate or other device, in 


eC nae 


STEPHENSON LABORATORIES TRUST, ETC. 1595 
1583 Order 


connection with the offering for sale, sale, and distribution in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
of licenses to manufacture foot supports and foot exercisers, and 
courses of instruction in the treatment of foot troubles, do forthwith 
cease and desist from, directly or by implication: 

1. Using the terms “Laboratory” or “Laboratories,” or any other 
word or term of similar import or meaning, in respondent’s name or 
in any trade name or style used by respondent in the course and 
conduct of its business, or otherwise representing in any manner 
that respondent maintains a laboratory in which its system of foot 
culture or courses of instruction therein were, or are, developed or 
prepared. 

2. Representing that respondent’s course of instruction, or any 
substantially similar course of instruction, will equip any one with 
learning and proficiency adequate to: 

(a) Diagnose and determine whether or not foot troubles require 
surgical treatment. 

(6) Effectively and successfully treat nonsurgical foot troubles, 
regardless of origin or cause thereof. 

(¢c) Effectively and successfully treat foot troubles which may 
result from systemic causes, such as aching feet, excessive or insuffi- 
cient perspiration, foot neuralgia, painful heel, and enlarged joints; 
or foot troubles which may require operative surgery, such as Mor- 
ton’s toe, hammer toe, and bunions; or foot troubles which require 
immobilization as a part of any competent and adequate treatment, 
such as stretched ligaments, exclusively by foot supports and exercise. 

3. Representing that any purchaser who masters respondent’s cor- 
respondence course is assured of a profitable business or will be able 
to obtain trade without solicitation, delay, or expense. 

It is further ordered, That respondent shall, within 60 days after 
the service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In toe Marrer or 


EDWIN CIGAR COMPANY, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4085. Complaint, Apr. 6, 1946—Decision, May 29, 1941 


Where two corporations and four individuals who were officers, directors or 


(a) 


The 


(0) 


stockholders therein and controlled their corporate activities; engaged, as 
case might be, in manufacturing cigars and in competitive interstate sale 
and distribution thereof, and of pipes, smoking tobacco, tobacco pouches, pipe 
and tobacco accessories, razor blades, shaving creany and novelties, under 
various corporate and trade names; in advertising their products by radio 
and through newspapers, magazines, catalogs and other medium— 
Represented that Manila cigars, cffered at a price of 1 cent each were full- 
sized, full-bodied and fine-flavored ; that cigars offered as a $2.50 bargain for 
75 cents constituted a special offer and had the full-bodied natural aroma 
of rich Havana and Connecticut blended tobacco; that certain cigars offered 
at a “get acquainted” price of 25 for 75 cents or 3 cents each were of guaran- 
teed 15 cent quality and were over-runs or cigars put aside for slight imper- 
fections; that certain cigars selling for 8 cents each were made of genuine 
imported Havana tobacco by use of the words “GENUINE IMPORTED HAVANA” 
in heavy display type, accompanied by the qualification “The finest Conn. 
Shade-Grown and Broad-leaf tobaccos blended with,’ in inconspicuous and 
small type; that cigars offered in a close-out sale for 3 cents were perfect 
hand-made Lord Edwin Ambassador cigars selling for 35 years for 10 cents 
each and contained the choicest tobaccos, including Havana; and that cigars 
priced at 2 cents each or 100 for $1.96 were perfect cigars, 514 inches in length, 
were fine, hand-made, blended-with-Havana cigars and equal in smoking satis- 
faction to those selling for 10 cents and more; 

facts being Manila cigars referred to were of small size and defective quality, 
the $2.50 bargain for 75 cents, cigars had fillers of cheap domestic tobaccos 
originating elsewhere than in Connecticut and containing negligible amounts 
of Havana tobacco, if any, none of the various cigars sold at 3 cents each, 
were over-runs, etc., as above claimed, but all were of cheap and inferior 
quality, were not perfect, fine or hand-made, cigars, contained only a negligible 
amount of Havana tobacco, if any, and did not in any way comply with stand- 
ards set up for Havana-manufactured cigars ; 

Represented that certain items of merchandise such as a cigar lighter, a 
chrome metal pocket cigar case, a 128-page illustrated book selling at book 
shops at $2.50, and a handsome pocket cigar case were given free with pur- 
chase of a certain specified quantity of cigars or of certain pipes valued at 
$2.50 each, that cigars were given “free of charge” in connection with the pur- 
chase of various lots of cigars, and that various lots were being sold at “in- 
ventory sales prices” and “off-season sales prices,” setting out opposite such 
sales prices in parallel columns substantially higher prices designated as “reg- 
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ular price per hundred” ; and that an oil silk tobacco pouch of a regular value 
of $2, a high quality imported virgin root briar pipe of a regular value of $1, 
and a sample 2-ounce bag or container of “Havana Picadura” tobacco of a 
regular value of 25 cents were being closed out at a combination or special 
price of $1.19— 


The facts being that none of the articles represented were given “free” but 


(ce) 


prices thereof were included in those of other articles with which they 
were offered; items of merchandise were not of value represented, the so- 
called $2.50 book being in fact a paper-backed publication purchased by 
them at 8 or 9 cents per copy and the tobacco pouch pipe and tobacco 
quoted therewith never having sold at the prices represented; pipe was 
neither of high quality nor imported; and so-called “regular prices” per 
bundred of cigars offered at “inventory sales prices” and “off-season 
sales prices” were fictitious; 

Represented that one of corporations above referred to, engaged as Edwin 
Cigar Company, Inc., in manufacture and sale of cigars, etc., occupied a 
large building as its factory and office, owned tobacco plantation and 
warehouses in Cuba and Connecticut, was an importer of tobacco and 
controlled the movement of cigar tobacco from the growing stage until 
sold as cigars to the ultimate consumer, through pictorial representations 
on letterheads, stationery, invoices and other materials, including a 12- 
story building represented as its factory and office building, pictures of a 
tropical scene and ocean-going vessels, of operators making cigars by hand 
and of an executive smoking a cigar, and through such legends as ‘“Manu- 
facturers of High Grade Cigars, Importers, Dealers, and Packers of Leaf 
Tobacco” and “Leaf Tobacco Warehouses, Havana, Cuba, Hartford, Conn., 
Suffield, Conn.” ; and that the other of the two corporations, engaged under 
name House of Westminster, Ltd., and also under trade names West- 
minster Steel Blade Co., and Westminster Steel Co., owned, operated, or 
controlled a steel company or steel blade company, wherein steel blades 
were manufactured for sale direct to the public; 


The facets being aforesaid cigar company rented only the ground floor and 


basement of a six-story building, was not an importer but purchased stock 
from dealers in tobacco leaf, never owned any warehouses in cities re- 
ferred to and did not own, charter or operate any steamships; and second 
corporation did not own, operate or control any steel or steel blade com- 
pany, or manufacture steel razors, or sell directly from factory to consumer, 
but bought its products from others; and 


Where said corporations and individuals, in advertising calculated to induce 


prospective purchasers to believe that second corporation above referred 
to was a British concern dealing principally in pipes and smoking acces- 
sories imported from England— 


(d@) Made use on letterheads and other stationery of corporate name, House 


of Westminster, Ltd., printed in heavy old English Gothic type and also 
of simulations of the British Royal Coat of Arms and depiction of a 
Gothic cathedral or abbey harmonizing with the word “Westminster”; and 
made use in its catalogs, of English names such as “Park Royal,” “Trafal- 
gar Square,” “Lord Rochester,” “The Britisber,” ete., to designate or de- 
scribe pipes sold and distributed by them and listed and described therein 
certain pipe tobaccos as “Belvedere London Plug British Pipe Mixture” 
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with pictorial representations of a crown, etc., and made statement to the 
effect that said corporation would accept subscriptions for all Wnglish 
publications together with a list of publications with prices as charged in 
the British Empire; 

The facts being corporation above referred to was not and never had been a 
British company or affiliated with any such company, represented no English ' 
publications, did not accept subscriptions and was not informed with reference 
thereto, the numerous pipes it branded, sold, and advertised with distinctly 
British names and as imported were not British or English pipes and imported 
from England, from which many of the finest pipes of the world come, and 
various mixtures of pipe tobacco as aforesaid were not British tobacco or 
a mixture of tobaccos originating in the British Empire, but consisted almest 
entirely of tobaccos grown in the United States, 

With the effect of misleading and deceiving a substantial portion of the purchas- 
ing public into the erroneous belief that such false representations were 
true, with result that members of the purchasing public bought substantial 
quantities of their products, and trade was unfairly diverted from 
competitors: 

Held, That such acts and practices were to the prejudice and injury of the public 
and competitors, and constituted unfair methods of competition in com- 
merce and unfair and deceptive acts and practices therein. 


Before Mr. Randolph Preston, trial examiner. 

Mr. DeWitt T. Puckett for the Commission, 

Mr. Neil P. Cullom and Mr. Henry W. Steingarten, of New York 
City, for Edwin Cigar Co., Inc., House of Westminster, Ltd., Max 
Rosenblum, Leonard R. Edwin, Jules M. Cole and Mrs. Max 
Rosenblum. 

CoMPLaINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Edwin Cigar Co., 
Inc., a corporation, trading also as Cigar Makers’ Federation; House of 
Westminster, Ltd., a corporation, trading also as Westminster Pipe 
Co., Westminster Steel Blade Co., and Westminster Steel Co.; Max 
Rosenblum, Jules M. Cole, and Leonard R. Edwin, individually, and as 
officers and directors of Edwin Cigar Co., Inc., and House of West- 
minster, Ltd., and trading also as Cigar Makers’ Federation, West- 
minster Pipe Co., Westminster Steel Blade Co., and Westminster 
Steel Co.; Mrs. Max Rosenblum, individually and as an officer and 
director of Edwin Cigar Co., Inc., and as director of House of West- 
minster, Ltd.; and Fredi Mannara, John Schwab, Ruth Hess, Charles 
Grothe, and Park G. Shaw, individuals, trading as Cigar Makers’ 
Federation, hereinafter referred to as respondents, have violated 
the provisions of said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
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the Commission hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrarn 1. Respondent, Edwin Cigar Co., Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its principal office and place of 
business located at 100 East Sixteenth Street, New York, N. Y. 

Respondent, House of Westminster, Ltd., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of New York, with its principal office and place of business. 
located at 191 Fourth Avenue, New York, N. Y. 

Respondents Max Rosenblum, Leonard R. Edwin, Jules M. Cole and 
Mrs. Max Rosenblum are, respectively, president, vice president and 
secretary, assistant secretary, and treasurer, of respondent Edwin: 
Cigar Co., Inc., and all are directors of said company and of respond- 
ent House of Westminster, Ltd. Respondents Leonard R. Edwin and 
Jules M. Cole are respectively president and treasurer and directors of 
House of Westminster, Ltd. 

Respondent, Edwin Cigar Co., is now, and for more than 3 years 
last past, has been engaged in the manufacture and in the sale and 
distribution of cigars in commerce among and between the various 
States of the United States and in the District. of Columbia. 

Cigars manufactured by respondent, Edwin Cigar Co., Inc., for more 
than 3 years last past have also been advertised and sold through the 
medium of the trade name Cigar Makers’ Federation, using the address 
35 R. Irving Place, New York, N. Y., satd trade name being employed 
by Edwin Cigar Co., Inc., in conjunction with respondents, Jules M. 
Cole of 191 Fourth Avenue, New York, N. Y., Fredi Mannara of 406 
East One Hundred and Twentieth Street, New York, N. Y., John 
Schwab of 6401 Melmetto Street, Brooklyn, N. Y., Ruth Hess, 813 
Wayne Avenue, York, Pa., Park G. Shaw, 21 Franklin Street, Dallas- 
town, Pa., and Charles Grothe, 173 East Cottage Street, York, Pa., all 
employees of the Edwin Cigar Co., Inc. 

Respondent, House of Westminster, Ltd., since its incorporation 
under the laws of the State of New York in the year 1937, has been 
engaged in the manufacture of cigars and in the sale and distribution 
of cigars, pipes, smoking tobacco, tobacco pouches, pipe and tobacco: 
accessories, razor blades, shaving cream and novelties in commerce 
among and between the various States of the United States and in the 
District of Columbia. Respondents, House of Westminster, Ltd., 
Leonard R. Edwin and Jules M. Cole, also employ the trade name 
Westminster Pipe Co. in connection with the sale of pipes, smoking 
tobacco, cigars, and related products, and trade also in razor blades 
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under the trade names of Westminster Steel Blade Co. and West- 
minster Steel Co. 

Respondents, Max Rosenblum, Mrs. Max Rosenblum, Leonard R. 
Edwin, and Jules M. Cole, own and control each of said herein-named 
companies, including Cigar Makers’ Federation and direct the activities 
and control the policies and affairs of each, including the conduct of 
sales and the character of advertising representations made in connec- 
tion therewith. 

The individual respondents and the corporate respondents act in 
conjunction and cooperation with each other in the performance of 
the acts and practices hereinafter alleged. 

The business of each of said hereinbefore-mentioned companies is 
maintained and conducted by respondents Max Rosenblum, Mrs. Max 
Rosenblum, Leonard R. Edwin, and Jules M. Cole from an identical 
location in the city of New York, N. Y., namely, the basement and 
ground floor of 34 Union Square. 

Par. 2. Respondents cause their products, when sold by them, to be 
transported from their aforesaid places of business in the State of 
New York to the purchasers thereof located in the various other States 
of the United States and in the District of Columbia. Respondents 
maintain and at all times mentioned herein have maintained a course 
of trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. 

In the course and conduct of their said business the respondents, 
trading as hereinbefore described, are now and have been in competi- 
tion with other individuals, partnerships, and corporations also en- 
gaged in the sale and distribution in commerce among and between the 
various States of the United States and in the District of Columbia, 
of cigars, pipes, smoking tobacco, tobacco pouches, pipe and tobacco 
accessories, razor blades, shaving creams and various novelties. 

Par. 3. Respondents, in the course and conduct of their business and 
for the purpose of inducing the purchase of their various products, 
have set forth in radio advertising and in newspapers and magazines, 
catalogs, and other advertising media circulated and distributed, vari- 
ous representations purporting to cover the nature, quality, character, 
grade, and price of their said products. 

Typical of the representations so made by the respondents, in con- 
nection with the offering for sale and sale of its cigars and other 
products are the following: 

1. That Manila cigars, offered at a price of 1 cent each, are full size, 
full-bodied, fine-flavored cigars. 
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2. That cigars offered for sale as a $2.50 bargain for only 75 cents 
constitute a special offer and have the full-bodied, natural aroma of 
rich Havana and Connecticut blended tobaccos. 

3. That an oil silk tobacco pouch of a regular value of $2, a high 
quality imported virgin root briar pipe of a regular value of $1, and a 
sample 2-ounce bag or container of “Havana Picadura” tobacco of a 
regular value of 25 cents, are being closed out at a combination or 
special price of $1.19. 

4. That certain cigars offered at a “get acquainted” price of 25 for 
75 cents or 3 cents each are of guaranteed 15-cent quality and that such 
cigars are over-runs or cigars put aside for slight imperfections. 

5. That certain cigars selling for 3 cents each are made of genu- 
ine imported Havana tobacco by the use of the words “GENUINE IM- 
PORTED HAVANA TOBACCO,” in a 1-column box and printed in heavy 
display type accompanied by the following qualification : 


The finest Conn. shade-grown tobacco blended with 


in small, illegible type: 

6. That cigars offered in a close-out sale for 3 cents each are per- 
fect, handmade Lord Edwin Ambassador cigars selling for 35 years 
at 10 cents each and contain the choicest tobaccos, including Havana. 

7. That cigars priced at 2 cents each or 100 for $1.96 are perfect 
cigars, 5144”’ in length, and are fine, handmade blended with Havana 
and equal in smoking satisfaction of cigars selling at 10 cents and 
more. 

8. That certain items of merchandise such as a cigar lighter, a 
chrome metal pocket cigar case, a 128-page illustrated book selling 
in book shops at $2.50, a handsome pocket cigar case, and other ar- 
ticles, are given free with the purchase of a certain specified quan- 
tity of cigars or with the purchase of certain of respondents’ pipes 
valued at $2.50 each. 

9. That cigars are given “free of charge” in connection with the 
purchase of various lots of cigars. 

10. That various lots of cigars are being sold at “inventory sales 
prices” and “off season sales prices,” opposite the sales prices of 
which are set out in parallel columns substantially higher prices 
designated as “regular price per hundred.” 

11. That the respondent, Edwin Cigar Co., Inc., occupies a large 
building as a factory and office, owns tobacco plantations and ware- 
houses in Havana, Cuba, Hartford, Connecticut, and Suffield, Con- 
necticut, and that it is an importer of tobacco and controls the move- 
ment of cigar tobacco from the growing stage until sold as cigars to 
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the ultimate consumer, which representations are made by means of 
pictorial representations appearing on letterheads, stationery, in- 
voices and other materiak, such as the picture of a 12-story building 
represented to be respondent’s factory and office building, the pic- 
ture of a tropical plantation scene and an ocean-going vessel, the 
picture of operators seated at a bench or table making cigars by 
hand, the picture of a box of cigars, and the picture of an executive 
smoking a cigar, and in addition to such picturizations there also 
appears the following legend: 

Manufacturers of 

High Grade Cigars 


Importers, Dealers and Packers of 
Leaf Tobacco 


and to the right of said picturizations the following: 


Leaf Tobacco Warehouses 
Havana, Cuba Hartford, Conn, 
Suffield, Conn. 

12. That the respondent, House of Westminster, Ltd., owns, op- 
erates, and controls a steel company or steel plant wherein razor 
blades are manufactured for sale direct to the public. 

Par. 4. The foregoing statements and representations made by 
the respondents as well as others of similar import which are not 
specifically set out herein are false, deceptive, and misleading. In 
truth and in fact, the Manila cigars advertised by the respondent 
were not full size, full-bodied, or fine-flavored cigars, but on the 
contrary were of small size and defective quality. The cigars ad- 
vertised as a $2.50 bargain were not a blend of Havana and Comnecti- 
cut tobaccos but instead were cigars the fillers of which are com- 
posed almost wholly of cheap, domestic tobacco originating in a 
State or States other than Connecticut, and containing, if any, only 
a negligible amount of real Havana filler. The oil silk tobacco pouch 
represented as being of a value of $2 has never possessed such value 
or ever sold at such price. The pipe represented to be of high qual- 
ity imported virgin root briar of a value of $1 was not a briar pipe 
of such value, was not an imported pipe and was not of high qual- 
ity. The tobacco represented in said combination offer as being of 
a regular value of 25 cents for 2 ounces has never had such value or 
ever sold at such price. The cigars of the respondents offered for 
sale at 3 cents each or 25 for 75 cents were not composed of genuine 
imported Havana tobacco, nor did they contain any appreciable 
amount of Havana tobacco or Connecticut shade-grown and broad- 

leaf tobacco blended with Havana as a filler. Said cigars were not 
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over-runs or cigars put aside for slight imperfections, but on the 
contrary were regular run cigars made of cheap material including 
filler designed to sell at 3 cents each, and were not of 15-cent quality, 
and in no way conform to accepted standards of Havana blended 
cigars. The Lord Edwin Ambassador cigars which are sold at 3 
cents each do not contain any appreciable amount of Havana tobacco 
and are not 10-cent grade cigars. Furthermore, said cigars are not 
of the same character and quality as those formerly sold as a 10- 
cent Havana cigar. The various cigars sold by the respondent at 
the price of 3 cents each are all of cheap and inferior quality and 
are not perfect cigars, fine, hand-made or blended with Havana, but 
in fact do not contain any appreciable amount of Havana tobacco 
and do not in any way conform to recognized standards employed 
by reputable manufacturers in the manufacture of Havana blended 
cigars, and are not of 10-cent quality. 

The articles of merchandise, including cigars, which the respond- 
ent represents are given free or without charge are not free in any 
instance as the prices of the so-called “free items of merchandise” 
are included in the prices of the other articles of merchandise. The 
price paid by the purchaser is the regular price which would be 
paid for the combination of various items, including the so-called 
“free” goods. Furthermore, the items of merchandise are not of a 
value represented by the respondents. As an example, the 128-page 
illustrated book represented as selling for $2.50 is in fact a cheap, 
paper-back publication purchased by the respondent for 8 or 9 cents 
each. 

In their advertising of cigars at inventory sales prices and _ off- 
season sales prices which show the regular price per hundred to in- 
dicate the so-called saving to the purchaser, the respondents desig- 
nate as regular price per hundred prices for said cigars which are 
in fact fictitious, and prices at which respondents have never sold 
sald cigars. 

The respondent, Edwin Cigar Co., Inc., does not have or occupy an 
office building in New York, N. Y., or any such building as that pic- 
tured on its letterhead. On the contrary, said respondent rents only 
the ground floor and basement of a six-story building located at 100 
E. Sixteenth Street. Said respondent, Edwin Cigar Co., Inc., is not 
an importer of tobacco leaf, but on the contrary purchases its leaf 
tobacco from a general stock carried by other dealers in tobacco leaf, 
and has never owned, and does not now own, any tobacco plantations 
or any warehouses in Havana, Cuba, Hartford, Conn., or Suffield, 
Conn., and does not charter or operate any steamships. 
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The respondent, House of Westminster, Ltd. does not now own, oper- 
ate or control, and never has owned, operated, or controlled any steel 
company or steel plant. Said respondent does not manufacture and 
has never manufactured any steel razor or other blades, does not own or 
operate any razor blade machinery, does not temper, sharpen, or hone 
razor blades and does not sell direct from any factory to consumers or 
save any middleman’s profit to the consumer on razor blades. On the 
contrary, the said Westminster razor blades so advertised, represented 
and sold by the respondent, House of Westminster, Ltd., are bought by 
said respondent from a blade manufacturing company located in the 
State of New York, said manufacturing company selling blades to re- 
spondent as orders are received therefor and also selling alike to drug 
stores and shaving supply companies generally throughout the United 
States. 

Par. 5. For many years craftsmen of England have specialized in 
the manufacture of pipes for use in smoking tobacco. Such craftsmen 
have become highly skilled in this work and English pipes have ac- 
quired and now possess, and for some time past have possessed, the 
reputation of being among the finest products of the pipemaker’s skill. 
Many of the finest pipes, particularly those made of briar root, are 
made in England and are imported into the United States. Such 
pipes have long been considered as fine pipes and bear a reputation for 
excellence among pipe purchasers. 

Par. 6. For the purpose of misleading and deceiving members of the 
purchasing public, and to cause them to believe that the respondents 
are an English concern and deal exclusively in pipes and other smok- 
ing accessories from England, the respondents have adopted the fol- 
lowing acts and practices in so making such representations: 

1. The use of the corporate or trade name of “House of Westminster, 
Ltd.” 

2. The printing of the corporate name “House of Westminster, 
Ltd.” on letterheads and other stationery in heavy Old English Gothic 
type. 

3. The placing upon letterheads and other stationery, in addition to 
said corporate name, a. pictorial representation of what appears to be 
the English coat-of-arms. 

4. The placing on letterheads and other stationery of a pictorial 
representation of a gothic cathedral or abbey, harmonizing with the 
word “Westminster.” 

5. The use on letterheads and stationery of pictorial representa- 
tions of English scenes of historical significance, such as Lord Nelson’s 
monument in Trafalgar Square. 
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6. The use of English names in the various catalogs issued by the 
respondent, House of Westminster, Ltd., to designate or describe the 
pipes sold and distributed by the respondents, of which the following 
are examples: “Park Royal,” “Lord Rochester,” “The Britisher,” “The 
Duke of Normandy,” “The Duke of Windsor,” “The Lancashire,” and 
“Trafalgar Square.” 

7. The statement in their catalogue issued under the name of re- 
spondent, House of Westminster, Ltd., to the effect that said respond- 
ent will accept subscriptions for all English publications, together with 
a list of certain publications with prices as charged in the British 
Empire. 

8. The use of British names to designate or describe certain pipe to- 
baccos in catalogues issued by the respondent, House of Westminster, 
Ltd., of which the following are examples: 


“Belvedere London Plug Cut British Pipe Mixture” 
with pictorial representation of a crown; 
“House of Westminster British Mixture” 
with pictorial representation of an English guardsman in uniform; 
“Royal Guard Pipe Mixture” 


with pictorial representation of mounted knights in armor carrying 
lances, and beneath this the word “British” and pictorial representa- 
tion of a crown. 


Par. 7. In truth and in fact respondent, House of Westminster, Ltd., 
is not now and never has been a British company or branch or agent of 
any British company and is not now and never has been affiliated with 
any British company; does not represent all or any English publica- 
tions, does not accept and has not accepted subscriptions to English 
publications and does not furnish and is net in a position to furnish 
information and subscription prices about the hundreds of magazines 
and newspapers printed in the British Empire. Numerous pipes 
branded, advertised and sold by respondent with distinctive British 
names were and are not English pipes imported from London or else- 
where in the British Empire; various pipes advertised in language 
indicating they were imported were and are not imported; various 
pipe mixtures sold under such labels as “Belvedere London Plug Cut,” 
“House of Westminster Mixture,” and “Royal Guard Pipe Mixture” 
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are not British tobacco or a blend or mixture of British tobacco or 
tobaccos originating in the British Empire, but consist instead almost 
wholly of various types and blends of pipe smoking tobacco grown in 
different States of the United States. 

Par. 8. The use by the respondents of the false, deceptive, and mis- 
leading statements and representations hereinabove set out, in connec- 
tion with the offering for sale and sale of their said products, has had, 
and now has, the capacity and tendency to, and does, mislead and de- 
ceive, and has misled and deceived, many dealers and members of the 
purchasing public into erroneous and mistaken beliefs that said repre- 
sentations are true, and into the purchase of substantial quantities of 
respondents’ products on account of said beliefs induced as above set 
out. Asa result thereof, trade has been diverted unfairly to the re- 
spondents from competitors who are likewise engaged in the sale and 
distribution in commerce among and between the various States of the 
United States of cigars, tobacco, pipes and other smoking accessories, 
and who do not misrepresent the nature, character, quality, or price of 
their products, or the nature or size of the business conducted by them. 
In consequence thereof, injury has been done and is now being done by 
respondents to competition in commerce armong and between the vari- 
ous States of the United States and in the District of Columbia. 

Par. 9. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice of the public and of respondents’ com- 
petitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpings As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 6, 1940, issued and subse- 
quently served its complaint in this proceeding upon each of the 
respondents, charging them with unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the issuance of 
said complaint and the filing of formal answers by respondents 
Edwin Cigar Co., Inc., a corporation, House of Westminster, Ltd., 
a corporation, Max Rosenblum, Leonard R. Edwin, Jules M. Cole, 
and Mrs. Max Rosenblum, individuals, informal answers in the form 
of letters by respondents John Schwab, Ruth Hess, Charles Grothe, 
and Park G. Shaw, individuals (no answer having been filed by re- 
spondent Fredi Mannara), testimony and other evidence..in-sup-. 
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port of the allegations of said complaint were introduced by DeWitt 
T. Puckett, attorney for the Commission, and in opposition to the 
allegations of the complaint by Henry W. Steingarten, of counsel 
for respondents Edwin Cigar Co., Inc., House of Westminster, Lid., 
Max Rosenblum, Leonard R. Edwin, Jules M. Cole, and Mrs. Max 
Rosenblum before Randolph Preston, an examiner of the Commission 
theretofore duly designated by it. During the progress of such hear- 
ings Henry W. Steingarten for and on behalf of the respondents 
represented by him, in open hearing, admitted for the purposes of 
this proceeding all the material allegations of fact contained in the 
complaint except subdivision 5 of paragraph 6 and denied the legal 
conclusion of the complaint. Said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter 
the proceeding regularly came on for final hearing before the Com- 
mission on the said complaint, answers, testimony, admissions and 
other evidence, report of the trial examiner and exception of cer- 
tain of the respondents thereto, and brief in support of the complaint 
(no brief having been filed by respondents and oral argument not 
having been requested) ; and the Commission, having duly consid- 
ered the matter and now being fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom, 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent Edwin Cigar Co., Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its principal office and place of 
business at 100 East Sixteenth Street, New York, N. Y. 

Respondent House of Westminster, Ltd., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of New York, with its principal office and place of business 
at 191 Fourth Avenue, New York, N. Y. 

Respondent Leonard R. Edwin is the son of respondents Max 
Rosenblum and Mrs. Max Rosenblum and is an officer and director 
in respondents Edwin Cigar Co., Inc., and House of Westminster, 
Ltd. 

Respondent Max Rosenblum is the father of respondent Leonard 
R. Edwin and for a period of years during the time alleged in the 
complaint was an officer of respondent Edwin Cigar Co., Inc., and a 
director of House of Westminster, Ltd. 

Respondent Mrs. Max Rosenblum (otherwise known as Sadie 
Rosenblum) is the wife of respondent Max Rosenblum and mother 
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of respondent Leonard R. Edwin and was for a period of years 
alleged in the complaint an officer and director of respondent Edwin 
Cigar Co., Inc., and held stock of respondent House of Westminster, 
Ltd., as a nominee of respondents Leonard R. Edwin and Jules M. 
Cole. 

Respondent Jules M. Cole is an officer and director of respondents 
Edwin Cigar Co., Inc., and House of Westminster, Ltd., and was 
during a period of time alleged in the complaint a partner or asso- 
ciate in Cigar Makers’ Federation. 

Respondents Fredi Mannara and John Schwab were, during a sub- 
stantial portion of time alleged in the complaint, employees of re- 
spondent Edwin Cigar Co., Inc., and partners or associates in Cigar 
Makers’ Federation. 

Respondents Ruth Hess, Charles Grothe, and Park G. Shaw were, 
during a substantial portion of time alleged in the complaint, part- 
ners or associates in Cigar Makers’ Federation. 

Par. 2. The respondents are now, and at various times mentioned 
in the complaint have been engaged in the sale and distribution of 
the products hereinafter named and have caused said products, when 
sold, to be transported to purchasers located in the several States of 
the United States and in the District of Columbia, and have main- 
tained a constant course of trade and commerce in said products 
sold and distributed between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business respondents 
have been, and are now, in active competition with various persons 
and partnerships and other corporations also engaged in the sale of 
similar articles of merchandise in commerce in various States of the 
United States and in the District of Columbia. 

Par. 4. Respondent Edwin Cigar Co., Inc., during a substantial 
part of the time alleged in the complaint has been engaged in the 
manufacture, sale, and distribution in commerce of cigars to con- 
sumers, both in its own name, and through the medium of the Cigar 
Makers’ Federation, using said name in conjunction with respond- 
ents Jules M. Cole, Fredi Mannara, John Schwab, Ruth Hess, Park 
G. Shaw, and Charles Grothe. 

Cigar Makers’ Federation was a partnership or association com- 
posed of respondents Jules M. Cole, Fredi Mannara, John Schwab, 
Ruth Hess, Park G. Shaw, and Charles Grothe. It was organized 
by respondent Jules M. Cole and the policies, acts, and practices of 
said federation were controlled and directed by respondent Jules M. 


EDWIN CIGAR CO., INC., BT AL. 1609 
1596 Findings 


Cole and respondent Edwin Cigar Co., Inc., and its officers and 
directors. 

Respondent House of Westminster, Ltd., subsequent to its incor- 
poration in the year 1937 has been, and is now, engaged in the sale 
and distribution in commerce of cigars, pipes, smoking tobacco, to- 
bacco pouches, pipe and tobacco accessories, razor blades, shaving 
cream, and novelties. In connection with the aforesaid sale and dis- 
tribution of razor blades this respondent has employed the trade 
name Westminster Steel Co. 

During all or a portion of the time alleged in the complaint re- 
spondents Max Rosenblum, Mrs. Max Rosenblum, Leonard R. Edwin, 
and Jules M. Cole have owned and/or controlled and directed the. 
policies, business, and affairs of both corporate respondents and, in: 
conjunction and cooperation with the corporate and other individual 
respondents, have done and performed the acts and practices here- 
inafter set out. 

Par. 5. The corporate respondents and the individual respondents: 
Max Rosenblum, Mrs. Max Rosenblum, Leonard R. Edwin, and Jules 
M. Cole, have in connection with the offering for sale, sale, and dis- 
tribution of the aforesaid products, caused to be made by radio and 
-by insertion in newspapers, magazines, catalogs and other media 
circulated in commerce, various representations with respect to the 
nature, quality, character, grade, and price of the said products. 
Typical of such representations are the following: 

1. That Manila cigars, offered at a price of 1 cent each, are full- 
sized, full-bodied, fine-flavored cigars. 

2. That cigars offered for sale as a $2.50 bargain for only 75 cents 
constitute a special offer and have the full-bodied, natural aroma of 
rich Havana and Connecticut blended tobaccos. 

3. That an oil silk tobacco pouch of a regular value of $2, a high- 
quality imported virgin root briar pipe of a regular value of $1, and 
a sample 2-ounce bag or container of “Havana Picadura” tobacco 
of a regular value of 25 cents are being closed out at a combination or 
-special price of $1.19. 

4, That certain cigars offered at a “get acquainted” price of 25 for 
75 cents or 3 cents each, are of guaranteed 15-cent quality and that 
such cigars are over-runs or cigars put aside for slight imperfections. 

5. That certain cigars selling for 3 cents each are made of genuine 
imported Havana tobacco by the use of the words “@eNUINE IMPORTED 
HAVANA” in a 1-column box printed in heavy display type, accom- 
panied by the qualification : 
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The finest Conn. Shade-Grown and Broad-leaf tobaccos blended with 


inconspicuously printed in small type; 

6. That cigars offered in a close-out sale for 3 cents each are per- 
fect, handmade Lord Edwin Ambassador cigars selling for 35 years 
at 10 cents each and contain the choicest tobaccos, including Havana. 

7. That cigars priced at 2 cents each or 100 for $1.96 are perfect 
cigars, 514 inches in length, and are fine, handmade blended-with- 
Havana cigars, and equal in smoking intistiesion to cigars selling for 
10 cents, and more. 

8. That certain items of merchandise such as a cigar lighter, a 
chrome metal pocket cigar case, a 128-page illustrated book selling 
in book shops at $2.50, a handsome pocket cigar case, and other 
articles, are given free with the purchase of a certain specified quan- 
tity of cigars or with the purchase of certain of respondents’ pipes 
valued at $2.50 each. 

9. That cigars are given “free of charge” in connection with the 
purchase of various lots of cigars. 

10. That various lots of cigars are being sold at “inventory sales 
prices” and “off-season sales prices,” opposite the sale prices of which 
are set out in parallel columns substantially higher prices designated 
as “regular price per hundred.” 

11. That the respondent, Edwin Cigar Co., Inc., occupies a large 
building as a factory and office, owns tobacco plantations and ware- 
houses in Havana, Cuba, and in Hartford and Suffield, Connecticut, 
and that it is an importer of tobacco and controls the movement of 
cigar tobacco from the growing stage until sold as cigars to the 
ultimate consumer, which representations are made by means of 
pictorial representations appearing on letterheads, stationery, in- 
voices, and other material, such as the picture of a 12-story building 
represented to be respondent’s factory and office building, the picture 
of a tropical plantation scene and an ocean-going vessel, the picture 
of operators seated at a bench or table making cigars by hand, the 
picture of an executive smoking a cigar, and in addition, to such 
picturization there also appears the following legend: 


“Manufacturers of High Grade Cigars 
Importers, Dealers and Packers of Leaf Tobacco” 


and to the right of said picturizations there also appears the 
following: 
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12. That respondents, House of Westminster, Ltd., owns, operates, 
and controls a steel company or steel plant wherein razor blades are 
manufactured for sale direct to the public. 

Par. 6. The respondents named in paragraph 5 hereof have en- 
gaged in acts, practices, and representations calculated to mislead and 
deceive and to induce purchasers or prospective purchasers to believe 
that respondent House of Westminster, Ltd., is a British concern 
dealing principally in pipes, and smoking accessories imported from 
England and have, by the means set forth in said paragraph 5, caused 
to be circulated in commerce representations with respect. to respond- 
ent House of Westminster, Ltd., and with respect to the products 
offered for sale and sold by it, such as: 

1. The use of the corporate name House of Westminster, Ltd., and 
the use of letterheads and other stationery bearing the corporate name 
“House of Westminster, Ltd.,” printed in heavy Old English Gothic 
type. 

2. The use of letterheads and other stationery bearing, in addition 
to said corporate name, a pictorial representation simulating the 
British Royal Coat of Arms. 

3. The use of letterheads and other stationery bearing a pictorial 
representation of a Gothic cathedral or abbey harmonizing with the 
word “Westminster.” 

4. The use of English names in the various catalogs issued by the 
respondent, House of Westminster, Ltd., to designate or describe the 
pipes sold and distributed by the respondents, of which the following 
are examples: “Park Royal,” “Lord Rochester,” “The Britisher,” 
“The Duke of Normandy,” “The Duke of Windsor,” “The Lanca- 
shire,” and “Trafalgar Square.” 

5. The statement in their catalog issued under the name of respond- 
ent House of Westminster, Ltd., to the effect that said respondent will 
accept subscriptions for all English publications, together with a list 
of certain publications with prices as charged in the British Empire. 

6. The use of British names to designate or describe certain pipe 
tobaccos in catalogs issued by the respondent House of Westminster, 
Ltd., of which the following are examples: 


“Belvedere London Plug Cut British Pipe Mixture” with pictorial 
representation of a crown; 
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“House of Westminster British Mixture” with pictorial representa- 
tion of an English guardsman in uniform; 


“Royal Guard Pipe Mixture” 


with pictorial representation of mounted knights in armor carrying 
lances, and beneath this the word “British” and pictorial representa- 
tion of a crown. 

Par. 7. The representations made, of which those set out in para- 
graph 5 hereof, as well as others of similar import which are not 
specifically set out herein, are false, deceptive, and misleading. 

In truth and in fact the Manila cigars advertised by the respond- 
ents were not full-sized, full-bodied, or fine-flavored cigars, but on 
the contrary were of small size and defective quality. 

The cigars advertised as a $2.50 bargain for only 75 cents were not 
a blend of Havana and Connecticut tobaccos, but instead were cigars 
the fillers of which were composed almost wholly of cheap domestic 
tobacco originating in a State or States other than Connecticut and 
contained, if any, a negligible amount of Havana tobacco. 

The oil silk tobacco pouch represented as a regular $2 value never 
possessed such value and never was sold at such price. The pipe 
represented to be of high quality imported virgin briar root of a 
value of $1 was not a briar pipe of such value, was not an imported 
pipe, and was not of high quality. The tobacco represented in com- 
bination offer with the tobacco pouch and pipe as having a regular 
value of 25 cents for 2 ounces has never had such value and never was 
sold at such price. 

The cigars offered for sale on a “get acquainted” basis at 3 cents 
each or 25 for 75 cents were not composed, as represented, of the 
“finest Connecticut Shade-Grown and Broad-leaf tobaccos blended 
with GENUINE IMPORTED HAVANA,” nor were they over-runs or cigars 
put aside for slight imperfections but, on the contrary, were cigars 
made of cheap material, were designed and manufactured to sell at 
3 cents each, and were not of the 15-cent quality claimed. Further- 
more, the cigars offered at 3 cents each were advertised by a 1-column 
box containing the words “Genuine Imported Havana” in display 
type, with the qualification thereof so inconspicuously stated in fine 
print as to mislead or deceive the public. 

The “Lord Edwin Ambassador” cigars. offered at 3 cents which 
were represented as having sold for 35 years at 10 cents each and as 
containing the choicest tobaccos, including Havana, do not contain 
any appreciable amount of Havana tobacco, are not 10-cent grade 
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cigars, and, furthermore, are not of the same character and quality as 
those formerly sold as a 10-cent Havana cigar. 

The various cigars sold by respondents at the price of 3 cents each 
are all of cheap and inferior quality and are not perfect cigars, fine, 
hand-made, or blended with any substantial quantity of Havana 
tobacco, but in fact contain only a negligible amount of Havana 
tobacco, if any, and do not in any way conform to recognized stand- 
ards employed by reputable manufacturers in the manufacture of 
Havana blended cigars, and are not of 10-cent quality. 

The articles of merchandise, including cigars, which the respondents 
represented as given “free” are not free in any instance, as the prices 
of so-called “free” items of merchandise are included in the prices of 
other articles in conjunction with which they are offered. The price 
paid by the purchaser is the regular price which would be paid for 
the combination of various items, including the so-called “free” goods. 
The items of merchandise are not of the value represented by respond- 
ents. As an example, the 128-page illustrated book represented as 
selling for $2.50 is in fact a cheap paper-backed publication pur- 
chased by the respondent at a cost of 8 cents or 9 cents per copy. 

The representations of so-called regular prices per hundred of cigars 
offered at “inventory sale prices” and “off-season sale prices” to indi- 
cate alleged savings to the purchaser are in fact fictitious, and cigars 
of this quality have not been sold by respondents at the so-called regu- 
lar price. 

The representations as to the size and content of business operations 
of respondents, including the physical properties owned, occupied, or 
operated, are grossly exaggerated. In fact respondents rent only the 
ground floor and basement of a six-story building located at 100 Kast 
Sixteenth Street, New York, N. Y., which premises have also been 
designated as 102 East Sixteenth Street, 34 Union Squave, 190 Fourth 
Avenue, 191 Fourth Avenue, and 192 Fourth Avenue. Respondent 
Edwin Cigar Co. is not an importer of tobacco but, on the contrary, 
purchases its leaf tobacco from a general,stock carried by dealers in 
tobacco leaf and has never owned, and does not now own, any ware- 
houses in Havana, Cuba, or Hartford and Suffield, Conn., and does 
not charter or operate any steamships. 

Respondent House of Westminster, Ltd., does not own, operate, or 
control any steel company or steel plant and does not manufacture, 
and ‘has never manufactured, steel razor or other blades, does not own 
or operate any razor blade machinery, does not temper, sharpen, or 
hone razor blades, and does not sell such blades direct from factory to 
consumer or save the purchaser the middleman’s profit on razor blades. 
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On the contrary, the so-called Westminster blades sold by respondent 
are bought by it from others. 

Par. 8. For many years English craftsmen have specialized in the 
manufacture of pipes for use in smoking tobacco and have become 
highly skilled in this work. English pipes have acquired and now 
possess, and for some time past have possessed, the reputation of being 
among the finest products of the pipemaker’s skill. Many of the 
finest pipes, particularly those made of briar root, are made in Eng- 
land and are imported into the United States. Such pipes have long 
been considered to be fine pipes and bear a reputation for excellence 
among pipe purchasers. 

In order to mislead and deceive and to cause members of the pur- 
chasing public to believe that respondent House of Westminster, Ltd., 
is an English concern dealing principally, if not exclusively, in pipes 
and other smoking accessories from England, the respondents referred 
to in paragraph 6 hereof adopted the acts and practices and made the 
representations set out therein when in truth and in fact respondent 
House of Westminster, Ltd., is not now, and never has heen, a British 
company, or branch or agent of any British company, and is not now, 
and never has been, affiliated with any British company, does not 
represent all or any English publications, does not accept and has 
not accepted subscriptions to any English publications. and doesnot 
furnish and is not in a position to furnish information about and sub- 
scription prices of the many magazines and newspapers printed in 
the British Empire. 

Numerous pipes branded, advertised, and sold by respondent with 
distinctively British names were not and are not British pipes im- 
ported from London or elsewhere in the British Empire. Various 
pipes advertised in language indicating they were imported were not 
and are not in fact imported. 

Various mixtures of pipe tobacco offered for sale or sold under such 
labels as “Belvedere London Plug Cut British Pipe Mixture,” “House 
of Westminster British Mixture,” and “Royal Guard Pipe Mixture” 
with the word “British” appearing thereunder, accompanied by pic- 
torial representations carrying implications of British crigin, are 
not British tobacco or a blend or mixture of tobacco or tobaccos orig- 
inating in the British Empire but consist almost entirely of various 
types and blends of pipe smoking tobacco grown in different States 
of the United States. 

Par. 9. The record in this proceeding affords no reason for believ- 
ing that respondents Fredi Mannara, John Schwab, Ruth Hess, Charles 
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Grothe, and Park G. Shaw were more than workmen or employees of 
and acting under the control and direction of the other respondents. 
Par. 10. The use by respondents of the aforesaid false, deceptive 
and misleading acts and practices and the dissemination of the afore- 
said false, deceptive and misleading statements and representations in 
connection with the offering for sale and sale of the various articles 
of merchandise named has had, and now has, the capacity to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such false statements, rep- 
resentations, and implications are true. As a.result.thereof members 
of the purchasing public, because of such erroneous and mistaken be- 
lief, have purchased substantial quantities of said products and trade 
has been unfairly diverted to respondents from their competitors. 


CONCLUSION 


The aforesaid acts and practices of the respondents are to the preju- 
dice and injury of the public and of respondents’ competitors and 
constitute unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of all respond- 
ents except Fredi Mannara, testimony and other evidence in support of 
the allegations of said complaint and in opposition thereto taken before 
an examiner of the Commission theretofore duly designated by it, 
including admissions made in open hearing for the purposes of this 
proceeding by counsel for respondents Edwin Cigar Co., Inc., House 
of Westminster Ltd., Max Rosenblum, Mrs. Max Rosenblum, Leonard 
R. Edwin, and Jules M. Cole, report of the trial examiner and ex- 
ception of certain of the respondents thereto, brief filed by counsel for 
the Commission (counsel for respondents not having filed brief and 
oral argument not having been requested) ; and the Commission havy- 
ing made its findings as to the facts and its conclusion that certain 
of said respondents have violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That respondents Edwin Cigar Co., Inc., a corporation 
and House of Westminster, Ltd., a corporation, their officers, repre- 
sentatives, agents, and employees, respondents Max Rosenblum, Sadie 
Rosenblum (Mrs. Max Rosenblum), Leonard R. Edwin, and Jules 
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M. Cole, individuals, either jointly or severally, and their representa- 
tives, agents, and employees directly or through any corporate or 
other device, in connection with the offering for sale, sale, and dis- 
iribution of cigars, pipes, smoking tobacco, pouches, pipe and tobacco 
products and accessories, razor blades, shaving cream, and novelties 
in commerce as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from, directly or indirectly: 

1. Representing that the nature, size or extent of respondents’ busi- 
ness, including physical properties owned, occupied, or operated, is 
different from or greater than is the fact. 

2. Representing as the customary or regular prices of articles of 
merchandise, prices which are in fact fictitious and in excess of the 
prices at which such articles of merchandise are regularly and cus- 
tomarily offered for sale or sold. 

3. Representing that articles of merchandise, the cost of which 
is included in the purchase price of other merchandise in combination 
with which such articles are offered, are “free” or “included free,” 
either by the use of the terms stated or other term or terms of similar 
import or meaning. 

4, Representing that the usual and customary prices at which re- 
spondents sell or offer for sale articles or merchandise in the regular 
course of business are “inventory sale” prices, “‘off-season sale” prices, 
“introductory” prices or other special prices. 

5. Representing that cigars of small size or defective quality are 
full-sized, full-bodied, and fine-flavored cigars, either by the use of the 
terms stated or other term or terms of similar import or meaning. 

6. Using the term “Havana,” or any other term or terms indicative 
of tobacco grown on the island of Cuba, either alone or in conjunction 
with any other terms, to describe, designate or in any way refer to 
cigars not made entirely from tobacco grown on the island of Cuba; 
except that cigars containing a substantial amount of tobacco grown 
on the island of Cuba may be described, designated, or referred to as 
“blended with Havana,” or by any term of similar import or meaning, 
provided that the words “blended with,” or other qualifying word 
or words, are set out in immediate connection or conjunction with 
the word “Havana,” or other term indicative of tobacco grown on 
the island of Cuba, in letters of equal size and conspicuousness. 

7. Using the fictitious name “Westminster Steel Co.,” or otherwise 
representing that respondents, or any of them, manufacture the 
razor blades sold or offered for sale by them, or own, control, or 
operate any facilities for the manufacture of such blades, or that 
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purchasers of such blades receive the benefit of savings resulting 
from purchasing directly from the manufacturer. 

8. Representing that respondents, or any of them, are importers 
of tobacco leaf. 

9. Representing as being imported, either by the use of the word 
“imported” or in any other manner, merchandise which has not. been 
actually imported from a foreign country. 

10. Using the name “House of Westminster, Ltd.,” as a corporate, 
trade or other name, or using any other distinctively British name to 
describe, designate, or refer to any business which is not a British 
concern or branch, or agent of or affiliated with a British concern; 
or using in connection with any such business, on letterheads, sta- 
tionery, or otherwise, any pictorial representation simulating the 
British Royal Arms, or a Gothic cathedral or abbey, or any other 
representations of similar import or meaning. 

11. Using the names “Park Royal,’ “Lord Rochester,” ‘The 
Britisher,” “The Duke of Windsor,” “The Lancashire,” or any other 
distinctively British names, to describe, designate, or refer to pipes 
not imported from England. 

12. Using the names “Belvedere London Plug Cut British Pipe 
Mixture,” with pictorial representation of a crown, “House of eWst- 
minster British Mixture,” with pictorial representation of an English 
guardsman in uniform, “Royal Guard Pipe Mixture” with pictorial 
representation of mounted knights in armor and beneath this the 
word “British” and pictorial representation of a crown, or any other 
distinctively British names, either separately or in conjunction with 
pictorial representations importing or implying British origin, to 
describe, designate, or refer to smoking tobaccos not imported from 
England. 

It is further ordered, That respondents shall, within 60 days after 
the service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 

It is further ordered, That.the complaint be, and it is, hereby dis- 
missed as to respondents Fredi Mannara, John Schwab, Ruth Hess, 
Charles Grothe, and Park G. Shaw. 
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In THE MATTER OF 
JOSEPH GLUCK & COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4221. Complaint, Aug. 6, 1940—Decision, May 29, 1941 


Where a corporation engaged in importing rugs and in competitive interstate 
sale and distribution thereof to various wholesale and retail dealers— 

Made use of names “Kirman,” “Irak,” “Mossoul,” or “Mosul” and “Karavan’” 
to designate and describe their said products in invoices and in circulars 
to dealers and in otherwise referring thereto, and set forth designation 
“Kirman” conspicuously on labels attached to said “Kirman” rugs together 
with depiction of an Oriental scene, and on labels attached to its “Karavan” 
and “Irak” rugs set forth one or the other of those designations together 
with the familiar Turkish star and crescent and writing in what appeared 
to be Arabic, with the words “Made in France” in smaller type and on 
smaller labels on all such rugs; 

Notwithstanding fact, the rugs in question, while they so closely simulated true 
Oriental rugs as to be indistinguishable therefrom by a Jarge portion of the 
purchasing public, were not, as indicated and suggested by designations 
employed, and as long understood by a substantial portion of the purchasing 
public, those products made in the Orient and more particularly in certain 
parts of southwestern Asia, with pile of silk and wool, threads of which are 
knotted by hand in a special manner and which, because of their texture, 
beauty and durability, are decidedly preferred by many members of the 
purchasing public, but were woven on power looms at factories in France, of 
cotton or jute or a combination of both, and did not possess all the character- 
istics of genuine Orientals; 

With capacity and tendency to mislead purchasers and prospective purchasers: 
into the erroneous belief that the rugs thus designated were true Oriental 
rugs and to induce their purchase by reason thereof, and thereby to divert 
trade unfairly to it from competitors engaged in interstate sale of rugs of 
various kinds, both genuine Oriental and domestic, who truthfully represent 
their products, and with effect of placing in the hands of retail dealers 
means of misleading and deceiving the public, to the injury of competition in 
commerce : 

Held, that such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Myr, Randolph W. Branch for the Commission. 
Diamond, Rabin, Botein & Mackay, of New York City, for re- 
spondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Joseph Gluck & 
Co., Inc., a corporation, hereinafter referred to as respondent, has 
violated the provisions of the said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrary 1. Respondent, Joseph Gluck & Co., Inc., is a corpora- 
tion organized and existing under the laws of the State of New York 
and having an office and principal place of business at 305 Seventh 
Avenue, city and State of New York. 

Par. 2. Respondent is now and has been for more than 2 years last 
past, engaged in the business of importing, distributing, and selling 
rugs. In the course and conduct of its business, respondent sells 
said rugs to various wholesale and retail dealers and causes them, 
when sold, to be transported from its aforesaid place of business in 
the State of New York to purchasers thereof located in various other 
States of the United States and in the District of Columbia. Re- 
spondent maintains, and at all times mentioned herein has maintained, 
a course of trade in said rugs in commerce between and among various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, respondent 
is now, and has been at all times mentioned herein, in substantial 
competition with other corporations, and with firms, partnerships, 
and individuals likewise engaged in the sale and distribution of rugs 
in commerce among and between the various States of the United 
States and in the District of Columbia. Among such competitors 
are many who do not misrepresent the nature of their products and 
the place or method of manufacture thereof, or who do not furnish 
their dealer-customers with means or instrumentalities for deceiving 
the public. 

Par. 4. A substantial portion of the purchasing and consuming 
public understands, and for many years has understood, Oriental 
rugs to be rugs made in the Orient, or more particularly in certain 
parts of southwestern Asia, by hand, of pleasing texture and original 
and beautiful design and having a pile of wool or silk and wool, the 
threads of which are individually knotted in a special manner. Such 
rugs are usually designated by names which are indicative of the 
Orient’ and Oriental origin and manufacture. Oriental rugs have 
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been for many years, and still are, held in great public esteem be- 
cause of their texture, beauty, durability, and other qualities, and by 
reason thereof there is a decided preference on the part of many 
members of the purchasing public for such rugs. 

Par. 5. In the course and conduct of its business and for the purpose 
of inducing the purchase of said rugs, respondent has engaged in 
the practice of describing and designating certain of its rugs which 
closely resemble true Oriental rugs in appearance by the names of 
“Kirman,” “Karavan,” “Mossoul,” and “Irak.” 

There are true Oriental rugs known as “Kirman,” “Trak,” and 
“Mossoul” or “Mosul” and the use by respondent of these designa- 
tions has the capacity and tendency to create the mistaken and erro- 
neous belief that the rugs so designated are in fact the genuine 
Oriental rugs of the same names. The use of the name “Karavan,” 
which connotes the Orient, and is similar in sound to “Karaman” and 
“Gorevan,” which are names of true Oriental rugs, has the capacity 
and tendency to induce the mistaken and erroneous belief that the 
rugs so designated are made in the Orient, by hand; and are in all 
respects, including materials, true Oriental rugs. Respondent uses 
said names to designate its said rugs in invoices and circulars to 
dealers, and in otherwise referring to the same in the sale thereof 
to dealers. To the rugs designated as “Kirman” are firmly attached 
labels upon which that name appears in connection with a depiction 
of an Oriental scene; to the rugs designated as “Karavan” and “Irak” 
are firmly attached labels upon which one or the other of said names 
appears in connection with a depiction of the familiar Turkish star 
and crescent, and a writing in what appears to be Arabic letters. All 
said labels are plainly discernible to members of the purchasing public 
when said rugs are displayed for sale by retail dealers. 

In truth and in fact respondent’s rugs referred to herein are woven 
on power looms at factories in France. They are not made by hand 
nor are individual threads knotted in the distinctive manner of the 
true Oriental rug. Said rugs are made either of cotton or of jute, 
or of the two combined. They do not possess all the characteristics 
of the true Oriental rug, but do, in fact, so closely simulate true 
Oriental rugs in appearance as to be indistinguishable from them 
by a large portion of the purchasing public and are in consequence 
readily accepted as being true Oriental rugs. 

Par. 6. The use by respondent of the designations, depictions and 
representations, as set forth herein, in connection with the offering 
for sale and sale of its said rugs, has had, and now has, the tendency 
and capacity to and does mislead purchasers and prospective pur- 
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chasers thereof.into the.erroneous and mistaken belief that such rep- 
resentations and designations are true and correct, and that the rugs 
so designated and represented are true or genuine Oriental rugs, and 
to induce them to purchase said rugs on account thereof. Respond- 
ent’s said acts and practices place in the hands of retail dealers 
who purchase said rugs and resell the same to the purchasing public, 
means and instrumentalities of misleading and deceiving the public 
in the particulars aforesaid. 

As a result of respondent’s said acts and practices, trade has been 
unfairly diverted to respondent from its competitors engaged in the 
sale in commerce between and among the various States of the United 
States:and in the District of Columbia of rugs of various kinds, in- 
cluding both genuine Oriental and domestic rugs, who truthfully 
represent their wares as set forth in paragraph 3 hereof. In conse- 
quence thereof, injury has been, and is now being, done by respondent 
to competition in commerce among and between various States of the 
United States and in the District of Columbia. 

Par. 7. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 6th day of August 1940, issued 
and thereafter served its complaint in this proceeding upon said 
respondent, Joseph Gluck & Co., Inc., charging it with the use of 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. On the 27th day of August 1940, the respondent filed its answer 
in this proceeding. Thereafter, a stipulation was entered into 
whereby it was stipulated and agreed that a statement of facts signed 
and executed by the respondent and W. T. Kelley, Chief Counsel 
for the Federal Trade Commission, subject to the approval of the 
Commission, may be taken as the facts in this proceeding and in 
lieu of testimony in support of the charges stated in the complaint, 
or in opposition thereto, and that said Commission may proceed upon 
said statement of facts to make its report, stating its findings as to 
the facts and its conclusion based thereon and enter its order dis- 
posing of the proceeding without the filmg of a report upon the 
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evidence by the trial examiner, the presentation of argument or the 
filing of briefs. Thereafter, this proceeding regularly came on for 
final hearing before the Commission upon said complaint, answer, 
and stipulation, said stipulation having been approved, accepted and 
filed, and the Commission having duly considered the same and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Joseph Gluck & Co., Inc., is a corpora- 
tion organized and existing under the laws of the State of New York 
and having an office and principal place of business at 305 Seventh 
Avenue, city and State of New York. 

Par. 2. Respondent is now, and has been for more than 2 years 
last past, engaged in the business of importing, distributing, and 
selling rugs. In the course and conduct of its business, respondent 
sells said rugs to various wholesale and retail dealers and causes 
them, when sold, to be transported from its aforesaid place of busi- 
ness in the State of New York to purchasers thereof located in 
various other States of the United States and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said rugs in commerce between 
and among various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its said business, respondent 
is now, and has been at all times mentioned herein, in substantial 
competition with other corporations, and with firms, partnerships, 
and individuals likewise engaged in the sale and distribution of rugs 
in commerce among and between the various States of the United 
States and in the District of Columbia. Among such competitors 
are many who do not misrepresent the nature of their products and 
the place or method of manufacture thereof, or who do not furnish 
their dealer-customers with means or instrumentalities for deceiving 
the public. 

Par. 4, A substantial portion of the purchasing and consuming 
public understands, and for many years has understood, Oriental 
rugs to be rugs made in the Orient, or more particularly in certain ~ 
parts of southwestern Asia, by hand, of pleasing texture and orig- 
inal and beautiful design and having a pile of wool or silk and 
wool, the threads of which are individually knotted in a special 
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‘manner. Such rugs are usually designated by names which are 
indicative of the Orient and Oriental origin and manufacture. Ori- 
ental rugs have been for many years, and still are, held in great 
public esteem because of their texture, beauty, durability, and other 
-qualities, and by reason thereof there is a decided preference on the 
part of many members of the purchasing public for such rugs. 

Par. 5. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of said rugs, respondent has engaged 
in the practice of describing and designating certain of its rugs 
which closely resemble true Oriental rugs in appearance by. the names 
of “Kirman,” “Karavan,” “Mossoul,” and “Irak.” 

There are true Oriental rugs known as “Kirman,” “Trak,” and 
“Mossoul,” or “Mosul” and the use by respondent of these designa- 
tions has had the capacity and tendency to create the mistaken and 
erroneous belief that the rugs so designated were in fact the genuine 
Oriental rugs of the same names. The use of the name “Karavan,” 
which connotes the Orient, and is similar in sound to “Karaman” and 
“Gorevan,” which are names of true Oriental rugs, has had the ca- 
pacity and tendency to induce the mistaken and erroneous belief that 
the rugs so designated were made in the Orient, by hand; and were 
in all respects, including materials, true Oriental rugs. Respondent 
has used said names to designate its said rugs in invoices and cir- 
culars to dealers, and in otherwise referring to the same in the sale 
thereof to dealers. To the rugs designated as “Kirman” were firmly 
attached labels approximately 6’’ in length and 3’’ in width, upon 
which the name “Kirman” conspicuously appeared in letters approxi- 
mately 34 inch in height, in connection with the depiction of an 
Oriental scene. Such labels were plainly discernible to members of 
the purchasing public when said rugs were displayed for sale by 
retail dealers. Also attached to said rugs were labels approximately 
252” by 114’" upon which the words “Made in France” appeared 
in letters approximately 35’’ in height. To the rugs designated 
as “Karavan” and “Irak” were firmly attached labels upon which one 
or the other of said names appeared in connection with a depiction 
of the familiar Turkish star and crescent and a writing in what 
appear to be Arabic letters. Such labels were plainly discernible 
to members of the purchasing public when said rugs were displayed 
for sale by retail dealers. Also attached to said “Karavan” and 
“Trak” rugs were labels approximately 414”’ in length by 214” in 
width upon which the words “Made in France” appeared in letters 
approximately 14’ in height. 
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The respondent has not engaged in the practice aforesaid since on 
or about August 15, 1940. 

In truth and in fact respondent’s rugs referred to herein were 
woven on power looms at factories in France. They were not made 
by hand nor were individual threads knotted in the distinctive man- 
ner of the true Oriental rug. Said rugs were made either of cotton 
or of jute, or of the two combined. They did not possess all the 
characteristics of the true Oriental rug, but did, in fact, so closely 
simulate true Oriental rugs in appearance as to be indistinguishable 
from them by a large portion of the purchasing public and were 
in consequence readily accepted as being true Oriental rugs. 

Par. 6. The use by respondent of the designations, depictions, and 
representations, as set forth herein, in connection with the offering 
for sale and sale of its said rugs has had the tendency and capacity 
to mislead purchasers and prospective purchasers thereof into the 
erroneous and mistaken belief that such representations and desig- 
nations were true and correct, and that the rugs so designated and 
represented were true or genuine Oriental rugs, and to induce them 
to purchase said rugs on account thereof. Respondent’s said acts 
and practices have had the effect of placing in the hands of retail 
dealers who purchased said rugs and resold the same to the purchas- 
ing public, means and instrumentalities of misleading and deceiving 
the public in the particulars aforesaid. 

Respondent’s said acts and practices have had the tendency and 
capacity to divert trade unfairly to respondent from its competitors 
engaged in the sale in commerce between and among the various 
States of the United States and in the District of Columbia of rugs 
of various kinds, including both genuine Oriental and domestic rugs, 
who truthfully represent their wares as set forth in paragraph 3 
hereof. In consequence thereof, injury has been done by respondent 
to competition in commerce among and between various States of the 
United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptiye acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Cornmis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, and a stipulation as to the facts entered into between the respond- 
ent herein and W. T. Kelley, Chief Counsel for the Commission, 
which provides, among other things, that without further evidence 
or other intervening procedure the Commission may issue and serve 
upon the respondent herein findings as to facts and conclusion based 
thereon and order disposing of the proceeding, and the Commission 
having made its findings as to the facts°and conclusion that said 
respondent has violated the provisions of the Federal Trade 
Commission Act. 

It ts ordered, That the respondent, Joseph Gluck & Co., Inc., a 
corporation, its officers, representatives, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of rugs and other mer- 
chandise in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

Using the words “Kirman,” “Karavan,” “Mossoul,” “Irak,” or any 
other words or names indicative of the Orient, or pictorial repre- 
sentations of a star and crescent simulating the Turkish emblem, 
or of other Oriental emblems, to mark, designate, describe, or refer 
to rugs not made in the Orient and which do not possess all the 
essential characteristics and structure of the type of Oriental rug 
which they purport to be. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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Iw THE MATTER OF 


WOOD & HYDE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4235. Complaint, Aug. 14, 1940—Decision, May 29, 1941 


Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution to glove manufacturers of capeskin and cabretta glove leather 
made by an improved and secret process of tanning the skin of the South 
African capeskin sheep and the Brazil cabretta, member of the sheep family, 
whereby there was produced instead of the theretofore heavy, coarse- 
appearing leather, one so similar in appearance to kid that only experts 
could distinguish gloves made therefrom from those made of genuine kid— 

(a) Made use of trade name “Kinkid” in connection with the branding, labeling, 
advertising, and sale of its capeskin and cabretta leathers, with no indica- 
tion on such leathers or in gloves made therefrom or in the advertising 
thereof of their true nature as produced from sheep skins and not from skins 
of young goats; and sold and shipped many of its best pieces, thus labeled, 
to glove manufacturers, various of whom it supplied with “Kinkid” transfer ~ 
stamps to be used on the inside of gloves made from leathers in question; and 

(bo) With a view to creating consumer demand for “Kinkid” gloves, advertised 
its said capeskin and cabretta glove leathers extensively in various well- 
known and widely circulated magazines and in trade publications, and mailed 
reprints of magazine advertisements to department stores, which it also 
supplied with envelope stuffers, to be enclosed by them in letters to their ~ 
customers; 

Notwithstanding fact that said leathers were not the light weight, fine grain, 
thin and fiexible leather, made from the skin of young goats, long favorably 
associated in minds of the consuming public with the word “kid” as applied 
to leather and the more costly and preferred gloves made therefrom, but 
were made, as aforesaid, from the skins of the South African capeskin sheep 
and Brazil cabretta ; 

With effect of leading a substantial portion of the consuming public into the 
mistaken belief that gloves made from said last named leathers were made 
from genuine kidskin, and with consequence, as result of such belief, that 
members of such public were induced to buy substantial quantities of its 
said “Kinkid” products, and with further effect of placing in the hands of ~ 
manufacturers and retailers means whereby they might mislead and deceive - 
the purchasing public as to the true origin and character of said products: 

Held, That such acts and practices, under the circumstanees set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- - 
tive acts and practices in commerce. 


Mr. Merle P. Lyon for the Commission. 
Mr. James H. Wood, of Gloversville, N. Y., for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Wood & Hyde Co., 
a corporation, hereinafter referred to as the respondent, has violated 
the provisions of said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: ; 

ParacraPy 1. Respondent Wood & Hyde Co. is a New York Cor- 
poration, having its principal office and place of business in the city 
of Gloversville, State of New York. It is now, and for some time 
past has been, engaged in the manufacture of capeskin and cabretta 
glove leathers and in the sale and distribution thereof between and 
among the various States of the United States and in the District of 
Columbia. Said respondent causes said glove leathers, when sold, 
to be shipped from its place of business in the State of New York 
to purchasers thereof located in a State or States other than that. in 
which said shipments have their origin. Respondent maintains, and 
at all times mentioned herein has maintained, a course of trade in 
its said products in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 2. “Kid” gloves are made from the skin of the young of goats, 
usually a sucking animal, or one which is killed before it grazes or 
feeds on grass. The leather is light weight and fine grained, nat- 
urally thin and flexible, and is used exclusively for ladies’ dress 
gloves. The word “kid” or any compound word composed in part of 
the word “kid” or any phrase containing the word “kid,” has had 
for many years, and still has, in the minds of the consuming public 
generally, a definite and specific meaning, to wit, a product made 
from the skin of a young goat. Gloves which are made from gen- 
uine kidskins are known as kid gloves or “real kid” gloves. “Kid” 
gloves for many years have held, and still hold, great public esteem 
and confidence for their preeminent qualities of fine appearance, 
delicate grain, light weight, and flexibility. The cost of producing 
genuine kid gloves greatly exceeds the cost of producing gloves from 
the skins of sheep, and the general public has a decided preference 
for kid gloves over gloves produced from the skins of sheep or similar 
animals. 

“Capeskin” leather, of which gloves are also made, is made from 
the skin of a South African haired sheep found in the vicinity of 
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Capetown, South Africa, from which it takes its name. Another 
glove leather known as “cabretta” is produced from the skin of a 
straight-haired sheep found in Brazil. Formerly capeskin and 
cabretta leathers, due to the inferior method of processing and tan- 
ning, had a heavy and coarse appearance and gloves made from such 
leathers met considerable sales resistance from women customers. 
About 5 years ago, the respondent began tanning such skins by an 
improved and secret process which produces a leather so similar in 
appearance to that of kid that only experts can distinguish gloves 
made by such leathers from those made of genuine kid. 

Par. 3. Respondent herein has been engaged in the tanning and 
manufacture of glove leather since 1890. The company specializes in 
skins from straight-haired sheep known in the trade as capeskins, 
because they come from Capetown, South Africa, though some of its 
skins are purchased in Brazil, being taken from the animal known 
as the cabretta, which also belongs to the sheep family. The tanning 
of these skins is done at respondent’s factory at Gloversville, N. Y. 
After the skins are tanned they are sold to glove manufacturers in 
various States of the United States. 

The trade name “KinKid” is employed by respondent in connection 
with the branding, labeling, advertising and sale of its products made 
from and known as “capeskin” and “cabretta.” Each piece of leather 
sold and shipped to a glove manufacturer bears the “KinKid” label, 
and various glove manufacturers using respondent’s glove leathers are 
supplied with KinKid transfer stamps to be used in stamping the 
name “KinKid” on the inside of gloves manufactured by them from 
such products. er 

In the further course and conduct of its said business in connection 
with the sale and distribution of its “capeskin” and “cabretta” glove 
leathers, respondent has promoted the sale thereof by extensive ad- 
vertising over a period of 5 years or more last past with a view to 
creating consumer demand for “KinKid” gloves. Advertisements 
have appeared in various well-known and widely circulated women’s 
magazines and in trade publications. Direct advertising is done.with 
department stores by mailing them reprints of magazine advertise- 
ments. Department stores are also supplied with envelope stuffers 
which they enclose with letters to their customer members of the 
consuming public. 

Par. 4. KinKid leathers and gloves are marketed with no indica: 
tion thereon or in the advertising thereof that they are in fact pro- 
duced from sheepskins and not from the skins of the suckling 
or immature young of goats. The use of the trade name “KinKid” 
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by respondent in labeling, branding, advertising and describing its 
leathers and gloves produced from the skins of sheep is misleading 
and deceptive and has the capacity and tendency to, and does, lead a 
substantial portion of the consuming public into the mistaken and 
erroneous belief that such gloves are made from genuine kidskin. 
As a result of such erroneous and mistaken belief so engendered 
members of the consuming public have been induced to purchase sub- 
stantial quantities of respondent’s said “KinKid” products. 

The said acts and practices of respondent, as aforesaid, have placed 
in the hands of manufacturers, department stores, and retailers in- 
struments whereby they may mislead and deceive members of the 
purchasing public as to the true origin and character of said prod- 
ucts and, by reason of such deception, into the purchase of the same. 

Par. 5. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 14, 1940, issued and sub- 
sequently served its complaint in this proceeding upon said respond- 
ent Wood & Hyde Co., a corporation, charging it with. the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. On the 4th day of September 1940, the respondent 
filed its answer in this proceeding. 

Thereafter, a stipulation was entered into whereby it was stipu- 
lated and agreed that a statement of facts signed and executed by said 
respondent and by James H. Wood, attorney of record for said re- 
spondent, and W. T. Kelley, chief counsel for the Federal Trade Com- 
mission, subject to the approval of the Commission, may be taken as 
the facts in this proceeding and in lieu of testimony in support of the 
charges stated in the complaint or in opposition thereto, and that the 
said Commission may proceed upon said statement of facts to make 
its report stating its findings as to the facts and its conclusion based 
thereon and enter its order disposing of the proceeding. Respondent 
expressly waived the filing of report upon the evidence by a trial 
examiner but reserved the right to file a brief in opposition to the 
allegations of the complaint and to have oral argument before the 
Commission in this case. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on said complaint, answer, and stipulation, 
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said stipulation having been approved, accepted, and filed, briefs in 
support of the complaint and in opposition thereto, and oral argu- 
ment by counsel; and the Commission having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Wood & Hyde Co., is a New York cor- 
poration having its principal office and place of business in the city 
of Gloversville, State of New York. It is now, and for some time 
past has been, engaged in the manufacture of capeskin and cabretta 
glove leathers and in the sale and distribution thereof between and 
among the various States of the United States and in the District 
of Columbia. Said respondent causes said glove leathers, when sold, 
to be shipped from its place of business in the State of New York 
to purchasers thereof located in a State or States other than that in 
which said shipments have their origin. Respondent maintains, and 
at all times mentioned herein has maintained, a course of trade in its 
said products in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 2. “Kid” gloves are raade from the skin of the young of goats, 
usually a sucking animal, or one which is killed before it grazes or 
feeds on grass. The leather is light weight and fine grained, naturally 
thin and flexible, and is used chiefly for ladies’ dress gloves. The 
word “kid,” or any compound word composed in part of the word 
“kid” or any phrase containing the word “kid,” has had for many 
years, and still has, in the minds of the consuming public generally, 
a definite and specific meaning, to wit, a product made from the skin 
of a young goat. Gloves which are made from genuine kidskins are 
known as kid gloves or “real kid” gloves. “Kid” gloves for many 
years have held, and still hold, great public esteem and confidence for 
their preeminent qualities of fine appearance, delicate grain, light 
weight, and flexibility. The cost of producing genuine kid gloves 
greatly exceeds the cost of producing gloves from the skins of sheep, 
and the general public has a decided preference for kid gloves over 
gloves produced from the skins of sheep or similar animals. 

“Capeskin” leather, of which gloves are also made, is made from 
the skin of a South African haired sheep found in the vicinity of 
Capetown, South Africa, from which it takes its name. Another 
glove leather known as “cabretta” is produced from the skin of a 
straight-haired sheep found in Brazil. Formerly capeskin and 
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cabretta leathers, due to the inferior methods of processing and 
tanning, had a heavy and coarse appearance and gloves made from 
such leather met considerable sales resistance from women customers. 
About 5 years ago, the respondent began tanning such skins by an 
improved and secret process which produces a leather so similar in 
appearance to that of kid that only experts can distinguish gloves 
made of such leather from those made of genuine kid. 

Par. 3. Respondent herein has been engaged in the tanning and 
manufacture of glove leather since 1890. The company specializes 
in skins from straight-haired sheep known in the trade as capeskins, 
because they come from Capetown, South Africa, though some of 
its skins are purchased in Brazil, being taken from the animal known > 
as the cabretta, which also belongs to the sheep family. The tan- 
ning of these skins is done at respondent’s factory at Gloversville, 
N. Y. After the skins are tanned they are sold to glove manufac- 
turers in various States of the United States. 

The trade name “Kinkid” is employed by respondent in connection 
with the branding, labeling, advertising, and sale of part of its 
products made from and known as “capeskin” and “cabretta.” 
Many of the best pieces of its leather sold and shipped to glove 
manufacturers bear the “Kinkid” label, and various glove manufac- 
turers using respondent’s glove leathers are supplied with Kinkid 
transfer stamps to be used in stamping the name “Kinkid” on the 
inside of gloves manufactured by them from such products. 

In the further course and conduct of its said business in connec- 
. tion with the sale and distribution of its “capeskin” and “cabretta” 
glove leathers, respondent has promoted the sale thereof by extensive 
advertising over a period of five years or more last past with a view 
to creating consumer demand for “Kinkid” gloves. Advertisements 
have appeared in various well-known and widely circulated women’s 
magazines and in trade publications. Direct advertising is done 
with department stores by mailing them reprints of magazine ad.~ 
vertisements. Department stores are also supphed with envelope 
stuffers which they enclose with letters to their customer members 
of the consuming public. 

Par. 4. Kinkid leathers and gloves are marketed with no indica- 
tion thereon or in the advertising thereof that they are in fact pro- 
duced from sheepskins and not from the skins of the suckling or 
immature young of goats. The use of the trade name “Kinkid” by 
respondent in labeling, branding, advertising and describing its 
leathers and gloves produced from the skins of sheep is misleading 
and deceptive and has the capacity and tendency to, and does, lead 


1632 FEDERAL TRADE COMMISSION DECISIONS 
Order 32 F.T.C. 


a substantial portion of the consuming public into the mistaken and 
erroneous belief that such gloves are made from genuine kidskin. 
As a result of such erroneous and mistaken belief so engendered, 
members of the consuming public have been induced to purchase 
substantial quantities of respondent’s said “Kinkid” products. 

The said acts and practices of respondent, as aforesaid, have placed 
in the hands of manufacturers, department stores and retailers the 
means whereby they may mislead and deceive members of the pur- 
chasing public as to the true origin and character of said products 
and, by reason of such deception, into the purchase of the same. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein 
found, are all to the prejudice and injury of the public and consti- 
tute unfair deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of the re- 
spondent, and a stipulation as to the facts entered into by the 
respondent herein and W. T. Kelley, chief counsel for the Commis- 
sion, briefs filed in support of the complaint and in opposition 
thereto and oral arguments of counsel, and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ent has violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Wood & Hyde Co., a corpora- 
tion, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of glove leathers and other similar 
products in commerce as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Using the word “kid” or by any other words of similar import 
and meaning, either alone or in combination with any other word 
or words, in advertising or otherwise, to describe, designate, or refer 
to any leather product which is not made from the skin of a young 
goat. 

2. Using the term “Kinkid” or any other term which includes the 
word “kid” or any colorable simulation thereof, or using any other 
term of similar import or meaning on labels, or otherwise, to de- 
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scribe, designate, or refer to any leather product which is not made 
from the skin of a young goat. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
it has complied with this order. 
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ORDERS OF DISMISSAL, OR CLOSING CASE, ETC. 


Leon Hoop, trading as St. JosepH Scnoon or Fiyinc. Complaint, 
June 19, 1940. Order, December 11, 1940. (Docket 4167.) 

Charge: Advertising falsely or misleadingly as to Government 
connections, free product or service, and undertakings, opportunities 
in and results from product or service, and as to approval and stand- 
ing thereof, and plant, equipment, personnel, and nature of organ- 
ization or business; in connection with the sale of aviation 
correspondence courses. 

Record closed by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondent has now discontinued 
and abandoned the sale of home study courses in aviation, that 
respondent has removed himself from within the boundaries of the 
United States of America, and that his present place. of residence 
is unknown and upon diligent inquiry cannot be ascertained, and 
the Commission having duly considered the matter, and being now 
fully advised in the premises; ‘ 

It is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission, should future facts so warrant, to reopen the same 
and resume trial thereof in accordance with its regular procedure. 

Mr. Merle P. Lyon for the Commission. 


GeneraL Baxina Co. Complaint, December 17, 1938. Order, 
December 13, 1940. (Docket 3669.) 

Charge: Discriminating in price between purchasers in different 
trade areas or localities buying products of like grades and qualities, 
in violation of section 2 (a) of Clayton Act, as amended by Robin- 
son-Patman Act; in connection with the manufacture and sale of 
bread. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the allegations of the complaint have 
not been sustained by the evidence, and the Commission having 
duly considered the matter and being now fully advised in the 
premises ; 
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It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Mr. William C. Reeves and Mr. John J. Keenan, trial 
examiners. 

Mr. James I. Rooney and Mr. John T. Haslett for the Commission. 

Simpson, Thacher & Bartlett, of New York City, for respondent. 


Ray Tuomson, trading as T. A. Reynorps & Co. and as THomas 
Rey Co.; and Ray Tuomson and Gienn Brown doing business as 
Jean Lows Cosmetic Co. Complaint, April 21, 1938. Order, 
December 20, 1940. (Docket 3384.) 

Charge: Misrepresenting as to circumstances of offer, special intro- 
ductory advertising prices and plan, value and quality of product, 
and guaranteed earnings of solicitors; in connection with the sale of 
toilet preparations, cosmetics, and flavoring extracts and other house- 
hold novelties and notions. 

Record closed, after answer and trial, by the following order: 

This matter coming on to be heard by the Federal Trade Com- 
mission upon the record, and it appearing that the respondent Glenn 
Brown is now deceased and the respondent Roy Thomson, incorrectly 
named in the complaint as “Ray,” has been convicted on a charge 
of using the mails to defraud and is now serving a penal sentence of 
4 years, and the Commission having duly considered the matter, and 
being now fully advised in the premises; 

It ts ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission, should further facts so warrant, to reopen the same 
and resume trial thereof in accordance with its regular procedure. 

Before Mr. EF. J. Hornibrook and Mr, Miles J. Furnas, trial 
examiners. 

Mr. Morton Nesmith for the Commission. 

Mr. Harry I. Hannah, of Mattoon, Il., for respondents. 


Bovrgots, Inc., Barsara Goutp Sates Corp. er au. Complaint, 
May 26, 1939.1 Order, December 27, 1940. (Docket 2972.) 

Charge: Discriminating in price between different purchasers of 
their said commodities of like grade and quality by giving and allow- 
ing to certain purchasers, from the retail list prices of such com- 
modities, varied price discounts more favorable than given or allowed 
to other purchasers, in violation of section 2 (a) of Clayton Act, 
as amended by Robinson-Patman Act; and contracting to furnish, 
furnishing, and contributing to the furnishing to some but not all 
of its purchasers, the services and facilities of special personnel or 


1 Amended and supplemental. 
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“demonstrators,” in violation of section 2 (e) of above act, and in 
violation of section 5 of the Federal Trade Commission Act; in 
connection with the manufacture and sale of cosmetics and toilet 
preparations. . 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Federal Trade Com- 
mission upon the record and the Commission having duly considered 
the matter and being now fully advised in the premises; 

It is ordered, That the complaint herein be and the same hereby is 
dismissed without prejudice. 

Before Mr. John W. Addison and Mr. John L. Hornor, trial 
examiners. 

Mr. Robt. N. McMillen, Mr. E. P. Schrup, Mr. James I. Rooney, 
Mr. Frank Hier and Mr. P. R. Layton for the Commission. 

Olvany, Eisner & Donnelly, of New York City, for respondents. 


Cory, Inc., er at. Complaint, May 15, 1939.1 Order, December 
27, 1940. (Docket 2975.) 

Charge: Contracting to furnish, furnishing and contributing to 
the furnishing to some but not all of its purchasers, the services and 
facilities of special personnel or “demonstrators,” in violation of 
section 2 (e) of Clayton Act, as amended by Robinson-Patman Act, 
and in violation of section 5 of the Federal Trade Commission Act; 
in connection with the manufacture and sale of cosmetics and toilet 
preparations. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Federal Trade Com- 
mission upon the record and the Commission having duly considered 
the matter and being now fully advised in the premises; 

It is ordered, That the complaint herein be and the same hereby 
is dismissed without prejudice. 

Before Mr. John W. Addison and Mr. John L. Hornor, trial 
examiners. 

Mr. Robt. N. McMillen, Mr. EF. P. Schrup, Mr. James I, Rooney, 
Mr. Frank Hier, and Mr. P. R. Layton for the Commission. 

Coudert Brothers and Mr. Lewis G. Bernstein, of New York City, 
for respondents. 


Hastines Manuracturine Co. Complaint, February 10, 1940. 
Order, December 27, 1940. (Docket 4030.) 

Charge: Cutting off competitors’ access to customers or market by 
“lifting” competitive products in hands of jobber customers, through 


1 Amended and supplemental. 
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cash, credit, and loans; subsidizing business through guaranteeing 
gross profits to prospective jobber customers; and advertising falsely 
or misleadingly as to comparative merits of own and competitive prod- 
ucts; in connection with the manufacture of piston rings and sale 
thereof under the trade name “Steel Vent.” 

Dismissed, after answer and trial, by the following order: 

This matter coming on for consideration on the record and the 
Commission having duly considered the same and being uow fully 
advised in the premises; 

It is ordered, That this proceeding be, and the same hereby is, dis- 
missed without prejudice. 

Before Mr. Arthur F. Thomas, trial examiner. 

Mr. W. T. Chantland for the Commission. 

Beaumont, Smith & Harris, of Detroit, Mich., for respondent. 


Zissuatr FurNirurE Co., Inc., trading as Granp Rapips FurNITURE 
Suow Rooms; and Morris Zissuatt, Mryrer Zispiarr, Sam ZIsBLAtTr, 
Linuian Zispuatt, and A. Maccta. Complaint, July 31, 1940. Order, 
December 31, 1940. (Docket 4206.) 

Charge: Advertising falsely or misleadingly and misrepresenting 
as to business status, size, and plant, dealer being manufacturer and 
wholesaler, direct from factory to you dealing, prices and source or 
origin of product; in connection with the sale of household furniture. 

Record closed by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the corporate respondent Zisblatt Furni- 
ture Co., Inc., has become bankrupt and is no longer engaged in busi- 
ness, that all efforts to serve the complaint herein on respondents 
Morris Zisblatt, Lillian Zisblatt, and A. Maccia have been unsuccess- 
ful, and that they have no permanent residences or places of business 
and their present locations are unknown, and the Commission having 
duly considered the matter, and being now fully advised in the 
premises ; 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
resume trial thereof in accordance with its regular procedure. 

Mr. Randolph W. Branch for the Commission. 


American Druc ann CuemicaL Co. Complaint, July 26, 1940. Orig- 
inal findings and order, September 19, 1940. Docket 4200, 31 F. T. C. 
943. Order vacating, etc., January 8, 1941. 
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Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties, or results of products; in connection with the the sale of drug 
preparations designated Ardanol,.Chloro-Zol and Germ-I-Tabs. 

Findings as to the facts and order to cease and desist in this case 
were vacated by the following order: 

This matter coming on before the Commission for consideration, and 
it appearing that on August 27, 1940, the respondent herein executed 
and submitted an answer in which it admitted all of the material alle- 
gations of the complaint, and that on September 19, 1940, the Commis- 
sion, acting on the complaint and answer herein, issued its Findings as 
to the Facts and Conclusion and its Order to Cease and Desist based 
thereon, and it further appearing that respondent executed and sub- 
mitted such answer by reason of a misunderstanding as to the full 
import thereof, and the Commission having duly considered the matter 
and being now fully advised in the premises; 

It 7s ordered, That the Findings as to the Facts and Order to Cease 
and Desist issued by the Commission on September 19, 1940 be, and 
they are hereby, vacated and set aside; 

It is further ordered, That respondent be, and it hereby is, permitted 
to withdraw its answer dated and filed on August 27, 1940, and to file 
a substitute answer in lieu thereof on or before 20 days from the date 
of service of this order on it. 

Mr. R. P. Bellinger for the Commission. 


P. F. Cottier anv Son Corr. Complaint, January 14, 1939. Order, 
January 9, 1941. (Docket 3687.) 

Charge: Offering deceptive inducements to purchase through pre- 
tended lucky drawing, free products, offers at cost, combination sale 
bargains, and special and limited introductory, advertising, and other 
pretended reduced price offers and pretexts; in connection with offer 
and sale of encyclopedias and reference books, and yearly supplements 
or revision services. 

Record closed, after answer, by the following order: 

This matter coming on to be heard by the Commission upon the 
record herein, and it appearing to the Commission that the respondent 
corporation has been dissolved, and the Commission having duly con- 
sidered the matter and being now fully advised in the premises; . 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should the facts so warrant, to reopen the same and re- 
sume trial thereof in accordance with its regular procedure. 

Mr. Floyd O. Collins for the Commission. 

White & Case, of New York City, and Mr. William I. Denning, of 
Washington, D. C., for respondent. 
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Ropeson-Rocuester Corp. Complaint, April 26, 1940. Order, 
January 11, 1941. (Docket 4120.) 

Charge: Misbranding or mislabeling as to approval, endorsement, 
sponsorship, or use; in connection with manufacture and sale of “Scout” 
pocket knives. 

Dismissed by the following order: 

This proceeding coming on to be heard by the Commission on the 
record and it appearing to the Commission that the respondent cor- 
poration is out of business and was dissolved on December 28, 1939, 
and the Commission having duly considered the matter, and being now 
fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Mr, Joseph C. Fehr for the Commission. 


Carp CiorHine Manuracrurers’ Ass’N ET AL. Complaint Decem- 
ber 23, 1936. Order, January 17,1941. (Docket 3019.) 

Charge: Combining and conspiring to restrain price competition 
through continuing code price filing plan employed under National 
Industrial Recovery Act; in connection with manufacture and sale of 
card clothing. 

Dismissed, after answers and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and upon briefs and oral argument, both in support of the 
allegations of the complaint and in opposition thereto, and the Com- 
mission having duly considered the matter and being now fully advised 
in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 

Before Mr. John J. Keenan, trial examiner. 

Mr. Morton Nesmith for the Commission. 

Mowite & Kohlhas, of Philadelphia, Pa., and Ur. George P. Lamb, 
of Washington, D. C., for respondents generally, and, along with— 

C.J. & J. F. Mahoney, of Lawrence, Mass., for Merrimac Card 
Clothing Co.; and 

Mr. Edward C. Bowers and Mr. Charles L. Feldman (Receivers), of 
New .York City, for Wickwire-Spencer Steel Co. 


CroweLi-Coitiier Pusiisuine Co., P. F. Cottier anp Son Corp., 
AND THEIR Orricers AND Direcrors. Complaint, November 8, 1940. 
Order, January 17, 1941. (Docket 4372.) 

Charge: Offering deceptive inducements to purchase through pre- 
tended lucky drawing, free products, offers at cost, combination sale 
bargains, and special and limited introductory, advertising, and other 


ORDERS OF DISMISSAL, ETC. 1641 


pretended reduced price offers and pretexts; in connection with offer 
and sale of encyclopedias and reference books, and yearly supplements 
or revision services. 

Record closed, after answer, by the following order: 

This matter coming on to be heard by the Commission upon the 
petition of respondents that the complaint herein be dismissed, and 
it appearing from said petition that the respondents had not engaged 
in the unfair practices alleged in the complaint for a considerable 
period of time prior to the issuance of the complaint, and that respond- 
ents Crowell-Collier Publishing Co., a corporation, and P. F. Collier 
& Son Corporation, a corporation, have executed agreements to abide 
by the Trade Practice Conference rules for the Subscription and Mail 
Order Book Publishing Industry, promulgated by the Commission 
on September 3, 1940, and that they have since the promulgation of 
said rules complied therewith in all respects, and the Commission 
having duly considered said petition and the record herein, and being 
now fully advised in the premises; 

It ts ordered, 'That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of the 
Commission, should the facts so warrant, to reopen the same and 
resume trial thereof in accordance with its regular procedure. 

Mr. Floyd O. Collins for the Commission. . 

White & Case, of New York City, for respondents. 


Axrro Invustries Tecunicat Institute, Inc. Complaint, March 30, 
1939. Order, January 22,1941. (Docket 3750.) 

Charge: Advertising falsely or misleadingly as to personnel or staff, 
organization, connections, and standing of business, and as to size 
and equipment and unique nature thereof, and as to opportunities in 
product or service; in connection with sale of home study courses in 
modern aircraft construction and allied fields. 

Record closed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the matter, and 
now being fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
resume trial in accordance with its regular procedure. 

Before Mr. John J. Keenan and Mr. William C. Reeves, trial ex- 
aminers. 

Mr. Merle P. Lyon and Mr. William M. King for the Commission. 

Murchison & Clopton, of Los Angeles, Calif., and Brewster & 
Steiwer, of Washington, D. C., for respondent. 


1642 FEDERAL TRADE ‘COMMISSION ‘DECISIONS 


Marcuanr Catcunatinec Macutne Co., and Dwicur R. Cooxe. 
Complaint, December 12, 1939. Order, February 11, 1941. (Docket 
3970.) 

Charge: Disparaging competitor and its product as to qualities, 
business status and equipment, quality, patent infringements, trade- 
in value, source or origin and financial responsibility ; in connection 
with the manufacture and sale of calculating machines. 

Record closed, after answers, by the following order: 

This matter coming on to be heard by the Commission upon the 
record and the Commission having duly considered the matter, and 
being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should further facts so warrant, to reopen the same and 
resume trial thereof in accordance with its regular procedure. 

Mr. Wilbur N. Baughman for the Commission. 

Mr. Harrison S. Robinson and Mr. Wallace W. Knox, of Oakland, 
Calif., for respondents. 


Gutr Rerrmine Co. Complaint, April 2, 1938. Order, February 12, 
1941. (Docket 3371.) 

Charge: Disparaging and misrepresenting competitive products as 
to qualities, properties or results, and cutting off competitors’ sources 
of supply; in connection with the production and sale of refined and 
“re-refined” lubricating oils, 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
motion of counsel for the respondent to dismiss the complaint herein 
and the Commission having duly considered the said motion and the 
record herein, and being now fully advised in the premises; 

It is ordered, That said motion be granted and that the complaint 
herein be, and the same hereby is, dismissed. 

Before Mr. Miles J. Furnas, trial examiner. 

Mr. Gerald A. Rault for the Commission. 

Mr. Frederick F. Greer, Mr. Alex F. Smith, and Mr. J. S. Atkinson, 
of Shreveport, La., for the respondent. 


Crover Farm Srores Corp. and Tur Lang Lease Co. Complaint, 
October 5, 1940. Order, February 12,1941. (Docket 4334.) 

Charge: Receiving and accepting from sellers, upon sales to mem- 
ber or wholesaler stock owners of said Clover Corporation, made 
through or negotiated by its subsidiary, Lane Lease Co., sums of 
money or so-called brokerage fees or commission; in violation of 
Section 2 (c) of the Clayton Act as amended by the Robinson-Patman 
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Act; in connection with purchase and sale of food and grocery 
products. 

Record closed by the following order: 

This matter coming on for consideration by the Commission upon 
“the complaint of the Commission and upon the motion herein filed 
by the respondents for an order dismissing the complaint, or in the 
alternative for an order closing this proceeding without prejudice to 
the right of the Commission to reopen the same should the facts so 
warrant, and it appearing that the respondent The Lane Lease Co., an 
Ohio corporation and wholly owned subsidiary of the respondent 
Clover Farm Stores Corporation, has been duly dissolved subsequent 
-to the issuance of the complaint herein, pursuant to certificate of 
voluntary dissolution filed in the office of the Secretary of State of 
the State of Ohio on December 21, 1940; and that the brokerage 
business heretofore conducted by respondent The Lane Lease Com- 
pany has been completely terminated and liquidated as of December 
23, 1940; and respondent Clover Farm Stores Corporation having 
certified to the Commission that the said dissolution and liquidation 
of respondent The Lane Lease Co. has been made in good faith and 
that Clover Farm Stores Corporation has not assumed and does not 
intend to assume the business of The Lane Lease Co. nor to engage 
in the business of food broker, either directly or indirectly, and does 
not intend in any manner hereafter to engage in the business practices 
described in the complaint; and it appearing that there is no reason 
to believe or anticipate that the respondents, or either of them, will 
hereafter engage in or resume any of the violations of law alleged 
in the complaint; and the Commission having duly considered the 
matter and being now fully advised in the premises ; 

It zs ordered, That this proceeding be, and the same hereby is, 
‘closed without prejudice to the right of the Commission, should 
the facts so warrant, to reopen the same and resume trial of the case 
in accordance with its regular procedure. 

Mr. Cyrus B. Austin for the Commission. 

Mr. Samuel G. Wellman, of Cleveland, Ohio, for respondents. 


Lours Baskinp anv Co., Inc. Complaint, April 22, 1940. Order, 
February 17, 1941. (Docket 4095.) 

Charge: Misbranding or mislabeling and misrepresenting product 
as to grade, quality, manufacture, results and composition; in connec- 
tion with the manufacture and sale of shirts. 

Record closed with the following order: 

This matter coming on for consideration by the Commission upon 
the record and it appearing that the respondent, Louis Baskind and 
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Co., Inc., a corporation has not been engaged in any manufacturing 
or selling activity since December 1938 and that it has been in liquida- 
tion since December 1938 and the corporate respondent will be dis- 
solved as soon as the remaining physical assets are distributed to the 
stockholders thereof, and the Commission having duly considered the 
matter and being now fully advised in the premises ; 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
resume trial thereof in accordance with its regular procedure. 

Mr. J. R. Phillips, Jr., for the Commission. 

Mr. Maurice H. Bob (Liquidator of the Estate), of New York City, 
for respondent. 


Royau Meran Manuracrurine Co. Complaint, April 25, 1940. 
Order, February 17,1941. (Docket 4107.) 

Charge: Advertising falsely or misleadingly, misbranding or mis- 
labeling, and using misleading name as to composition of product, in 
connection with the manufacture and sale of household, office and 
trade furniture. 

Dismissed, after answer, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the matter, and 
being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Mr. William M. King for the Commission. 

Wallace & Cannon, of Chicago, IIl., for respondent. 


Nvu-Ace Co. Complaint, July 12, 1940. Order, March 4, 1941. 
(Docket 4186.) 

Charge: Advertising falsely or misleadingly as to qualities, proper- 
ties and results through periodicals, radio broadcasts, circulars, etc., 
including reproduction of purported testimonial letters; in connec- 
tion with the sale of a medicinal preparation known as “Nu-Age,” 
and also described as “Natural Mineral Extract.” 

Record closed by the following order: 

This matter coming on for consideration by the Commission upon 
the record and it appearing that the respondent, Nu-Age Co., a cor- 
poration, has not been engaged in the sale and distribution of the 
medicinal preparation known as “Nu-Age” since August 1939, and 
that the respondent corporation’s license to do business was cancelled 
on April 26, 1940, by law of the State of Oklahoma, and that service 
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of the complaint has not been made upon the respondent, and the 
Commission having duly considered the matter and being now fully 
advised in the premises; 

It is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission, should future facts so warrant, to reopen the same 
and resume trial thereof in accordance with its regular procedure. 

Mr. J. R. Phillips, Jr., for the Commission. 

Mr. George W. Reed, Jr., of Tulsa, Okla., for respondent. 


Inrer-State Risson & Carson Corp. Complaint, June 28, 1940. 
Order, March 8, 1941. (Docket 4171.) 

Charge: Advertising falsely or misleadingly as to dealer being 
manufacturer, time in business and composition; in connection with 
the sale of typewriter ribbons and carbon paper. 

Record closed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record and upon briefs, both in support of the allegations of the 
complaint and in opposition thereto, and the Commission having 
duly considered the matter and being now fully advised in the 
premises ; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 

Before Mr, William C. Reeves, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Selzer & Roemisch, of Cleveland, Ohio, for respondent. 


Union Concession Co. Complaint, August 23, 1940. Order, March 
11, 1941. (Docket 4263.) 

Charge: Using lottery scheme in merchandising; in connection with 
the manufacture of candy and sale of candy and other merchandise. 

Record closed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that respondent Union Concession Co., a 
corporation, was dissolved on January 30, 1941, and the Commission 
having duly considered the matter and being now fully advised in 
the premises ; 

It is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission, should future facts so warrant, to reopen the same 
and resume trial thereof in accordance with its regular procedure. 

Before Mr. W. W. Sheppard, trial examiner. 

Mr. D. C. Daniel for the Commission. 

Mr. Morris A. Haft, of Chicago, Ill., for respondent. 
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W. Hurryer Racspatr, Inc. Complaint, November 20, 1940. 
Order, March 19, 1941. (Docket 4883.) 

Chaxee: varane falsely or misleadingly as to profits, oppor- 
tunities, and undertakings; in connection with the sale of courses 
of study and instruction in the home manufacturing of candy and 
certain supplies required in connection with the manufacture of candy. 

Dismissed, after answer, by the following order: 

This matter coming on to be heard by the Commission, and it 
appearing that the respondent was incorporated under the laws of 
the State of New Jersey on June 4, 1932, that its charter was for- 
feited for nonpayment of State taxes on January 13, 1937, and that 
the respondent was not in existence when the complaint was issued 
and served, and the Commission having duly considered the matter, 
and being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby 
is, dismissed. 

Mr. D. E. Hoopingarner for the Commission. 


Casenpure Crowe, trading as SourHERN Manvracrurine Co. and 
Facrory-ro-You Co. Complaint, January 24, 1989. Order, March 
20, 1941. (Docket 3692.) 

Charge: Misrepresenting product as made-to-measure or made-to- 
order, and terms and conditions, using misleading trade name as 
to dealer being manufacturer and factory-to-you dealings and failing 
to fill orders in conformance with samples; in connection with the 
sale of men’s clothing through salesmen or agents. 

Record closed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record and it appearing that the respondent Casenburg Crowe was 
not an independent operator trading as Southern Manufacturing Co. 
and Factory-To-You Co., but was an employee of Harper Manu- 
facturing Co. and Rome Manufacturing Co., who are not corespond- 
ents herein, and the Commission having duly considered the matter 
and being now fully advised in the premises; 

It is ordered, 'That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right 
of the Commission, should future facts so warrant, to reopen the same 
and resume trial thereof in accordance with its regular procedure. 

Before Mr. John W. Addison, trial examiner. 

Mr. B. G. Wilson for the Commission. 

Mr. Barry Wright, of Rome, Ga., for respondent. 
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Movir Cosmetics Corp., and W. K. Max Hassensrern, individually 
‘and as president thereof. Complaint, August 5, 1939. Order, March 
20, 1941. (Docket 3864.) 

. Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to unique nature, history of product, and as to use, 
standing, and indorsement and approval thereof; in connection with 
the sale of cosmetics, including hair waving preparations and devices. 

Record closed, after trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record and the trial examiner’s report upon the evidence, and the 
‘Commission having duly considered the matter, and being now fully 
advised in the premises; 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
resume trial thereof in accordance with its regular procedure. 

Before Mr. Miles J. Furnas, trial examiner. 

Mr. L. E. Creel, Jr.,and Mr. F. P. Schrup for the Commission. 


HersHeL Cauirornia Frurr Propucts Co., Inc. Complaint, Sep- 
tember 28, 1939. Order, March 20, 1941. (Docket 3901.) 

Charge: Misbranding or mislabeling as to domestic product being 
imported, and prize or awards, in connection with the sale of tomato 
paste. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Federal Trade Commis- 
‘sion upon the record, and the Commission having duly considered 
the matter and being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same is hereby, 
dismissed without prejudice to the Commission’s right to reopen the 
same and resume trial thereof in accordance with its regular procedure. 

Before Mr. Miles J. Furnas, trial examiner. 

Mr. 8S. Brogdyne Teu, IT, for the Commission. 

Hackley & Hursh, of San Francisco, Calif., for respondent. 


Mosxin Stores, Inc. Complaint, January 24, 1939. Order, 
March 29, 1941. (Docket 3693.) 

Charge: Advertising falsely or misleadingly and offering decep- 
tive inducements to purchase as to additional product or products 
free; in connection with sale of men’s and women’s clothing and 
wearing apparel and other articles. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, it appearing to the Commission that the charges in the com- 
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plaint are not sustained by the evidence, and the Commission hav- 
ing duly considered the matter and being now fully advised in the 
premises ; 

It is ordered, That the complaint herein be, and the same hereby 
is, dismissed. 

Before Mr. Lewis C. Russell, trial examiner. 

Mr, Carrel F. Rhodes for the Commission. 

Hays, St. John, Abramson & Schulman, of New York City, for 
respondent. 


ConsoLipAteD Book Pusuisuers, Inc. Complaint, June 21, 1938. 
Order, April 10, 1941. (Docket 3465.) 

Charge: ‘Misrepresenting nature of manufacture and value of 
product; in connection with the sale of books. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the matter and 
being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 

Before Mr. W. W. Sheppard, Mr. Arthur F. Thomas and Mr. 
Randolph Preston, trial examiners. 

Mr. Jay L. Jackson for the Commission. 

Campbell, Clithero & Fischer, of Chicago, Ill., for respondent. 


Saks anp Co. Complaint, June 16, 1988. Original order, April 
3, 1940. Docket 3456, 30 F. T. C. 898. Order setting aside, etc., 
April 15, 1941. 

Charge: Advertising falsely or misleadingly as to prices, style, 
design or type and composition, nature and quality of products; 
in connection with the sale of women’s dresses, fur coats and other 
wearing apparel. 

Cease and desist order in this case was set. aside and issuance of 
modified order directed by the following order : 

This matter coming on to be heard by the Commission, and it ap- 
pearing that the parties hereto, on March 28, 1941, executed a stipu- 
lation by the terms of which the respondent Saks and Co. agreed to 
dismiss its petition for review (then pending in the United States 
Circuit Court of Appeals for the Second Circuit) of the order to 
cease and desist issued by the Commission herein under date of 
April 3, 1940, and that the Commission, in turn, agreed, upon dis- 
missal of said petition for review, to set aside its said order to 
cease and desist; and in lieu thereof to make, enter and serve upon 
the respondent a modified order to cease and desist, as provided 
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in said stipulation; and said Circuit Court of Appeals, on April 2, 
1941, upon motion of said respondent (petitioner in said Court), 
having entered its order dismissing said petition for review; and the 
Commission having duly considered the matter, and being now fully 
advised in the premises; 

It is ordered, That the said order to cease and desist, issued by 
the Commission herein on April 3, 1940, be, and the same hereby is, 
set aside; 

And it is further ordered, That the modified order to cease and 
desist, as set forth in said stipulation of March 28, 1941, be entered 
in lieu of said order of April 3, 1940, and be served upon the respond- 
ent herein, as provided in said stipulation. 

Before Ur. Edward EF. Reardon, trial examiner. 

Mr. Robert Mathis, Jr., for the Commission. 

Mr. Horace G. Hitchcock, of Chadbourne, Wallace, Parke & White- 
side, of New York City, for respondent. 


J. O. Davims, trading as Basy Touch Hatr Remover Co. Com- 
plaint, January 3, 1940. Order, April 19, 1941. (Docket 3986.) 

Charge: Advertising falsely or misleadingly as to nature and 
qualities, properties and results of product; in connection with the 
manufacture and sale of a hair removing device designated as “Baby 
Touch Hair Remover.” 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, briefs in support of the allegations of the complaint and in 
opposition thereto, and upon oral argument, and the Commission 
having duly considered the matter, and being now fully advised in 
the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Mr. Lewis C. Fussell, trial examiner. 

Mr. Clark Nichols and Mr, Jesse D. Kash for the Commission. 

Mr. Thomas E. Gillespie, of St. Louis, Mo., for respondent. 


Apotew Karu anp Gertrupe Kart, individually and trading as 
A. & G. Karz Co. Complaint, March 2, 1940. Order April 19, 1941. 
(Docket 4044.) 

Charge: Advertising falsely or misleadingly as to nature and 
qualities, properties and results of product; in connection with the 
manufacture and sale of a cosmetic preparation designated “Never 
Break”, intended for application to the nails. 


1 See ante, p. 1184. 
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Dismissed, after answer and trial, by the following order : 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having fully considered the same and 
being now fully advised in the premises; 

It is ordered, That the complaint herein be and the same hereby is, 
dismissed without prejudice. 

Before Mr. Edward EF. Reardon, trial examiner. 

Mr. Maurice C. Pearce for the Commission. 


NationaL CarrvaL Ice Insrirure er at. Complaint, November 
10, 1989. Order, April 22, 1941. (Docket 3946.) 

Charge: Concertedly fixing and maintaining uniform minimum 
prices, and disparaging competitors and their products as to quality 
and financial stability, to suppress, prevent, and eliminate compe- 
tition; in connection with the manufacture and sale of ice. 

Dismissed, after answer, by the following order: 

This matter coming on for further consideration by the Commis- 
sion, and it appearing from a supplemental investigation that, sub- 
sequent to the conclusion of the Commission’s original investigation, 
but before its complaint issued, the corporate trade association, 
namely, National Capital Ice Institute, which was the central agency 
through which the complained of acts and practices were set in 
motion and directed, closed its office, discharged its officers and 
employees and ceased to function or operate; and it appearing fur- 
ther that no resumption of its activities has occurred up to this time; 
and it also appearing that since some time prior to such cessation of 
activities and operation and up to the present time there has been 
substantial and sharp competition between and among respondents, 
and the Commission having duly considered the matter and being 
now fully advised in the premises; 

It is ordered, 'That this case be, and the same hereby is dismissed, 
but without prejudice to the right of the Commission to take other 
or further action in accordance with its regular procedure whenever 
facts shall so warrant. 

Mr. Wm. T. Chantland for the Commission. 

Mr. William BF. Leahy, of Washington, D. C., for National Capital 
Ice Institute, Morris W. Bennett and Consolidated Terminal Corp.,. 
and along with Mr. Robert Henry Hunter, of Washington, D. C., 
for James P. Ehrman. 

Mr, Albert V. Bryan, of Alexandria, Va., for Harry Hammond 
and Mutual Ice Co. 

Mr. W. Cameron Burton, of Washington, D. C., for William A. 
Brooks and Christian Heurich Brewing Co. 
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Mr. Michael F. Keogh, of Washington, D. C., for Migiel J. Uline 
and M. J. Uline Co. 

Mr. Walter L. Dilger, of Chicago, Tl., for Edward J. Smith. 

Coe & Richards, of Washington, D. C., for M. E. Thompson and 
American Ice Co. 


WnuotresaLe Rapro Service Co., Inc., or New York Er AL. Com- 
plaint, February 25, 1939. Order, May 9, 1941. (Docket 3722.) 

Charge: Advertising falsely or misleadingly as to dealers being 
wholesalers and their goods as offered at wholesale prices; in connec- 
tion with the sale of radio receiving sets, radio tubes, radio parts 
and general goods, wares and merchandise by mail order. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the complaint herein should be dis- 
missed, the Commission having duly considered the matter, and 
being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission, should 
future facts so warrant, to reopen the same and resume trial thereof 
in accordance with its regular procedure. 

Before Mr. John P. Bramhall, Mr. Lewis C. Russell, and Mr. 
Arthur F. Thomas, trial examiners. 

Mr. Carrel F, Rhodes for the Commission. 

Carb, Reichman & Luria, of New York City, for respondents. 


Compressep Air Instirure er au. Complaint, November 24, 1939. 
Order, May 21, 1941. (Docket 3958.) 

Charge: Fixing concertedly by zones uniform prices throughout, 
the United States; exchanging price lists and submitting invoices and 
other information with intent and effect of maintaining uniform zone 
prices and submitting concertedly uniform bids and otherwise carry- 
ing out understandings, etc., with intent of restricting and monopo- 
lizing trade and eliminating competition; in connection with sale 
and delivery of compressed air machinery and pneumatic tools. 

Dismissed, after answer and stipulation, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the matter, and 
being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 

Mr. George W. Williams for the Commission. 
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Rounds, Dillingham, Mead & Neagle and Hughes, Richards, Hub- 
bard & Ewing, of New York City, and Davies, Richberg, Beebe, 
Busick & Richardson, of Washington, D. C., for respondents. 


Unrrep States Quarry Tix Co. Complaint, October 17, 1936. 
Order, May 28, 1941. (Docket 2951.) 

Charge: Discriminating in price in violation of subsection 2 (a) 
of the Clayton Act as amended by the Robinson-Patman Act; in 
connection with the manufacture and sale of tile. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the record does not establish that re- 
spondent, United States Quarry Tile Co., has discriminated in price 
between purchasers competitively engaged as alleged, and the Com- 
mission having duly considered the matter, and being now fully 
advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Mr. John W. Norwood and Mr. John J. Keenan, trial 
examiners. 

Mr. James I. Rooney and Mr. William L. Pencke for the 
Commission. 

Covington, Burling, Rublee, Acheson & Shorb and Marshall & 
Forrer, of Washington, D. C., and Cable & Cable, of Lima, Ohio, 
for respondent. 

Mr. Francis V. LaRuffa, of Brooklyn, N. Y., for Eastern Tile 
Wholesalers Association, Inc., intervenor. 


Suprrror Ceramic Corp. Complaint, August 20, 1938. Order, 
May 28, 1941. (Docket 3546.) 

Charge: Discriminating in price in violation of subsection 2 (a) 
of section 1 of the Clayton Act as amended by the Robinson-Patman 
Act; in connection with the manufacture and sale of tile. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the record does not establish that re- 
spondent, Superior Ceramic Corp., has discriminated in price be- 
tween purchasers competitively engaged as alleged, and the Commis- 
sion having duly considered the matter, and being now fully advised 
in the premises; 

It is ordered, That the complaint herein be, and the same hereby is 
dismissed. 

Before Mr. John J. Keenan, trial examiner. 

Mr. James I, Rooney for the Commission. 
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Pence, O'Neill & Diven, of Anderson, Ind., and Covington, Bur- 
ling, Rublee, Acheson & Shorb and Marshall & Forrer, of Washing- 
ton, D. C., for respondent. , 

Mr. Francis V. LaRuffa, of Brooklyn, N. Y., for Eastern Tile 
Wholesalers Association, Inc., intervenor. 


Trent Tre Co., Inc. Complaint, August 22, 1938. Order, May 
28,1941. (Docket 3547.) 

Charge: Discriminating in price in violation of subsection 2 (a) 
of section 1 of the Clayton Act as amended by the Robinson-Patman 
Act; in connection with the manufacture and sale of tile. 

Dismissed, after answer, by the following order: 

This matter coming on to be heard by the Commission upon the 
complaint of the Commission and the answer of respondent, Trent 
Tile Co., Inc., and it appearing that the said respondent has been 
duly adjudicated a bankrupt and that said respondent has been dis- 
solved, and the Commission having duly considered the matter and 
being now fully advised in the premises; 

It ts ordered, That the complaint herein be, and the same is hereby, 
dismissed. 

Mr. James I. Rooney for the Commission. 

Mr. I. Herbert Levy, of Trenton, N. J., for Donald H. Benedict, 
Trustee in Bankruptcy of Trent Tile Co., Inc. 


Mosaic Trrz Co. Complaint, August 22, 1938. Order, May 28, 
1941. (Docket 3548.) 

Charge: Discriminating in price in violation of subsection 2 (a) 
of section 1 of the Clayton Act as amended by the Robinson-Patman 
Act; in connection with the manufacture and sale of tile. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the record does not establish that re- 
spondent, Mosaic Tile Co., has discriminated in price between pur- 
chasers competitively engaged as alleged, and the Commission having 
duly considered the matter, and being now fully advised in the 
premises ; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Mr. John J. Keenan, trial examiner. 

Mr. James I. Rooney for the Commission. 

Mr. James Russell Murphy, Covington, Burling, Rublee, Acheson 
& Shorb and Marshall & Forrer, of Washington, D. C., for 
respondent. 
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Mr. Francis V. LaRuffa, of Brooklyn, N. Y., for Eastern Tile 
Wholesalers Association, Inc., intervenor. 


C. Parpes Works, Marawan Tite Co. and Parper Matawan Tine 
Co. Complaint, August 22, 19381 Order, May 28, 1941. (Docket. 
3549.) 

Charge: Discriminating in price in violation of subsection 2 (a) 
of section 1 of the Clayton Act as amended by the Robinson-Patman 
Act; in connection with the manufacture and sale of tile. 

Dismissed, after answer and trial, by the following order : 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the record does not establish that re- 
spondents, C. Pardee Works, Matawan Tile Co., and Pardee Matawan 
Tile Co., have discriminated in price between purchasers competitively 
engaged as alleged, and the Commission having duly considered the 
matter, and being now fully advised in the premises; 

It is ordered, That the complaint, as amended, herein be, and the 
same hereby is, dismissed. 

Before Mr. John J. Keenan, trial examiner. 

Mr. James I. Rooney for the Commission. 

Marshall & Forrer, of Washington, D. C., for respondents, and 
along with Covington, Burling, Rublee, heer & Shorb, of Wiash- 
ington, D. C., for Matawan Tile Co. 

Mr. Gee V. LaRuffa, of Brooklyn, N. Y., for Eastern Tile 
Wholesalers Association, Inc., intervenor. 


Wenczey Tire Co. Complaint, August 23, 1938. Order, May 28, 
1941. (Docket 3550.) 

Charge: Discriminating in price in violation of subsection 2 (a) 
of section 1 of the Clyaton Act as amended by the Robinson-Patman 
Act; in connection with the manufacture and sale of tile. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon 
the record, and it appearing that the record does not establish that 
respondent, Wenczel Tile Co., has discriminated in price between 
purchasers competitively engaged as alleged, and the Commission 
having duly considered the matter, and being now fully advised in 
the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Mr. John J. Keenan, trial examiner. 


+ Amended by stipulation approved October 10, 1938. 
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Mr. James I. Rooney for the Commission. 

Covington, Burling, Rublee, Acheson & Shorb and Marshall & 
Forrer, of Washington, D. C., for respondent. 

Mr. Francis V. LaRuffa, of Brooklyn, N. Y., for Eastern Tile 
Wholesalers Association, Inc., intervenor. 


Wueerine Tirz Co. Complaint, August 23, 1988. Order, May 28, 
1941. (Docket 3551.) 

Charge: Discriminating in price in violation of subsection 2 (a) 
of section 1 of the Clayton Act as amended by the Robinson-Patman 
Act; in connection with the manufacture and sale of tile. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the record does not establish that 
respondent, Wheeling Tile Co., has discriminated in price between 
purchasers competitively engaged as alleged, and the Commission 
having duly considered the matter, and being now fully advised in 
the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Mr. John J. Keenan, trial examiner. 

_ Mr. James I. Rooney for the Commission. 

Covington, Burling, Rublee, Acheson & Shorb and Marshall & 
Forrer, of Washington, D. C., for respondent. 

Mr. Francis V. LaRuffa, of Brooklyn, N. Y., for Eastern Tile 
Wholesaiers Association, Inc., intervenor. 


ArcuitecruraL Trine Co., Ivo. Complaint, August 24, 1938. 
Order, May 28, 1941. (Docket 3552.) 

Charge: Discriminating in price in violation of subsection 2 (a) of 
section 1 of the Clayton Act as amended by the Robinson-Patman 
Act; in connection with the manufacture and sale of tile. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the matter and 
being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is. 
dismissed. 

Before Mr. John J. Keenan, trial examiner. 

Mr. James I. Rooney for the Commission. 

Gettinger & Gettinger, of New York City, and Covington, Burling, 
Rublee, Acheson & Shorb and Marshall & Forrer, of Washington, 
D. C., for respondent. 
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Mr. Francis V. LaRuffa, of Brooklyn, N. Y., for Eastern Tile 
Wholesalers Association, Inc., intervenor. 


Nationa, Tire Co., Inc. Complaint, August 24, 1938. Order, 
May 28, 1941. (Docket 3553.) 

Charge: Discriminating in price in violation of subsection 2 (a) 
of section 1 of the Clayton Act as amended by the Robinson-Patman 
Act; in connection with the manufacture and sale of tile. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the record does not establish that 
respondent, National Tile Co., Inc., has discriminated in price be- 
tween purchasers competitively engaged as alleged, and the Commis- 
sion having duly considered the matter, and being now fully advised 
in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Mr. John J. Keenan, trial examiner. 

Mr. James I. Rooney for the Commission. 

Covington, Burling, Rublee, Acheson & Shorb and Marshall & 
Forrer, of Washington, D. C., for respondent. 

Mr, Francis V. LaRuffa, of Brooklyn, N. Y., for Eastern Tile 
Wholesalers Association, Inc., intervenor. 


STIPULATIONS * 


DIGEST OF GENERAL STIPULATIONS OF THE FACTS 
AND AGREEMENTS TO CEASE AND DESIST ? 


2819.* Greeting Cards—Free Samples or Products.—Merwin B. Grogan, 
sole trader, as M. B. Grogan Co., engaged in the sale and distribu- 
tion of greeting cards in interstate commerce, in competition with 
other individuals and with firms, partnerships, and corporations like- 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Merwin B. Grogan, in connection with his sale and distribution 
of greeting cards or other merchandise in commerce as defined by 
said Act, agreed to cease and desist from advertising “free samples,” 
or any other use of the word “free” or similar expression in a manner 
purporting a gift or gratuity only, where any consideration such as 
payment of money, rendering of services, or otherwise, is required 
of the person receiving articles of merchandise sent in response to 
his request for such free samples or other gratuity; and from inducing 
a customer to order samples or other goods by deceptively concealing 
the terms of the transaction. (Jan. 23, 1941.) 

2822.5 Greeting Cards—Free Samples or Products.—Southern Greeting 
Card Co., a Tennessee corporation, engaged in the sale and distribu- 
tion of greeting cards in interstate commerce, in competition with 
other corporations and with individuals, firms, and partnerships like- 


1¥Wor false and misleading advertising stipulations effected through the Commission’s 
radio and periodical division, see p. 1743 et seq. 

The digests published herewith cover those accepted by the Commission during the 
period covered by this volume, namely, December 1, 1940, to May 31, 1941, inclusive. 
Digests of previous stipulations of this character accepted by the Commission may be 
found in vols, 10 to 31 of the Commission’s decisions. 

2In the interest of brevity there is omitted from the published digests of the published 
stipulations agreements under which the stipulating respondent or respondents, as the 
ease may be, agree that, should such stipulating respondent or respondents ever resume 
or indulge in any of the practices, methods, or acts in question, or in event of issuance 
by Commission of complaint and institution of formal proceedings against respondent, 
as in the stipulation provided, such stipulation and agreement, if relevant, may be re- 
ceived in such proceedings as evidence of the prior use by the respondent or respondents 
of the methods, acts, or practices herein referred to. 

3 Modified. 
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wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Southern Greeting Card Co., in connection with its sale and dis- 
tribution of greeting cards or other merchandise in commerce as 
defined by the Federal Trade Commission Act, agreed it will cease 
and desist from advertising “free samples”, or any other use of the 
word “free” or similar expression in a manner purporting a gift or 
gratuity only, where any consideration such as payment of money, 
rendering of services, or otherwise, is required of the person receiving 
articles of merchandise sent in response to his request for such free 
samples or other gratuity; and from inducing a customer to order 
samples or other goods by deceptively concealing the terms of the 
transaction. (Jan. 17, 1941.) 

9824.1 Greeting Cards—Free Samples or Products.—Edith M. Schwer, 
executrix of the estate of Charles C. Schwer, deceased, operating 
under the trade name Charles C. Schwer, engaged in the sale and. 
distribution of greeting cards in interstate commerce, in competition 
with other individuals and with firms, partnerships, and corpora-: 
tions likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

Edith M. Schwer, individually and as executrix of the estate of 
Charles C. Schwer, deceased, in connection with the sale and distri- 
bution of greeting cards in commerce as defined by said act, agreed 
to cease and desist from advertising “free samples”, or any other 
use of the word “free” or similar expression in a manner purporting 
a gift or gratuity only, where any consideration such as payment of 
money, rendering of services, or otherwise, is sent in response to his 
request for such free samples or other gratuity; and from inducing 
a customer to order samples or other goods by deceptively concealing 
the terms of the transaction. (Jan. 13,1941.) 

2825.1 Greeting Cards and Christmas Package Wrappings—Free Samples. 
or Products.—John A. Hertel Co., an Illinois corporation, engaged in 
the sale and distribution of greeting cards and Christmas package: 
wrappings in interstate commerce in competition with other corpora- 
fions and with individuals, firms and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the: 
alleged unfair methods of competition in commerce. as set. forth: 
therein. ; 

John A. Hertel Co., in connection with its sale and distribution 
of greeting cards or other merchandise in commerce as defined by 


1 Modified. 
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the Federal Trade Commission Act, agreed it will cease and desist 
from advertising “free samples”, or any other use of the word “free” - 
or similar expression in a manner: purporting a gift or gratuity only, 
where any consideration such as payment of money, rendering of 
services, or otherwise, is required of the person receiving articles of 
merchandise sent in response to his request for such free samples or 
other gratuity; and from inducing a customer to order samples or 
other goods by deceptively concealing the terms of the transaction. 
(Jan. 17, 1941.) 

3004. Mirror Products—Nature of Manufacture—Gillespie Furniture 
Co., a corporation, engaged in the business of manufacturing furni- 
ture including mirrors, and in the sale thereof in interstate commerce, 
in competition with other corporations and with individuals, firms 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of com- 
petition in commerce as set forth therein. 

Gillespie Furniture Co., in connection with the advertisement, sale 
or distribution of its mirror products in commerce, as commerce is 
defined by the Federal Trade Commission Act, agreed to cease and 
desist from the use of the words “copper plating on the back” as 
descriptive of said mirrors, and from the use of the said words or 
of any other words of similar import, the effect of which tends or 
may tend to convey the belief or impression to customers or prospec- 
tive customers that said mirrors are backed with genuine metallic 
copper applied by the electrolytic process, when in fact they are not 
so backed. (Dec. 2, 1940.) 

3005. Silverware—Nature, Quality, and Source or Origin.—Crown Sil- 
ver Co., Inc., a corporation, engaged in the business of manufacturing 
copies or reproductions of Sheffield silverware and in the sale thereof 
in interstate commerce, in competition with other corporations, and 
with individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

In England there exists an outgrowth of the Guild System which 
requires that articles made of silver be submitted to Goldsmith Hall 
where such articles are assayed. If and when such articles of silver 
as are assayed are found to be of the standard prescribed, the Hall 
causes certain marks to be stamped upon the article. These marks 
and imprints, called hall-marks, so placed on the article, indicate the 
place and year of manufacture. The practice of using hall-marks in 
England dates back several centuries. These well known and under- 
stood hall-marks, when impressed upon the silver, convey to the pur- 
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chasing public the information that the article of silverware is Old 
English and of ancient origin, and Old English Silverware and Shef- 
field Plate that have been manufactured and stamped and imprinted 
with the genuine English hall-mark have for many years enjoyed 
widespread popularity, good will and demand among the using public 
throughout the United States, many of whom believe and consider 
that Old English Silverware and Sheffield Plate bearing the genuine 
English hall-mark is superior in quality and other desirable charac- 
teristics, including antiquity, to silverware manufactured in the 
United States; and many of the using and purchasing public through- 
out the United States purchase Old English Silverware and Sheffield 
Plate bearing the imprint of the English hall-mark, which silverware 
has been imported into the United States, in preference to silverware 
manufactured in the United States. 

Crown Silver Co., Inc., in connection with the sale or distribution 
of silverware in commerce, as commerce is defined by the Federal 
Trade Commission Act, agreed to cease and desist— 

1. From representing its product as “Hall-Marked” or using or 
causing to be used or aiding or abetting others to use upon or in 
connection with such silverware, an English hall-mark, or any hall- 
mark, stamp, brand, label, or other mark or device which simulates 
or imitates an English hall-mark, unless such silverware has been 
manufactured in England and has been submitted to Goldsmith’s 
Hall of England and has met the standards prescribed thereby for 
use of the English hall-mark. 

2. From in any way using or causing to be used, or aiding or abet- 
ting others to use or cause to be used, upon or in connection with 
such silverware any mark, stamp, brand, or other device which repre- 
sents or indicates directly or by implication that such silverware has 
been manufactured in England or has been submitted to Goldsmith’s 
Hall of England, or has met the tests or requirements prescribed by 
Goldsmith’s Hall of England, or is silverware of a certain hall-mark, 
grade, quality, standard, design or manufacture, when such is not 
true in fact. (Dec. 5, 1940.) 

3006. Mattresses, Upholstered Furniture, Etc.—Composition, 0ld Mate- 
rial as New, Law Compliance, Ete.—Morris Stein and Morris Nierenberg, 
copartners, trading under the name and style “Colorado Mattress 
Manufacturing Company,” engaged in the business of manufacturing 
mattresses and other articles of bedding, Commercial felt and uphol- 
stered furniture, and in the sale thereof in interstate commerce, in 
competition with other partnerships and with corporations, individ- 
uals, and firms likewise engaged, entered into the following agreement 
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to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Morris Stein and Morris Nierenberg, in connection with the labeling, 
tagging or other advertising of their products which are offered for 
sale, sold or distributed in commerce, as commerce is defined by the 
Federal Trade Commission Act, agreed to cease and desist from— 

1. Designating, or describing or representing said products which 
are made, either in whole or in part, of used or second-hand material 
to be products made of or containing all new material. 

2. Failing to clearly and unequivocally disclose that said products 
are composed, either in whole or in part as the case may be, of used 
or second-hand material. 

3. Representing that said products are made in compliance with the 
laws of the State of Colorado, or of any other State, or that they or 
the materials used as filler therefor have been subjected to a cleansing 
process so as to be free from dirt or other extraneous matter, when in 
fact, said products are not made so as to conform to such law or laws 
and have not been cleaned as represented. (Dec. 10, 1940.) 

3007. Mattresses—Composition, 01d Materials as New, Law Compliance, 
Ete.—Harry Malneck, an individual, trading as American Mattress 
Manufacturing Co., engaged in the business of manufacturing mat- 
tresses and in the sale and distribution thereof in interstate commerce, 
in competition with other individuals, firms, partnerships, and cor- 
porations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Harry Malneck, in connection with the labeling, tagging, or adver- 
tisement of his products offered for sale, sold or distributed in com- 
merce, as commerce is defined by the Federal Trade Commission Act, 
agreed to cease and desist from— 

1. Failing to clearly and unequivocally disclose that said products 
which are made, either in whole or in part, of used or second-hand 
materials are in fact made of or actually do contain materials which 
have been used or are second-hand. 

2. Representing that said products are made in compliance with 
Colorado bedding laws, or the laws of any other State, or that they 
have been thoroughly cleaned and renovated, that is to say, restored 
to a state of freshness by cleaning, when in fact, said products are not 
made so as to conform to such laws and have not been thoroughly 
cleaned and renovated, as represented. (Dec. 10, 1940.) 

3008. Milk Pellets and Poultry Feed Mixes—Composition and Qualities.— 
Arcady Farms Milling Co., a corporation, engaged in the business 
of manufacturing various feed mixes for poultry, including such a 

322695"—41—von, 32105 
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product known as “Wonder Live Milk Pellets,” and in the sale thereof 
in interstate commerce, in competition with other corporations and 
with individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Arcady Farms Milling Co., in connection with the sale and distri- 
bution of its products in commerce, as defined by said Act, agreed to 
cease and desist from— 

1. The use of the term “Live Milk” as a trade name or designation 
for its products, and from the use of the words “live milk” or “milk” 
in any way so as to import or imply or which may tend to create the 
impression or belief that said products are composed of milk, that is 
to say, the fresh, clean, lacteal secretion such as is obtained in the pure 
or native state from a milk-producing animal. 

2. The use of any statement or representation which imports or 
implies or the effect of which tends or may tend to convey the belief 
to purchasers or prospective purchasers that there are such quantities 
of beneficial bacteria present in said products sufficient to have any 
therapeutic effect, or that there is scientific basis for the representation 
that putrefactive bacteria will cause all the dire consequences recited 
in the advertising referred to in paragraph 2 hereof, or that the pres- 
ence of so-called beneficial bacteria will alleviate such conditions. 
(Dec. 10, 1940.) 

3009. Mattresses, Pillows, Etc—Composition, Old Materials as New, and 
Law Compliance—Colorado Bedding Co., a corporation, engaged in 
the manufacture of mattresses, pillows, and other articles of bedding, 
and in the sale thereof in interstate commerce, in competition with 
other corporations and with individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and de- 
sist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Colorado Bedding Co., in connection with the advertisement, offer- 
ing for sale, sale or distribution of its products in commerce, as com- 
merce is defined by the Federal Trade Commission Act, agreed to 
cease and desist from— 

1. Designating or describing or representing said products which 
are made, either in whole or in part, of used or second-hand mate- 
rials to be products made of or containing all new materials. 

2. Failing to clearly and unequivocally disclose that said products 
are composed, either in whole or in part as the case may be, of used 
or second-hand materials. 

3. Representing that said products are made in compliance with 
the laws of the State of Colorado, or any other State, when in fact 
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said products are not made so as to conform to such laws or law. 
(Dec. 10, 1940.) 

3010. Mattresses, Studio Couches, Etc.—Composition, Old Materials as 
New, and Prices—Sam Moskin, an individual, trading as Mountain 
States Mattress Manufacturing Co., engaged in the business of man- 
ufacturing mattresses, studio couches, and related products, and also 
in the renovation of such products, and in the sale of such products 
in interstate commerce, in competition with other individuals and 
with firms, partnerships, and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Sam Moskin, in connection with the labeling or other advertise- 
ment of his products offered for sale, sold or distributed by him in 
commerce, as commerce is defined by the Federal Trade Commission 
Act, agreed to cease and desist. from— 

1. Failing to clearly and unequivocally disclose that said products 
are composed, either in whole or in part as the case may be, of used 
or second-hand material. 

2. Designating or describing or representing said products which 
are made, either in whole or in part, of used or second-hand mate- 
rials to be products made of or containing all new material. 

3. The use on or in connection with said products of any false, 
fictitious, or misleading price representation which purports to be 
the retail sales price of said products but which, in fact, is in excess 
of the price for which said products are customarily sold in the usual 
course of retail trade. (Dec. 12, 1940.) 

3011. Mattresses, Upholstered Furniture, Etc.—Composition, Old Mate- 
rial as New, Law Compliance, and Sterilized—Kindel Bedding Co., a cor- 
poration, engaged in the business of manufacturing mattresses, bed- 
ding, commercial felt and upholstered furniture, and in the sale of 
said products in interstate commerce, in competition with other cor- 
porations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set. 
forth therein. 

Kindel Bedding Co., in connection with the labeling, tagging, or 
other advertisement of its products offered for sale, sold or distributed 
in commerce, as commerce is defined by the Federal Trade Commis- 
sion Act, agreed to cease and desist from— 

1. Designating or describing or representing said products which 
are made, either in whole or in part, of used or second-hand mate- 
rial to be products made of or containing all new material. 
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9. Failing to clearly and unequivocally disclose that said products 
are composed, either in whole or in part as the case may be, of used 
or second-hand material. 

3. Representing that said products are made in compliance with 
the Colorado laws or with the laws of any other State or that said 
products are sterilized, when in fact, said products are not made so 
as to conform to a law or laws and have not been subjected to a 
sterilization process. (Dec. 13, 1940.) 

3012. Mattresses, Etc.—Composition, 0ld Material as New, and Prices.— 
Abe D. Penn an individual, trading as National Bedding Co. engaged 
in the business of manufacturing articles of bedding, including mat- 
tresses of the loose centers, felt, and spring-filled types, and in the 
sale of said products in interstate commerce, in competition with other 
individuals and with firms, partnerships, and corporations likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set. 
forth therein. i 

Abe D. Penn, in connection with the labeling, tagging, or other 
advertisement. of his products which are offered for sale, sold, or 
distributed in commerce as commerce is defined by the Federal Trade 
Commission Act, agreed to cease and desist from 

1. Designating or describing or representing, said products which 
are made, either in whole or in part, of used or second-hand materials 
to be products made of or containing all new material. 

2. Failing to clearly and unequivocally disclose that said products 
are composed, either in whole or in part as the case may be, of 
used or second-hand material. 

3. The use on or in connection with said products of any false, 
fictitious or misleading price representation which purports to be 
the retail sales price of said products, but which, in fact, is in excess 
of the price for which said products are customarily sold in the usual 
course of retail trade. (Dec. 16, 1940.) 

3013. Neckties and Other Men’s Wear—Composition.—Kramer-Bran- 
deis, Inc., a corporation, engaged in the business of manufacturing 
neckties and other men’s wear and in the sale thereof in interstate 
commerce, in competition with other corporations and with individ- 
uals, firms, and partnerships likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

Kramer-Brandeis, Inc., in connection with the advertisement, label- 
ing, sale, or distritmtion of its merchandise in commerce, as com- 
merce is defined by the Federal Trade Commission Act, agreed to 
cease and desist from the use of the word “llama” or the picturization 
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of a llama, either alone or in connection with any other word or 
words, or in any way so as to import or imply or the effect of which 
tends or may tend to convey the belief to purchasers that said 
merchandise is composed either in whole or in substantial part of 
llama wool or hair. (Dec. 18, 1940.) 

3014. Raw Furs—Business Status.—K. A. Stephens & Co., Inc., a cor- 
poration, engaged in the purchase of raw furs from trappers and 
dealers in commerce between and among various States of the United 
States, in competition with other concerns and individuals likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

EK. A. Stephens & Co., Inc., in connection with the conduct of its 
aforesaid business in commerce, as commerce is defined by the Federal 
Trade Commission Act, agreed to cease and desist from the use in 
its advertisements, and advertising or printed matter, or in any other 
way, of the picturization of any building, either alone or in con- 
nection with its corporate or trade name, or in any other manner, 
the effect of which tends or may tend to convey the impression or 
belief to customers or prospective customers that it occupies and 
conducts its business from such building, when such is not the 
fact. (Dec. 17, 1940.) 

3015. Shoes—Domestic as Imported.—John E. Lucey Shoe Co., and 
Leonard & Barrows Shoe Co., two corporations having same officers 
and a single place of business, engaged in the business of manufactur- 
ing shoes and in the sale thereof in interstate commerce, in competi- 
tion with other corporations and with individuals, firms, and partner- 
ships likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

John E. Lucey Shoe Co. and Leonard & Barrows Shoe Co., in con- 
nection with the advertisement, offering for sale, sale, or distribution 
of their products in commerce, as commerce is defined by the Federal 
Trade Commission Act, agreed to cease and desist from representing, 
as through the use of the words “London, England” or the word 
“British” that their domestically made products are British products; 
and from the use of the said quoted words, or any thereof, or of any 
other word or words of similar implication, as a mark, stamp, brand, 
or label for said products or in any other way, so as to import or 
imply or the effect of which tends or may tend to convey the belief 
that said products have been imported from London, England, where 
they were made or manufactured. (Dec. 20, 1940.) 
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3016. Mothproof Preparation—Qualities, Properties, and Results.—Bern- 
hardt Peterson, an individual, trading as Berlou Manufacturing Co., 
engaged in the manufacture of an alleged mothproof preparation and 
in the sale thereof under the trade designation “Berlou” in interstate 
commerce, in competition with other individuals and with firms, 
partnerships, and corporations likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

Bernhardt Peterson, in connection with the advertisement, offering 
for sale, sale, or distribution of his product in commerce, as com- 
merce is defined by the Federal Trade Commission Act, agreed to 
cease and desist from the use of the word “permanent” or “life-time” 
or of any other word or words of similar implication, as descriptive 
of the protection against moths allegedly afforded to fabrics treated 
with said product, and from the use of the word “permanent” or “life- 
time” or of any other word or words, statement, or representation, the 
effect of which tends or may tend to convey the belief to purchasers 
that the moth immunizing effect of said product will last, continue, 
or endure forever. (Dec. 23, 1940.) 

3017. Foot Preparations—Institute, Certificate, Clinic, Qualities, Prices, 
Source or Origin, Ete-—William Newman, a sole trader as Newman 
Products Co. and as The Newman Institute, engaged in the sale and 
distribution of medicinal preparations designated “Williams KornX,” 
“Williams Foot Balm,” “Williams Foot Shampoo,” and “Williams 
Foot Powder,” in interstate commerce between and among the various 
States of the United States, in competition with other individuals 
and with corporations, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the al- 
leged unfair methods of competition in commerce as set forth therein. 

William Newman, in connection with the offering for sale, sale, and 
distribution of his medicinal preparations in commerce as defined by 
the Federal Trade Commission Act, agreed he will cease and desist 
from: 

1. The use of the word “Institute” as part of or in connection with 
his trade name; or the use of the word “Institute” or any similar 
word or words in any manner so as to import or imply that he is 
associated with or directs an organization conducted for the promo- 
tion of medical science or learning, or maintains a trained medical 
or scientific staff and a properly equipped laboratory for the conduct 
of scientific research and experimentation pertaining to diseases of 
the feet and the treatment thereof. 

2. Issuing any so-called “Certificate” or similar document in which 
representations are made that the bearer or any person whose name is 


STIPULATIONS 1667 


written or inscribed thereon has completed a course of study, has re- 
ceived or passed an examination in chiropody or any other course, or 
is qualified to lecture or advise concerning foot health or care. 

3. Representing, by use or display of signs or placards bearing the 
words “Foot Health Clinic” or “Foot Health Remedy” or otherwise, 
that his salesmen or agents are conducting clinics or are qualified to 
conduct clinics or examine and treat patients, or that his products are 
competent remedies for maladies, diseases, or ailments of the feet 
generally. 

4. Representing as the customary or regular prices of his products, 
prices which are fictitious and in excess of prices at which such 
products are customarily sold or offered for sale in the usual course of 
business. 

5. Representing by direct statement or by reasonable inference, 
either in his advertising media or by statements by his canvassing 
salesmen or agents, or otherwise: 

(a) That his commodities were manufactured by or purchased 
from J. B. Williams Co.; that his business is connected with that 
of the said J. B. Williams Co. in any way, or that he or his sales- 
men or agents are employed by or otherwise are connected with 
said company. 

(6) That any of the said preparations offered for sale or sold by 
him is a competent remedy or an effective treatment for athlete’s 
foot, swollen ankles, or ingrown toenails, or for tired, aching, burning 
or swollen feet generally. 

(c) That any of such preparations constitutes a speedy, prompt or 
permanent cure or remedy for corns, callosities, or warts or pre- 
vents their recurrence; stops pain quickly; or relieves pain or sore- 
ness incident to bunions, ingrown toenails, athlete’s foot, swollen 
ankles, or diseases or ailments of the feet generally. 

(d) That the use or application of such preparations will result 
in the relief or alleviation of headaches, backaches, or fatigue, or 
the pain or discomfort incident thereto. (Jan. 2, 1941.) 

3018. Scarves and Neckties—Composition—Trabulsi Textile Co., Inc., 
a New York corporation, engaged in the sale and distribution of 
men’s neckwear, including weighted silk scarves and neckties, in 
interstate commerce, in competition with other corporations and 
with individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Trabulsi Textile Co., Inc., in connection with the sale and distribu- 
{ion of its neckwear in commerce as defined by the Federal Trade 
Commission Act, agreed it will cease and desist from selling or 
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offering for sale any silk product which contains any metallic weight- 
ing without full and nondeceptive disclosure, in or on the labels, 
tags, or brands attached to the merchandise and in the invoices 
and all advertising matter, sales promotional descriptions or repre- 
sentations however disseminated or published, of the presence of 
such metallic weighting, together with the proportion or percentage 
thereof, as, for example, “Silk with 55% Metallic Weighting” or 
“Silk, Weighted up to 55%,” with the word “weighting” and the 
percentage thereof printed in conspicuous type. (Jan. 2, 1941.) 

3019. Comforters, Etc—Nature of Manufacture and Composition.—L. 
Buchman Co., Inc., a New York corporation, engaged in the manu- 
facture of comforters and other related items containing feathers 
and down, in competition with other corporations and with individ- 
uals, firms, and partnerships likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

L. Buchman Co., Inc., in connection with the advertisement, offer- 
ing for sale, sale, or distribution of said products in commerce, as 
commerce is defined by the Federal Trade Commission Act, agreed 
it will cease and desist from stating or representing, as through the 
use of the words “handcrafters,” “handmakers,” or of any other word 
or words of similar implication or meaning, the effect of which 
tends or may tend to convey the belief to purchasers or prospective 
purchasers that said products are hand-made or hand-stitched. Said 
corporation also agrees to cease and desist from selling or offering 
for sale its products which are composed of or contain rayon without 
clear and unequivocal disclosure of the fact that said products are 
composed of or contain rayon, in the invoices and labeling and in 
all advertising matter, sales promotional descriptions, or representa- 
tions thereof, however disseminated or published. (Jan. 2, 1941.) 

3020. Dental Plate Cleansing Product—Nature of Product.—New Jersey 
Pulverizing Co., a New Jersey corporation, engaged in the preparation 
of a product whose main ingredient is sand and which is designed for 
use in dental laboratories, and the like, as a prophylactic or in the 
polishing of plates, and the shipment of same in interstate commerce, 
in competition with other corporations and with individuals, firms, 
and partnerships hkewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition in commerce as set forth therein. 

New Jersey Pulverizing Co., in connection with the advertisement, 
offering for sale, sale, or distribution of its products in commerce, as 
commerce is defined by the Federal Trade Commission Act, agreed 
it will cease and desist from the use of the word “Pummy” as a trade 
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name or designation for said product, and from the use of the word 
“Pummy” or “pumice” or of any phonetic or other simulation thereof, 
the effect of which tends or may tend to convey the impression or belief 
that said product is pumice, a volcanic ash or dust, as the term 
“pumice” is accepted and understood to mean. (Jan. 3, 1941.) 

3021. Hosiery or Lingerie Treatment—Qualities, Properties, and Re- 
sults.—Hogan G, Smith, an individual trading as “Chekit Company,” 
engaged in the business of packaging a powder product for use as a 
treatment for hosiery and other garments and in the sale thereof in 
interstate commerce, in competition with other individuals and with 
firms, partnerships and corporations likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Hogan G. Smith, in connection with the advertisement, offering 
for sale, sale or distribution of his product in commerce, as commerce 
is defined by the Federal Trade Commission Act, agreed he will cease 
and desist from stating or representing in any way that the use of said 
product as a treatment for silk or rayon hosiery or lingeries will (a) 
prevent runs, rips, snags or breaks in, or the shrinkage or fading of, 
such fabrics; (6) double or improve the wearing quality of hosiery 
or lingeries which has already been given a treatment of this character ; 
(c) reduce the user’s hosiery expense by one-half; (d) make such 
hosiery proof against rain spotting or do more than to increase the 
resistance thereof to spotting by rain. (Jan. 3, 1941.) 

3022. Cloth Fabrics—CompositionParagon Worsted Co., a Rhode 
Island corporation, engaged in the manufacture of cloth fabrics, some 
of which being composed of wool and some of wool and rayon, and 
in some instances, a small quantity of silk, in competition with other 
corporations and with individuals, firms and partnerships likewise 
engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Paragon Worsted Co., agreed it will cease and desist from offering 
for sale, selling or distributing in commerce, as commerce is defined 
by the Federal Trade Commission Act, any fabric or product com- 
posed in part of wool and in part of rayon, or any other fiber, without 
making full and nondeceptive disclosure of the fiber content thereof 
on the invoices and labeling and in all advertising matter, sales pro- 
motional descriptions or representations thereof, however disseminated 
cr published, such disclosure to be made by stating the true names 
of the fibers present, in the order of predominance by weight, and by 
stating the percentages of such fibers as are present therein; provided, 
however, that it shall not be necessary to state the percentage of rayon 
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or fiber other than wool, if the rayon or fiber other than wool be used 
exclusively for decorative purposes and is plainly visible as a decora- 
tion, and the same being not more than 5 per cent of the whole fabric 
or product by weight. 

It is further understood that no provision contained in this agree- 
ment, so far as the same refers to wool products, shall be construed 
as authorizing or permitting, after July 14, 1941, the labeling of any 
wool product in any manner other than in strict conformity with the 
provisions of the Wool Products Labeling Act of 1939. (Jan. 3, 1941.) 

3023. Automobile Batteries—Qualities, Properties, and Results.— 
Mitchell Battery Co., a Minnesota corporation, engaged in the busi- 
ness of manufacturing automobile batteries and in the sale of said 
products in interstate commerce, in competition with other corpora- 
tions and with individuals, firms and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

Mitchell Battery Co., in connection with the advertisement, offering 
for sale, sale, or distribution of its batteries in interstate commerce, 
as commerce is defined by the Federal Trade Commission Act, agreed 
it will cease and desist from the use of an amperage rating as de- 
scriptive of its batteries, or any thereof, when in fact, such 
rating indicates an electric current strength in excess of that which 
the said batteries or battery are or is capable of generating or pro- 
ducing. Said corporation also agrees to cease and desist from the 
use of an amperage rating or any statement concerning or method of 
representing the electric current productive capacity of its batteries, 
the effect of which tends or may tend to convey the belief that said 
batteries have such capacity in excess of what is actually the fact. 
(Jan. 6, 1941.) 

3024. Wheat Germ Oil—‘Facsimile,” Connections, or Sponsorship and 
Comparative Merits—Viobin Corporation, a corporation, engaged in 
the sale and distribution of a wheat germ oil designated “Rex Wheat 
Germ Oil” in interstate commerce, in competition with other corpo- 
rations and with individuals, firms and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Viobin Corporation, in connection with the sale and distribution 
of its product in commerce, as defined by said act, agreed to cease 
and desist from: 

(a) Representing, directly or inferentially, by the use of the word 
“facsimile” or word or words of similar meaning, or in any other 
manner, that any table, tabulation, statement or representation is a 
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true or identical copy of the purported original thereof unless such 
copy is, in fact a facsimile, or identical copy, of such original and 
without additions to or deletions from such original of any word, 
phrase, figure or punctuation sign or symbol. 

(6) The use or reference to any authority, governmental or other- 
wise, in a manner causing or having the capacity to cause the im- 
pression or belief that any statement, representation or claim made 
by said corporation is based upon or supported by such authority 
when such is not the fact. 

(¢c) Statements or representations to the effect that its product is 
superior to all similar products offered for sale and sold in competi- 
tion therewith. (Jan. 8, 1941.) 

3025. Automobile Batteries—Qualities, Properties, and Results——Phil 
Sieff, Maurice Sieff, Minnie Sieff and Ann Sieff, copartners, trading 
under the name and style of “S. & M. Tire and Auto Supply Com- 
pany,” engaged in the business of selling a line of automobile acces- 
sories and equipment, including batteries, in interstate commerce, 
in competition with other partnerships and with corporations, indi- 
viduals and firms likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition in commerce as set forth therein. 

Phil Sieff, Maurice Sieff, Minnie Sieff and Ann Sieff, in connec- 
tion with the advertisement, offering for sale, sale or distribution of 
batteries in commerce, as commerce is defined by the Federal Trade 
Commission Act, agreed they and each of*them will cease and desist 
from the use of an amperage rating as descriptive of said batteries, 
or any thereof, when in fact, such rating indicates an electric current 
strength in excess of that which the said batteries or battery are or 
is capable of generating or producing. Each of said individuals also 
agrees to cease and desist from the use of an amperage rating or of 
any statement concerning or method of representing the electric 
current productive capacity of batteries, the effect of which tends 
or may tend to convey the belief that said batteries have such capac- 
ity in excess of what is actually the fact. (Jan. 6, 1941.) 

3026. Men’s Furnishings—Composition—Rogers Peet Co., a corpora- 
tion, owns and. operates a number of men’s furnishing stores in New 
York City, where it sells at retail a line of products, and is also 
engaged in conducting a mail order business in interstate commerce, 
in competition with other corporations and with individuals, firms 
and partnerships, likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition in commerce as set forth therein. 


1672 FEDERAL TRADE COMMISSION DECISIONS 


Rogers Peet Co., in connection with the offering for sale, sale or 
distribution in commerce, as commerce is defined by the Federal 
Trade Commission Act, of products composed of rayon, either in 
whole or in part, agreed to cease and desist from failing to disclose 
the fact that said products are composed of rayon, either in whole 
or in part, as the case may be, such disclosure to be made clearly 
and unequivocally in invoices and labeling and in all advertising 
matter, sales promotional descriptions or representations thereof, 
however disseminated or published. Said corporation also agreed 
to cease and desist from the use of the term “Pure Silk” or “Silk- 
Faille” or the word “Silk” or of any other word or words of similar 
import, either alone or in connection or conjunction with any other 
word or words, as descriptive of products which are not silk exclu- 
sively or which contain any metallic weighting whatsoever. If the 
product is composed of weighted silk, either in whole or in part, 
and the word “Silk” or the terms “Pure Silk” or “Silk-Faille” be 
used in referring to the silk content of said product, then in that 
case, there shall be made to appear in immediate connection with 
said word or words full, conspicuous and nondeceptive disclosure of 
the presence of metallic weighting, together with the proportion 
or percentage thereof, in such silk or silk product, on labels, tags or 
brands attached to the merchandise, and in the invoices and in what- 
ever advertising matter, sales promotional descriptions or represen- 
tations which may be used in respect thereof, however disseminated 
or published. The following are illustrative examples of the disclo- 
sure provided for: 

Silk, weighted, 20 percent. 

Silk with 20 percent Metallic Weighting. 

Silk Weighted up to 20 percent. 

Silk Weighted not over 20 percent. (Jan. 13, 1941.) 

3027. Medicinal Preparation—Qualities, History, Source or Origin, and 
Prices.—Charles K. Wilson, an individual trading as Old Indian Medi- 
cine Co., and as Wa-Hoo Medicine Co., engaged in the sale and 
distribution of a medicinal preparation designated “Wa-Hoo Bitters,” 
im interstate commerce, in competition with other individuals and with 
firms, partnerships and corporations likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set: forth therein. 

Charles K. Wilson, in connection with the sale and distribution of 
his preparation “Wa-Hoo Bitters” in commerce as defined by the 
Federal Trade Commission Act, agreed he will cease and desist, 
directly or inferentially, from: 
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(a) Representing that the preparation “Wa-Hoo Bitters” is a 
tonic or an effective treatment or competent. remedy for maladies, 
diseases or ailments of the blood, nerves, stomach, liver or kidneys; 
or that it is efficacious in the treatment of or as a remedy for 
rheumatism, impure blood, gastritis, sour or bloated stomach, stomach 
trouble, liver or kidney complaint, indigestion, dyspepsia, catarrhal 
troubles, nervousness, salt rheum, scrofula, skin diseases, female weak- 
ness or any other affliction or condition whatsoever aside from con- 
stipation. 

(6) Representing by statements such as “Old Indian Remedy” or 
“Old Indian Root and Herb Tonic” or otherwise, that the formula for 
such preparation was originated or used by American Indians prior 
to the time of their introduction to or acquaintance with generally 
recognized medical science. 

(c) Representing as the customary or regular price or prices of 
his product, prices which are fictitious and in excess of prices at 
which such products are customarily sold or offered for sale in the 
usual course of business. (Jan. 2, 1941.) 

3028. Civil Service Correspondence Courses—Government Connection, 
Unique Nature, Advantages, Employment, Nature, Ete—Ray W. Davis, 
an individual trading as United Service Training Schools, engaged 
in the sale and distribution in interstate commerce, of a correspond- 
ence school course for home study intended to assist students thereof 
to pass civil service examinations, in competition with other indi- 
viduals and with corporations, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from: 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Ray W. Davis, in connection with the offering for sale, sale, and 
distribution of his correspondence course of instruction in commerce 
as defined by the Federal Trade Commission Act, agreed he will 
cease and desist from: 

1. The use of the initials “U.S.” or of any initials, words, emblems 
or depictions, or arrangement of words, initials, or depictions on 
his envelopes, letterheads, agreement forms or advertising media 
which causes or has the capacity to cause the impression or belief or 
the effect of which is to import or imply, that his correspondence 
school is a Governmental agency or has some official connection with 
the United States Civil Service Commission or other Governmental 
agency. 

2. Representing, directly or inferentially, that the subscribing to 
or the completion of his course of instruction is a prerequisite for 
success in passing civil service examinations; or that education or 
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knowledge, unless acquired by completing his course of instruction, 
will not qualify applicants for civil service examinations. 

3. Statements which import or imply that his correspondence course 
was prepared by persons who have information concerning forth- 
coming civil service examinations; or that students completing such 
course will thereby be qualified or prepared for examinations for 
any or all civil service positions designated in his advertising. 

4. Representing by direct statement or by reasonable inference 
either in his advertising media or by statements by his canvassing 
salesmen or agents, or otherwise: 

(a) That his correspondence school is under governmental super- 
vision, has any official connection with the United States Civil Service 
Commission or other governmental agency; or that his salesmen or 
agents represent the United States Civil Service Commission or other- 
wise are in the employ of or officially connected with the United States 
Government. 

(6) That his school or his salesmen or agents received advance 
notice of tests or examinations to be conducted by the United States 
Civil Service Commission, or receive information pertaining to tests 
or examinations, prior to the time such information is disseminated 
by the said Commission to the general public. 

(c) That student or graduates of his course of instruction are as- 
sured of civil service appointments or of receiving employment by 
the Government; or that any governmental position, specifically 
designated or otherwise, will be available or reserved for persons 
subscribing to such instruction course. 

5. Making any other misleading or deceptive statements or repre- 
sentations, by way of advertising, oral presentation, or otherwise, 
concerning the character, nature, quality, value or.scope of the course 
of instruction or educational service sold or offered for sale by him, 
or in’any other material respect, with the tendency or capacity to 
mislead or deceive students, prospective students, or the public. (Jan. 
14, 1941.) 

3029. Electrical Therapeutic Devices—Properties, Results, Safety, Com- 
parative Merits, History, Ete—Lillian B. Ferentz, an individual trading 
as Wayne Short-Wave Co., engaged in the sale and distribution of 
electrical devices, designated “Approved Model Short Wave Ma- 
chines,” for use in the treatment of various maladies or ailments, 
in competition with other individuals and with corporations, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 
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Lillian B. Ferentz, agreed that she will cease and desist from dis- 
seminating or causing to be disseminated any advertisements by 
means of the United States mails, by radio broadcast or otherwise in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, by any means, for the purpose of inducing or which is likely to 
induce the purchase in commerce as defined by said Act, of an electrical 
device designated “Approved Model Short Wave Machine” or any 
similar device or devices, whether sold under the same name or any 
other name or names, which advertisements represent, directly or 
through implication: 

(a) That such device constitutes a cure or remedy or a competent 
or effective treatment for sciatica, neuritis, lumbago, arthritis, 
rheumatism, or sinus. 

(6) That such machine or device can be used for any purpose unless 
in direct connection with each and every such representation it be 
clearly and definitely indicated that such device cannot be used safely 
except under the constant supervision of a competent physician; that 
its use is attended with particular danger in cases of acute inflam- 
matory processes such, as nondraining cellulitis, acute arthritis and 
acute pelvic infection, in cases where the area treated has lost the 
sensation of heat, in cases involving the abdomen, pelvis or lower 
back during the period of pregnancy or menstruation, or in cases 
where the areas treated contain malignant growth; or that its use may 
result in deep skin burns, overheating of the tissues, injuries to the 
healing bone tissues, dissemination of acute infection into the system 
or other serious injury to the health of the person using the same. 

(ec) That such machine produces a “Friendly Fever” or that a fever 
can be created by the use of an electrical short-wave machine. 

(d@) That said machine is identical with short-wave machines used 
by medical practitioners and hospitals generally, or that it is equal or 
comparable to such machines in power, wattage output or otherwise. 

(e) That the Wayne-Short-Wave Co. has been engaged in business 
for a long period of time or has, by reason of mature experience, or 
otherwise, contributed toward the development or perfection of 
diathermy machines. (Jan. 17, 1941.) 

3030. Medicinal Preparation—Qualities—Edwin L. Leisenring and 
Gordon Leisenring, copartners, trading as U. S. Drug and Sales 
Co., engaged in the sale and distribution of a medicinal prepara- 
tion, designated “Hex Tabs,” in interstate commerce, in competition 
with other partnerships and with corporations, firms and individuals 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as 
set forth therein. 
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Edwin L. Leisenring and Gordon Leisenring, and each of them, in 
connection with the sale and distribution in commerce, as defined by 
said Act, agreed that their product designated “Hex Tabs” or any 
similar product, whether sold under the same name or any other 
name or names, that they will cease and desist, directly or inferen- 
tially, from representing that such product is indicated as a treat- 
ment for prostate, kidney, bladder or gland sufferers, or that it 
constitutes a competent remedy or an effective treatment for maladies, 
diseases or ailments of the kidney, bladder, prostate or other glands. 
(Jan. 17, 1941.) 

3031. Cosmetics—Qualities, Properties, or Results—Agnes MacGregor, 
Inc., engaged in the sale and distribution of an extensive line of 
cosmetics in interstate commerce, in competition with other corpora- 
tions and with individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Agnes MacGregor, Inc., in connection with the offering for sale, 
sale, or distribution of its products in commerce, as commerce is de- 
fined by the Federal Trade Commission Act, agreed it will cease and 
desist from the use on labels affixed to its products or in advertising 
relating to said products or from furnishing others for their use of 
any advertisements or advertising or printed matter containing a 
word, statement or representation which either directly asserts or 
imports or implies or the effect of which tends or may tend to convey 
the belief that the use of any of said products or of any combina- 
tions thereof will effectively cleanse enlarged pores, eliminate black- 
heads, be a proper treatment for all types of acne, correct drooping 
contours, brace sagging muscles, penetrate into the second layer of 
skin tissue, remove or aid in the removal of crows feet, wrinkles, or 
fine lines, strengthen oil glands and prevent excess overflow, nourish the 
skin or aid in the nourishment thereof, grow eyelashes, promote even- 
ness of suntan, reduce or have any appreciable effect on body weight, 
promote growth of new hair, correct dandruff, revitalize or add new 
life to the skin, or recondition the hair and scalp. (Jan. 24, 1941.) 

3032. Rugs—Nature, Source or Origin, Ete—R. H. Macy & Co., Inc., 
a New York corporation, engaged in the business of operating a retail 
department store in New York City from which it sells and has sold 
and distributed merchandise, including rugs, in interstate commerce, 
in competition with other corporations and with individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition in commerce as set forth therein. 
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R. H. Macy & Co., Inc., in connection with the advertisement, offer- 
ing for sale, sale or distribution of its products in commerce, as com- 
merce is defined by the Federal Trade Commission Act, aac it 
will cease and desist from: ; 

1. The use of the words “Oriental,” “Chinese,” “Persian,” “Num- 
dah” or other distinctive Oriental name as descriptive of rugs which 
are not in fact made in the particular country or locality designated. 

2. The use of the words “Oriental Reproductions,” “Oriental Copies,” 
“Chinese Reproductions,” “Persian Reproductions,” “Numdah Repro- 
ductions,” or the use of the word “reproduction,” “copy” or other 
word of similar meaning or implication as descriptive of rugs which 
are not in fact reproductions or copies of the types named, to wit: 
True counterparts or reconstructions thereof in all particulars. 

3. The use of the words “Oriental,” “Chinese,” “Persian,” “Num- 
dah,” or other distinctively Oriental appellation in connection with 
any rug or carpet which does not contain all the essential qualities 
and properties of such types or rugs; unless, when properly used to 
describe the design or pattern only thereof, the word “Oriental” or 
“Chinese” or “Persian” or “Numdah” shall be immediately accom- 
panied by a word such as “design” or “pattern” printed in equally 
conspicuous type so as to indicate clearly that only the form deline- 
ated on the surface of the rug or carpet is a likeness of the type 
named; for example “Oriental Design,” “Chinese Pattern.” (Jan. 
27, 1941.) 

3033. Leathers—Nature or Composition of Product.—John R. Evans & 
Co., engaged in the importation of leathers sueded or napped in 
France, and in the sale thereof in interstate commerce, in competi- 
tion with other corporations and with individuals, firms, and partner- 
ships likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

John R. Evans & Co., in connection with the sale or distribution 
of leathers in commerce as defined by the Federal Trade Commis- 
sion Act, agreed it will cease and desist. from the use in its invoices 
or other printed matter or in any way of the word “Antelope” or 
the abbreviation thereof “Ant.” in connection or conjunction with 
the words “Black French Suede” or “Black French Fin. Suede” as 
descriptive of such of said leathers as are not made from the skin 
or hide of an antelope; and from the use of the word “Antelope” 
any abbreviation or simulation thereof in any way to designate such 
leathers sold by it or which it places or causes to be placed in the 
hands of others for use and sale, the effect of which tends or may 
tend to convey the belief to purchasers that said leathers are made 
from the skin or hide of an antelope. (Jan. 30, 1941.) 
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3034. Poultry and Livestock Feed—Qualities or Properties.—James A. 
Zehr and Jacob H. Zehr, copartners, trading as Zehr & Co., engaged 
m the manufacture of a poultry and livestock feed, and in the sale 
and distribution thereof under the trade designation “Zerco-Dri-Cod” 
in interstate commerce, in competition with other partnerships and 
with individuals, firms, and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

James A. Zehr and Jacob H. Zehr, in connection with the advertise- 
ment, offering for sale, sale, or distribution of their product “Zerco- 
Dri-Cod” in commerce, as commerce is defined by the Federal Trade 
Commission Act, agreed, and each of them agreed, to cease and 
desist from the use of the word “balanced” either alone or in con- 
nection with the word “completely” as descriptive of said product; 
and from the use of the statement “The completely balanced cod liver 
oil powder” or of any other statement of similar meaning or implica- 
tion so as to import or imply that the said product is lacking in no 
essential nutritional factor. The said copartners also agreed to cease 
and desist from stating or representing that said product, when 
admixed to other feeds, assures a balanced ration at all times, when 
in fact such is not the case. (Feb. 3, 1941.) 

3035. Hair or Scalp Preparations—Qualities or Properties—John A. 
Martin, an individual, engaged in the manufacture of hair or scalp 
lotions or preparations, and in the sale and distribution thereof in 
interstate commerce, in competition with other individuals and with 
corporations, firms and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

John A. Martin, in connection with the offering for sale, sale and 
distribution of his hair or scalp preparations in commerce, as defined 
by said Act, agreed to cease and desist from the use in his advertise- 
ments or advertising media of whatever kind or character, or in any 
manner, of the words “nu Gro” or “Nu Hair” or any other word or 
words consisting of a combination of letters, the resultant normal 
pronunciation of which simulates the words “New Grow” or “New 
Hair,” as a trade designation for or as descriptive of said products, 
or any thereof; or of any word or words which tend or may tend 
to convey the belief to purchasers that said products, or any thereof, 
when locally applied to the hair or scalp, will cause the growth of 
new hair or promote the growth of hair. (Feb. 4, 1941.) 

3036. Peat Moss—Direct Dealing.—Login Corporation, a corporation, 
whose president and principal owner is Louis P. Gainsborough, nee 
Louis P. Ginsburg, under the ownership and control of said individual, 
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engaged in packing and exporting fruit from San Francisco, Calif., 
to Europe where it controls through ownership two subsidiary com- 
panies operating under the name L. P. Ginsburg & Co., one in London, 
England, the other in Rotterdam, Holland, and also engaged under the 
trade name “Svenska Peat Aktiebolaget” in interstate commerce, in 
competition with other corporations and with individuals, firms and 
‘partnerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Login Corporation and Louis P. Gainsborough, individually and as 
an officer of Login Corporation, in connection with the advertisement, 
offering for sale, sale or distribution of their product in commerce, as 
commerce is defined by the Federal Trade Commission Act, they, the 
said Login Corporation and the said Louis P. Gainsborough, agreed 
to cease and desist from the use of the trade name “Svenska Peat 
Aktiebolaget” either alone or in connection or conjunction with the 
word “Stockholm” or the words “San Francisco Office” or with the 
statement “Arrangements have been perfected for exporting the finest 
of our Swedish Peat Moss to America for distribution direct-to-users 
at considerable savings” or of any other statement of similar tenor or 
implication, the effect of which tends or may tend to convey the belief 
to purchasers that they are dealing with a Swedish corporation or with 
such a concern which has a branch office in San Francisco, Calif., 
and/or which is engaged in selling said product direct from Sweden 
to consumers. (Feb. 7, 1941.) 

3037. Burial Vault Materials—Qualities, Properties, or Results, and Com- 
parative Merits.—American Concrete Receptacle Co., trading as Amer- 
ican Vault Co., a corporation engaged in the business of selling molds 
or forms, equipment and materials including cover handles, rein- 
forcing materials, asphalt, sealing compounds, oils and paints, for use 
in the manufacture of burial vaults composed principally of asphalt 
and concrete, in interstate commerce, in competition with other corpo- 
rations and with individuals, firms and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

American Concrete Receptacle Co. in connection with the sale and 
distribution of its products in commerce as defined by said Act, agreed 
to cease and desist from: 

(a) Statements or representations which directly assert or import or 
imply that burial vaults manufactured in molds or forms and/or con- 
taining materials sold by said corporation will afford or assure ever- 
lasting, eternal, enduring or permanent protection to the casket or 
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bodies encased therein, or that such vaults are and will remain perma- 
nently waterproof. 

() Representing, directly or inferentially, that said vaults are more 
efficacious in preventing or retarding the formation of “sweat” or mois- 
ture on the inner surface thereof than are any vaults sold in competition 
therewith. (Feb. 12, 1941.) 

3038. Steel File Cases—Comparative Costs and Merits.—The Steel Stor- 
age File Co., a corporation, engaged in the sale and distribution of steel 
file cases, designated “Safe-T-Stack Steel Storage Files,” in interstate 
commerce, in competition with other corporations and with individ- 
uals, firms and partnerships likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

The Steel Storage File Co., in connection with the sale and distribu- 
tion of its products in commerce as defined by said act, agreed to cease 
and desist from: 

(a) Representing that the cost of its “Safe-T-Stack” file cases is 
lower or less than the cost of cardboard file cases of comparable size 
together with shelving used therewith; or, directly or inferentially, 
that the relation of the purchase price or consumer cost of its products 
to that of competitive products is other than is represented by a true 
comparison of such respective prices or costs. 

(6) Representing that the use of its file cases in lieu of file cases 
sold in competition therewith will result in records or files occupying 
one fifth the space formerly occupied ; or that the use of its said file 

cases will effectuate any saving in space or storage capacity greater 
than that which actually would be accomplished by the use thereof. 

(c) Using any depiction or pictorial representation purporting to 
illustrate or show a comparison of its filing cases with similar products 
sold in competition therewith, by pictorially or otherwise representing 
such competitive products in disorder or disarray, so as to import or 
imply that such competitive products would necessarily occupy the 
space as pictorially represented. (Feb. 12, 1941.) 

3039. Radios, Etc.—Prices and Reduced Prices—Emerson Radio & 
Phonograph Corp., engaged in the business of manufacturing radios 
and radio-phonograph combination sets and in the sale thereof in 
interstate commerce, in competition with other corporations and with 
individuals, firms and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Emerson Radio & Phonograph Corp., in connection with the adver- 
tisement, offering for sale, sale or distribution of its products in 
commerce, as commerce is defined by the Federal Trade Commission 
Act, agreed to cease and desist from— 
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1. Stating or representing that, said products have a “List Price” 
of a designated amount, when in fact such designated amount is 
fictitious or in excess of the established price for which said products 
have been and/or are customarily sold in the usual course of retail 
trade. 

2. The use of the word and figures “Now $9.95” or of any similar 
phrase or statement of equivalent meaning to designate or represent 
products regularly and usually offered for sale and sold at that 
price, so as to import or imply or the effect of which tends or may 
tend to convey the belief to purchasers that the price of the products 
referred to has been recently reduced. 

3. The use of the word and figures “Save $10.00” or of any other 
phrase of similar implication in referring to products having a 
specified alleged “List Price” or which are offered for sale or sold at 
a designated amount so as to import or imply that the said products 
are customarily sold in the usual course of retail trade for the said 
list price or that the price for which said products are offered for 
sale or are sold is $10 less than the price for which said products 
are customarily sold in the usual course of retail trade. (Feb. 17, 
1941.) 

3040. Manuals or Pamphlets—Unique Nature, Government Approval, 
Ete.—Milton Gladstone, an individual, trading as Arco Publishing 
Co., engaged in the publication of mimeographed or printed manuals 
or pamphlets containing questions and answers and other material 
designed to prepare persons for Civil Service examinations, and in 
the sale and distribution thereof in interstate commerce, in competi- 
tion with other individuals and with corporations, firms and part- 
nerships likewise engaged, entered into the following agreements 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Milton Gladstone, in connection with the sale and distribution of 
his mimeographed or printed manuals, pamphlets or other publica- 
tions in commerce, as commerce is defined by the Federal Trade Com- 
mission Act, agreed to cease and desist from: 

(a) Representing, directly or inferentially, that such publications 
contain questions and answers, new type or otherwise, which will 
be used in forthcoming Civil Service examinations, or that he has 
access to questions contemplated by the United States Civil Service 
Commission for any future examination, or has any means of know- 
ing the type of questions or answers that will be given or required. 

(6) Statements or representations which cause or have the capac- 
ity to cause the impression or belief that his publications, or the 
issuance thereof, have been authorized, authenticated, sanctioned or 
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approved by any agency, governmental or otherwise, when, in fact, 
said publications have not received the sanction or approval of such 
agency. (Keb. 17, 1941.) 

3041. Electrical Refrigerators—Governmental Awards,—Edison Gen- 
eral Electric Appliance Co., Inc., a corporation, engaged in the sale and. 
distribution of electrical appliances or equipment including elec- 
trical refrigerators designated “Hotpoint Electric Refrigerators” in 
interstate commerce, in competition with other corporations and with 
individuals, firms and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Edison General Electric Appliance Co., Inc., in connection with 
the sale and distribution of its commodities in commerce as defined 
by said Act, agreed to cease and desist from the use of any statement 
or representation, the effect of which tends or may tend to convey or 
cause the belief that it has a contract with the United States Govern- 
ment or any agency thereof to furnish electric refrigerators in num- 
ber, quantity or percentage other than is a fact. It is further 
understood that no provision contained in this agreement shall be con- 
strued as authorizing the advertising of United States Governmental 
awards when such advertising is prohibited by agreement with the 
United States Government or is in violation of law. (Feb. 18, 1941.) 

3042. Hair Milk—Qualities, Properties, or Results—Frank X. Hess, an 
individual, trading as Hess Hair Milk Laboratories, engaged in the 
sale and distribution of drug preparations, including a product de- 
signated “Hess Hair Milk” in interstate commerce, in competition 
with other individuals, and with partnerships, firms and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Frank X. Hess, in connection with the sale and distribution in com- 
merce, as defined by said Act, of his product designated “Hess Hair 
Milk” or any similar product, whether sold under the same name 
or any other name or names, agreed to cease and desist from repre- 
senting, directly or inferentially, through the use of testimonials or 
in any manner whatsoever, that it is a “natural treatment” or natural 
product; that it will prevent falling hair; that it is a hair tonic or 
scalp conditioner or has any remedial or tonic effects on the scalp or 
hair; that its use will restore the original, natural or youthful color 
to gray or faded hair; that it will cause hair to have a youthful 
appearance; or that it will prevent the appearance of age. (Feb. 
19, 1941.) 

3043. Blankets—Prices and Composition—Hamilton Ross Factories,. 
Inc., a corporation, engaged in the sale and distribution of various 
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products including blankets in interstate commerce, in competition 
with other corporations and with individuals, firms and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as 
set forth therein. 

Hamilton Ross Factories, Inc., in connection with the sale and 
distribution of its blankets or other merchandise in commerce as 
defined by said Act, agreed to cease and desist from: 

(a) Quoting or representing, directly or inferentially, as the custom- 
ary or regular price or value thereof, prices or values which are in 
fact fictitious and in excess of the prices at which such merchandise 
customarily is offered for sale and sold in the usual course of 
business. 

(6) The use of the words “Silky Rayon” or either of such words or 
of any other word or words of similar import or meaning to designate 
or describe its blanket binding or other fabrics or merchandise made 
of cotton. 

(c) The use of the words “Wooly” or wool or other word or words 
of similar import or meaning to designate or describe its blankets or 
other products when such blankets or products are composed of or 
contain fibers other than wool, and from the use of the words 
“Wooly” or wool or other word or words of similar import or mean- 
ing in any manner so as to mislead, confuse or deceive the purchaser 
into the erroneous belief that such blankets or products are composed 
of wool. ; 

It is further understood that no provisions contained in this agree- 
ment, so far as the same refers to wool products, shall be construed 
as authorizing or permitting, after July 14, 1941, the labeling of any 
wool product in any manner other than in strict conformity with the 
provisions of the Wool Products Labeling Act of 1939. (Feb. 19, 
1941.) 

3044. Burial Vaults—Composition and Qualities, Properties, or Results.— 
Asphalt Grave Vault Co., a corporation, engaged in the manufac- 
ture of burial vaults and in the sale and distribution thereof in inter- 
state commerce, in competition with other corporations and with in- 
dividuals, firms and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Asphalt Grave Vault Co., in connection with the sale and distribu- 
tion of its products in commerce as defined by said Act, agreed to 
cease and desist from: 

(a) The use of the words “Asphalt Grave Vault” or other word or 
words of similar import or meaning to designate or describe its vaults 
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when such vaults are composed in whole or in part of or contain in- 
gredients other than asphalt; and from the use of the word “Asphalt” 
or other word or words of similar import or meaning, either alone 
or in conjunction with some other word or words, in any manner, 
so as to mislead, confuse or deceive the purchaser into the erroneous 
belief that such vaults are composed of asphalt. 

(6) The use of the words “Asphalt Concrete Grave Vault” or other 
word or words of similar import or meaning to designate or describe 
its vaults when in fact the binding agent for the aggregates in such 
vaults consists of Portland cement or when such binding agent does 
not consist of asphalt; and from the use of the word “Asphalt” or 
other word or words of similar import or meaning, either alone or in 
conjunction with some other word or words, in any manner, so as to 
mislead, confuse or deceive the purchaser into the erroneous belief 
that the binding agent of such vaults consists of asphalt or that 
such vaults are made of a mastic composed of asphalt and aggregates. 

(c) The use of any statement or representation, the effect of which 
tends or may tend to convey the belief or impression that said vaults 
or any of them are indestructible or will afford permanent, everlast- 
ing or eternal protection to bodies or caskets contained or encased 
therein. 

(d) Stating or representing that, at the time of interment, its 
vaults or any thereof are waterproof, or airtight, or that they will 
continue to be or remain impervious to water, moisture or dampness, 
unless such vaults are in fact waterproof, airtight, impervious to 
water, moisture or dampness. (Feb. 20, 1941.) 

3045. Mattresses—Prices—Isadore Galitzky, an individual, trading 
as Restmore Mattress Co., engaged in the manufacture of mattresses 
and in the sale thereof in interstate commerce, in competition with 
other individuals and with firms, partnerships and corporations like- 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Isadore Galitzky, in connection with the offering for sale, sale or 
distribution of his products in commerce, as commerce is defined by 
the Federal Trade Commission Act, agreed to cease and desist forth- 
with from the use of labels or advertising matter of whatever kind 
or description or through supplying the same to others for their use 
on or in connection with said products of any false, fictitious or 
misleading price representation which purports to be the retail sales 
price of said product but which, in fact, is in excess of the price for 
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which said products are customarily sold in the usual course of 
retail trade. (Feb. 20, 1941.) 

3046. Mineral Water—Qualities or Properties—Burke Edwards, an 
individual, engaged in the sale and distribution of bottled water 
designated “Berkeley Springs Mineral Water” in interstate com- 
merce, in competition with other individuals and with firms, partner- 
ships and corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Burke Edwards, in connection with the sale and distribution in 
commerce as defined by said Act of his “Berkeley Springs Mineral 
Water,” or any similar product whether sold under the same name 
or any other name or names, agreed to cease and desist, directly or 
inferentially, from representing that such product or products is 
beneficial in the treatment of or is indicated as a treatment for 
arthritis, diabetes, skin diseases or rheumatism or constitutes a com- 
petent remedy or an effective treatment for any of such maladies, 
diseases or ailments. (Feb. 10, 1941.) 

3047. Fabrics—Composition and Registration —Duplan Silk Corp., a 
corporation, engaged in the operation of silk-throwing mills and also 
in the manufacture of fabrics composed of rayon and of rayon and silk, 
in interstate commerce, in competition with other corporations and 
with individuals, firms and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Duplan Silk Corp. in connection with the sale and distribution of 
its products in commerce, as defined by said Act, agreed to cease and 
desist from the use of the name or designation “Toujours,” “Toot 
Sweet,” or “Evergrand,” or any other name or designation, fanciful 
or otherwise, in referring to said fabric without disclosure of the fact 
that said fabric is made of or contains rayon as the case may be, 
made clearly and unequivocally in the invoices and labeling and in 
all advertising matter, sales promotional descriptions or representa- 
. tions thereof, however disseminated or published. The said corpora- 
tion also agrees to cease and desist from the use of the term “Reg. 
U.S. Pat. Off.” or of any other term of similar meaning or implica- 
tion, in connection with a purported trade name or mark, when in 
fact, such trade name or mark has not been registered as such in the 
United States Patent Office. (Feb. 12, 1941.) 

3048. Feminine Hygiene Preparations—Qualities, Properties, or Re- 
sults——Smith Laboratory, Inc., a corporation, engaged in the sale and 
distribution in interstate commerce of pharmaceutical products for 
feminine hygiene, designated “Colagyn Hygienic Vaginal Jelly” and 
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“OQ, M. 41 Hygienic Vaginal Jelly,” in competition with other cor- 
porations and with individuals, firms and partnerships likewise 
engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Smith Laboratory, Inc., in connection with the sale in commerce as 
defined by the Federal Trade Commission Act, or the dissemination 
of advertising, by the means and in the manner above set out, of its 
products, designated “Colagyn Hygienic Vaginal Jelly” and/or 
“O. M. 41 Hygienic Vaginal Jelly,” or any other preparation of 
substantially the same composition or possessing substantially the 
same properties, whether sold under those names or any other name 
or names, agreed to forthwith cease and desist from representing, 
directly or by implication, that said product or products are depend- 
able, reliable, positive or unfailing contraceptives; will kill or destroy 
all vaginal germ life or bacteria; constitute adequate protection 
against all forms of germ life; are adhesive or constitute a perfect or 
adequate barrier or diaphragm; or constitute an effective treatment 
or a competent remedy for leucorrhea or inflammation or infections 
of the cervix or vagina. (Mar. 6, 1941.) 

3049. Men’s Neckwear—Composition—Wembley, Inc., a corporation, 
engaged in the manufacture of men’s neckwear and in the sale thereof 
in interstate commerce, in competition with other corporations and 
with individuals, firms and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Wembley, Inc., in connection with the advertisement, offering for 
sale, sale or distribution of its products in commerce, as commerce 
is defined by the Federal Trade Commission Act, agreed to cease 
and desist from— 

(a) The use of the words “Silk and Bemberg” as. descriptive of 
those of its products which are not composed of silk, the product of 
the cocoon of the silk worm, and of Bemberg Rayon, that is to say, 
rayon made by the cuprammonium process. 

(6) The use of the word “Silk” as descriptive of a fiber content 
of a product and the use of the word “Bemberg” to designate other 
fibers of which the product is composed in part, when in fact said 
fiber contents of the product are not, respectively, made wholly from 
unweighted silk, the product of the cocoon of the silk worm, and from 
rayon made by the cuprammonium process. If the product is com- 
posed in substantial part of silk which has been weighted, and the 
word “silk” is used as descriptive of the silk which has been weighted, 
then in that case, the word “Silk” shall be immediately accompanied 
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by the word “weighted”, printed in equally conspicuous type, 
together with a clear indication of the maximum percentage of 
weighting in such weighted silk. If the product also contains rayon, 
this fact likewise shall be clearly and unequivocally disclosed in the 
invoices and labeling and in all advertising and printed matter, such 
disclosure of the fiber contents of the product to be made by properly 
naming each constituent thereof in the order of its predominance by 
weight, beginning with the largest single constituent. (Feb. 25, 
1941.) 

3050. Optical Merchandise—Business Connections and Source or Origin.— 
Hershel H. Shugart, an individual, trading under the name “Nation 
“Wide Optical Company”, conducts a mail-order optical business, sell- | 
ing eyeglasses, mountings and lenses to customers in interstate com- 
merce, in competition with other individuals and with firms, part- ~ 
nerships and corporations likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

Hershel H. Shugart, in connection with the offering for sale, sale 
or distribution of his optical merchandise in commerce, as commerce 
is defined by the Federal Trade Commission Act, agreed to cease and 
desist forthwith from the use in his advertising of whatever kind 
or description, or in any way, of the phrase “Distributors for Peters- 
burg Lens Co.” either alone or in connection with “Petersburg, Va.” 
or with any other words, as descriptive of the nature of his business; 
and from the use of the quoted words in any way, the effect of which 
tends or may tend to convey the belief to customers that the said 
individual is associated as a distributor with any concern located in 
Petersburg, Va., or that the optical goods offered for sale and sold by 
him are manufactured at or by a concern located in Petersburg, Va. 
(Mar. 11, 1941.) 

3051. Furniture—CompositionImperial Furniture Co., a corpora- 
tion, engaged in the sale and distribution of furniture in interstate 
commerce, in competition with other corporations and with individu- 
als, firms and partnerships likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

Imperial Furniture Co., in connection with the offering for sale, 
sale and distribution of its products in commerce, as defined by the 
Federal Trade Commission Act, agreed to cease and desist from the 
use in its advertisements, labels, brands, invoices or other advertising 
media of the words “All Mahogany” as descriptive of any prod- 
uct not composed of “All Mahogany”. If the exterior surfaces of 
said product are composed of “All Mahogany” or mahogany veneer 
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and the words “All Mahogany” are used to describe such exterior 
surfaces, then the words “All Mahogany” shall be immediately ac- 
companied by some other word or words, printed in equally conspicu- 
ous type, so as to indicate clearly that the product is not composed 
wholly of mahogany or “All Mahogany” and that the words “All 
Mahogany” refer only to the exterior surfaces of said product. 
(Mar. 13, 1941.) 

3052. Disinfectant—Qualities, Properties, or Results——Pioneer Manu- 
facturing Co., a corporation, engaged in the sale and distribution of 
a product designated “KO” (Kills Odor) in interstate commerce, 
in competition with other corporations and with individuals, firms 
~ and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
' tition in commerce as set forth therein. 

Pioneer Manufacturing Co., in connection with the offering for 
sale, sale or distribution of its product “KO” in commerce, as com- 
merce is defined by the Federal Trade Commission Act, agreed to 
cease and desist forthwith from stating or representing that said 
product meets all the requirements for a perfect or ideal disinfectant 
as outlined by Milton J. Rosenau, referred to in Paragraph One of 
the stipulation, or that it will kill all forms of germs in thirty min- 
utes or that it is effective for killing germs suspended in the air. 
(Mar. 18, 1941.) 

3053. Linens, Laces, and Handkerchiefs—Quality, Source or Origin, and 
Manufacturers.—George Boutross, an individual, trading as Boutross 
Brothers, engaged in the importation of linens, laces and handker- 
chiefs and in the sale thereof, as well as other products which are 
of domestic origin, in interstate commerce, in competition with other 
individuals, and with firms, partnerships and corporations likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

True Tuscany Lace, as known to the trade and public, is a hand- 
made fillet lace of grape design produced from linen thread in the 
Tuscany district or province of Italy. 

George Boutross, in connection with the sale or distribution of 
merchandise in commerce, as commerce is defined by the Federal 
Trade Commission Act, agreed to cease and desist from— 

1. The use of the word “Tuscanny” or the letters “Tusc.” or of 
any other simulation of the word “Tuscany” as descriptive of articles 
sold by him which are not in fact actually made in the Italian dis- 
trict or province of Tuscany of linen thread, and from the use of 
the quoted word or letters in any way the effect of which tends or 
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may tend to confuse or mislead purchasers with respect to the true 
type, quality or origin of an article of merchandise offered for sale 
or sold by him. 

2. The use of the word “Manufacturers” or of any other word of 
similar implication on his stationery or printed matter or in any 
other way so as to import or imply that he makes or manufactures 
the articles which he sells, or that he actually owns and operates or 
directly and absolutely controls the plant or factory in which said 
articles are produced. (Mar. 20, 1941.) 

3054. Mattresses—Prices—Handcraft Bedding Corp., a corporation, 
engaged in the manufacture of mattresses and allied products, in the 
sale thereof in interstate commerce, in competition with other cor- 
porations and with individuals, firms and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Handcraft Bedding Corp., in connection with the offering for sale, 
sale or distribution of its products in commerce, as commerce is 
defined by the Federal Trade Commission Act, agreed to cease and 
desist from the use of labels, or from supplying to others for their 
use on or in connection with said products, labels, which bear any 
false, fictitious or misleading price representation purporting to be 
the retail sales price of each such product but which, in fact, is in 
excess of the price for which each said product is customarily sold 
in the usual course of retail trade. (Mar. 24, 1941.) 

3055. Ozone Generating Machines—Qualities, Properties, or Results.— 
Chris F. DeJonge, an individual trading as American Ozone Co. en- 
gaged in the business of assembling parts obtained by him from the 
manufacturers thereof into completed so-called Ozone generating 
machines of three different models, two of which are designed for use 
in hatchery or poultry houses, the third and smaller model being for 
home or office use, and in the sale thereof in interstate commerce, 
in competition with other individuals, and with firms, partnerships 
and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition in commerce as set forth therein. 

Chris F. DeJonge, in connection with the advertisement, offering 
for sale, sale or distribution of his machines in commerce, as com- 
merce is defined by the Federal Trade Commission Act, agreed to 
cease and desist from the use of any statement or representation, the 
effect of which tends or may tend to convey the belief to purchasers 
or prospective purchasers that the use of any one of said machines 
in poultry houses would contribute to the development and health 
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of the birds therein or that said machine would generate sufficient 
ozone to have any germicidal effect. (Mar. 25, 1941.) 

3056. Wood Finish and Preservative—Qualities, Properties, or Results.— 
L. Sonneborn Sons, Inc., a corporation, engaged in the manufacturing 
of various preparations, including one designated “Lignophol” to be 
used as a finish and preservative for wood, and in the sale and dis- 
tribution of its preparations in interstate commerce, in competition 
with other corporations and with individuals, firms and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

L. Sonneborn Sons, Inc., in connection with the offering for sale, 
sale or distribution of its “Lignophol” preparation in commerce, as 
commerce is defined by the Federal Trade Commission Act, agreed 
to cease and desist from the use in its advertisements and advertising 
matter of whatever kind or description or in any other way of state- 
ments or representations, pictorial or otherwise, so as to import or 
imply that said preparations, when applied to the top surface of 
wood flooring, will penetrate practically therethrough, or the effect 
of which statements or representations tends or may tend to convey 
the impression or belief to purchasers or prospective purchasers that 
the penetrative quality of said product, when applied to a wood 
surface, is in excess of what is actually the fact. (Mar. 25, 1941.) 

3057. Emollient Cream—Qualities, Properties, or Results—Ray G. Ma- 
loney, an individual trading as Fairystone Manufacturing Co., and 
Willard J. Dungan and Arthur E. Maloney, co-partners trading as 
Fairystone Distributing Co., engaged in the sale and distribution of 
an emollient cream designated “Fairystone”, in competition with 
other individuals and partnerships and with firms and corporations. 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Ray G. Maloney, Willard J. Dungan and Arthur E. Maloney, in 
connection with their sale in commerce, as commerce is defined by 
the Federal Trade Commission Act, or the dissemination of advertis- 
ing, by the means and in the manner used by them, of the preparation 
designated “Fairystone”, or any other preparation of substantially 
the same composition or, possessing substantially the same properties, 
whether sold under such name or any other name or names, agreed 
they will forthwith cease and desist from: 

(a) Representing that such preparation is an “absolute sunburn 
protection”, or, unqualifiedly, that it affords protection from sunburn.. 


STIPULATIONS 1691 


(6) Stating, directly or inferentially, that it filters out the burning 
or ultra-violet rays of the sun and permits other rays of the sun to 
gain access to the skin. ' 

(c) Representing, unqualifiedly, that it will effectively cover or 
conceal scars, birthmarks or other skin blemishes. 

(d) Representing that by its application users will look years 
younger or gain the appearance of youth. 

(e) Statements which cause or have the capacity to cause the im- 
pression or belief that such preparation is an effective treatment or a 
competent remedy for pimpled or blotched skin. (Mar. 27, 1941.) 

3058. Pianos—Sacrifice Prices.—C. J. Richardson, an individual trad- 
ing as Baldwin Music Co., engaged in the sale and distribution of 
pianos in interstate commerce, in competition with other individuals, 
and with corporations, firms and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

C. J. Richardson, in connection with the sale or offering for sale 
of pianos in commerce, as commerce is defined by the Federal Trade 
Commission Act, agreed to cease and desist from representing, di- 
rectly or inferentially, in his advertising or other printed matter, by 
oral presentation or in any other way, that new pianos or used pianos 
which are not in fact repossessed as represented, are instruments 
which, having been previously sold under the deferred payment or 
other plan, have been repossessed because of inabilities of the pur- 
chasers thereof to furnish or meet the payments thereon or for any 
other reason, or that said instruments are being sacrificed for balances 
due or at reduced prices. (Mar. 27, 1941.) 

3059. Mattresses and Studio Couches—Old Materials as New, Composi- 
tion, and Law Compliance.—Reliable Mattress Co., a corporation, en- 
gaged in the business of manufacturing mattresses and studio couches 
and in the sale thereof in interstate commerce, in competition with 
other corporations and with individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Reliable Mattress Co., in connection with the offering for sale, 
sale or distribution of its mattresses or related products in commerce, 
as commerce is defined by the Federal Trade Commission Act, agreed 
to cease and desist forthwith from— 

1. Representing, by the use of the words “New Materials” or any 
other word or words of similar meaning or implication, that a mat- 
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tress or mattress filling made in whole or in part from old, used, or 
second-hand materials is new or is made entirely from new materials. 
Tf the mattress or mattress filling is composed in substantial part of 
new materials, and the word “New” is used as descriptive of such new 
materials, then in that event, such word “new” shall be accompanied 
by some other word or words printed in equally conspicuous, legible 
type so as to indicate clearly that said mattress or mattress filling is 
not made wholly from new materials but is made in part of materials 
which are not new. . 

2. The use of the term “100% Cotton Linters” as descriptive of a 
mattress, the filling of which is not made wholly from cotton linters. 

3. Stating or representing that a mattress made in whole or in part 
from old, used, or second-hand material, a fact which is not properly 
disclosed, complies with any State law or laws which require such 
disclosure. (Mar. 31, 1941.) 

3060. Shoes—Composition— Arnold Constable & Co., Inc., a corpora- 
tion, engaged in the business of operating a department store from 
which it sells and has sold and distributed merchandise, including 
ladies’ shoes, in interstate commerce, in competition with other 
corporations and with individuals, firms, and partnerships lkewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Arnold Constable & Co., Inc., in connection with the advertisement, 
offering for sale, sale or distribution of its shoes in commerce, as 
commerce is defined by the Federal Trade Commission Act, agreed 
to cease and desist forthwith from— 

1. Using the word “Alligator” or any other word of similar import 
or meaning, to designate or describe shoes not made from the hide of 
an alligator, or otherwise representing that shoes made from other 
leathers or materials, are made from alligator hide; provided, how- 
ever, that said word “Alligator” may be used to describe the finish 
of shoes which are made from other materials and which are finished 
or embossed to resemble alligator leather, when said word is immedi- 
ately accompanied by another word or words clearly indicating that 
said designation refers only to the pattern embossed on such materials. 

2. Representing that the materials or leathers of which said shoes 
are made are other than the actual materials or leathers used in such 
shoes. (Apr. 1, 1941.) 

3061. Depilatory—Qualities, Properties, or Results, and History.—Louis 
B. Frohlich, an individual, also trading as Frohlich Laboratories, 
Frolich Laboratories, Inc., and David F. Griff, an individual, trading 
as Frohlich Distributing Co., engaged in the sale and distribution in 
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interstate commerce of a pharmaceutical preparation designated “Dr. 
Frohlich’s Z’Out Hair Destroyer” for use as a depilatory, in compe- 
tition with other individuals and corporations and with firms and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Louis B. Frohlich, Frohlich Laboratories, Inc., and David F. Griff, 
in connection with the sale and distribution of their product in com- 
merce, as defined by said Act, agreed to cease and desist from— 

(a) Representing, directly or inferentially, that such preparation 
will permanently destroy hair or prevent the regrowth of hair, or 
that its use will result in the permanent removal of hair. 

(6) Statements which cause or have the capacity to cause the im- 
pression or belief that such preparation possesses any marvelous 
qualities or that its development is the result of seven years work or 
of any amount of work, effort, experimentation, or research greater 
than the actually used or performed in the development thereof. 
(Apr. 1, 1941.) 

3062. Textile Merchandise, Including Wearing Apparel for Men and 
Women, and Sheets and Pillow-Cases—Mills, Composition, and Nature of 
Manufacture—Helix Co., Inc., a New York corporation; Royal Crown 
Hosiery Co., Inc., a New Jersey corporation; Royal Crown Hosiery 
Co., Inc., a Massachusetts corporation; Royal Crown Hosiery Co., 
Inc., a Michigan corporation, and Royal Crown Hosiery Co., Inc., an 
illinois corporation, which consummates the purchase of all merchan- 
dise used by each of aforesaid corporations in the course and conduct of 
its business, engaged in the sale and distribution in interstate com- 
merce of textile merchandise, including wearing apparel for men and 
women, sheets and pillow-cases, in competition with other corpora- 
tions and with individuals, firms, and partnerships hkewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Helix Co., Inc., Royal Crown Hosiery Co., Inc., a New Jersey 
corporation, Royal Crown Hosiery Co., Inc., a Massachusetts cor- 
poration, Royal Crown Hosiery Co., Inc., a Michigan corporation, 
and Royal Crown Hosiery Co., Inc., an Illinois corporation, and each 
of them, in connection with the sale and distribution of their mer- 
chandise in commerce as defined by said act, agreed to cease and 
desist from: 

(a) The use of the word “Mills” in connection with their trade 
names or the use of such word or any other word or words of similar 
implication in any manner having the tendency or effect of conveying 
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the belief that they make or manufacture commodities sold by them 
or that they actually own, operate, or directly and absolutely control 
a mill or factory in which such commodities are made or 
manufactured. 

(6) The use of the words “Silk,” “Satin,” or any other word or 
words connoting silk in advertisements, trade literature, or otherwise 
to designate or describe fabrics or merchandise not composed of silk, 
the product of the cocoon of the silkworm. If the products are com- 
posed in part of some other fiber material, and the word “Silk” or 
similar word is used to refer to the silk content of such products, then 
such word, whenever used, shall be immediately accompanied by 
some other word or words printed in equally conspicuous type so as 
to indicate clearly that the products are not composed wholly of silk. 
If the fiber other than silk constitutes the major content of such 
products, the name of the predominating material shall precede the 
word “Silk” or “Satin” as, for example, “Cotton and Silk.” 

(c) Using the word “Bemberg” or other name or word either alone 
or in connection with any other word or words, as descriptive of the 
rayon content of garments, fabric, or material, unless such name or 
word is immediately accompanied by the word “Rayon” in letters or 
type of equal conspicuousness; as, “Bemberg Rayon.” 

(d) Advertising, branding, labeling, invoicing, selling or offering 
for sale any product composed in whole or in part of rayon unless full 
and nondeceptive disclosure of the fiber and other content of such 
product is made by clearly and nondeceptively designating and naming 
therein each constituent fiber in the order of its predominance by 
weight, beginning with the largest single constitutent and by giving’ 
the percentage of any constituent fiber the amount of which is 5 
per cent or less by weight. 

(e) The use of the term “lisle” as descriptive of goods which are 
not in fact made of lisle, as the term’s generally understood and 
recognized. 

(7) The use of the word or term “Pre-Shrunk” or other word or 
words of like import, as descriptive of goods which are not in fact 
shrinkageproof or nonshrinkable or have not been fully shrunk or 
“pre-shrunk” to the extent that no residual shrinkage is left re- 
maining therein. If the term “Pre-shunk” or similar term or terms 
be used properly to indicate that goods have undergone the appli- 
cation of a shrinking process but as to which there remains a certain 
amount of residual shrinkage, then such term or terms shall be accom- 
panied, as an integral part thereof, and in immediate conjunction 
therewith, by a statement definitely and clearly indicating in percent- 
age or percentages the amount of residual shrinkage remaining in 
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both the warp and the filling or in the warp or filling, whichever has. 
the greater residual shrinkage, for example, “Shrunk—Will not. 
shrink more than —% under Commercial Standards CS59-36.” 

(g) Statements which cause or have the capacity to cause the im- 
pression or belief that sheets, pillow-cases or other textile products 
to which starch has been added contain no starch. (Apr. 1, 1941.) 

3063. Ear Oil—Qualities, Properties, or Results, and Ailments——Requa 
Manufacturing Co., Inc., a corporation, engaged in the manufacture 
of a number of proprietary preparations, including an unguent called 
“Requa’s Oil For the Ear” and in the sale thereof in interstate com- 
merce, in competition with other corporations and with individuals, 
firms and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Requa Manufacturing Co., Inc., in connection with the advertising, 
offering for sale, sale, or distribution of the preparation called 
“Requa’s Oil For the Ear” in commerce, as commerce is defined by 
the Federal Trade Commission Act, agreed to cease and desist forth- 
with from stating or representing— 

1. That the use of said product will— 

(a) Result in immediate relief for stuffed-up ears. 

(6) Clear up in a moment from the ear what may be bothersome 
thereto for weeks. 

(c) Cause wax accumulations in the ear to quickly dissolve or 
almost instantly soften. 

(d) Do away with ear discomforts which may result in permanent 
deafness. 

(€) Be of any appreciable value when applied to skin surfaces, as 
the neck or chest. 

2. That irritations of the outer ear, the external auditory canal, 
result from head colds. (Apr. 2, 1941.) 

3064. Women’s Shoes—CompositionSchwartz & Benjamin, Inc., a 
corporation, engaged in the manufacture of women’s shoes and in 
the sale and distribution thereof in interstate commerce, in competi- 
tion with other corporations and with individuals, firms, and partner- 
ships likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

Schwartz & Benjamin, Inc., in connection with the advertisement, 
offering for sale, sale, or distribution of its shoes in commerce, as 
commerce is defined by the Federal Trade Commission Act, agreed 
to cease and desist forthwith from: 
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1. Using the word “Alligator” or any other word of similar import 
or meaning to designate or describe shoes not made from the hide of 
an Alligator, or otherwise representing that shoes made from other 
leathers or materials are made from Alligator hide; provided, how- 
ever, that the said word “Alligator” may be used to describe the 
finish of shoes which are made from other materials and which are 
finished or embossed to resemble Alligator leather, when said word 
is immediately accompanied by another word or words clearly indi- 
cating that said designation refers only to the pattern embossed on 
such materials. 

2. Representing that said materials or leathers of which said shoes 
are made are other than the actual leathers or materials used in such 
shoes. (Apr. 2, 1941.) 

3065. Medicinal Preparation—Qualities, Properties, or Results, and 
Safety—Morris W. Hillinger, an individual, trading as Hilly Medici- 
nal Products, engaged in the sale and distribution in interstate com- 
merce of a medicinal preparation designated “H R 5” for use after 
over-indulgence in alcoholic liquors, in competition with other indi- 
viduals and with corporations, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Morris W. Hillinger, in connection with the sale in commerce, as 
defined by the Federal Trade Commission Act, or the dissemination 
of advertising, by the means and in the manner above set forth, of 
its preparation designated “H R 5”, or any other preparation of sub- 
stantially the same composition or possessing substantially the same 
properties, whether sold under such name or any other name or names, 
agreed to forthwith cease and desist from: 

(a) Representing, directly or inferentially, that. such. preparation 
constitutes a competent or effective treatment or remedy for “Hang- 
over,” or the condition caused or induced by excessive indulgence in 
alcoholic liquors. 

(6) Disseminating any advertisement which fails to reveal that 
there is potential danger in the use of such preparation by persons 
suffering from or afflicted with organic heart trouble or high blood 
pressure and that it should not be used by persons having such dis- 
ability or disabilities except upon the advice of a physician; provided, 
however, that such advertisement need contain only a statement that 
the preparation should be used only as directed on the label thereof 
if and when such label either contains a caution or warning to the 
same effect or specifically directs attention to a similar caution or 
warning statement in accompanying labeling. (Apr. 2, 1941.) 
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3066. Ladies’ Shoes—Professional Supervision—Charles Meis Shoe 
Manufacturing Co., a corporation, engaged in the manufacture of 
ladies’ shoes at its factory in Lebanon, Ohio, and in the sale and 
distribution thereof in interstate commerce, in competition with other 
corporations likewise engaged and with individuals, firms, and part- 
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Charles Meis Shoe Manufacturing Co., in connection with the 
offering for sale, sale, or distribution of its products in commerce, as 
commerce is defined by the Federal Trade Commission Act, agreed 
to cease and desist from the use of the word “Doctor” or the abbre- 
viation “Dr.” or any simulation of such abbreviations in connection 
with a name or with any other word or words as a trade name, 
brand or designation for said products, or in any other way, so as to 
import or imply or the effect of which tends or may tend to convey 
the belief to purchasers or prospective purchasers that said products 
are made in accordance with the design or under the supervision of 
a physician and contain special scientific or orthopedic features which 
are the result of medical determination or services. (Apr. 4, 1941.) 

38067. Medicinal Preparation—Qualities, Properties, or Results, and Ail- 
ments.—Redolent Products Co., a corporation, engaged in the business 
of compounding a preparation called “Cur-a-Ped” and in the sale 
and distribution thereof in interstate commerce, in competition with 
other corporations and with individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Redolent Products Co., in connection with the offering for sale or 
sale of its product “Cur-a-Ped,” agreed to cease and desist forth- 
with from the use of any statement or representation in its adver- 
tisements or advertising matter of whatever kind or description dis- 
seminated by the means or in the manner above set out or otherwise 
in commerce, so as to import or imply or the effect of which tends 
or may tend to convey the belief or impression to purchasers or 
prospective purchasers that— 

(a) The local application of said product would have therapeutic 
effect other than such as result from the analgesic properties which 
it possesses, or that it would be of significant value in destroying 
the deep burrowing fungi or ringworm or have value other than as 
a rubefacient or emollient to afford temporary relief for tired, ach- 
ing, burning, itching, tender, perspiring feet and sore, cracked, in- 
flamed toes or to overcome superficial infection of athlete’s foot. 
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(b) Such specific bodily ailments as acute rheumatic fever, Bright’s 
disease, diabetes, cirrhosis of the liver, and other ailments listed 
above, are attributable or can be traced to bad feet or that treatment 
of foot disorders will correct such ailments. (Apr. 7, 1941.) 

3068. Mattresses, Box Springs, and Bedding—Old, Used, or Second-Hand 
as New.—Palmer Bedding Co., a corporation, engaged in the business 
of manufacturing mattresses, box springs and bedding and in the 
sale of said products in interstate commerce, in competition with 
other corporations and with individuals, firms and partnerships like- 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Palmer Bedding Co., in connection with the labeling, tagging, or 
other advertisement of its products offered for sale, sold, or distrib- 
uted in commerce, as commerce is defined by the Federal Trade Com- 
mission Act, agreed to cease and desist forthwith from: 

1. Representing, by inference or implication or otherwise, that said 
products are made of or contain all new material, when in fact they 
are composed, either in whole or in part, of used or second-hand 
materials. 

2. Failing to clearly and unequivocally disclose that said products 
are composed, either in whole or in part as the case may be, of used 
or second-hand materials. (Apr. 7, 1941.) 

3069. Shoes—Composition—J. M. Connell Shoe Co., Inc., a corpora- 
tion, engaged in the manufacture of shoes for men, women, and 
children, and in the sale thereof in interstate commerce, in competi- 
tion with other corporations and with individuals, firms, and part- 
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

J. M. Connell Shoe Co., Inc., in connection with the advertisement, 
offering for sale, sale, or distribution of its shoes in commerce, as 
commerce is defined by the Federal Trade Commission Act, agreed 
to cease and desist from: 

1. Using the word “Alligator,” or any other word of similar im- 
port or meaning, to designate or describe shoes, or any part thereof, 
not made from the hide of an alligator, or otherwise representing 
that said shoes, or any part thereof, made from other leathers or 
materials, are made from alligator hide; provided, however, that 
said word “Alligator” may be used to describe the finish of shoes, or 
a part or parts thereof, which is or are made from other materials 
and which is or are finished or embossed to resemble alligator leather, 
when said word is immediately accompanied by another word or 
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words clearly indicating that said designation refers only to the 
pattern embossed on such materials. 

2. Representing that the materials or leathers of which said shoes, 
or parts thereof, are made are other than the actual materials or 
leathers used in the making of such shoes. (Apr. 7, 1941.) 

3070. Women’s Shoes—Composition.—Selby Shoe Co., a corporation, 
engaged in the manufacture of women’s shoes and in the sale thereof 
in interstate commerce, in competition with other corporations and 
with individuals, firms and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Selby Shoe Co., in connection with the advertisement, offering for 
sale, sale, or distribution of its shoes in commerce, as commerce is 
defined by the Federal Trade Commission Act, agreed to cease and 
desist from: 

1. Using the word “Alligator” or any other word of similar import 
or meaning, to designate or describe shoes not made from the hide of 
an alligator, or otherwise representing that shoes made from other 
leathers or materials, are made from alligator hide; provided, how- 
ever, that said word “Alligator” may be used to describe the finish 
of shoes which are made from the other materials and which. are 
finished or embossed to resemble alligator leather, when said word is 
immediately accompanied by another word or words clearly indicating 
that said designation refers only to the pattern embossed on such 
materials. 

2. Representing that the materials or leathers of which said shoes 
are made are other than the actual materials or leathers used in such 
shoes. (Apr. 8, 1941.) 

3071. Baby Chicks—Government Supervision and Nature of Raising.— 
Mary Booth Powell, an individual trading as Superior Hatchery, en- 
gaged in the sale and distribution of chicks in interstate commerce, 
in competition with other individuals and with corporations, firms 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Mary Booth Powell, in connection with the sale or offering for sale 
of her chicks in commerce as defined by the Federal Trade Commission 
Act, agreed forthwith. to cease and desist from: 

(a) Representing, directly or inferentially, that she is a U. S. Record 
of Performance poultry breeder, that she operates a poultry breeding 
plant under the supervision of an official state agency supervising 
U.S. R. O. P. work or that her chicks are R. O. P. chicks until such 
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time as she shall in fact become a U. S. Record of Performance 
poultry breeder and become entitled properly to represent chicks to be 
U. S. R. O. P. chicks in accordance with provisions of The National 
Poultry Improvement Plan. 

(5) The use of the words “Ozone Conditioned” or “Ozone-Vital- 
ized”; or the use of any statement or representation the effect of which 
tends or may tend to convey the belief to purchasers that chicks sub- 
jected to an Ozone machine thereby acquire strength, health or 
livability. (Apr. 8, 1941.) 

3072. Shoes—Professional Supervision.— Kepner-Scott Shoe Co., a cor- 
poration, engaged in the business of manufacturing shoes and in the 
sale thereof in interstate commerce, in competition with other cor- 
porations and with individuals, firms and partnerships lkewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Kepner-Scott Shoe Co., in connection with the offering for sale, 
sale or distribution of its products in commerce, as commerce is de- 
fined by the Federal Trade Commission Act, agreed to cease and 
desist forthwith from the use of the word “Doctor” or the abbrevia- 
tion “Dr.” in connection with a name or with any other word or 
words as a trade name, brand or designation for said products, or 
in any other way, so as to import or imply or the effect of which 
tends or may tend to convey the belief to purchasers that said products 
are made in accordance with the design or under the supervision of 
a physician and contain special scientific or orthopedic features which 
are the result of medical determination or services. (Apr. 8, 1941.) 

3073. Cameras—Value, Price, Qualities, and Maker—A1 B. Wolf and 
Max Schwartz, copartners, trading as DeLuxe Products Co. and Na- 
tional Business Builders engaged under the latter trade name in the 
sale and distribution of cameras in interstate commerce, in competition 
with other partnerships and with corporations, individuals and firms 
likewise engaged, entered into the following agreements to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Al B. Wolf and Max Schwartz, in connection with the advertise- 
ment, offering for sale, sale or distribution of their products in com- 
merce, as commerce is defined by the Federal Trade Commission Act, 
agreed to cease and desist from: 

(a) The use of the statement “Regular $5.00 Value” or of any other 
statement of similar implication or meaning, as descriptive of the 
value of said products; and from the use of the said statement or other 
similar statement so as to import or imply or the effect of which 
tends or may tend to convey the belief to purchasers that each of said 
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products is customarily sold for the indicated amount in the usual 
course of retail trade or that it has such value. 

(6) The use of the word “Speed” either alone or in connection or 
conjunction with the word “Super” or with any other word or words 
or in any way as descriptive of the lens with which their product is 
equipped. 

(c) The use of the word “Remington” or any simulation thereof 
as a mark or brand or designation for their said product, the effect of 
which tends or may tend to convey the belief to purchasers that said 
products are products made or manufactured by either of the well 
known and long established concerns, namely, Remington Rand, Inc., 
and Remington Arms Co. (Apr. 9, 1941.) 

3074. Linens, Laces, and Handkerchiefs—Source or Origin and Manufac- 
turers.—Kuropean Linen Importing Corporation, a corporation, en- 
gaged in the importation and wholesale distribution of Chinese and 
Japanese linens, laces and handkerchiefs in interstate commerce, 
in competition with other corporations and with individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

True Tuscany lace, as known to the trade and the public, is a 
hand-made filet lace of grape design produced from linen thread 
in the Tuscany district of Italy. A lace not made in Tuscany and 
of linen, which is designated “Tuscany Lace,” is a misbranded 
product. 

European Linen Importing Corporation, in connection with its 
sale and distribution of merchandise in commerce as defined by said 
act, agreed to cease and desist from: 

(a) The use of the word “Tuscany” or word or words of similar 
import either with or without the explanation “Made in China” as 
descriptive of laces or other articles sold by it, which are not in fact 
true Tuscany lace actually made in Tuscany of linen thread; or in 
any way, by assertion or inference, misrepresenting the type, quality 
or origin of an article of merchandise. 

(6) The use of the word “Manufacturers” in connection with its 
corporate or trade name and of the word “manufacturers” as descrip- 
tive of its business; and from the use of any other word or words of 
similar implication, the effect of which tends or may tend to convey 
the belief that it makes or manufactures the products sold by it or 
that it actually owns and operates or directly and absolutely controls 
a plant or factory in which such products are made or manufactured. 
(Apr. 10, 1941.) 

3075. Casein Glue—Qualities—L. W. Ferdinand & Co., Inc., a corpo- 
ration, engaged in the manufacture of casein glue and other com- 
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pounds, and in the sale and distribution thereof under the trade 
name “Stanzall” in interstate commerce, in competition with other 
corporations and with individuals, firms and partnerships lkewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

L. W. Ferdinand & Co., Inc., in connection with the offering for 
sale, sale or distribution of its casein glue in commerce, as commerce 
is defined by the Federal Trade Commission Act, agreed to cease and 
desist from the use on its labels, printed matter, or in any other way, 
of the word “waterproof” or of any other word or words of similar 
import as descriptive of said glue which is not, in fact, waterproof; 
and from the use of such word in any way, the effect of which tends 
or may tend to convey the belief that said product is impervious to 
water or its effects. (Apr. 10, 1941.) 

3076. Shoes—Professional Supervision, Indorsement, and Approval.— 
Herbst Shoe Manufacturing Co., a corporation, engaged in the manu- 
facture of shoes and in the sale thereof in interstate commerce, in 
competition with other corporations and with individuals, firms and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Herbst Shoe Manufacturing Co., in connection with the offering 
for sale, sale, or distribution of its products in commerce, as com- 
merce is defined by the Federal Trade Commission Act, agreed to 
cease and desist forthwith from the use of the word “Doctor” or the 
abbreviation “Dr.” in connection with the name or with any other 
word or words as a trade name or with any other word or words 
as a brand, designation for said products, or in any other way, 
so as to import or imply or the effect of which tends or may tend 
to convey the belief to purchasers or prospective purchasers that 
said products are made in accordance with the design or under 
the supervision of a physician and contain special scientific or 
orthopedic features which are the result of medical determination 
or services. Said corporation also agreed to cease and desist from 
the use of the term “Official Physical Health Director” or of any 
other word, words or term of similar implication, the effect of 
which tends or may tend to convey the belief that shoes so referred 
to contain or have incorporated therein special or scientific features 
which have been approved, sponsored or endorsed by a director of 
physical health or one trained in physical education or related art. 
(Apr. 10, 1941.) 
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3077. Shoes—Professional Supervision. —A. O. Keehn, T. C. L. Keehn, 
and Leroy D. Keehn, copartners, trading under the firm name and 
style “Keehn Brothers,” engaged, as wholesalers, in the sale and 
distribution of shoes in interstate commerce, in competition with 
other partnerships and with corporations, individuals, and firms 
hkewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

A. O. Keehn, T. C. L. Keehn, and Leroy D. Keehn, in connection 
with the offering for sale, sale or distribution of their products in 
commerce, as commerce is defined by the Federal Trade Commission 
Act, agreed to cease and desist forthwith from the use of the word 
“Doctor” or the abbreviation “Dr.” in connection with a name or 
with any other word or words as a trade name, brand or designation 
for said products, or in any other way, so as to import or imply or 
the effect of which tends or may tend to convey the belief to pur- 
chasers or prospective purchasers that said products are made in 
accordance. with the design or under the supervision of a physician 
and contain special scientific or orthopedic features which are the 
result of medical determination or services. (Apr. 10. 1941.) 

3078. Shoes—Composition.— Brown Shoe Co., Inc., a corporation, en- 
gaged in the manufacture of shoes and footwear and in the sale 
and distribution thereof under its said corporate name or under the 
trade name “Blue Ribbon Shoemakers” in interstate commerce, in 
competition with other corporations and with individuals, firms and 
partnerships hkewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Brown Shoe Co., Inc., a corporation trading under its said name or 
as “Blue Ribbon Shoemakers” or under any other name, agreed, in 
connection with the advertisement, offering for sale, sale or distribu- 
tion of its shoes in commerce, as commerce is defined by the Federal 
Trade Commission Act, to cease and desist forthwith from: 

1. Using the word “Alligator,” or any other word or words of 
similar import or meaning, to designate or describe shoes not made 
from the hide of an alligator, or otherwise representing that shoes 
made from other leathers or materials, are made from alligator hide; 
provided, however, that said word “Alligator” may be used to describe 
the finish of shoes which are made from other materials and which 
are finished or embossed to resemble alligator leather, when said 
word is immediately accompanied by another word or words clearly 
indicating that said designation refers only to the pattern embossed 
on such materials. 
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2. Representing that the materials or leathers of which said shoes 
are made are other than the actual materials or leathers used in 
such shoes. (Apr. 10, 1941.) 

3079. Women’s Shoes—Composition.— Marshall, Meadows & Stewart, 
Inc., a corporation, engaged in the manufacture of women’s shoes and 
in the sale thereof in interstate commerce, in competition with other 
corporations and with individuals, firms and partnerships likewise 
engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Marshall, Meadows & Stewart, Inc., in connection with the adver- 
tising, offering for sale, sale, or distribution of its shoes in commerce, 
as commerce is defined by the Federal Trade Commission Act, agreed 
to cease and desist forthwith from: 

1. Using the word “Alligator,” or any other word of similar import 
or meaning, to designate or describe shoes, or the trim or any part 
thereof, not made from the hide of an alligator, or otherwise repre- 
senting that said shoes, the trim or any part thereof, made from other 
leathers or materials, is or are made from alligator hide; provided, 
however, that said word “Alligator” may be used to describe the 
finish of shoes, the trim or a part or parts thereof, which are or is made 
from other materials and which are or is finished or embossed to re- 
semble alligator leather, when such word is immediately accompanied 
by another word or words clearly indicating that said designation 
refers only to the pattern embossed on such materials. 

2. Representing that the material or leathers of which said shoes, 
trim or parts thereof are made are other than the actual materials or 
leathers used in the making of such shoes. (Apr. 10, 1941.) 

3080. Women’s Shoes—Composition.—Johnson, Stephens & Shinkle 
Shoe Co., a corporation, engaged in the manufacture of women’s shoes 
and in the sale and distribution thereof in interstate commerce, in 
competition with other corporations and with individuals, firms and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Johnson, Stephens & Shinkle Shoe Co., in connection with the 
advertisement, offering for sale, sale, or distribution of its shoes in 
commerce, as commerce is defined by the Federal Trade Commission 
Act, agreed to cease and desist forthwith from: 

1. Using the word “Alligator” or any other word of similar import 
or meaning, to designate or describe shoes not made from the hide ~ 
of an alligator, or otherwise representing that shoes made from other 
leathers or materials are made from alligator hide; provided, however, 
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that said word “Alligator” may be used to describe the finish of shoes 
which are made from other materials and which are made finished 
or embossed to resemble alligator leather, when said word is imme- 
diately accompanied by another word or words clearly indicating that 
said designation refers only to the pattern embossed on such materials. 

2. Representing that the materials or leathers of which said shoes 
are made are other than the actual materials or leathers used in such 
shoes. (Apr. 11, 1941.) 

3081. Wood Preservative and Insect Destroyer—Government Recognition 
and Patent.—Carbolineum Wood Preserving Co., a corporation, en- 
gaged in the sale and distribution in interstate commerce of a prepara- 
tion designated “Carbolineum,” allegedly for use as a wood preserva- 
tive and for the destruction of certain insects, in competition with 
other corporations and with individuals, firms and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Carbolineum Wood Preserving Co., in connection with the sale or 
offering for sale of its product in commerce as defined by the Federal 
Trade Commission Act, agreed to forthwith cease and desist from 
representing, directly or inferentially, that the United States Patent 
Office has recognized any advantages, exclusive or otherwise, of “Car- 
bolineum” or “Avenarius Carbolineum” as a wood preservative, a 
mite killer, or for any other use or purpose; or that the trademark 
“Carbolineum” was granted to or issued in the name of Carbolineum 
Wood Preserving Co. by the United States Patent Office. (Apr. 10, 
1941.) 

8082. Hosiery—Mills—Joseph A. Kitzmiller, an individual, trading 
as Reading Hosiery Mills, engaged in the business of selling hosiery 
in interstate commerce, in competition with other individuals and 
with firms, partnerships, and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Joseph A. Kitzmiller, in connection with the advertisement, offer- 
ing for sale, sale, or distribution of his products in commerce, as 
commerce is defined by the Federal Trade Commission Act, agreed to 
cease and desist from the use of the word “Mills” as part of his trade 
name, and from the use of the word “Mills” or “Mill” in any way 
so as to import or imply or the effect of which tends or may tend 
to convey the belief to purchasers that he makes or manufactures 
said products, or that he actually owns and operates or directly and 
absolutely controls the plant or factory in which said products are 
made or manufactured. (Apr. 15, 1941.) 
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3083. Electrical Heating Pads—Qualities and Results—Manning, Bow- 
man & Co., a corporation, engaged in the sale and distribution in 
interstate commerce, of electrical appliances including heating pads, 
in competition with other corporations and with individuals, firms 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein. 

Manning, Bowman & Co., in connection with the sale or offermg 
for sale of its said electrical heating pads in commerce as defined by 
the Federal Trade Commission Act, agreed to cease and desist from 
the use of the words “three heats,” or “3 Heat Pad” as descriptive 
of such pads or the switches used therewith; and from the use of 
the words “three heats,” “3 Heat Pad,” “three degrees of warmth,” 
or “Low, Medium and High heats,” or other word or words of similar 
implication or meaning, in any way so as to import or imply or the 
effect of which tends or may tend to convey the belief that said 
electrical heating pads are capable of maintaining, or that the opera- 
tion of such switches effects or results in maintaining, three different 
distinct temperatures or degrees of heat. (Apr. 15, 1941.) 

3084. Shoes—Professional Supervision.—C. W. Marks Shoe Co., a cor- 
poration, engaged as a wholesaler in the sale and distribution of 
shoes in interstate commerce, in competition with other corporations 
and with individuals, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

C. W. Marks Shoe Co., in connection with the offering for sale, 
sale, or distribution of its products in commerce, as commerce is de- 
fined by the Federal Trade Commission Act, agreed to cease and 
desist forthwith from the use of the word “Doctor” or the abbrevia- 
tion “Dr.” in connection with a name or with any other word or 
words as a trade name, brand, or designation for said products, or 
in any other way, so as to import or imply or the effect of which 
tends or may tend to convey the belief to purchasers that said prod- 
ucts are made in accordance with the design or under the supervision 
of a physician and contain special scientific or orthopedic features 
which are the result of medical determination or services. (Apr. 15, 
1941.) 

3085. Shoes—Composition.—International Shoe Co., a corporation, 
engaged in the manufacture of shoes and footwear and in the sale | 
and distribution thereof in interstate commerce, in competition with | 
other corporations and with individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and 


STIPULATIONS 1707 


desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

International Shoe Co., a corporation, trading under its said cor- 
porate name or under any of its various trade names or under any 
other name, agreed, in connection with the advertisement, offering 
for sale, sale, or distribution of its shoes in commerce, as commerce 
is defined by the Federal Trade Commission Act, agreed to cease. 
and desist forthwith from— 

1. Using the word “Alligator” or any other word or words of simi- 
lar import or meaning, to designate or describe shoes not made from 
the hide of an alligator, or otherwise representing that shoes made 
from other leathers or materials, are made from alligator hide; 
provided, however, that said word “Alligator” may be used to de- 
scribe the finish of shoes which are made from other materials and 
which are finished or embossed to resemble alligator leather, when 
said word is immediately accompanied by another word or words 
clearly indicating that said designation refers only to the pattern 
embossed on such materials. 

2. Representing that the materials or leathers of which said shoes 
are made are other than the actual materials or leathers used in such 
shoes. (Apr. 15, 1941.) 

3086. Electrical Heating Pads—Qualities and Results.—Landers, Frary 
& Clark, a corporation, engaged in the sale and distribution of elec- 
trical heating pads in interstate commerce, in competition with other 
corporations and with individuals, firms and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as 
set forth therein. 

Landers, Frary & Clark, in connection with the sale or offering 
for sale of its said electrical heating pads in commerce as defined by 
the Federal Trade Commission Act, agreed to cease and desist from 
statements or representations the effect of which tends or may tend 
to convey the belief or impression that such heating pads are 
capable of maintaining, or that the operation of the switches used 
therewith effects or results in maintaining, different, distinct tem- 
peratures or degrees of heat. (Apr. 16, 1941.) 

3087. Women’s Shoes—Composition— Samuels Shoe Co., Inc., a corpo- 
ration, engaged in the manufacture of women’s shoes and in the 
sale and distribution thereof in interstate commerce, in competition 
with other corporations and with individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
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desist from the alleged unfair methods of competition in commerce as 
set forth therein. 

Samuels Shoe Co., Inc., in connection with the advertisement, offer- 
ing for sale, sale and distribution of its shoes in commerce, as com- 
merce is defined by the Federal Trade Commission Act, agreed to 
cease and desist from: 

1. Using the word “Alligator” or any word of similar import or 
meaning to designate or describe shoes not made from the hide of 
an alligator, or otherwise representing that shoes made from other 
leathers or materials are made from alligator hide; provided, how- 
ever, that the said word “Alligator” may be used to describe the 
finish of shoes which are made from other materials and which are 
finished or embossed to resemble alligator leather, when said word 
is immediately accompanied by another word or words clearly indi- 
cating that the said designation refers only to the pattern embossed 
on such materials. 

2. Representing that the materials or leathers of which said shoes 
are made are other than the actual materials or leathers used in 
such shoes. (Apr. 16, 1941.) 

3088. Hosiery and Lingerie Preparation—Qualities, Properties, or Re- 
sults—F rank L. Moscow, trading as Scientific Products Co., engaged 
in the business of packaging a preparation intended for use as a 
treatment for hosiery and lingerie and which he sells in interstate 
commerce, in competition with other individuals and with firms, 
partnerships, and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Frank L. Moscow in connection with the sale and distribution of 
his products in commerce, as defined by said act, agreed to cease and 
desist from— 

1. The use in any way of the words “No More Runs” or of any 
other word or words of similar implication, the effect of which tends 
or may tend to convey the belief to purchasers that the use of said 
preparation on fabrics, as hosiery or lingerie, will eliminate the 
possibility of or prevent runs in such fabrics. 

2. Stating or representing that said preparation will make fabrics 
treated therewith fade-proof. (Apr. 17, 1941.) 

3089. Women’s Shoes—Composition.—Geo. E. Keith Co., a corpora- 
tion, engaged in the znanufacture of women’s shoes and in the sale 
and distribution thereof in interstate commerce, in competition with 
other corporations and with individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and de- 
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sist from the alleged unfair methods of competition in commerce as 
set forth therein. 

Geo. E. Keith Co. in connection with the sale and distribution of 
its products in commerce, as defined by said act, agreed to cease and 
desist from— 

1. Using the word “Alligator” or any other word of similar import 
or meaning to designate or describe shoes not made from the hide of 
an Alligator, or otherwise representing that shoes made from other 
leathers or materials are made from Alligator hide: Provided, how- 
ever, that the said word “Alligator” may be used to describe the 
finish of shoes which are made from other materials and which are 
finished or embossed to resemble Alligator leather, when said word 
is immediately accompanied by another word or words clearly in- 
dicating that said designation refers only to the pattern embossed on 
such materials. 

2. Representing that the materials or leathers of which said shoes 
are made are other than the actual materials or leathers used in 
such shoes. (Apr. 17, 1941.) 

3090. Machinery and Tools—Foreign Government Connection.—Hasco, 
Inc., a corporation, engaged in the business of purchasing machinery 
and tools, has caused such machinery and tools purchased by it from 
dealers in such products to be shipped across State lines from the 
various States in which the products were located to its own place 
of business in the State of New Jersey and thereafter has sold the 
products to foreign powers engaged in the European war, in competi- 
tion with other corporations and with individuals, firms and partner- 
ships likewise engaged, and has entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Hasco, The., in connection with the sale and distribution of its 
prodaets in commerce, as defined by said act, agreed to cease and 
desist forthwith from thé use of the words ety menial Air Industries” 
either alone or with the words “American Purchasing Office” as a 
trade name in connection with the advertisement, purchasing, sale 
or distribution of its products in commerce, as commerce is defined 
by the Federal Trade Commission Act; and from the use of the word 
“Imperial” either alone or in connection or conjunction with the 
words “Air Industries” or with the words “American Purchasing 
Office” or with any other words or in any way so as to import or 
imply or the effect of which tends or may tend to convey the beliet 
or impression that the said corporation is sponsored by or is officially 
connected with a foreign government. (Apr. 18, 1941.) 

822695"—41—vou, 32108 


1710 FEDERAL TRADE COMMISSION DECISIONS 


3091. Shoes—Source or Origin—A. Freedman & Sons, Inc., a corpo- 
ration, engaged in the manufacture of shoes and in the sale and ship- 
ment thereof in interstate commerce, in competition with other cor- 
porations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

A. Freedman & Sons, Inc., in connection with the sale and distribu- 
tion of its products in commerce, as defined by said act, agreed to 
cease and desist from the use, as a stamp, brand or label upon said 
shoes or the boxes in which they are placed for sale and sold, or 
in any other way, of the words “Designed by (an) English Boot- 
maker” as descriptive of shoes which are not designed by an English 
bootmaker ; and from the use of the said quoted words or the words 
“John McVey, Ltd.” either alone or in connection with the words 
“Distinctively English” or with any other words of similar implica- 
tion, so as to import or imply or the effect of which tends or may 
tend to convey the belief or impression that the said shoes are either 
designed by an English bootmaker or are made or manufactured in 
England. (Apr. 22, 1941.) 

3092. Enamelware—Manufacture—Federal Enameling & Stamping 
Co., a corporation, engaged in the sale and distribution of enamelware, 
including enameled kitchenware, in interstate commerce, in competi- 
tion with other corporations and with individuals, firms, and partner- 
ships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Federal Enameling & Stamping Co. in connection with the sale 
and distribution of its products in commerce, as defined by said act, 
agreed to cease and desist from representing or placing in the hands 
of others a means to represent, directly or inferentially, that any 
enamelware product, not completely covered with three separate 
coats or applications of enamel, is “triple coated” or that the enamel- 
ing thereof consisted of the application of three separate coats of 
enamel. (Apr. 23, 1941.) 

3093. Electrical Heating Pads—Qualities and Results—Eagle Electric 
Manufacturing Co., Inc., a corporation, engaged in the sale and dis- 
tribution of electrical appliances, including heating pads, in inter- 
state commerce, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 
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Eagle Electric Manufacturing Co., Inc., in connection with the sale 
and distribution of its products in commerce, as defined by said act, 
agreed to cease and desist from the use of the words or symbols 
“Three Heat” or “3-Heat” as descriptive of such pads or the switches 
used therewith; and from the use of the words “Three Heat” or other 
word or words of similar implication or meaning in any way so as 
to import or imply or the effect of which tends or may tend to con- 
vey the belief that said electrical pads are capable of maintaining, 
or that the operation of such switches effects or results in maintain- 
ing, three different, distinct temperatures or degrees of heat. (Apr. 
23, 1941.) 

3094. Hair Goods and Beauty Preparations—Qualities, Results, Safety, 
“Hand Made,” and Comparative Value.—Gustave Goldstein, an individ- 
ual, trading as Humania Hair Goods & Specialty Co., engaged in the 
sale of hair goods and beauty preparations in interstate commerce, 
‘in competition with other individuals, firms, partnerships, and cor- 
porations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Gustave Goldstein in connection with the sale and distribution of 
his products in commerce, as defined by said act, agreed to cease and 
desist forthwith from directly or indirectly disseminating, or caus- 
ing to be disseminated, any advertisement, by means of the United 
States mails, or by any means in commerce, as commerce is defined 
by the Federal Trade Commission Act, and which advertising— 

1. Represents that the preparations known as Apex Pomento and 
Humania Dandruff Treatment, or either thereof, will prevent or aid 
against the return of dandruff or will do more than remove dandruff 
which has already formed on the scalp. 

2. Represents that the preparations known as Humania Dandruff 
Treatment and Amron New Hair Aid, or either thereof, will stop 
falling hair or keep it from coming out. 

3. Represents that the preparation Apex Tar Oil, either alone or 
together with Apex Pomade, or the preparation Reliance Hair 
Pomade, or the preparation Henry’s Pressing Oil, will cause or pro- 
mote the growth of hair. 

4, Represents that the preparation Humania Tar Jelly Shampoo 
will stimulate or animate the hair so as to cause it to grow. 

5. Represents that the product Moorish Pomade will nourish or 
feed the skin, scalp or hair follicles. 

6. Represents that the preparation Henry’s Mystery Perfume pos- 
sesses such powers, mystic or otherwise, that its use, either alone or 
in connection with High John the Conqueror Root, will bring luck, 
fortune, romance, love, or power to the user thereof. 
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7. Fails conspicuously to reveal therein, with reference to the prep- 
aration Magic Shaving Powder, the following: 

Cauttion.—This product should not be used by those having a ten- 
der skin and should not be allowed to get into the eyes of the user. 


and, with reference to the preparation Kongolene, the following: 

Caution.—The use of this product may result in severe caustic 
action upon the skin with resulting burns. 

Provided, however, That such advertisement need contain only the 
statement: 

Cavurion.—Use only as directed on label, if and when the label on 
the product bears the first described caution conspicuously displayed 
thereon. 

8. States or represents that the foundation of a wig offered for 
sale and sold by him is “hand made,” when in fact it is machine 
sewed. 

9. States or represents that hair, of a quality equal to that which 
he offers, is sold everywhere by others for double the price which he 
charges, when in fact hair of the same type and grade is sold on 
the competitive market for the same or approximately the same 
figure as that at which such hair is sold by the said Gustave Goldstein. 
(Apr. 25, 1941.) 

3095. Poultry Preparations—Qualities, Properties, or Results.—Globe 
Laboratories, a corporation, engaged in the business of manufactur- 
ing numerous products and preparations including so-called “Com- 
bination R. T. Tablets,” “Avi-Nic-Tol,” “Poultry Mineral” and 
“Kome-Glo,” and in the sale and distribution thereof in interstate 
commerce, in competition with other corporations and with individ- 
uals, firms, and partnerships likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

Globe Laboratories in connection with the sale and distribution of 
its products in commerce, as defined by said act, agreed to cease and 
desist from stating or representing in any way 

1. That the preparation “Combination R. T. Tablets” would be ef- 
fective to remove worms of all kinds from poultry, or that it would 
be of any value as a treatment for all species of worms. Further, in 
connection with the offering for sale or sale of said preparation, it 
agrees to cease and desist forthwith from disseminating any adver- 
tising matter which fails to conspicuously reveal therein that the use 
of said preparation will reduce both the number and the size of the 
eggs produced by the poultry to which it is administered. 
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2. That the preparation “Avi-Nic-Tol” would be effective as a gen- 
eral flock wormer for either large round worms or Cecal worms or 
would be an effective treatment for tapeworms. 

3. That the preparation “Poultry Mineral” would be a source of 
essential minerals or would destroy worm eggs or germs of types 
detrimental to poultry or that it would be of value in the treatment, 
control, or prevention of the various diseases, or of any of the dis- 
eases, named in said advertising. 

4. That the preparation “Kome-Glo” is necessary to keep birds in 
a healthy and vigorous condition or that it would be of use either as 
a preventive measure, control measure or cure for any type of poultry 
ailment, including parasitical infestations or infectious germs. (May 
1, 1941.) 

3096. Electrical Heating Pads—Qualities and Results.—The Lob! Man- 
ufacturing Co., a corporation engaged in the sale and distribution 
of electrical heating pads in commerce between and among various 
States of the United States, in competition with other corporations 
and with individuals, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

The Lob] Manufacturing Co. in connection with the sale and dis- 
tribution of its products in commerce, as defined by said act, agreed 
to cease and desist from the use of the words or symbols “3 Heat” 
as descriptive of such pads or the switches used therewith; and from 
the use of the words or symbol “3 Heat” or “Low, Med., High,” or 
other words or symbols of similar implication or meaning, in any 
way so as to import or imply or the effect of which tends or may tend 
to convey the belief that said electrical heating pads are capable of 
maintaining, or that the operation cf such switches effects or results 
in maintaining three different, distinct temperatures or degrees of 
heat. (May 1, 1941.) 

3097. Milk Filter Discs—History, Unique Nature Qualities, or Results.— 
Schwartz Manufacturing Co., a corporation, engaged in the business 
of manufacturing various types of cotton goods products for the 
dairy industry, including a milk filter disc made of soft cotton 
fiber to be used in the straining of raw milk to remove therefrom 
particles of foreign matter, and in the sale of said milk filter discs 
under the trade designation “Perfection” in interstate commerce, 
in competition with other corporations and with individuals, firms 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein. 

Schwartz Manufacturing Co., in connection with the offering for 
sale, sale, or distribution of its “Perfection” milk filter discs in com- 
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merce, as commerce is defined by the Federal Trade Commission Act, 
agreed to cease and desist from the use in its advertisements or adver- 
tising matter of whatever kind or description, or in any other way, 
of statements or representations, the effect of which conveys or tends 
or may tend to convey the impression or belief to purchasers that 
the said discs are new, that is to say, that they differ in any material 
or essential respect from discs which, for a number of years past, 
have been used in the industry to filter milk or that they have far 
greater surface contact and will always and under all circumstances 
filter ten gallons of milk in three minutes or that their use will 
result in cleaner milk than ever before. (May 1, 1941.) 

3098. Electrical Heating Pads—Qualities and Results——Glencoe Elec- 
tric Corporation, engaged in the sale and distribution of electrical 
heating pads in interstate commerce, in competition with other cor- 
porations and with individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Glencoe Electric Corporation in connection with the sale and dis- 
tribution of its products in commerce, as defined by said act, agreed 
to cease and desist, from the use of the words “Three Heat” as 
descriptive of such pads or the switches used therewith; and from 
the use of the words or phrases “Three Heat,” “selective heat switch,” 
“High-Medium-Low,” or “three different temperatures,” or other 
words or phrases of similar implication or meaning, in any way so 
as to import or imply, or the effect of which tends or may tend to 
convey the belief that said electrical heating pads are capable of 
maintaining, or that the operation of such switches effects or results 
in maintaining, three different, distinct temperatures or degrees of 
heat. (May 1, 1941.) 

3099. Detergent Preparation—Composition, Comparative Merits, and 
Qualities, Properties, or Results——Climalene Co., a corporation engaged 
in the sale and distribution of a detergent preparation designated 
“Climalene” in interstate commerce, in competition with other cor- 
porations and with individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Climalene Co., in connection with the sale and distribution in 
commerce, as defined by said Act, of its product, designated “Clima- 
lene” or any similar product whether sold under the same name or 
any other name or names, agreed to cease and desist from: _ 

(a) Representations which import or imply or the effect of which 
is to cause the impression or belief that such product contains 
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ingredients or has detergent qualities not contained in or possessed 
by any other products, or that it is more efficacious as a detergent 
or cleansing agent than are all other products. 

(6) Representing that its product affords protection to fabrics 
laundered therewith; or, unqualifiedly, that it is safe for delicate 
fabrics or that its use will not cause colors to fade. 

(c) Representing that such product will “free” or remove all tar- 
nish and stain from silver; or that it will polish silver without 
rubbing. 

(d) Representing that its use results in the complete lathering of 
scap or will prevent completely the formation of “Soap scum.” 

(€) Representing that such product protects or saves all it touches, 
or protects, saves or preserves any surface, article, fabric, or mate- 
rial to which it is applied; or, unqualifiedly, that it is a safe detergent 
for use on floors, tiles, or linoleum. (May 2, 1941.) 

3100. Shoes for Babies and Children—Professional Supervision —Supe- 
rior Shoe Co., Inc., a corporation, engaged in the manufacture of shoes 
for babies and children and in the sale thereof in interstate commerce, 
in competition with other corporations and with individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment. to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein. 

Superior Shoe Co., Inc. in connection with the sale and distribution 
of its products in commerce, as defined by said act, agreed to cease and 
desist forthwith from the use of the word “Doctor” or the abbreviation 
thereof “Dr.” either alone or in connection with a name or with any 
other word or words as a trade name, brand, or designation for said 
products, or in any other way, so as to import or imply or the effect 
of which tends or may tend to convey the belief to purchaser or pros- 
pective purchaser that said products are made in accordance with the 
design or under the supervision of a physician and contain special 
scientific or orthopedic features which are the result of medical deter- 
mination or services. (May 2, 1941.) 

3101. Electrical Heating Pads—Qualities and Results—The Walker 
Co., a corporation, engaged in the sale and distribution of electrical 
heating pads in commerce, in competition with other corporations, 
and with individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

The Walker Co. in connection with the sale and distribution of its 
products in commerce, as defined by said act, agreed to cease and desist 
from the use of the words or symbols “3 Heat” as descriptive of such 
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pads or the switches used therewith; and from the use of the words or 
phrases “3 Heat” or “High, Medium, Low,” or any other words or 
phrases of similar implication or meaning, in any manner so as to 
import or imply or the effect of which tends or may tend to convey 
the belief that such heating pads are capable of maintaining, or that 
the operation of the switches effects or results in maintaining, three 
different, distinct temperatures or degrees of heat. (May 2, 1941.) 

3102. Wall Paper Cleaner—Qualities, Properties, or Results.—Unique 
Printed Products Co. trading as Crescent Products Co., engaged in 
the business of manufacturing a wall paper cleaner and other products 
which it sells and has sold in interstate commerce, in competition with 
other corporations and with individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Unique Printed Products Co. in connection with the sale and dis- 
tribution of its products in commerce, as defined by said act, agreed to 
cease and desist forthwith from the use of the term “Non-Crumbling” 
as descriptive of said product, and from the use of the said term or of 
the statement “This cleaner does not crumble” or of any other state- 
ment or term of similar meaning or import, the effect of which tends 
or may tend to convey the belief that said product does not crumble 
when used on certain types of wall paper. (May 2, 1941.) 

3103. Insecticide—Qualities, Properties, or Results—Harry Douglas, 
trading as Magic Chemical Co., engaged in the sale and distribution 
of an insecticide, designated “Magic”, in interstate commerce, in com- 
petition with other individuals and with corporations, firms, and 
partnerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Harry Douglas in connection with the sale and distribution of his 
products in commerce, as defined by said act, agreed to cease and 
desist from the use of words or phrases “Forever,” ‘“Rids Them” or 
“Never to Return,” or other words or phrases of similar implication or 
meaning, In any way so as to import or imply or the effect of which 
tends or may tend to convey the belief that the use or application of 
such preparation will afford permanent protection against or prevent 
the return of bedbugs, cockroaches, or other insects. (May 5, 1941.) 

3104. Electrical Heating Pads—Qualities and Results—Varick Electric 
Manufacturing Co., Inc., a corporation, engaged in the sale and distri- 
bution of electrical heating pads in interstate commerce, in ‘competi- | 
tion with other corporations, and with individuals, firms, and 
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partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. | 

Varick Electric Manufacturing Co., Inc., in connection with the 
sale and distribution of its products in commerce, as defined by said 
act, agreed to cease and desist from the use of the words “Three Heats” 
as descriptive of such pads or the switches used therewith; and from 
the use of the words or phrases “Three Heats,” “High, Moat: Low,” 
“3 degrees of heat” or “3 heat switch,” or other words or Bie ases of 
similar implication or meaning in any way so as to import or imply 
or the effect of which tends or may tend to convey the belief that said 
electrical heating pads are capable of maintaining, or that the opera- 
tion of such switches effects or results in maintaining, three different, 
distinct temperatures or degrees of heat. (May 5, 1941.) 

3105. Fountain Pens and Pencils—Qualities, Composition, Manufacturer, 
Guarantee, Ete—Baldwin Co., Inc., is a corporation trading as Bald- 
win Pen Co., engaged in the sale and distribution of fountain pens 
and pencils in interstate commerce, in competition with other corpora- 
tions and with individuals, firms, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the al- 
leged unfair methods of competition in commerce as set forth therein. 

Baldwin Co., Inc., in connection with the sale and distribution of 
its products in commerce, as defined by said act, agreed to cease and 
desist from: 

(a) Representing, directly or inferentially, that said pens are non- 
breakable or have an ink capacity in excess of that of fountain pens 
generally; or that pens have iridium tips when, in fact, they are not 
tipped or pointed with iridium. 

(6) Representing that it manufactures such fountain pens or that 
it actually owns and operates or directly and absolutely controls a 
factory or plant in which the same are manufactured or produced. 

(c) The use of the word “Guarantee” or any other word or words of 
similar meaning in advertisements, printed matter or otherwise, unless, 
whenever used, clear and BME TVORAL disclosure be made in direct 
connection therewith of exactly what is offered by way of security, 
as for example, replacement or repair without charge within a stated 
period of time; or from issuing a guarantee for any period of time 
greater than reasonably can be estimated as the approximate usable 
existence of such products. 

(d) Designating any representation or agreement as a guarantee, 
guaranty, or warranty which involves a service charge or calls for 
the payment of additional money by the purchasers of such mer- 
chandise. (May 6, 1941.) 
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3106. Electrical Heating Pads—Qualities and Results.—Fitzgerald 
Manufacturing Co. and Son-Chief Electrics, Inc., corporations, en- 
gaged in the sale and distribution of electrical heating pads, in inter- 
state commerce, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Fitzgerald Manufacturing Co. and Son-Chief Electric, Inc., in 
connection with the sale and distribution of their products in com- 
merce, as defined by said act, agreed to cease and desist from the use 
of the words or symbols “3 Heats,” “Three Heat” or “Low, Medium, 
High,” as descriptive of such pads or the switches used therewith; 
and from the use of such words or symbols or any other words or 
symbols of similar implication or meaning In any way so as to import 
or imply or the effect of which tends or may tend to convey the belief 
that said electrical pads are capable of maintaining, or that the 
operation of such switches effects or results in maintaining, three 
different, distinct temperatures or degrees of heat. (May 6, 1941.) 

3107. Women’s Coats, Suits, and Dresses—Manufacturer.—Rogers Man- 
ufacturing Co., Inc., a corporation, engaged in the sale and distribution 
of women’s coats, suits, and dresses in interstate commerce, in compe- 
tition with other corporations and with individuals, firms, and part- 
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Rogers Manufacturing Co., Inc., agreed to cease and desist forth- 
with from the use of the word “Manufacturing” as a part of its 
corporate name or the trade name used by it in connection with the 
advertisements, offering for sale, sale or distribution in commerce, as 
commerce is defined by the Federal Trade Commission Act, of products 
which it does not make or manufacture; and from the use of the word 
“Manufacturers” or “Manufacturing” or the abbreviation thereof, 
“Mfg.,” or the word “Factory” or the words “factory to you” or “Save 
the Middleman’s profit,” or any other word or words of similar mean- 
ing or implication, the effect of which tends or may tend to convey 
the belief that said corporation makes or manufactures the products 
sold by it or that it actually owns and operates or directly and 
absolutely controls the plant or factory in which said products are 
made or manufactured when in fact, such is not the case. (May 7, 
1941.) 

3108. Medicinal Preparation—Ailments and Qualities, Properties, or Re- 
sults.—Felix J. Bentz, an individual trading as Dr. Bentz Laboratory, 
engaged in the sale and distribution of a medicinal preparation des- 
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ignated “Regulator 68B,” in interstate commerce in competition with 
other individuals and with corporations, firms, and partnerships 
likewise engaged entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Felix J. Bentz, agreed in connection with the sale in commerce, as 
commerce is defined by the Federal Trade Commission Act, or the 
dissemination of advertising, by the means and in the manner above 
set forth of the preparation designated “Regulator 68B,” or any 
other preparation of substantially the same composition or possessing 
substantially the same properties, whether sold under such name or 
any other name or names, he will forthwith cease and desist from rep- 
resenting that toxic poisons in the blood stream are the result of or 
caused by undigested food stagnating or fermenting in the intestinal 
tract; that said preparation is a blood cleanser; that by its use 
poisons will be eliminated from the system; that it regulates or 
stimulates the bowels, liver, or digestive system to normal activity 
or regularity; or that its therapeutic properties are other than that 
of a laxative or cathartic. (May 7, 1941.) 

3109. Yarn—Mills and Composition—Herman Rosenberg, an indi- 
vidual trading as Jeri Yarn Mills, engaged in the sale and distribu- 
tion of yarn in interstate commerce, in competition with other 
individuals and with corporations, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Herman Rosenberg in connection with the sale and distribution of 
his products in commerce, as defined by said Act, agreed to cease 
and desist from: 

(a) the use of the word “Mills” as part of his trade name; and 
the use of the word “Mills” or any other word or words of similar 
implication, so as to import or imply or the effect of which tends or 
may tend to convey the belief to purchasers that he makes or manu- 
factures the product sold by him or that he actually owns and oper- 
ates or directly and absolutely controls a mill, plant, or factory in 
which such products are made or manufactured. 

(6) advertising, branding, labeling, invoicing, selling, or offering 
for sale yarn or other products composed in whole or in part of 
rayon without clearly and unequivocally disclosing such rayon con- 
tent; and, when the product is composed in part of rayon, and in 
part of a material or materials other than rayon, from failing to 
disclose each constituent. fiber or material by name in the order of 
its predominance by weight, beginning with the largest single 
constituent. 
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(c) the use of the words “Worsted,” “Tweed” or any other word 
connoting wool to designate or describe a product, which is not com- 
posed of wool; or the use of the word “Cashmere” to designate or 
describe a product not composed of the hair or fleece of the Cashmere 
goat. 

Provided, That if a product is composed in part of either wool 
or cashmere and the words “Worsted,” “Tweed” or other wool con- 
noting word is used properly to describe such wool product, or the 
word “Cashmere” is used properly to describe such cashmere con- 
tent, then in that case the said words “Worsted,” “Tweed,” or other 
wool connoting word, or the word “Cashmere” shall be immediately 
accompanied by some other word or words printed in equally con- 
spicuous type so as to accurately describe each constituent fiber or 
material of which the product is composed in the order of its pre- 
dominance by weight, beginning with the largest single constituent. 

It is further understood that no provision contained in this agree- 
ment, so far as the same pertains to wool products, shall be construed 
as authorizing or permitting, after July 14, 1941, the labeling of any 
wool product in any manner other than in strict conformity with the 
provisions of the Wool Products Labeling Act of 1939. (Apr. 22, 
1941.) 

8110. Electrical Heating Pads—Qualities, Results, and Composition.— 
General Electric Co., a New York corporation, engaged in the sale 
and distribution in interstate commerce of electrical appliances and 
equipment, including heating pads, in competition with other corpo- 
rations and with individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

General Electric Co., in connection with the sale or offering for 
sale of its said electrical heating pads in commerce as defined by the 
Federal Trade Commission Act, agreed it will cease and desist from: 

(a) The use of the words “Three Heats” as descriptive of such 
pads or the switches used therewith; and from the use of the words 
or phrases “Three Heats,” “Three Heat Switch” or “Low, Medium 
or High Heat,” or other words or phrases of similar implication or 
meaning, in any way so as to import or imply or the effect of which 
tends or may tend to convey the belief that said heating pads are 
capable of maintaining, or that the operation of such switches effects 
or results in maintaining, three different, distinct temperatures or 
degrees of heat. 

(0) The use of the word “eiderdown” to designate or describe a 
product not composed of down obtained from the Eider duck, and 
from the use of the word “eiderdown” or other word or words of 
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similar implication or meaning in any way so as to convey the im- 
pression or belief that such product is composed of eiderdown, as 
the term generally is recognized and understood. 

(c) Advertising, branding, labeling, invoicing, selling, or offering 
for sale any product composed in whole or in part of rayon without 
clearly disclosing, by the use of the word “Rayon,” the fact that 
such product is composed of or contains ravon; and, when the prod- 
uct is composed in part of rayon and in part of fibers or materials 
other than rayon, from failing to disclose each constituent fiber in 
the order of its predominance by weight, beginning with the largest 
single constituent, in immediate connection or conjunction with and 
in type equally conspicuous as the word “Rayon.” (May 7, 1941.) 

3111. Men’s Neckwear—Composition—Forster Neckwear Co., Inc., a 
corporation, engaged in the sale and distribution of men’s neckwear 
in interstate commerce, in competition with other corporations and 
with individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Forster Neckwear Co., Inc., in connection with the sale and dis- 
tribution of its products in commerce as defined by the Federal 
Trade Commission Act, agreed forthwith to cease and desist from: 

(a) the use of the word “silk” or “Imported silk” or any other 
word or coined words connoting silk in or on advertising trade litera- 
ture, labels, invoices, or otherwise, to designate or describe fabrics or 
merchandise not composed of silk, the product of the cocoon of the 
silk worm. If the products are composed in part of silk and in part 
of some other fiber material, and the word “silk” or similar words 
are used to refer to the silk content of such products, then such 
word, whenever used, shall be immediately accompanied by some 
other word or words printed in equally conspicuous type so as to 
indicate clearly that the products are not composed wholly of silk. 
If the fiber other than silk constitutes the major content of such 
product, the name of the predominating material shall precede the 
word “silk,” as for example, “Cotton and Silk.” 

(6) Advertising, branding, labeling, invoicing, selling, or offering 
for sale, neckwear or other products as “Imported Fabrics” which 
are composed in whole or in part of rayon without clearly disclosing 
by the use of the word “rayon,” the fact that such products are com- 
posed of in part or contain rayon; and, when the product is com- 
posed in part of rayon and in part of fibers or materials other than 
rayon, from failing to disclose each constituent fiber, in the order 
of its predominance, by weight, beginning with the largest single 
constituent in immediate connection or conjunction with and in type 
equally conspicuous as the word “rayon.” (May 12, 1941.) 
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3112. Beauty Supplies and Equipment—Value, Price, Qualities, Proper- 
ties, or Results, Composition, Business Policy, Weight, Ete—Hec Barth, 
Samuel Barth, and Mrs. Hec Barth, copartners, trading as General 
Beauty Products Co., engaged primarily in the business of selling, 
pursuant to mail orders, beauty supplies and equipment in interstate 
commerce, in competition with other partnerships and with corpora- 
tions, individuals, and firms likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

Hec Barth, Samuel Barth, and Mrs. Hec Barth, in connection with 
the advertisement, offering for sale, sale or distribution of their 
products in commerce, as commerce is defined by the Federal Trade 
Commission Act, agreed, and each of them, agreed to cease and desist 
forthwith from: 

1. Stating or representing that any product offered for sale or sold 
by them has an alleged valuation which is exaggerated or in excess of 
the marketable price thereof, that is to say, is higher than the price 
for which said product or competitive products of comparable value 
is or are customarily sold in the usual course of business. 

2. The use of any word as part of the trade name for, or any 
statement or representation relating to, the product designated “Dan- 
druff Eradicator” as to import or imply or the effect of which tends 
or may tend to convey the belief or impression that said product, 
when locally applied to the scalp, will eradicate, remove, or destroy 
dandruff or promote the growth of hair or feed or nourish dry 
scalps. 

3. The use of the hyphenated words “Crystal-Sheen” either alone or 
in connection with the particular label and design of the container 
of its hair rinse product, or in any other way, the effect of which 
tends or may tend to convey the belief or impression to purchasers 
or prospective purchasers that the said product is the widely and 
favorably known “Sparkle-Sheen” hair rinse, the competitive product 
referred to in Paragraph Two in stipulation. 

4. The use of the word “Lanoleen” as a brand name for their 
emulsion or of any other phonetic spelling of the word Lanolin, 
either alone or in connection or conjunction with any other word or 
words, or in any other way, so as to import or imply or the effect of 
which tends or may tend to convey the belief or impression that 
said product is in fact a Lanolin product or that. the Lanolin content 
of said product is of such substantiality as to contribute any value 
thereto. 
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5. Stating or representing that they “buy for cash” so as to import 
or imply that they always follow such policy, when in fact, they 
do not always buy for cash. . 

6. The use of the legend “Weight 4 oz.” in connection with the 
illustration of a product or of any other weight indication in con- 
nection with their products, the effect of which tends or may tend to 
convey the belief to purchasers that such weight indication refers 
to the weight of the contents of the product, when in fact, such 
weight indication actually refers to the mailing weight of the product. 
(May 13, 1941.) 

3113. Textile Fabrics—Composition.—Irving Roth and Arthur Bassin, 
copartners, trading as Vogue Silks, engaged in the sale and distribu- 
tion of textile fabrics in interstate commerce, in competition with 
other partnerships and with individuals, firms, and corporations like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Irving Roth and Arthur Bassin, in connection with the sale and 
offering for sale and distribution of their textile fabrics in commerce 
as defined by the Federal Trade Commission Act, agreed they will 
forthwith cease and desist from: 

(a) The use of the words “Pure Dye” or any other word or words 
connoting silk, to designate or describe a product which is not com- 
posed of silk. If the product is composed in part of silk and in part 
of fibers or material other than silk, and the words “Pure Dye” or 
other silk connoting words are used properly to describe such silk 
content, then the words “Pure Dye” or other silk connoting words, 
whenever used, shall be immediately accompanied by some other word 
or words printed in equally conspicuous type so as to accurately 
designate each constituent fiber or material of which the product is 
composed, in the order of its predominance by weight, beginning with 
the largest single constituent. 

(6) Advertising, branding, labeling, invoicing, selling, or offer- 
ing for sale products composed in whole or in part of rayon without 
clearly disclosing, by the use of the word “rayon,” the fact that such 
products are composed of or contain rayon; and, when a product 
is composed in part of rayon and in part of fibers or materials other 
than rayon, from failing to disclose each constituent fiber, in the order 
of its predominance by weight beginning with the largest single con- 
stituent, in immediate connection or conjunction with and in type 
equally conspicuous as the word “rayon.” (May 14, 1941.) 

3114. Electrical Heating Pads—Qualities and Results—Knapp-Mon- 
arch Co., a corporation, engaged in the sale and distribution of elec- 
trical equipment, including heating pads, in interstate commerce, in 


1724 FEDERAL TRADE COMMISSION DECISIONS 


competition with other corporations and with individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of com- 
petition in commerce as set forth therein. ; 

Knapp-Monarch Co., in connection with the sale or offering for 
sale in commerce as defined by the Federal Trade Commission Act 
of its electrical heating pads not equipped or provided with three or 
more adequate thermostatic or other heat controls calibrated for three 
different, distinct temperatures or degrees of heat, agreed to cease 
and desist from the use of the words “three heat” as descriptive of 
such pads or the switches used therewith; and from the use of the 
words or phrases “three heat,” “three distinct heats,” “three heat 
switch” or “low, medium, high,” or other words or phrases of similar 
implication or meaning in any way so as to import or imply or the 
effect of which tends or may tend to convey the belief that said 
electrical heating pads are capable of maintaining, or that the operation 
of such switches effects or results in maintaining, three different, 
distinct temperatures or degrees of heat. (May 14, 1941.) 

3115. Electrical Heating Pads—Qualities and Results—Dominion Elec- 
trical Manufacturing, Inc., a corporation, engaged in the sale and 
distribution of electrical equipment including heating pads, in inter- 
state commerce, in competition with other corporations and with indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Dominion Electrical Manufacturing, Inc., in connection with the 
sale or offering for sale, in commerce as defined by the Federal 
Trade Commission Act, of its electrical heating pads not equipped or 
provided with adequate thermostatic or other heat controls cali- 
brated for three different, distinct temperatures or degrees of heat, 
agreed to cease and desist from the use of the words “Three heats” 
as descriptive of such pads or the switches used therewith; and from 
the use of the words or phrases “Three heats” or “Low, Medium, 
High” or other words or phrases of similar implication or meaning 
so as to import or imply or the effect of which tends or may tend 
to convey the belief that said electrical heating pads are capable of 
maintaining, or that the operation of such switches effects or results 
in maintaining three different, distinct temperatures or degrees of 
heat. (May 16, 1941.) 

3116. Peaneite Girdle—Qualities, Properties, or et —LaVel Co., a 
corporation, engaged in the sale and distribution of a number ee: 
types of ee rion garments, including a so-called “Sheer Mold 
Reducing Girdle,” in interstate commerce, causing said “reducing 
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girdle” to be sold under its adopted trade name “Sheer Mold Com- 
pany,” in competition with other corporations and with individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

LaVel Co., whether trading under the name “Sheer Mold Com- 
pany” or under any other name, in connection with the offering for 
sale, sale or distribution of its garments or girdle in commerce, as 
commerce is defined by the Federal Trade Commission Act, agreed to 
cease and desist forthwith from the use, in advertisements or printed 
matter employed by it or furnished by it to others for their use, 
of the word “Reducing” as part of the trade name for said product, 
and from the use of the word “Reducing” or of any other word or 
words of similar meaning or implication, as descriptive of said 
product or of the accomplishments which purportedly result from its 
use so as to import or imply or the effect of which tends or may tend 
to convey the belief or impression that the wearing of such product 
will cause a reduction of local or bodily tissue or will effectively 
remove fat and thus overcome or lessen a condition of fatness or 
weight. (May 20, 1941.) 

3117. Reducing Girdle—Qualities, Properties, or Results—General Ad- 
vertising Agency, Inc., a corporation, engaged in the preparation of 
advertising matter for and in the dissemination thereof in connection 
with, its clientele in interstate commerce, for the purpose of induc- 
ing or which is likely to induce the purchase of products offered 
for sale and sold by its clientele in commerce, in competition with 
other corporations and with individuals, firms, and partnerships 
likewise engaged, in similar enterprises involving the circulation and 
distribution of advertising to induce or which is likely to induce 
the purchase of advertised merchandise, entered the following agree- 
ment to cease and desist from the alleged unfair methods of com- 
petition in commerce as set forth therein. 

General Advertising Agency, Inc., in connection with the dis- 
semination in commerce, as commerce is defined by the Federal Trade 
Commission Act, of advertising matter of whatever kind or descrip- 
tion relating to the so-called Sheer Mold Reducing Girdle of one 
of its customers, agreed to cease and desist forthwith from the use in 
such advertising of the word “Reducing” as part of the trade name 
for said garments, and from the use of the word “Reducing” or of 
any other word or words of similar meaning or implication as 
descriptive of the said garment or of the accomplishments which 
purportedly result from its use, so as to import or imply or the 
effect of which tends or may tend to convey the belief or impression 
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that the wearing of said garment will cause a reduction of local 
or bodily tissue or will effectively remove fat and thus overcome or 
lessen a condition of fatness or weight. (May 20, 1941.) 

3118. Curtain Stretchers—Unique and Qualities—Quaker Stretcher 
Co., a corporation, engaged in the sale and distribution of curtain 
stretchers in interstate commerce, in competition with other corpora- 
tions, and with individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Quaker Stretcher Co., in connection with the sale or offering for 
sale of curtain stretchers in commerce as defined by the Federal Trade 
Commission Act, agreed forthwith to cease and desist from any 
representation, either by printed statement, pictorial illustration or 
otherwise, the effect of which is to cause or may cause the impres- 
sion or belief that curtain stretchers are equipped with ball point 
pins when, in fact, they are not so equipped; or that the pins used in 
stretchers cannot loosen or come out when in fact, they can loosen 
and come out. (May 19, 1941.) 

8119. Electrical Heating Pads—Qualities and Results— Westinghouse 
Electric & Manufacturing Co., a corporation, engaged in the sale and 
distribution of electrical equipment, including heating pads, in inter- 
state commerce, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Westinghouse Electric & Manufacturing Co., in connection with 
the sale or offering for sale in commerce as defined by the Federal 
Trade Commission Act, of its electrical heating pads not equipped or 
provided with adequate thermostatic or other heat controls calibrated 
for three different, distinct temperatures or degrees of heat, agreed 
to cease and desist from the use of the words “3 heat,” as descriptive 
of such pads or the switches used therewith; and from the use of the 
words or phrases “3 heat,” “Three-heat switch,” or “low, medium, 
and high,” or other words or phrases of similar implication or mean- 
ing so as to import or imply or the effect of which tends or may tend 
to convey the belief that said electrical heating pads are capable of 
maintaining, or that the operation of such switches effects or results 
in maintaining, three different, distinct temperatures or degrees of 
heat. (May 19, 1941.) 

3120. Women’s Hosiery—Composition and Quality— Victor Silk Ho- 
siery Corp., a corporation, engaged in the manufacture, sale, and 
distribution of women’s hosiery in interstate commerce, in compe- 
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tition with other corporations and individuals, firms, and -partner- 
ships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Victor Silk Hosiery Corp., in connection with the sale and distri- 
bution of its products in commerce as defined by the Federal Trade 
Commission Act, agreed forthwith to cease and desist from: 

(a) The use of the word “silk” as part of its corporate or trade 
name and the use of the word “silk” or any other word or coined 
words connoting silk in or on advertising, trade literature, labels, 
invoices, or otherwise in designating or describing its stockings or 
merchandise not composed wholly of silk, the product of the cocoom 
of the silk worm. If the products are composed in part of silk and 
in part of some other fiber material and the word “silk” or similar 
words are used to refer to the silk content of such products, then 
such word or words, whenever used, shall be immediately accom- 
panied by some other word or words printed in equally conspicuous 
type so as to indicate clearly that the products are not composed 
wholly of silk. If the fiber other than silk constitutes the major 
portion of such product, the name or predominating material shall 
precede the word “silk,” as for example “rayon and silk.” 

(6) Advertising, branding, labeling, invoicing, selling, or offering 
for sale hosiery or other products which are composed in whole or 
in part of rayon without clearly disclosing by the use of the word 
“rayon” the fact that such products are composed of in part or con- 
tain rayon. And when the product is composed in part of rayon 
and in part of fiber or materials other than rayon, failing to disclose 
each constituent fiber in the order of its predominance, by weight, 
beginning with the largest single constituent in immediate connec- 
tion or conjunction with and in type equally conspicuous as the 
word “rayon.” 

(c) Advertising, branding by transfer or otherwise labeling, in- 
voicing, selling, or offering for sale hosiery marked “42 gauge” when 
in truth and in fact said hosiery is not “42 gauge.” (May 20, 1941.) 

3121. Shoes—Composition.—Wohl Shoe Co., a corporation, engaged. 
in the business of selling shoes at wholesale and retail, in interstate 
commerce, in competition with other corporations and with indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Wohl Shoe Co. in connection with the sale and distribution of its 
products in commerce, as defined by said Act, agreed to cease and 
desist forthwith from 
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1. Using the word “Alligator” either alone or in connection with 
the word “Calf” or of any other word or words of similar meaning 
or import to designate or describe such of said products as are not 
made from the hide of an alligator, or otherwise representing that 
products made from other leathers or materials are made from alli- 
gator hide; provided however, that the said word “Alligator” may 
be used to describe the finish of products which are made from other 
materials and which have been finished or embossed to resemble 
alligator leather, when such word is immediately accompanied by 
another word or words clearly indicating that said designation refers 
only to the pattern embossed on such materials. 

2. Representing that the materials or leathers of which said prod- 
ucts are made are other than the actual materials or leathers used in 
such products. (May 21, 1941.) 

3122. Shoes—Composition.—Stern Brothers, a corporation, engaged 
in the business of operating a department store in New York City 
from which it sells and has sold its merchandise, including shoes, at 
retail in interstate commerce, in competition with other corporations 
and with individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Stern Brothers, in connection with the advertisement, offering for 
sale, sale or distribution of its products in commerce, as commerce 
is defined by the Federal Trade Commission Act, agreed to cease 
and desist forthwith from 

1. Using the word “alligator” or any other word or words of simi- 
lar import or meaning, to designate or describe such of said products 
as are not made from the hide of an alligator, or otherwise represent- 
ing that products made from other leathers or materials are made 
from alligator hide; provided, however, that the word “alligator” 
may be used to describe the finish of products which are made from 
other materials and which are finished or embossed to resemble alli- 
gator leather, when said word is immediately accompanied by another 
word or words clearly indicating that said designation refers only to 
the pattern embossed on such materials. 

2. Representing that the materials or leathers of which said prod- 
ucts are made are other than the actual materials or leathers used in 
such products. (May 21, 1941.) 

3123. Medicinal Preparation—Qualities, Properties, or Results, and 
Prices.—Oscar F. Fox and W. Harvey Patterson, trading as “Ne-Wa- 
Te Company,” engaged in the sale and shipment in interstate com- 
merce of a medicinal preparation known as “Ne-Wa-Te Native Herbs,” 
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in competition with other partnerships and with corporations, indi- 
viduals, and firms likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion in commerce as*set forth therein. 

Oscar F. Fox and W. Harvey Patterson in connection with the sale 
and distribution of their product in commerce, as defined by said 
Act, agreed to cease and desist, directly or inferentially, from: 

(a) Representing that the preparation “Ne-Wa-Te Native Herbs” 
is an effective treatment or competent remedy for diseases of the 
stomach, liver, kidney, bowels, and rundown condition; for bilious- 
ness, constipation, colds, piles, kidney and bladder weakness, pain 
in the back, neck, shoulders, hips or side, heartburn, heart palpita- 
tion, bilious or sick headache, sour and sick stomach, belching, bloat- 
ing, gas on the stomach, and female complaints; that said prepara- 
tion will rid the system of lumbago and certain forms of rheumatism ; 
ulcers of the stomach and bowels, lowered vitality, pimples and blem- 
ishes of the skin, foul breath, etc.; from representing that said prepa- 
ration will help to avoid appendicitis, catarrh, fevers, asthma, indi- 
gestion, and other ailments or any other affliction or condition what- 
soever except as a purgative or laxative and which should be sold 
with a caution notice. 

(6) Representing as the customary or regular price or prices of 
their product prices which are fictitious and in excess of the price at 
which such products are customarily and regularly sold or offered 
for sale in the usual course of business. (May 28, 1941.) 

3124. Fountain Pens—Source or Origin, Guaranteed, Price, and Manufac- 
turer.— Joseph Starr and William Starr, copartners, trading as Starr 
Pen Co. and as Waltham Pen Co., engaged in the sale and distribu- 
tion of fountain pens in interstate commerce, in competition with 
other partnerships and with corporations, firms, and individuals like- 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Joseph Starr and William Starr, and each of them, in connection 
with the sale or offering for sale of fountain pens in commerce as 
defined by the Federal Trade Commission Act, agreed to forthwith 
cease and desist from: 

(a) The use of the word or name “Waltham” in connection with 
or as part of their trade name or as a brand or label for such 
merchandise. 

(b) The issuance and dissemination of “Life Time Service” certifi- 
cates or “Guaranteed for Life” certificates as pertaining to such 
merchandise; or the designation of any representation or agreement 
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as a guarantee, guaranty or warranty which involves a service charge 
or calls for the payment of additional money by the purchasers of said 
merchandise. 

(c) The use of or furnishing ines with a means to use the price 
figures “$5.00” or any other amount which purports to be the retail 
selling price of such pens, when in fact, such indicated retail selling 
price is fictitious or in excess of the price customarily asked for said 
pens in the usual course of retail trade. 

(d) Representing that they manufacture such fountain pens or that 
they actually own and operate or directly and absolutely control a 
factory or plant in which the same are manufactured or produced. 
(May 23, 1941.) 

3125. Furniture—Nature of Manufacture and Manufacturer—Curtis 
Furniture Co., a New York corporation, engaged in the sale and 
distribution of household furniture in interstate commerce, in com- 
petition with other corporations and with individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Curtis Furniture Co., in connection with the advertisement, offer- 
ing for sale, sale or distribution of its furniture in commerce, as 
commerce is defined by the Federal Trade Commission Act, agreed 
it will cease and desist forthwith from stating or representing that 
the said furniture is “hand-constructed” or “hand-carved” or that 
the said furniture is made or manufactured by the said corporation, 
that is to say, that the articles of furniture sold by the said corpora- 
tion in commerce as aforesaid are made or manufactured in factories 
or plants owned and operated or controlled by the said corporation, 
when in fact, such articles of furniture have been made by others 
either complete or except as to the upholstering of such articles. 
(May 23, 1941.) 

3126. Hosiery and Lingerie—Composition, Value, Prices, Ete— Holland 
E. Shoaf and Robert Shoaf, trading as Paramount Hosiery Co., en- 
gaged in the sale and distribution of hosiery and lingerie in com- 
merce, in competition with other individuals and with corporations, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Holland E. Shoaf and Robert Shoaf in connection with the sale and 
distribution of their products in commerce, as defined by said Act, 
agreed to cease and desist from: 

(a) The use of the words “silk,” “satin,” “crepe,” “chiffon” or any 
other word or words connoting silk, to designate or describe a prod- 
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uct which is not composed of silk. If the product is composed in 
part of silk and in part of fibers or material other than silk, and the 
word “silk” or other silk connoting word is used properly’ to describe 
such silk content, then the word “silk” or other silk connoting word, 
whenever used, shall be immediately accompanied by some other 
word or words printed in equally conspicuous type so as to accurately 
designate each constituent fiber or material of which the product is 
composed, in the order of its predominance by weight, beginning with 
the largest single constituent. 

(6) Advertising, branding, labeling, invoicing, selling, or offering 
for sale products composed in whole or in part of rayon without 
clearly disclosing, by the use of the word “rayon,” the fact that such 
products are composed of or contain rayon; and, when a product is 
composed in part of rayon and in part of fibers or materials other 
than rayon, from failing to disclose each constitutent fiber, in the 
order of its predominance by weight beginning with the largest single 
constituent, in immediate connection or conjunction with and in type 
equally conspicuous as the word “rayon.” 

(¢) Quoting or representing as the value of their products, values 
or prices which are in fact fictitious and in excess of the prices at 
which similar merchandise of comparable quality customarily is 
offered for sale and sold in the usual course of business. 

(zd) The use of the word “slightly” in connection with or as mod- 
ifying the word “imperfect” or in any manner so as to import or 
imply that imperfections in hosiery or other wearing apparel are 
slight or negligible when, in fact, the extent, degree or nature of 
such imperfections are such as to be improperly designated or 
referred to as “slightly” or slight. (May 29, 1941.) 

3127. Textile Fabrics—Composition—Walter-Lewis Woolen Corp., a 
corporation, engaged in the sale and distribution of textile fabrics 
in interstate commerce, in competition with other corporations and 
with individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

The term “wool” as defined by the Wool Products Labeling Act of 
1939 means the fiber from the fleece of the sheep or lamb or hair of 
the Angora or Cashmere goat (and may include the so-called specialty 
fibers from the hair of the camel, alpaca, llama and vicuna) which 
has never been reclaimed from any woven or felted wool product. 

Walter-Lewis Woolen Corp., in connection with the sale or offering 
for sale in commerce as defined by the Federal Trade Commission 
Act, of textile fabrics composed predominately of fibers other than 
camel’s hair, agreed to forthwith cease and desist from the use in its 
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brands, labels, or other trade indicia of the word or words “Camels” or 
“Camels Hair” or a depiction of a camel, or of any other words or 
representations of similar implication or meaning in any way so as 
to import or imply or the effect of which tends or may tend to cause 
the impression or belief that camel’s hair constitutes a substantial 
proportion of the fiber content of such fabric: 

Provided, however, That the words “Camels Hair” or other word 
or words properly descriptive of such so-called specialty fiber content 
of said fabric may be used to describe the so-called specialty fiber 
content when immediately accompanied by a word or words printed 
in equally conspicuous type accurately designating each constituent 
fiber or material in the order of its predominance by weight and 
specifying the proportions or percentage of such so-called specialty 
fiber as, for example, “Wool and Camels Hair, Camels Hair 1%.” 

It is further understood that no provision contained in this agree- 
ment, so far as the same refers to wool products, shall be construed as 
authorizing or permitting, after July 14, 1941, the labeling of any 
wool product in any manner other than in strict conformity with the 
provisions of the Wool Products Labeling Act of 1939. (May 29, 
1941.) 

3128. Goat’s Milk Products—Comparative Merits, Indorsements, Quali- 
ties, Properties, or Results, Etc.—Cornelius J. King, an individual, trad- 
ing under the name and style of “King’s Goat Milk Laboratories” en- 
gaged in the manufacture of various products composed either entirely 
or in part of goat’s milk, and in the sale and distribution thereof in 
interstate commerce, in competition with other corporations, individ- 
uals, firms, and partnerships likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

Cornelius J. King, in connection with, the sale and distribution of 
said products in commerce, as commerce is defined by the Federal 
Trade Commission Act, agreed to cease and desist forthwith from 
stating or representing, or from the use of any statement or repre- 
sentation, the effect of which tends or may tend to convey the 
belief— 

1. That goat’s milk contains far more or, in fact, any more of 
Vitamins A, B, C, D, and G than does cow’s milk. 

2. That goat’s milk is alkaline in reaction. 

3. That the fat globules in goat’s milk are in more perfect emulsion 
than in any other milks, or that they are usually digested in 20 
minutes. 

4, That goat’s milk, as compared with the other more available 
milks, stands preeminent as a food choice in nutritional therapeutics, 
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5. That hospitals and clinics in America and Europe generally pre- 
scribe goat’s milk as a food remedy in infant and adult feeding for 
many chronic and acute diseases. 

6. That the findings of eminent authorities on tuberculosis support 
or substantiate such alleged claims or representations that persons 
suffering from tuberculosis can be restored to normal health or cured 
through the use of goat’s milk as an essential diet or as part of the 
diet, or that goat’s milk is actually superior, safer, and better to use 
than other milks. 

7. That no child who was fed on plenty of goat’s milk ever had 
rickets or anemia. 

8. That the use of goat’s milk is a competent treatment for tubercular 
bones or eczema. 

9. That goat’s milk is more fitted or suitable in infant and child 
feeding than cow’s milk, or that it is the best substitute for human 
milk in such feeding. 

10. That goat’s milk contains more or a larger variety of vitamins 
than does cow’s milk. 

11. That goat’s milk is more nutritious or richer in vitamins than 
cow’s or other milk. 

12. That the use of goat’s milk in the treatment of stomach or in- 
testinal ulcers will obviate the necessity of surgical operations in ulcer 
cases generally. 

13. That goat’s milk is an essential food or therapeutic agent in 
the treatment of diabetes. 

14. That goat’s milk is an ideal food for most cases of colitis, 
arthritis, anemia, nervousness, loss of weight, run-down condition, 
constipation, tuberculosis, ulcerated stomach, nervous indigestion, 
babies, pernicious anemia, eczema, sugar diabetes, convalescence. 
(May 29, 1941.) 

3129. Men’s Clothing—Prices or Values—Chester Krone, an individ- 
ual trading as National Woolen Co., engaged in the sale and distribu- 
tion of men’s clothing in interstate commerce, in competition with 
other individuals and with corporations, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Chester Krone, in connection with the sale or offering for sale of 
his men’s suits or other commodities in commerce as defined by the 
Federal Trade Commission Act, agreed he will forthwith, cease and 
desist from representing as the customary or regular prices or values 
thereof prices or values which are in fact fictitious and in excess of 
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the prices at which his said commodities are customarily offered for 
sale and sold in the usual course of business. (May 29, 1941.) 

3131.1 Coal Tar Hair Dye Preparations—Safety—A. Rhodes Co., Inc., 
a corporation, engaged in the business of manufacturing two coal 
tar hair dye products, one called “Rhodes’ Quick Color for Gray 
Hair” in A and B solutions, the other “Rhodes’ Shampoo Tint for 
Gray Hair” in the form of tablets and a peroxide to be used as a 
bleach. It also manufactures a hair dye called “Rhodes’ Reju-Vena,” 
a solution containing metallic salts, and has sold said products in 
interstate commerce, in competition with other corporations and with 
individuals, firms, and partnershins likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

A. Rhodes Co., Inc., in connection with the dissemination of adver- 
tising by the means and in the manner above set out of the said 
coal tar hair dye preparations designated “Rhodes’ Quick Color for 
Gray Hair” and “Rhodes’ Shampoo Tint for Gray Hair,” or any 
other preparation of substantially the same composition, or possess- 
ing substantially the same properties, whether sold under such names 
or any other name, it will forthwith cease and desist from disseminat- 
ing any advertisements which fail conspicuously to reveal therein the 
following: 

“CautTion.—This product contains ingredients which may cause 
skin irritation on certain individuals and preliminary test according 
to accompanying directions should first be made. This product must 
not be used for dyeing the eyelashes or eyebrows; to do so may cause 
blindness.” 

Provided, however, That such advertisement need contain only the 
statement : 

“Caution.—Use only as directed on label.” 


if and when such label bears the first-described caution conspicuously 
displayed thereon and the accompanying labeling bears adequate 
directions for such preliminary testing before each application. 

The said corporation also agreed that it will cease and desist forth- 
with from disseminating by the means and in the manner above set 
out any advertising of its product called “Rhodes’ Reju-Vena” which 
fails to conspicuously reveal therein a cautionary statement to the 
effect that said product is not to be used under certain conditions or 
circumstances. 

Provided, however, That such advertising need contain only the 
statement : 


1 Stipulation 3130 was not accepted until after May 31, 1941, and is consequently not 
included at this point but is published in the ensuing volume. 
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“CautTion.—Use only as directed on label.” 


if and when such label bears the above described cautionary state- 
ment conspicuously displayed thereon. (May 21, 1941.) 

3182. Coal Tar Hair Dye Product—Safety—George Kremer, trading 
as Roux Distributing Co., engaged in the sale and distribution of 
a coal tar hair dye product designated “Roux Shampoo Tint” in 
interstate commerce, in competition with other individuals and with 
firms, partnerships, and corporations likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

George Kremer, in connection with the sale and distribution of 
his products in commerce, as defined by said act, agreed to cease and 
desist forthwith from disseminating, directly or indirectly, any adver- 
tisements which fail conspicuously to reveal therein the following: 

“Caution.—This product contains ingredients which may cause 
skin irritation on certain individuals and preliminary test according 
to accompanying directions should first be made. This product must 
not be used for dyeing the eyelashes or eyebrows; to do so may cause 
blindness.” 

Provided, however, That such advertisement need contain only the 
statement : 


“CautTion.—Use only as directed on label.” 


if and when such label bears the first-described caution conspicuously 
displayed thereon and the accompanying labeling bears adequate 
directions for such preliminary URS before each application. 
(May 21, 1941.) 

3133: Coal Tar Hair Dye Preparation—Safety—Norman W. Siebras, 
an individual, trading as Lady Lennox Co., engaged in the business 
of selling a certain coal tar hair dye product known as “Lady Len- 
nox Hair Coloring” in interstate commerce, in competition with 
other individuals and with corporations, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Norman W. Siebras, in connection with the dissemination of ad- 
vertising by the means and in the manner above set out of the said 
coal tar hair dye preparation designated “Lady Lennox Hair Color- 
ing,” or any other preparation of substantially the same composi- 
tion or possessing substantially the same properties, whether sold 
under that name or any other name, agreed to forthwith cease and 
desist from disseminating any advertisements which fail conspicu- 
ously to reveal therein the following: 
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“Caution.—This product contains ingredients which may cause 
skin irritation on certain individuals and preliminary test according 
to accompanying directions should first be made. This product must 
not be used for dyeing the eyelashes or eyebrows; to do so may cause 
blindness.” 

Provided, however, That such advertisement need contain only 
the statement : 


“Caution.—Use only as directed on label.” 


if and when such label bears the first-described caution conspicu- 
ously displayed thereon and the accompanying labeling bears ade- 
quate directions for such preliminary testing before each application. 
(May 21, 1941.) 

3134. Coal Tar Hair Dye Preparation—Safety—Clifford S. Donnell, 
an individual, engaged in the sale and distribution under the trade 
name “Queen Ann Manufacturing Company” of a coal tar hair dye 
preparation designated “Queen Ann Liquid Hair Coloring” in inter- 
state commerce, in competition with other individuals, and with 
firms, partnerships, and corporations likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Clifford S. Donnell, in connection with the dissemination of ad- 
vertising by the means and in the manner above set out of the said 
coal tar hair dye preparation designated “Queen Ann Liquid Hair 
Coloring,” or any other preparation substantially the same compo- 
sition or possessing substantially the same properties, whether sold 
under that name or any other name, agreed to cease and desist forth- 
with from disseminating any advertisements which fail conspicu- 
ously to reveal therein the following: 

“Caution.—This product contains ingredients which may cause 
skin irritation on certain individuals and a preliminary test accord- 
ing to accompanying directions should first be made. This product 
must not be used for dyeing the eyelashes or eyebrows; to do so may 
cause blindness.” 

Provided, however, That such advertisement need contain only 
the statement : 


“Caution.—Use only as directed on label.” 


if and when such label bears the first-described caution conspicuously 
displayed thereon and the accompanying labeling bears adequate 
directions for such preliminary testing before each application. 
(May 21, 1941.) 
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31385. Coal Tar Hair Dye Products—Safety— Humm Laboratories, Inc., 
a corporation, and Humbert Miragia, William H. H. Davis, and 
Harry White, individuals, the latter two of whom are president and 
secretary, respectively, of Duart Manufacturing Co., Inc., Ltd., a 
corporation, engaged in the manufacture of Humm products, coal- 
tar hair dyes of which there are some 30 different shades, and in the 
sale thereof, either directly to the consuming public or through 
Duart Manufacturing Co., Inc., Ltd., as its sole distributing agency, 
to the trade, in interstate commerce, in competition with other cor- 
porations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as 
set forth therein. 

Humm Laboratories, Inc., Duart Manufacturing Co., Inc., Ltd., 
Humbert Miragia, William H. H. Davis, and Harry White, in con- 
nection with the sale and distribution of their products in commerce, 
as defined by said act, agreed to cease and desist forthwith from 
disseminating any advertisements which fail conspicuously to reveal 
therein the following: 

“CauTion.—This product contains ingredients which may cause 
skin irritation on certain individuals and preliminary test according 
to accompanying directions should first be made. This produce must 
not be used for dyeing the eyelashes or eyebrows; to do so may cause 
blindness.” 

Provided, however, That such advertisement need contain only the 
statement : 


“Caution.—Use only as directed on label.” 


if and when such label bears the first-described caution conspicuously 
displayed thereon and the accompanying labeling bears adequate 
directions for such preliminary testing before each application. 
(May 21, 1941.) 

3136. Coal Tar Hair Dye Preparation—Safety.— Godefroy Manufactur- 
ing Co., a corporation, engaged in the business of offering for sale and 
selling cosmetic products, including a certain coal tar hair dye product 
designated “Larieuse,” in commerce between and among various States 
of the United States; caused the product “Larieuse” to be placed in 
packages, each package containing four capsules of hair dye and a 
2-ounce bottle of hydrogen peroxide, and in the sale thereof in com- 
petition with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
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desist from the alleged unfair methods of competition in commerce as 
set forth therein. ; 

Godefroy Manufacturing Co., in connection with the dissemination 
of advertising by the means and in the manner above set out of the said 
coal tar hair dye preparation designated “Larieuse,” or any other 
preparation of substantially the same composition or possessing sub- 
stantially the same properties, whether sold under that name or any 
other name, agreed forthwith to cease and desist from disseminating 
any advertisements which fail conspicuously to reveal therein the 
following: 

“Caution.—This product contains ingredients which may cause skin 
irritation on certain individuals and a preliminary test according to 
accompanying directions should first be made. This product must not 
be used for dyeing the eyelashes or eyebrows; to do so may cause blind- 
ness.” 

Provided, however, That such advertisement need contain only the 
statement: 


“Caution.—Use only as directed on label.” 


if and when such label bears the first-described caution conspicuously 
displayed thereon and the accompanying labeling bears adequate direc- 
tions for such preliminary testing before each application. (May 
21, 1941.) 

3137. Coal Tar Hair Dye Preparations—Safety.—Sales Affiliates, Inc., a 
corporation, engaged in the business of offering for sale and selling 
two certain coal tar hair dye products, one designated “Loxol,” the 
other “Inecto” or “Inecto with Lustrium,” in commerce, as commerce 
is defined by the Federal Trade Commission Act, in competition with 
other corporations and with individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Sales Affiliates, Inc., in connection with the dissemination of adver- 
tising by the means and in the manner above set out of the said coal tar 
hair dye preparations designated “Loxol,” “Inecto;” or “Inecto with 
Lustrium,” or any other preparation of substantially the same com- 
position or possessing substantially the same properties, whether sold 
under such names or any other names, agreed forthwith to cease and 
desist from disseminating any advertisements which fail conspicuously 
to reveal therein the following: 

“Caution.—This product contains ingredients which may cause skin 
irritation on certain individuals and a preliminary test according to 
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accompanying directions should first be made. This product must not 
be used for dyeing the eyelashes or eyebrows; to do so may cause 
blindness.” 

Provided, however, That such advertisement need contain only the 
statement : 


“Caution.—Use only as directed on label.” 


if and when such label bears the first-described caution conspicuously 
displayed thereon and the accompanying labeling bears adequate 
directions for such preliminary testing before each application. (May 
21, 1941.) 

3138. Coal Tar Hair Dye Product—Safety—Fan Tan Co., Inc., a cor- 
poration, engaged in the sale and distribution under the trade name 
“Black Strand Company” of a coal tar hair dye product designated 
“Black Strand Hair Coloring” in interstate commerce, in competition 
with other corporations and with individuals, firms and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as 
set forth therein. 

Fan Tan Co., Inc., in connection with the sale and distribution of 
its product in commerce, as defined by said Act, agreed to cease and 
desist forthwith from disseminating any advertisements which fail 
conspicuously to reveal therein the following: 

“Caution.—This product contains ingredients which may cause skin 
irritation on certain individuals and preliminary test according to 
accompanying directions should first be made. This product must not 
be used for dyeing the eyelashes or eyebrows; to do so may cause 
blindness.” 

Provided, however, That such advertisement need contain only the 
statement : 


“Caution.—Use only as directed on label.” 


if and when such label bears the first described caution conspicuously 
displayed thereon and the accompanying labeling bears adequate direc- 
tions for such preliminary testing before each application. (May 
21, 1941.) 

3139. Coal Tar Hair Dye Preparations—Safety—Keystone, The Old 
Reliable Co., a corporation, engaged in the manufacture of cosmetics, 
toilet preparations and other merchandise, including two certain 
coal tar hair dye products of identical composition, one being desig- 
nated “Hi-Hat” and the other “Four Star,” and which latter prod- 
ucts it has sold and now sells, generally as the result of mail orders 
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and under the adopted trade names “Memphis Mail Order House” 
and “The Hi-Hat Company,” in interstate commerce, in competition 
with other corporations and with individuals, firms and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as 
set forth therein. 

Keystone, The Old Reliable Co., in connection with the dissemina- 
tion of advertising by the means and in the manner above set out of 
the said coal tar hair dye preparations designated “Hi-Hat” and 
“Four Star,” or any other preparation of substantially the same com- 
position or possessing substantially the same properties whether 
sold under said names or by any other name, agreed to cease and 
desist forthwith from disseminating any advertisements which fail 
conspicuously to reveal therein the following: 

“Caution.—This product contains ingredients which may cause 
skin irritation on certain individuals and preliminary test according 
to accompanying directions should first be made. This product must 
not be used for dyeing the eyelashes or eyebrows; to do so may 
cause blindness.” 

Provided, however, That such advertisement need contain only the 
statement, 

“Caution.—Use only as directed on label.” 


if and when such label bears the first described caution conspicuously 
displayed thereon and the accompanying labeling bears adequate 
directions for such preliminary testing before each application. 
(May 21, 1941.) 

3140. Coal Tar Hair Dye Product—Safety.—J ose G. Gonzalez and Mrs. 
Henry (Felicitas G.) Myers, individuals, engaged in the sale and 
distribution of a coal tar hair dye product designated “Malintzin” 
in interstate commerce, in competition with other individuals and 
with firms, partnerships and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Jose G. Gonzalez and Mrs. Henry (Felicitas G.) Myers in con- 
nection with the sale and distribution of their products in commerce, 
as defined by said Act, agreed to cease and desist forthwith from 
disseminating any advertisements which fail conspicuously to reveal 
therein the following: 

“Caution.—This pEoduat contains inompdishis which may cause 
skin irritation on certain individuals and preliminary test according 
to accompanying directions should first be made. This product must 


not be used for dyeing the eyelashes or eyebrows; to do so may cause 
blindness.” 
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Provided, however, That such advertisement need contain only the 
statement : 


“Caution.—Used only as directed on label.” 


if and when such label bears the first described caution conspicuously 
displayed thereon, and the accompanying labeling bears adequate 
directions for such preliminary testing before each application. 
(May 21, 1941.) 

3146.1 Booklet—Qualities, Properties, or Results, and Size—Richard U. 
Bashor, Webster C. Patterson, Richard S. Patterson and Robert T. 
Patterson, copartners, trading under the firm name “Blackstone- 
Marshall Publishing Company,” engaged in the sale and distribution 
of a booklet entitled “Your Will and How to Write It” in interstate 
commerce, in competition with other partnerships, and with indi- 
viduals, firms and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Richard U. Bashor, Webster C. Patterson, Richard S. Patterson 
and Robert T. Patterson, in connection with the advertisement, offer- 
ing for sale, sale or distribution of the booklet entitled “Your Will 
and How to Write It” in commerce, as commerce is defined by the 
Federal Trade Commission Act, agreed, and each of them agreed, 
whether trading under the firm name and style “Blackstone-Marshall 
Publishing Company” or under any other name, to cease and desist 
forthwith from: 

1. The use of the statement “It is easy to write your own will— 
a will that is entirely legal, that will be valid and unbreakable in 
any state,” or of any other statement of similar tenor, so as to import 
or imply that the use of said booklet will afford the purchaser 
thereof that degree of legal knowledge which is necessary to enable 
him or her to personally perfect such a legal instrument, as a last 
will and testament, which would be valid and unbreakable, that is to 
say, proof against being successfully contested in any State of the 
United States. 

2. The use of the term “Dept. 48” or of any other term or repre- 
sentation which tends or may tend to convey the belief that the 
business conducted by the said copartners is divided into 48 depart- 
ments or any number of departments other than actually exist or 
that it is of a size or magnitude in excess of what is actually the fact. 
(May 26, 1941.) 


1§tipulations 3141 to 3145 were not accepted until after May 31, 1941 and are conse- 
quently not included at this point but are published in the ensuing volume. 
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DIGEST OF FALSE, MISLEADING, AND FRAUDULENT 
ADVERTISING STIPULATIONS? 


01395.? Medicinal Preparation—Qualities, Properties, or Results—The 
Reese Chemical Co., a corporation, 10617 Frank Ave., Cleveland, 
Ohio, vendor-advertiser, was engaged in selling a medicinal prepara- 
tion designated “Thoxine,” represented as a remedy for sore throat 
and agreed, in connection with the dissemination of future adver- 
tising, to cease and desist from representing directly or by implica- 
tion, that said preparation— 


(a) Is a remedy or cure for sore throat; breaks up the grip of a sore throat; 
or is of any value in the treatment of a sore throat except insofar as it may 
afford temporary relief for certain aches and discomforts associated with a 
cold. 

(6) That it soothes congested membranes all the way down, or works quickly 
through the entire system. 

(c) That it is the ideal preparation for children. 


The said The Reese Chemical Co., further agreed not to publish, 
or cause to be published, any testimonial containing any representa- 
tion contrary to the foregoing agreement. (Feb. 18, 1941.) 

01454.? Cough Syrup—Qualities, Properties, or Results——Foley & Co., a 
corporation, 945 George St., Chicago, Ill., vendor-advertiser, was en- 
gaged in selling a medicinal preparation recommended for the treat- 
ment of coughs designated “Foley’s Honey & Tar Cough Syrup” and 
agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication: 


(a) That its therapeutic action is in excess of temporary relief for coughing 
due to irritations of throat and respiratory tract when these symptoms are 
due to mild inflammation of the mucous membranes of these structures. 

(6) That it stimulates the irritated tissues or the bronchial tubes, other 
than: their mucus secreting glands. 

(c) That it will give continuous comfort to the user, without continuous 
administration. 


1 The stipulations in question are those of the radio and periodical division with vendor- 
advertisers. Period covered is that of this volume, namely, December 1, 1940, to May 31, 
1941, inclusive. For digests of previous stipulations, see vols. 14 to 31 of Commission’s 
decisions. 

2 Supplemental. 
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The said Foley & Co. further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Dec. 18, 1940.) 

01589.1 Medicinal Preparation—Safety—F. A. Stuart Co., a corpo- 

ration, Marshall, Mich., vendor-advertiser, was engaged in selling « 
medicinal preparation alleged to have laxative properties, designated 
“Stuart’s Laxative Compound Tablets” agreed, in connection with 
the dissemination of future advertising, to cease and desist from rep- 
resenting directly or by implication: 
That said preparation will in no case have any deleterious effects or is safe 
to use in all cases, or which fails to reveal, (@) that the use of said preparation 
should be discontinued where a skin rash appears, (0) that said preparation 
should not be used when abdominal pain (stomach-ache, cramps, colic), nausea, 
vomiting (stomach sickness) or other symptoms of appendicitis are present, 
and (c) that frequent or continued use of said preparation may result in de- 
pendence on laxatives, Provided, however, That such advertisement need contain 
only a statement that the preparation should be used only as directed on the 
label thereof, if and when such label either contains cautioning or warning 
statements to the same effect as (a), (b) and (c) above, or specifically directs 
attention to similar warning statements in the accompanying labeling. 

The said F. A. Stuart Co. also agreed not to publish or cause to 
be published any testimonial contrary to the foregoing agreement. 
(Feb. 14, 1941.) 

01665. Medicinal Preparation—Qualities, Properties, or Results.— 
Thomas J. McBride, an individual, trading as The Entromul Co., 
1655 Riverside Drive, Los Angeles, Calif., vendor-advertiser, was en- 
gaged in selling a medicinal preparation designated “Entromul,” 
alleged to be of value in the treatment of various stomach and 
intestinal disturbances and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing 
directly or by implication: 

(a) That an over-dosage of said preparation can have no harmful effects. 

(b) That said preparation will have a beneficial influence on an excess acid 
condition of the bowels or colon. 

(c) That said preparation will help maintain the alkaline-acid balance of 
the body. 

(d) That said preparation will eliminate the putrefactive germs found in the 
intestines. 

(e) That said preparation has any significant value in the treatment of simple 
mucous colitis. 

(f) That said preparation is capable of providing a protective dressing to the 
mucous membrane lining of the stomach. 

(g) That said preparation is a corrective or is a lasting relieving agent. 
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The said Thomas J. McBride further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Dec. 2, 1940.) 

01798. Midget Radio Receiving Set—Nature, Qualities, Guaranteed, 
Size, and Competitive Products—W. P. Beshore, C. S. Beshore, D. L. 
Beshore, and P. S. Beshore, copartners, trading as Midget Radio Co., 
Fort Kearney State Bank Building, Kearney, Nebr., vendor-adver- 
tisers, were engaged in selling a crystal type of midget radio 
receiving set and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or 
by implication : 


(a) That said radio is other than a erystal or crystal type of radio receiving 
Set; or 

(6) That said radio is “wireless ;” or 

(c) That the dial of said radio is of such luminosity as to be visible in the 
dark, or will afford perfect tuning; or 

(d) That said radio is guaranteed without at the same time setting forth 
all of the essential terms and conditions of such guarantee; or 

(e) That said radio, as newly designed, weighs but four ounces or is smaller 
than the ordinary cigarette package, and from making any other claim which 
misrepresents the actual size of said radio; or 

(f) That all competitive crystal radio sets with walnut cabinets are of the 
same quality and value, or that any of such sets retailing for more .than 
69 cents are necessarily excessively priced, and from making any statements 
which misrepresent the quality or value of competitive sets or which otherwise 
falsely disparage such sets. 


The said W. P. Beshore, C. S. Beshore, D. L. Beshore, and P. S. 
Beshore agreed not to publish or cause to be published any testi- 
monial containing any representation contrary to the foregoing agree- 
ment. (May 27, 1941.) 

01812.1 Coal Tar Hair Dye Product—Safety.—Rap-I-Dol Distributing 
Corp., a corporation, 151 West Forty-Sixth St., New York, N. Y., 
vendor-advertiser, was engaged in selling a certain coal tar hair dye 
product designated Rap-I-Dol Hair Coloring and agreed to cease 
and desist from disseminating any advertisements which fail con- 
spicuously to reveal therein the following: 


“CAUTION.—This product contains ingredients which may cause skin irrita- 
tion on certain individuals and a preliminary test according to accompanying 
directions should first be made. This product must not be used for dyeing the 
eyelashes or eyebrows; to do so may cause blindness.” 
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Provided, however, That such advertisement need contain only the 
statement : 


“Caution.—Use only as directed on label,” 


if and when such label bears the first described caution conspicuously 
displayed thereon, and the accompanying labeling bears adequate 
directions for such preliminary testing before each application. 
(May 21, 1941.) 

02112.1 Coal Tar Hair Dye Products—Safety—Paragon Distributing 
Corp., a corporation, also trading as Paragon Laboratories, Inc., 
Eterne Manufacturing Corp., and Paragon Institute, 11 West Thirty- 
second St., New York, N. Y., vendor-advertiser, was engaged in sell- 
ing certain coal tar hair dye products designated Eternol Tint Oil 
Shampoo and Paragon Hair Coloring and agreed to cease and desist 
from disseminating any advertisements which fail conspicuously to 
reveal therein the following: 

“CAuUTION.—This product contains ingredients which may cause skin irrita- 
tion on certain individuals and a preliminary test according to accompanying 
directions should first be made. This product must not be used for dyeing 
the eyelashes or eyebrows; to do so may cause blindness.” 

Provided, however, That such advertisement need contain only the 
statement : 


“Caution.—Use only as directed on label,” 


if and when such label bears the first described caution conspicuously 
displayed thereon, and the accompanying labeling bears adequate 
directions for such preliminary testing before each application. 
(May 21, 1941.) 

02436.1 Gelatine—Scientific Facts, Qualities, Properties, or Results, Man- 
ufacturer, Etc.—Charles B. Knox Gelatine Co., Inc., a corporation, 
Johnstown, N. Y., vendor-advertiser, was engaged in selling a prod- 
uct designated Knox Gelatine or Knox Sparkling Gelatine and 
agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication: 

1. That scientific laboratory tests have established as a matter of scientific 
fact that Knox Gelatine increases vim and vitality, increases endurance, builds 
resistance to fatigue, cuts down and lessens fatigue, increases stamina and 
“staying power,” curbs tiredness, restores vigor or stores energy. 

2. That Knox Gelatine or Knox Sparkling Gelatine prevents fatigue; keeps 
one in top form for working hard and playing hard; enables a person to sleep 
better or awaken more refreshed; lessens the seriousness of athletic injuries 
or causes minor athletic injuries to respond quicker to treatment; increases 
muscular work capacity 50 percent to 100 percent or is of any substantial 
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benefit increasing muscular work capacity; doubles energy or increases energy 
output 37 percent to 240 percent or is of any substantial value in increasing 
energy output; is an amazing discovery or stores energy. 

3. That it is a manufacturer; but nothing in this stipulation shall prevent 
the Charles B. Knox Gelatine Co., Inc. from representing and stating that Knox 
Gelatine is manufactured under the laboratory supervision of the Charles B. 
Knox Gelatine Co., Inc. 

Provided, That if, in the event future facts and circumstances 
should in the judgment of the Commission so warrant, such suitable 
modification hereof may be made as may be necessary to conform 
to such facts. 

The said Charles B. Knox Co., Inc., further agreed not to publish 
or cause to be published any testimonial containing any representa- 
tion contrary to the foregoing agreement. (Apr. 28, 1941.) 

02683. Cosmetic Preparations—Qualities, Properties, or Results.——Rose 
Helen Kingstone, an individual trading as The R. H. Laird Co. and 
Rose Laird, 785 Fifth Ave., New York, N. Y., vendor-advertiser, was 
engaged in selling cosmetic preparations designated Rose Laird’s 
Greaseless Lubricant, Protective Face Lotion, Overnight Cream and 
Liquid Facial Soap and agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly 
or by implication: 

(a) That the products alone or in combination will correct blemishes or 
other skin ills, conditions or problems. 

(6) That the products alone or in combination will enable one to acquire 
or keep a clear skin. 

(c) That the products alone or in combination will enable persons to free 
themselves from a problem skin. ; 
(ad) That by use of the products alone or in combination one will not have 
bumpy skin, excess oil, eruptions, coarse pores or blackheads, or that such 

conditions will be cleared by the separate or combined use of her products. 

The said Rose Helen Kingstone further agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Dec. 2, 1940.) 

02684. Filter for Lubricating Oil of Internal Combustion Engines—Qual- 
ities, Properties, or Results—Fram Corporation, a corporation, Rum- 
ford Post Office, East Providence, R. I., vendor-advertiser, was en- 
gaged in selling a certain filter for the lubricating oil of internal 
combustion engines, designated Fram Oil and Motor Cleaner and 
agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication: 

(a) That by the use of the Fram Oil and Motor Cleaner motorists are freed 
from all oil and mechanical motor trouble. 

(bd) That the use of the Fram Oil and Motor Cleaner will double the possible 
length of service of an internal combustion engine or that the possible length of 
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service of such engine can be extended beyond any period not in accord with 
the facts; and 

(c) That installation of a Fram Oil and Motor Cleaner will effect savings 
sufficient to equal its cost in instances where a motor is consuming excessive oil 
because of a need for mechanical repairs. 

The said Fram Corporation agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Dec. 3, 1940.) 

02685. Drug Product—Qualities and Laboratory—Milton Boyle, Jr., 
and H. Sibner, copartners operating under the firm name of Char- 
mette Cosmetic Laboratory, Charmette Laboratory, and Charmette 
Laboratories, 730 Fifth Ave., New York, N. Y., vendor-advertisers, 
were engaged in selling a drug product designated Rx28 and agreed, 
in connection with dissemination of future advertising, to cease and 
desist from representing directly or by implication: 

That Rx28 is a remedy for acne, pimples, blackheads or other skin blemishes, or 
that relief of any kind is assured or sure. 

Milton Boyle, Jr., and H. Sibner further agreed to cease and desist 
from the use of the words “Laboratory” and “Laboratories” in their 
trade name, or from otherwise representing that they own, operate 
or control a laboratory. 

The said Milton Boyle, Jr. and H. Sibner further agreed not to 
publish or cause to be published any testimonial containing any 
representation contrary to the foregoing agreement. (Dec. 6, 1940.) 

02686. Medicinal Preparation—Qualities—G. W. Bodine, an individ- 
ual trading as Field Herbs, 10353 South Peoria St., Chicago, Ill., was 
engaged in selling a medicinal preparation designated Herbs and 
agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication: 

That his product is of any value whatsoever in the treatment of coughs, colds, 
asthma, nervousness, diabetes, or heart trouble, or that his product is a com- 
petent treatment or effective remedy for affections of the kidneys, bladder or 
intestines. 

The said G. W. Bodine further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Dec. 6, 1940.) 

02687. Medicinal preparation—Approval or Indorsement and Qualities, 
Properties, or Results——Lester Meyers, an individual, 112 East Seven- 
teenth St., New York, N. Y., was engaged in the business of con- 
ducting an advertising agency which disseminated advertisements 
for a preparation designated “Activanad” on behalf of Charles J. 
Ahsbahs, trading as Neo-Products Co. of America, in the city of New 
York, State of New York and agreed, in connection with the dissem- 
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ination of future advertising, to cease and desist from representing 
directly or by implication that said preparation— 

(a) Is-praised.or. recommended by eminent physicians or.psychiatrists. 

(b) Strengthens the body; is beneficial for persons afflicted with fear, anxiety, 
irritability, worry or fatigue; benefits failing physical processes ; prevents chronic 
disorders or otherwise representing that said preparation has any therapeutic 
value in the prevention of any ailment or disease; prevents fatigue; builds up 
the body; promotes formation of new blood, or is of any therapeutic value in 
the treatment thereof; strengthens the muscles, or promotes sleep; increases 
capacity for mental concentration; provides new reserves of power, new funds 
of energy, better poise or self-confidence; provides energy for the body and 
strengthens the nerves; is an effective aphrodisiac; produces a striking or 
prompt effect; is beneficial following childbirth or physical collapse. (Dec. 6, 
1940. ) 

02688. Deodorant—Qualities, Properties, or Results, and Employment.— 
'P. Edwards, an individual operating under the trade name of The 
Nix Cosmetics Co., 1668 Monroe Ave., Memphis, Tenn., vendor- 
advertiser, was engaged in selling a cosmetic preparation designated 
“Nix Deodorant Cream,” and agreed, in connection with the dissemi- 
nation of future advertising, to cease and desist from representing 
directly or by implication: 

(a) That the application of Nix stops the flow of perspiration. 

(0) That an application of Nix stops perspiration odor for days. 

(c) That Nix affects perspiration or perspiration odors in a new way, or a 
way different from that of other preparations. 

(d) That Nix neutralizes or has any other substantial effect upon perspiration 
acids. 

The said P. Edwards further agreed to cease and desist from repre- 
senting, by the use of a misleading headline or otherwise, that any 
girls are “wanted,” or from otherwise representing, importing, or 
implying that he has any employment to offer. (Dec. 9, 1940.) 

02689. Electric Fence Controllers—Approval or Indorsement, Value, 
Safety, Qualities, Ete—Sears, Roebuck & Co., a corporation, Chicago, 
Ill., vendor-advertiser, was engaged in selling electric fence controllers 
designated “Sears Thrifty, Defiance, 4 Star, and Cross Country” 
electric fence controllers and agreed, in connection with the dissemi- 
nation of future advertising, to cease and desist from representing 
directly or by implication: 

(a) That any electric fence controller offered for sale or sold by it has been 
approved by the Underwriters’ Laboratories or any other laboratory, commission, 
or authority when such is not the fact; or 

(0) That any controller offered for sale or sold by it has any value in excess 
of the current market price at which such controller is regularly sold, or that 
it has a value in excess of the recent market price at which such controller was 
regularly sold; or 
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(c) That an electric fence served by any of the controllers offered for sale 
or sold by it is “absolutely” safe; or 

(ad) That purchasers can save more than half the cost of their electric fence 
controllers, or any other sum in excess of the average difference in the current 
market prices of controllers of equal quality, efficiency, and durability; or 

(e) That one or two wires will stop both large and small animals, which 
include sheep and goats; or 

(f) That an electric wire fence will assure protection of fields or crops. 

The said Sears, Roebuck & Co. agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (Dec. 9, 1940.) 

02690. Dog Food—Comparative Merits, Laboratory, and Qualities, Prop- 
erties, or Results—The Charles H. Lilly Co., a corporation, Seattle, 
Wash., vendor-advertiser, was engaged in selling a dog food desig- 
nated “Lilly’s Dog Food” and agreed, in connection with the dissemi- 
nation of future advertising, to cease and desist from representing 
directly or by implication: 

(a) That its dog food is better than uncooked dog food. 

(6) That it owns, operates, or controls a laboratory. 

(c) That its product prevents any skin disorder, aids in assimilating mineral 
matter, stimulates the glands, tones the digestive tract, or aids the lustre or 
sleekness of the hair coat. 

The said The Charles H. Lilly Co. further agreed not to publish 
or cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Dec. 9, 1940.) 

02691. Perfume—Source or Origin—W. F. Hagel, an individual doing 
business as such and under the trade name Rexbell, Huntington 
Station, Post Office Box 124, New York, N. Y., vendor-advertiser, 
was engaged in selling a preparation designated “French Love Drops” 
and agreed, in connection with the dissemination of future adver- 
tising, to cease and desist from representing directly or by 
implication: 

By the use of the word “French” as a part of the name of said product that 
said product was manufactured or compounded in France, or by the use of 
the word ‘“Wxotic’ as descriptive of said product that said product was 
introduced from a foreign country. 

The said W. F. Hagel further agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (Dec. 10, 1940.) 

02692. Rat Killing Preparations—Qualities, Properties, or Results, and 
Comparative Merits.—Cenol Co., Inc., a corporation, 4250-4256 North 
Crawford Ave., Chicago, Ill., vendor-advertiser, was engaged in 
selling two rat-killing preparations designated “Cenol Squill Pow- 
der” and “Cenol Rat Destroyer” and agreed, in connection with the 
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dissemination of future advertising, to cease and desist from 
representing directly or by implication: 
Cenol Squill Powder: 


(a) That Cenol Squill Powder will kill any species of mice except that 
Species known as house mice. 

(b) That it is the leading raticide in the United States, and that it is 
Superior to or more effective than similar preparations containing the same 
amount and toxic quality of red squill powder. 


Cenol Rat Destroyer: 


(ce) That Cenol Rat Destroyer will destroy any species of mice except that 
species designated as house mice. 

(d@) That the effect of Barium Carbonate content contained in Cenol Rat 
Destroyer will drive poisoned rats out of doors to die in the open. 

The said Cenol Co., Inc., agreed not to publish, or cause to be pub- 
lished, any testimonial containing any representation contrary to 
the foregoing agreement. (Dec. 10, 1940.) 

02698. Hair Product—Composition and Qualities, Properties, or Re- 
sults—Newmark’s Advertising Agency, Inc., a corporation, 217 Sev- 
enth Ave., New York, N. Y., was engaged in the business of conduct- 
ing an advertising agency which disseminated advertisements for a 
cosmetic product designated “Lucone Herb Tonic” on behalf of 
Lucone, Inc., New York, N. Y., and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication: 

(a) That the product is an herb tonic or from otherwise representing or 
implying that it is composed wholly of herbs or from making any other untrue 
statement regarding its composition. 

(0) That the product contains no greasy substances. 

(c) That the product will promote, provide, cause, or assure a healthy or 
robust or abundant hair growth or from otherwise representing or implying 
that it will cause hair to grow. 

(d@) That the product will prevent baldness, hair loss, or dandruff. 

(e) That the product will save the hair or end falling or thinning hair or 
dandruff. (Dec. 10, 1940.) 

02694. Rat-killing Preparation—Tests, Guarantees, Qualities, Etc.— 
Chas. Denny, an individual trading as Sur-Rid Products Co., 455 
Paul Brown Building, St. Louis, Mo., vendor-advertiser, was engaged 
in selling a rat-killing preparation designed “Sur-Rid Rat Killer” 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication: 

(a) That he tests every lot of the product. 

(0) That he guarantees the killing power of the product. 

The said Chas. Denny further agreed to cease and desist from 
using the term “Sur-Rid” or any similar term or terms, word or 
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words, as a part of the brand name of the product or from otherwise 
representing or implying that it is sure in action or that its use will 
rid premises of rats. 

The said Chas. Denny agreed not to publish or cause to be published 
any testimonial containing any representation contrary to the 
foregoing agreement. (Dec. 17, 1940.) 

02695. Drug Product—Qualities, Properties, or Results, and Comparative 
Merits—D. R. Sterett and Margaret H. Sterett, copartners operating 
under the firm name of Na-Pa Chemical Co., 1108 South Broadway, 
Leavenworth, Kans., vendor-advertisers, were engaged in selling a 
drug product designated “Na-Pa Balm” and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication : 

(a) That the product is a competent treatment or an effective remedy for 
colds, or that it will break colds up, or that it provides protection or insurance 
against colds, or that it will aid in their prevention or do more than afford 
temporary relief from the symptoms and discomforts associated therewith. 

(bo) That the product is a competent treatment or an effective remedy for, or 
that it will provide protection or insurance against or aid in the prevention 
of muscular aches and minor ailments, or do more than afford temporary relief 
from the pain associated therewith. 

(c) That the product penetrates. 

(d) That the product acts as a barrier to keep out cold germs. 

(e) That the product is a competent treatment or an effective remedy for 
throat infections or sinus irritations or that it will aid in preventing those 
conditions. 

The said D. R. Sterett and Margaret H. Sterett further agreed that 
in making comparisons of the absorbing power of goose grease or 
any other ingredient contained in the product, they will state the 
ingredients with which comparison is made and that no such com- 
parison will be made unless the statements are actually a fact. 

The said D. R. Sterett and Margaret H. Sterett further agreed not 
to publish or cause to be published any testimonial containing any 
representation contrary to the foregoing agreement. (Dec. 13, 1940.) 

02696. Deodorant—Qualities, Properties, or Results, and Employment.— 
Cole & Co., a corporation, Sterick Building, Memphis, Tenn., was 
engaged in the business of conducting an advertising agency which 
disseminated advertisements for a cosmetic preparation designated 
“Nix Deodorant Cream” on behalf of The Nix Cosmetics Co., Mem- 
phis, Tenn., and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly 
or by implication: 

(a) That the application of Nix stops the flow of perspiration. 

(b) That an application of Nix stops perspiration odor for days. 
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(c) That Nix affects perspiration or perspiration odors in a new way, or a 
way different from that of other preparations. 


(d@) That Nix neutralizes or has any other substantial effect upon 
perspiration acids. , 


The said Cole & Co. further agreed to cease and desist from rep- 
resenting, by the use of a misleading headline or otherwise, that any 
girls are “wanted,” or from otherwise representing, importing, or 
implying that The Nix Cosmetics Co. has any employment to offer. 
(Dec. 17, 1940.) 

02697. Matrimonial Agency or Correspondence Club—Business Status, 
Guarantees, Unique Nature, Ete—Violet F. Bezirjian, an individual 
trading as The Quill Club, 3503 South Broadway, Englewood, Colo., 
vendor-advertiser, was engaged in selling lists of names purporting 
to be names of members of The Quill Club, for the alleged purpose 
of promoting social intercourse, designated “The Quill Club,” and 
agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication: 

(a) That The Quill Club is a permanently established organization or an 
organization of any kind. 

(6) That she guarantees or assures the introduction of or application to con- 
genial people of the ages specified or issues guarantees. 

(c) That her statements relating to the financial or other standing, educa- 
tion, character, age, occupation, or profession of those whose names appear 
on such lists are other than the mere statements of those persons themselves, 
in the absence of some reasonable investigation into the truth or falsity 
of such statements. 

(d) That her method is exclusive, unique, or different from the methods of 
others engaged in competition with her in promoting social intercourse. 

The said Violet F’. Bezirjian agreed not to publish, or cause to 
be published, any testimonial containing any representation contrary 
to the foregoing statement. (Dec. 19, 1940.) _ 

02698. Medicinal Preparation—Qualities, Comparative Merits, and 
Safety.—Kohler Manufacturing Co., a corporation, 15 East Lombard 
St., Baltimore, Md., vendor-advertiser, was engaged in selling a 
medicinal preparation designated “Kohler Antidote,” and agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication: 

(a) That the use of this product will free one of pain, or will take away 
pain, or from otherwise representing that it affords complete relief from pain. 

(bo) That this product will relieve pain double quick, lightning fast, or 
quicker than other similar preparations. 

(c) That this product is absolutely safe, or has no bad after-effects, or that 
users need have no fear about taking it, or that users can place absolute 
faith in the product. 
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The said Kohler Manufacturing Co. further agreed not to publish 
or cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Dec. 26, 1940.) 

02699. Coal—Qualities, Properties, or Results, Ete—Bair-Collins Co., 
a corporation, Roundup, Mont., vendor-advertiser, was engaged 
in selling coal designated “Keene Coal” and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication: 

. That one-eighth inch of soot reduces coal efficiency 457%. 

. That the user of Keene Coal will get all of its best value. 

. That Keene Coal does not produce injurious gases. 

That Keene Coal is free from sulphur. 

That Keene Coal does not contain destroying sulphuric acid. 

That Keene Coal is sootless, dustless or smokeless. 

. That Keene Coal produces 96.45% heat. 

. That after burning Keene coal a stove is clean inside or free from soot. 

The said Bair-Collins Co. agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Dec. 27, 1940.) 

02700. Lists of Names for Promoting Social Intercourse—Results, Testi- 
monials, Limited Offer, Nature, Fees, Etc—Nancy Jordan and Samuel I. 
Turoff, copartners, operating under the firm names of Nancy Jor- 
dan Club and American Exchange, General Post Office Box 376, 
New York, N. Y., vendor-advertisers, were engaged in selling: lists 
of names for the alleged purpose of promoting social intercourse and 
agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or-by implication: 
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(a) That satisfactory results are sure. 

(6) That testimonials are sworn to when such is not the fact. 

(c) That any offer is limited in number or time when such is not a fact. 

(d) That thousands everywhere have found happiness through their method. 

(e) That any fee is a complete fee when any charge is thereafter made ip 
connection with the sale of the lists. 

The said Nancy Jordan and Samuel I. Turoff further agreed to 
cease and desist from making claims with reference to the financial 
standing, character, education, or social position of any person listed 
with them which are not in accordance with the known facts, and in 
direct connection therewith the source of their information is stated. 

The said Nancy Jordan and Samuel I. Turoff further agreed to 
advise a prospective purchaser in contact literature that the trans- 
mittal of only one list of names is included in the membership fee 
and that a charge is made for all lists which may be transmitted 
thereafter. 
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The said Nancy Jordan and Samuel I. Turoff further agreed to 
cease and desist from misdescribing applicants or filled-in application 
blanks. 

The said Nancy Jordan and Samuel I. Turoff further agreed not to 
publish or cause to be published any testimonial containing any repre- 
sentation contrary to the foregoing agreement. (Dec. 27, 1940.) 

02701. Hair Preparation—Qualities, Properties, or Results, History, 
Ete.—The Ambofa Products Co., a corporation, Hastings, Nebr., 
vendor-advertiser, was engaged in selling a preparation recommended 
for such conditions as dandruff, itching scalp and falling hair, said 
preparation being designated “Ambofa Hair Tonic” and “Ambofa 
Cream for Hair” and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or 
by implication : 

That said preparation will make hair healthy, or will impart to hair its 
natural shade, or will restore to hair its natural beauty, color, or luster, or will 
bring instant results, or will stop, eradicate, or get at the cause of hair or scalp 
troubles or scalp infections, or is of value for all scalp or hair troubles, or is 
of value for any scalp or hair trouble unless such scalp or hair trouble is such 
that it may be benefited by the application of a mild antiseptic rubefacient 
and emollient, or will give life to the hair, or will aid in causing hair to become 
luxuriant, or will kill “dandruff germs,’ or will rid the scalp of or stop dan- 
druff, or is a competent and effective treatment for eczema of the scalp, or will 
serve to prevent hair from falling out or fading, or will stop an itching scalp 
condition, or will do more than afford temporary relief for itching scalp, or 
will relieve itching scalp within any definite period of time, or is a “specific” 
treatment, or iS a new discovery, or is the result of years of research, or that 
any of its ingredients will penetrate the scalp, or, by the use of the name 
“Ambofa Cream for Hair” or in any other manner, that said preparation is 
in the form of a cream. 

The said Ambofa Products Co. further agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Dec. 30, 1940.) 

02702. Medicinal Preparations—Qualities, Properties, or Results, Etc.— 
Lydia E. Pinkham Medicine Co., a corporation, Lynn, Mass., vendor- 
advertiser, was engaged in selling medicinal preparations, designated 
“Lydia EK. Pinkham’s Vegetable Compound” and “Lydia E. Pink- 
ham’s Vegetable Compound Tablets” and agreed, in connection with 
the dissemination of future advertising, to cease and desist from 
representing directly or by implication : 

(a) That either product is of benefit to, or an effective remedy for female 
functional disorders, menstrual aberrations, or menopause, in excess of relief 


of symptoms associated with and caused by menstrual aberrations and symp- 
toms associated with and caused by menopause, and as a uterine sedative. 
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(b) That either product is of benefit for any symptoms, ailments, or condi- 
tions that are due to organic disease. 

(c) That either product will overcome melancholia, act as an aphrodisiac, 
or enhance the attractiveness of the user. 

(d) That either product is a general system tonic. 

(e) That either product will afford permanent relief from nervousness. 

(f) That the products are fully identical in purpose and effect. 


The said Lydia E. Pinkham Medicine Co. further agreed that 
whenever reference is made to the brand name of the tablets in ad- 
vertising, it will state in direct connection therewith, in appropriate 
terms, that the product contains added iron. 

The said Lydia E. Pinkham Medicine Co. further agreed not to 
publish or cause to be published any testimonial containing any repre- 
sentation contrary to the foregoing agreement. (Dec. 31, 1940.) 

02703. Evaporated Milk—Producer—Carnation Co., a corporation, 
700 Milwaukee Gas Light Building, Milwaukee, Wis., vendor-adver- 
tiser, was engaged in selling a food product designated “Carnation 
Irradiated Evaporated Milk” and agreed, in connection with the dis- 
semination of future advertising, to cease and desist from represent- 
ing directly or by implication: 

By use of such expressions as “Producers of Irradiated Carnation Evaporated 
Milk” or otherwise that it produces the milk from which its product is 
processed. 

The said Carnation Co. further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Jan. 2, 1941.) 

02704. Cosmetic—Qualities, Properties, or Results, and Special Offers.— 
Julius Skinder, an individual operating under the trade names of 
Valortone Herb Co., and Lavelle Sales Co., Post Office Box 305, 
Clinton, Ind., vendor-advertiser, was engaged in selling a cosmetic 
designated “Valortone” and agreed, in connection with the dissemi- 
nation of future advertising, to cease and desist from representing 
directly or by implication: 

(a) That Valortone restores natural lustre and loveliness to hair. 


(6) That Valortone is entirely herbal in composition, or is an herbal hair 
treatment. 

(c) That Valortone achieves results not obtainable by the use of any other 
preparation. 

(d@) That this preparation is a color restorer, or will enable users to regain 
natural color or health of hair. 

(e) That Valortone will stop or banish dandruff or falling hair, or, by any 
other terminology, that it is a competent treatment or an effective remedy 
for either of these conditions. 


(f) That any offer is “special” unless it is for an expressly limited period. 


of time, after which acceptance of such offers are refused. 
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The said Julius Skinder further agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (Jan. 3, 1941.) 

02705. Hosiery—Composition and Price—J. B. Buller, an individual 
doing business under the trade name of St. Joseph Sales Co., 212 
Schneider Building, St. Joseph, Mo., vendor-advertiser, was engaged 
in selling hosiery and agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly 
or by implication: 

(a) Representing, describing, or designating his hosiery to be knitted from 
pure silk fiber when certain portions thereof are knitted from fibers other 
than silk. 

(b) Representing, describing, or designating his hosiery to be crepe silk 
when the twist of the silk fiber does not conform to the standard twist for 
erepe silk. ¥) 

(c) Representing, describing, or designating the fiber used in his hosiery to 
be lisle when the fiber so designated, described, or represented does not con- 
form to the standards of lisle fiber. 

(d) Representing, that the regular price of his hosiery is any amount 
greater than the price at which such hosiery is regularly sold. 

The said J. B. Butler agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Jan. 3, 1941.) 

02706. Lubricating Oil—Qualities, Properties, or Results—Union Oil 
Co. of California, a corporation, Union Oil Building, Los Angeles, 
Calif., vendor-advertiser, was engaged in selling a lubricating oil 
designated “Triton Motor Oil” and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication : 

(a) That carbon ping will be removed within two to three thousand, or 
within any other specified number of miles, by the use of Triton Motor Oil. 

(ob) That use of Triton Motor Oil will decrease oil consumption by 42% or 
by any other stated amount or percentage. 

(c) That Triton Motor Oil will eliminate or benefit to any substantial ex- 
tent cases of sticking valves or rings in automobiles. 

The said Union Oil Co. of California agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Jan. 6, 1941.) 

02707. Medicinal Preparation—Comparative Merits, Qualities, Properties, 
or Results, and Special Offers—Magay Corporation, a corporation, 41 
East Fifty-seventh St., New York City, vendor-advertiser, was en- 
gaged in selling a medicinal product designated “Q-Loid” and agreed, 
in connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication. 
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(a) That Q-Loid is similar to or will accomplish results similar to those ob- 
tained by the treatments administered to patients at the Veterans Administration 
Hospital at Bronx, New York, or to injections of colloidal sulphur. 

(b) That Q-Loid is a competent treatment or an effective remedy for arthritis ; 
that it has any therapeutic value in the treatment of this condition in excess of 
the possibility of its affording temporary symptomatic relief in some forms of 
arthritis when a sulphur deficiency is present. 

(c) That the sale of Q-Loid at any specified price represents a special offer 
unless and until such offer is in fact limited to purchasers under certain specified 
conditions. 

The said Magay Corporation further agreed not to publish or cause 
to be published any testimonial containing any representation contrary 
to the foregoing agreement. (Jan. 6, 1941.) 

02708. Lipstick—Qualities, Properties, or Results, Ete—Warwick & 
Legler, Inc., a corporation, 280 Park Ave., New York, N. Y., was 
engaged in the business of conducting an advertising agency which 
disseminated advertisements for cosmetic products designated “Tangee 
Lipstick” and “Tangee Theatrical Lipstick” on behalf of The George 
W. Luft Co., Long Island City, N. Y., and agreed, in connection with 
the dissemination of future advertising, to cease and desist from rep- 
resenting directly or by implication: 

(a) That Tangee Theatrical Lipstick ends a painted look. 

(b) That Tangee Theatrical Lipstick cannot make one look painted or that it 
contains no pigment or paint. 

(c) That Tangee Theatrical Lipstick was created at the request of America’s 
most prominent actresses. 

(d) That either of the lipsticks is permanent. (Jan. 7, 1941.) 


02709. Medicinal Preparation—Qualities, Properties, or Results, Unique, 
History, and Safety—Albert Laboratories, Inc., a corporation, 2535 
North California Ave., Chicago, Il., vendor-advertiser, was engaged 
in selling a medicinal preparation in liquid form containing potassium 
iodide, and designated “Respirine,” which preparation the said Albert 
Laboratories, Inc., recommended for use in connection with such con- 
ditions as asthma, bronchitis, and hay fever and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication 

(a) That such preparation is a competent treatment or an effective remedy for 
asthma, bronchial coughs, bronchitis, or whooping cough, or that it will do any 
more with respect to these conditions than afford some temporary relief from 
the accompanying symptoms. 


(b) That such preparation relieves symptoms accompanying hay fever or that 
it constitutes a treatment for hoarseness, 

(c) That such preparation promotes healing; that it increases the flow of 
mucus from the nasal cavity, or that it provides instant relief. 


(d) That such preparation is unique or distinctly new, or that it represents a 
discovery. 


(€) That such preparation is safe. 
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The said Albert Laboratories, Inc., avers, however, relative to para- 
graph (e) above that its product Respirme does not now contain 
potassium iodide, and that such ingredient has not been used in the 
composition of said product since February 1, 1940; further, that when 
Respirine contained potassium iodide it was sold with a proper warn- 
ing on the label concerning safety. 

The said Albert Laboratories, Inc., further agreed not to publish 
or cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Jan. 8, 1941.) 

02710. Breath Lozenge—Qualities, Properties, or Results——Chasers, 
Inc., a corporation, 155 East Forty-fourth St., New York, N. Y., 
vendor-advertiser, was engaged in selling a breath lozenge designated 
“Chasers” and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication: 

(a) That the product is the one effective tablet. 

(6) That the product will lastingly kill or permanently overcome bad breath 
due to tobacco, onions, alcohol, or garlic, or overcome bad breath when due to 
organic derangements, infections, decayed teeth, or diseased conditions; or that 
it will do more than temporarily dispel such bad breath odors. 

(c) That the product will kill or effectively overcome or mask all types of 
unpleasant breath. 

The said Chasers, Inc., further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Jan. 9, 1941.) 

02711. Nose Drops—New, Rare, and Safety —A. Marks, an individual 
doing business as The Sumlar Co., 1 Sickles St., New York, N. Y. 
vendor-advertiser, was engaged in selling a certain nose drop medic- 
inal preparation designated “Kloronol” and agreed, in connection 
with the dissemination of future advertising, to cease and desist 
from representing directly or by implication: 

That said product is “new” or “rare.” 

A. Marks further agreed that with respect to advertising for such 
product disseminated by the means and in the manner above set out, 
he will forthwith cease and desist from disseminating any advertise- 
ment representing directly or by implication that its continuous 
use is safe or that it may be continuously used without harm in cer- 
tain pathological conditions such as sinusitis, or which advertise- 
ment fails to reveal that its continued or frequent use may cause 
nervousness, restlessness, or sleeplessness, and also fails to reveal that 
individuals suffering from high blood pressure, heart disease, dia- 
betes, thyroid trouble, should not use this preparation except on 
competent advice, Provided, however, that such advertisement need 
contain only a statement that the preparation should be used only 
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as directed on the label thereof, if and when such label either con- 
tains a caution or warning to the same effect or specifically directs 
attention to a similar caution or warning statement in the accompany- 
ing labeling. 

Said A. Marks further agreed not to publish or cause to be pub- 
lished any testimonial containing any representations contrary to 
the foregoing agreement. (Jan. 10, 1941.) 

02712. Mink Breeding Stock—Advantages, Opportunities, and Earnings 
or Profits—Alvin L. Keeny, an individual, Route No. 1, New Freedom, 
Pa., vendor-advertiser, was engaged in selling mink breeding stock 
and agreed, in connection with the dissemination of future adver- 
tising, to cease and desist from representing directly or by implica- 
tion: 

(a) That he personally has any substantial resources to assure the sale, 
at a profit, of mink raised from breeding stock sold by him. 

(bo) That he has obtained or is able to obtain any specific amount for a 
mink pelt in excess of that amount which he has actually obtained or that 
mink pelts are worth any specified amount in excess of such amount obtained. 

(c) By the use of such words as “up to,” “as high as,” or any other words 
or terms-of like import, that persons purchasing mink from him can make 
earnings or profits within any specified period of time of any amounts which 
are in excess of the net average earnings or profits from the sale of mink or 
mink pelts within like periods of time of a substantial number of those persons 
who have purchased mink from him. 

The said Alvin L. Keeny agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Jan. 10, 1941.) 

02713. Remedy for Athlete’s Foot and Other Foot Troubles—Qualities, 
Properties, or Results, History, and Laboratories—A. Greenberg, Sol 
Bassan, and H. Greenberg, copartners, doing business under the trade 
names Foot-Pep Laboratories, and Foot-Pep Sales, 930 West: Roose- 
velt Rd., Chicago, Ill., vendor-advertisers, were engaged in selling a 
preparation designated “Foot-Pep,” represented as a remedy for 
athlete’s foot and other foot troubles and agreed, in connection with 
the dissemination of future advertising, to cease and desist from rep- 
resenting directly or by implication : 

(a) Foot-Pep is a competent remedy or effective treatment for athlete’s foot 
or has any therapeutic value in the treatment thereof in excess of affording 
temporary symptomatic relief, 

(b) Foot-Pep stops acidity, penetrates into the pores of the skin, stimulates 
foot circulation, peps up normal feet, or acts like magic. 

(c) Foot-Pep soothes corns, bunions, or callouses. 

(ad) Foot-Pep is new, revolutionary, scientific, or a discovery. 

(e) Foot-Pep has healing qualities. 

(f) Foot-Pep relieves swelling, aching, or perspiring feet, aids tender feet or 
relieves muscular soreness. 
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(g) Foot-Pep restores or helps to restore vigor or health to the feet or body 
or insures lasting comfort. 

The said A. Greenberg, Sol Bassan, and H. Greenberg further 
agreed to forthwith cease and desist from representing by the use of 
the word “Laboratories” or any abbreviation thereof, as a part of 
their trade name or by any other means, that they maintain, operate, 
or control a laboratory. 

The said A. Greenberg, Sol Bassan, and H. Greenberg further 
agreed not to publish or cause to be published any testimonial con- 
taming any representation contrary to the foregoing agreement. 
(Jan. 13, 1941.) 

02714. Rat-Killing Preparation—Comparative Merits and Government 
Indorsement or Approval.—Meyer Brothers Drug Co., a corporation, 
217 South Fourth St., St. Louis, Mo., vendor-advertiser, was engaged 
in selling a rat-killing preparation designated “Ratskill” and agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication : 

(a) That “Ratskill” is the most effective exterminator to use against rats. 

(6) That the Department of Agriculture said that red squill is the most 
successful of all rat poisons. 

The said Meyer Brothers Drug Co. agreed not to publish, or cause 
to be published, any testimonial containing any representation con- 
trary to the foregoing agreement. (Jan, 13, 1941.) 

02715. Medicinal Preparations—Qualities, Properties, or Results, and 
Nature.—J. Goodman, Inc., a corporation, 1578 First Ave., New York, 
N. Y., vendor-advertiser,, was engaged in selling certain medicinal 
preparations designated “Silver Moon Brand Nerve Sedative Tea,” 
“Goodman’s Forest Herb Tea Mixture,” and “Pinosan Pine Bath 
Salts,” and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by impli- 
cation in advertisements disseminated in the English, German, or 
any other language: 

(a) That Goodman’s Forest Herb Tea Mixture is an expectorant or that 
it prevents the formation of, or helps to expectorate, phlegm. 

(b) That Goodman’s Forest Herb Tea Mixture is a competent treatment for 
colds, coughs, or hoarseness, 

(c) That Pinosan Pine Bath Salts stimulate the secretion of perspiration, or 
open the pores or increase secretion of waste matter. 

(d) That the product known heretofore as Silver Moon Brand Nerve Sedative 
Tea is a sedative, or is a competent treatment for nervousness or sleeplessness, 
or will quiet the nerves. 

J. Goodman, Inc., further agreed to cease and desist from the use, 
in the brand name of the product heretofore designated Silver Moon 
Brand Nerve Sedative Tea, or any other product of the same or sub- 
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stantially the same composition, of the words “nerve” and “sedative” 
or any other terminology representing, importing or implying that 
such product has any sedative effect upon the nervous system. 

The said J. Goodman, Inc., further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Jan. 17, 1941.) 

02716. Cosmetics—Qualities, Properties, or Results —A W—Advertis- 
ing, Inc., a corporation, 420 Lexington Ave., New York City, was en- 
gaged in the business of conducting an advertising agency which 
disseminated advertisements for cosmetics designated “Rose Laird’s 
Greaseless Lubricant,” “Protective Face Lotion,” “Overnight Cream,” 
and “Liquid Facial Soap” on behalf of Rose Helen Kingstone, an indi- 
vidual trading as The R. H. Laird Co. and agreed, in connection with 
the dissemination of future advertising, to cease and desist from rep- 
resenting directly or by implication: 


(a) That the products alone or in combination will correct blemishes or other 
Skin ills, conditions, or problems. 

(b) That the products alone or in combination will enable one to acquire or 
keep a Clear skin. 

(c) That the products alone or in combination will cnable persons to free them- 
selves from a problem skin. 

(d) That by use of the products alone or in combination one will not have 
bumpy skin, excess oil, eruptions, coarse pores, or blackheads, or that such con- 
ditions will be cleared by the separate or combined use of her products. (Jan. 
17, 1941.) 


02717. Hair and Scalp Preparation—Qualities, Properties, or Results, 
Tested, Approved, and Corporation Ar. Winarick, Inc., a corporation 
operating under the trade name of The Herpicide Co., 805 East One 
Hundred and Fortieth St., New York, N. Y., vendor-advertiser, was 
engaged in selling a drug product designated “Newbro’s Herpicide” 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication: 


(a) That Newbro’s Herpicide will prevent the loss of hair or baldness or will 
counteract conditions causing hair loss or will save the hair or will keep the 
user young looking. 

(0) That the use of Newbro’s Herpicide assures beautiful or healthy hair or 
that it will keep the hair alive or will protect the health of the hair or insure 
a healthy scalp. 

(c) That Newbro’s Herpicide is a cure for or will remedy dandruff or that 
it is a positive dandruff germicide or that it is a competent treatment for 
dandruff unless limited to a temporary removal of dandruff scales and the miti- 
gation of the symptoms of itching. 

(d) That Newbro’s Herpicide has been tested and approved. 

(e) That this preparation will penetrate the pores or stir up sluggish scalp 
circulation or will cause the sebaceous glands to function properly. 

(f) That the use of Newbro’s Herpicide aids in overcoming faulty scalp con- 
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ditions unless clearly and specifically limited to those particular conditions in 
which it would be an effective treatment. 

(g) That this product is recognized as the standard hair tonic of the world. 

Ar. Winarick, Inc., further agreed to cease and desist from the use 
of the term “Inc.” in referring to or as descriptive of The Herpicide 
Co., or from otherwise representing that The Herpicide Co., is itself 
a corporation. 

The said Ar. Winarick, Inc., further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Jan. 17, 1941.) 

02718. Medicinal Preparation—Qualities, Properties, or Results, Com- 
parative Merits, and Safety—Courtland D. Ferguson, Inc., a corpora- 
tion, National Press Building, Washington, D. C., was engaged in the 
business of conducting an advertising agency which disseminated 
advertisements for a medicinal preparation designated “Kohler Anti- 
dote” on behalf of Kohler Manufacturing Co., Baltimore, Md., and 
agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication: 

(a) That the use of this product will free one of pain, or will take away 
pain, or from otherwise representing that it affords complete relief from pain. 

(0) That this product will relieve pain double quick, lightning fast, or quicker 
than other similar preparations. 

(c) That this product is absolutely safe, or has no bad after-effects, or that 
users need have no fear about taking it, or that users can place absolute faith 
in the product. (Jan. 17, 1941.) 

02719. Medicinal Preparations and Food Supplements—Composition, 
Qualities, Properties, or Results, Ete.—Vegetrates, Inc., a corporation, 
170 South La Brea, Los Angeles, Calif., vendor-advertiser, was 
engaged in selling certain products under the general name of 
Vegetrates, specifically designated: Vege-broth; Vegetrate BF-1; 
Vegetrate Formula No. CC-418; Vegetrate “Caroa” Fortified With 
Vitamin “A”; Wheat Germ Oil Perles, Standard Potency Vitamin 
“EK”; Vege-Weat Tablets, Gar-Par Tablets; Decalsus Tablets; Vege- 
trate Formula NB-43; Vegetrate Formula 47; Vegetrate Formula 
U-418; Vegetrate Formula OW-415; Vegetrate Formula NA-41; 
Vegetrate Formula G4-12; Syl-wey; and Vegetrate NNS-42 and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication: 

(a) That modern conditions cannot assure the full measure of life sustaining 
organic minerals in the food one buys or cooks today. 

(0) That the Vegetrate formulae are concentrated or contain all the con- 
centrated goodness of nature’s own vegetables, or of vegetables grown in a 
specially mineralized soil; or that they give added protection, or are of material 
benefit to those whose resistance is low. 
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(c) That Vege-broth: Contains all vital vegetable elements; promotes health ; 
gives new strength or energy; is a tonic drink; puts vim or vigor into tired 
nerves; provides a way to get pick-up when tired nerves or muscles lag; peps 
up jaded appetities; is alkalizing; or that its chlorophyll content furnishes ma- 
terial for hemoglobin building; retains the prolific chlorophyll content, or its 
vitamin potencies; builds up one’s alkaline reserve against fatigue, mental or 
physical; replenishes the mineral salts used up, or enables one to get pep in the 
natural way; contains organic minerals in a more available form, or in a form 
more readily or easily assimilated, or that such minerals supplement the mineral- 
deficient diet; offers a way to supply essential alkaline-forming minerals, or off- 
sets the acid forming properties of the unbalanced diet. 

(d) That Vegetrate BF-1: Supplies ample organic or alkalizing minerals; 
helps to neutralize excess acids; supplies to the body minerals or vitamins or 
whichever it may require; reconstructs the body; gives calcium to the teeth or 
bones, iron to the red blood cells or phosphorus to the nerves; enables weak, 
dehabilitated pain-wracked bodies to get the proper chemical balance, or puts 
nature in a position to build anew for a stronger body, better health or energy ; 
provides vigor; releases the vital mineral colloids to the stomach juices; facili- 
tates the process of digestion; makes all vital energy bearing elements of vege- 
tables available to the blood stream or that it builds up resistance reserve; is a 
nutritional supplement; gives to the blood, through the digestive tract, or at all, 
a full ration of balanced minerals or any specified portion of the minerals of 
which the body is made; gives the protective organic minerals essential to health, 
or vitamins essential for health or well being, or that any of the vitamins are 
naturally inherent in said minerals; enables a tired, listless, half alive existence 
to take on a new meaning or causes one to feel better or act better; is beneficial 
to one who is upset, weak or nervous, or that it would effect the functioning of 
the liver, kidneys, bowls or stomach; affords relief from pimply, clouded com- 
plexion, dull, listless eyes or spots before the eyes, faded bloodless lips, general 
tired feeling, coated tongue, headache, soft pudgy flesh, heartburn, gas on stomach, 
restless sleep, foul breath, nervous indigestion or lack of appetite; is amazingly 
effective; without an equal; a tested formula of vegetable or herbal growths; or 
the essential of life-sustaining elements of nature’s own vegetables or herbs. 

(e) That Vegetrate Formula No. CC-413: Is a competent treatment or effec- 
tive remedy for headache, or a dietary adjuvant in the correction of constipation ; 
reduces the colonic bacilli count, allays inflammation of the mucosa, furnishes 
lubrication, stimulates the action of the kidneys; is a special dietary supplement 
with laxative action. 

(f) That Vegetrate “Caroa” Fortified with Vitamin “A” is a protection against 
infection. 

(g) That Wheat Germ Oil Perles, Standard Potency Vitamin ‘”: Is essential 
during pregnancy; gives aid in the formation of the placenta; provides for the 
supply of the lutel harmone; is of standard Vitamin E potency or of the highest 
available potency. 

(h) That Vege-Weat Tablets: Is a competent treatment or effective remedy 
for constipation, colitis, indigestion, abnormal blood pressure or is what the 
whole body needs; is a turn back to the right path; is a source of energy, new 
stamina, new life-sustaining elements, or that it contains an effective percentage 
of vitamin B, or a balanced ratio of proteins or minerals; gives a pronounced 
increase in available building material for hemoglobin; means more blood cells 
or more resistance to disease; is strengthening or stimulating, provides blood- 
building iron, aids digestion, tones up the intestinal tract; is an effective remedy 
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or competent treatment for restlessness, broken sleep, poor, spotted, or pimply 
complexion, nerves that are jumpy or on edge, or for one who is always tired, 
run-down, pale, weak, or anemic looking; is ideal as a nutritional supplement 
for the anemic, or underweight, or is beneficial in cases of loss of appetite, low 
vitality, or convalescence. 

(7) That Garlic and Parsley have any value in the treatment of functional 
hypertension associated with high blood pressure in excess of affording tempo- 
rary relief to the symptoms thereof; or that the garlic ingredient in said tablets 
is of any material value in the correction or elimination of parasitic activities 
in the intestines. 

(j) That Decalsus Tablets constitute a dietary adjuvant, supply an added 
intake of phosphorus, or facilitate the excretion of calcium in the form of cal- 
cium phosphate. 

(k) That Vegetrate Formula NB-43 is a competent treatment or effective 
remedy for a sallow complexion, biliousness, or pimples. 

(1) That Vegetrate Formula 47 is a source of supplementary nutrition in the 
dietary care of intestinal fermentation or similar metabolic disturbances, or 
that it is a competent treatment or effective remedy for such disorders. 

(m) That Vegetrate Formula U-418: Is a dietary adjuvant in providing, or 
that it does provide, gastric rest; supplies the body with organic vegetable mucin 
or protects the stomach lining from gastric irritation. 

(n) That Vegetrate Formula OW-415: Provides the system with organic 
minerals in balanced rations; is a food adjuvant or that it produces a reduction 
in weight. 

(o) That Vegetrate Formula NA-41 helps to counteract the effect of faulty 
metabolism, produces added flesh to the skinny or undernourished, assists elimi- 
nation, corrects constipation, or, when added to the daily diet, helps to supply 
missing mineral colloids in a concentrated, available form. 

(p) That Syl-way: Is a competent treatment or effective remedy for colitis 
or spastic constipation; will allay inflammation or putrefaction without irrita- 
tion, or at all. 

(q) That Vegetrate NNS-42 is a sedative or that it has any therapeutic 
action. 

(vr) That Vegetrate Formula G—412 provides an adequate source of calcium 
or phosphorus. 


The said Vegetrates, Inc., further agreed not to publish, or cause to 
be published, any testimonial containing any representation contrary 
to the foregoing agreement. (Jan. 21, 1941.) 

02720. Dehydrated Vegetable Pyeninets#e Manufacturer, Qualities, Prop- 
erties, or Results, Nature, Special Offers, Safety, Etc.—Patten Concen- 
trates, Inc., a corporation, 228 Front St., Burbank, Calif., vendor- 
advertiser, was engaged in selling certain dehydrated vegetable prod- 
ucts some of which are fortified with vitamins and others with 
drug laxatives, generally designated Patten Concentrates, and spe- 
cifically designated Patten’s Tablets enriched with Vitamins 
A-B-D-G, Parsley-Garlic Tablets, Ultra-Eleven Vegetable Tablets, 
Vegetable Broth Concentrated, B- Trate, Soy-Lax and Patten’s Kelp 
Tablets and agreed, in connection Ath the dissemination of future 
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advertising, to cease and desist from representing directly or by 
implication : 


(a) That it manufactures or produces the products which it sells. 

(b) That its products are chemically or biologically analyzed and assayed at 
regular or frequent intervals. 

(c) That its products are ‘“correctives.” 

(d) That its products have any special health-giving or remedial value. 

(e) That vegetables and fruits are the richest or most reliable sources of 
vitamins or minerals. 

(f) That the average American diet is deficient in minerals. 

(g) That all persons need to add any of its food products to their diet. 

(h) That its products supply an adequate amount of minerals to the diet. 

(i) That malnutrition is the cause of 80 per cent or any other incorrect 
number or percentage of deaths. 

(j) That most people do not secure the vitamins in their diet. 

(k) That any special offer for a specified or limited period of time will be 
terminated at a specified date or that there is a limitation as to the time during 
which its products may be purchased, unless the offer is terminated on the 
specified date or within the time limitation. 

(lt) That there are no other products like or similar to Patten’s Tablets en- 
riched with Vitamins A-B-D-G which are equally as new upon the market. 

(m) That its product Patten’s Tablets enriched with Vitamins A-B-D-G is a 
competent treatment for loss of appetite, loss of weight, colds, infections, ner- 
vousness, fatigue, nutritional anemia, constipation, headaches, indigestion, high 
blood pressure, arthritis, or heart diseases. 

(n) That its product Patten’s Tablets enriched with Vitamins A-B-D-G will 
maintain a person’s physical “fitness.” 

(o) That beneficial results from the use of Patten’s Tablets enriched with 
Vitamins A-B-D-G are possible within a week or instantaneously. 

(p) That the use of Patten’s Tablets enriched with Vitamins A-B-D-G will 
prevent one from growing old. 

(q) That the use of Patten’s Tablets enriched with Vitamins A-B-D-G will 
cause one to have good eyesight. 

(r) That the vitamins in Patten’s Tablets enriched with Vitamins A-B-D-G 
are “live” or “powerful.” 

(s) That its product Patten’s Tablets enriched with Vitamins A-B-D-G is a 
treatment. 

(t) That the product Parsley-Garlic Tablets is a competent treatment or 
effective remedy for the conditions known as high blood pressure or hardening 
of the arteries. 

(uw) That the minerals contained in the product Parsley-Garlic Tablets are 
solvents and have a solvent action in the conditions known as hardening of the 
arteries or high blood pressure. 

(v) That the product Parsley-Garlic Tablets is a competent treatment for 
colds. 

(w) That the product Ultra-Eleven Vegetable Tablets affords any greater 
benefits than like or similar products. 

(v) That the minerals which the product Ultra-Eleven Vegetable Tablets 
contains are solvents, have a solvent action or will dissolve uric acid or calcium 
deposits, 
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(y) That the use of Ultra-Eleven Vegetable Tablets is an effective or com- 
petent treatment for anemia, loss of weight, arthritis, rheumatism, “muscle and 
joint malnutrition,” nutritional types of disorders, or general malnutrition. 

(z) That it is not possible to obtain the same nutrition from the average 
diet as is obtained from the use of its product Ultra-Eleven Vegetable Tablets. 

(aa) That the product Vegetable Broth Concentrated is unequalled in pro- 
tein or mineral values by other like or similar products. 

(bb) That the product Vegetable Broth Concentrated is alkaline or highly 
alkaline or has any effect on the acid-alkaline balance of the body. 

(cc) That the product Vegetable Broth Concentrated is a competent treat- 
ment for acidosis, hyperacidity, or acid indigestion. 

(dd) That the food value of the product Vegetable Broth Concentrated has 
been increased or intensified. 

(ee) That the product B-Trate causes laxation by any new principle. 

(ff) That B-Trate is different from other laxatives. 

(gg) That the product Soy-Lax has tonic effects on the intestines. 

(hh) That Soy-Lax is highly alkaline or has any effect on the acid-alkaline 
balance of the body; or 

(ii) That the soy bean content of the product Soy-Lax is concentrated. 

Patten Concentrates, Inc., further agreed that in the dissemination 
of advertising by the means and in the manner above set out, of the 
medical preparation now designated Patten’s Kelp Tablets, or any 
cther preparation of substantially the same composition or possessing 
substantially the same properties, whether sold under that name or 
any other name, it will forthwith cease and desist from disseminat- 
ing any advertisements representing directly or by implication that 
the said preparation is in all cases safe or harmless; or which adver- 
tisement fails to reveal that the preparation should not be used by 
those suffering from lung diseases, chronic cough, goiter, or thyroid 
diseases, except upon the advice of a physician, and that if a skin 
rash appears its use should be discontinued: Provided, however, That 
such advertisement need contain only a statement that the prepara- 
tion should be used only as directed on the label thereof, if and when 
such label either contains a caution or warning to the same effect or 
specifically directs attention to a similar caution or warning state- 
ment in the accompanying labeling. 

The said Patten Concentrates, Inc., further agreed not to publish 
or cause to be published any testimonial containing any representa- 
tion contrary to the foregoing agreement. (Jan. 22, 1941.) 

02721. Drug Products—Qualities, Properties, or Results, Ete.—E. Fucini 
& Co., Inc., a corporation, 524 West Broadway, New York, N. Y., 
vendor-advertiser, was engaged in selling drug products designated 
Fernet Vittone and Acqua Fiuggi and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication: 
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(a) That Fernet Vittone is a tonic, unless expressly limited to its effect as a 
gastrie tonic. 

(bo) That everyone requires a tonic, stomachic, and digestive. 

(c) That Fernet Vittone is a competent treatment or effective remedy for 
intestinal disturbances, or that it has any effects beyond those of a laxative, 
stomachiec and gastric tonic. 

(d) That Acqua Fiuggi is a competent treatment or an effective remedy for 
gallstones, kidney troubles, gout, calculus of the bladder; defective blood circula- 
tion or excessive uric acid. 


The said E. Fucini & Co., Inc., further agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Jan. 22, 1941.) 

02722. Rat and Mouse Killing Preparation—Qualities, Properties, or Re- 
sults—D. B. Smith and Co., Inc., a corporation, Smith Building, Main 
St., Utica, N. Y., vendor-advertiser, was engaged in selling a rat and 
mouse killing preparation designated “Jim Dandy Rat and Mouse 
Killer” and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication: | 

(a) That “Jim Dandy Rat and Mouse Killer” will kill moles, gophers, and 
other rodents, except rats, wharf rats, and mice. 

(0) That it positively stops waste caused by rodents. 

(c) That its killing power is swift or positive or certain. 

(d) That rodents induced to take this product do not die indoors. 

(e) That rodents destroyed by it cause no disagreeable odors. 

(f) That it will rid homes, barns, poultry houses, wharves, fields, warehouses, 
other buildings and premises of rodents. 

(g) That it is the surest remedy for the extermination of rats and mice. 


The said D. B. Smith and Co., Inc., agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Jan. 22, 1941.) 

02723. Course of Instructions—Earnings or Profits, Nature and Qualities, 
Properties or Results.—John Harrington, an individual trading as Har- 
rington Publishing Co., 201-204 Manchester Building, Portland, 
Oreg., vendor-advertiser, was engaged in selling a course of instruc- 
tions designated “Harrington Diesel Conversion Method” and agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication: 

(a) That purchasers of his product are earning from $15 to $25 per day, or 
that those who study his course can earn such amounts. 

(0) That prospective purchasers of his product can make profits or earnings 
within a specified period of time, which are in excess of the average net profits 
or earnings which have theretofore been consistently nvade in like periods of time 


by purchasers of his product in the ordinary and usual course of business and 
under normal conditions and circumstances. 
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The said John Harrington further agreed to cease and desist from 
the use of the word “diesel” as a part of the name for his course of 
instructions, or from otherwise representing that said method will 
enable one to convert an ordinary gasoline engine into an engine in 
which the crude oil used as fuel is ignited by the heat resulting from 
the high. compression of air drawn into the cylinders. 

The said John Harrington agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Jan. 29, 1941.) 

02724. Rat and Mouse Killing Preparation—Qualities, Properties, or Re- 
sults, and Government Approval—H. B. Smith, an individual, trading. 
as Smith Products, 226 East Orchard Ave., Council Bluffs, Ia., vendor- 
advertiser, was engaged in selling a rat and mouse killing prepara- 
tion designated as “Smith’s Rat Kill” and agreed, in connection with 
the dissemination of future advertising, to cease and desist from rep- 
resenting directly or by implication: 

(a) That Smith’s Rat Kill will be taken by rats under all baiting conditions. 

(6) That its use will stop destruction by rats. 

(c) That rats prefer it to baby chicks. 

(d) That rats killed by it leave no odor. 

(e) That it is sure or quick death to rats. 

(f) That it will stop waste due to rats. 

(g) That it is approved by the United States Department of Agriculture. 

(h) That it is a perfect rat killer. 

(1) That rats will always eat it. 


The said H. B. Smith agreed not to publish, or cause to be published, 
any testimonials containing any representations contrary to the fore- 
going agreement. (Jan. 29, 1941.) 

02725. Hair Preparation—Business Status, Qualities, Properties, or Re- 
sults, and History.—George A. Springstead, an individual trading as 
Seneca Specialties, 24 Main St., Geneva, N. Y., vendor-advertiser, was 
engaged in selling a hair preparation designated “Nova” and agreed, 
in connection with the dissemination of future advertsing, to cease and 
desist from representing directly or by implication: 


(a) That he is assisted by a staff of employees when such is not the fact. 

(bo) That Nova will banish gray hair, or from otherwise importing or implying 
that its effect is permanent. 

(c) That Nova will impart the original or former color or the exact desired 
shade to the hair, or that it will color gray hair to black or brown, or by any 
other terminology that it will have more than a slight coloring action upon the: 
hair. 

(d) That the use of Nova cannot be detected or that it will not give the hair a 
dyed look or that the hair color will look natural. 

(e) That Nova is blended or balanced according to a French formula, or by 
any other terminology, that it is compounded according to. a French formula. 
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The said George A. Springstead further agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Jan. 29, 1941.) 

02726. Dog Food—Qualities, Properties, or Results, and Guarantee.— 
Cass Bean & Grain Co., a corporation, 603 Germania Ave., Bay City, 
Mich., vendor-advertiser, was engaged in selling a dog food, desig- 
nated Snelling’s Dog Food and agreed, in connection with the dissem1- 
nation of future advertising, to cease and desist from representing 
directly or by implication: 

(a) That Snelling’s Dog Food will assure the prevention of skin diseases, con- 
stipation, body odor, foul breath, worms, and running fits. 

(0) That Snelling’s Dog Food has any effectiveness in the removal of worms 
which commonly inhabit the gastrointestinal tract of the dog. 

(c) That Snelling’s Dog Food will assure to the dog better health, a glossy 
coat, clear eyes, peppy spirit, or will assure a resistance to colds and distemper. 

(d@) That Snelling’s Dog Food will assure to the dog freedom from poor bone 
formation, tooth decay, and nutritional deficiency diseases. 

(e) That the advertiser guarantees its food or the results claimed by its use 
‘thereof, unless the nature and extent of Such guarantee are clearly and adequately 
disclosed in immediate connection and conjunction with such guarantee and with 
equal prominence and emphasis. 

The said Cass Bean & Grain Co. further agreed not to publish or 
cause to be published any testimonal containing any representation 
contrary to the foregoing agreement. (Jan. 29, 1941.) 

02727. Rat and Mice Poisoning Preparations—Qualities, Properties, or 
Results, and Government Endorsement.—F. L. Wiley, an individual, 
doing business under the trade name Oneida Chemical Co., successor to 
Oneida Chemical Co., a corporation, 760 Blandina St., Utica, N. Y., 
vendor-advertiser, was engaged in selling rat and mice poisoning prep- 
arations designated “Rat-Bombs” and “Oneida Ratsirup” and agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication, under his 
own name or a trade name or a corporate name: 

1, That said products or either of them will make rats and mice go outside 
or underground to die except in cases where their burrows or habitants are under- 
ground or outside of the homes or other buildings. 

2. That said products or either of them are effective in destroying mice other 
than the common house mouse. 

38. That said products or either of them are endorsed by the U. S. Department 
of Agriculture. 

The said F. L. Wiley further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Feb. 3, 1941.) 

02728. Drug Product—Qualities, Properties, or Results—Frank R. 
Waxman, an individual, Raymond-Commerce Building, Newark, N. J., 
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was engaged in the business of conducting an advertising agency 
which disseminated advertisements for a drug product designated 
Bilaphen Tablets on behalf of Victoria Chemical Co., Newark, N. J., 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implica- 
tion: 

(a) That the product will enable one to say goodbye to a distressed feeling 
resulting from an upset stomach or that it will be of aid in relieving an upset 
stomach, unless limited to relieving that condition when it is due to con- 
stipation. : 

(b) That the product will cause the liver to return to normal functioning 
or that it will keep the liver functioning normally. 

(c) That the product will cause normal or natural movements. (Feb. 3, 
1941.) 

02729. Medicinal Preparation—Qualities, Properties, or Results.—F. B. 
Allderdice, an individual, trading as Arthrene Co., P. O. Box 1992, 
Jacksonville, Fla., vendor-advertiser, was engaged in selling a medici- 
nal preparation designated Arthrene and agreed, in connection with 
the dissemination of future advertising, to cease and desist from 
representing directly or by implication: 

That Arthrene produces circulation, reduces swelling, dissolves crystals, or 
cleanses the blood of uric acid. 

That Arthrene is an effective remedy or eure for arthritis, neuritis, sciatica, 
rheumatism, or gout, or has any therapeutic value in the treatment thereof 
in excess of affording temporary symptomatic relief. 

The said F. B. Allderdice further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Feb. 3, 1941.) 

02730. Medicinal Preparation—Qualities, Properties, or Results, Safety, 
and Comparative Merits—The Link Chemical Company, a corporation, 
52014 Commercial St., Emporia, Kansas, vendor-advertiser, was en- 
gaged in selling a medicinal preparation designated “G-I-M-P First 
Aid” and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication: 

(a) That said preparation is an effective remedy or competent treatment 
for strains, sprains, muscular aches and soreness, and sore and aching joints, 
or that it has any therapeutic value in the treatment of the aforesaid condi- 
tions in excess of affording a temporary relief from the pains associated with 
such conditions when of a superficial nature; or 

(b) That said preparation is an effective remedy or competent treatment 
for colds, chest colds, or coryza due to colds; or 

(c) That said preparation is an effective remedy or competent treatment 
for athlete’s foot or ringworm in excess of affording temporary relief from the 
itching associated with such conditions; or 
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(d) That said preparation penetrates into the tissues and kills infection, or - 
that said preparation reaches “deep-seated infections,” or otherwise repre- 
senting that said preparation possesses penetrating power; or 

(e) That said preparation is a competent or reliable treatment for use as a 
gargle after tonsilectomies or for use in postoperative dentistry ; or 

(f) That said preparation removes a cause of baldness; or 

(g) That said preparation is the most powerful germicide that one can have in 
the house with absolutely no danger to children, or otherwise representing that 
there is no other germicide possessing equal germicidal properties which is equally 
safe. 

The Link Chemical Co. further agreed not to publish or cause to be 
published any testimonial containing any representations contrary to 
the foregoing agreement. (Feb. 3, 1941.) 

02731. Commodities to Improve the Appearance—Professional Approval, 
Business Status, and Qualities, Properties, or Results——Lillian M. Camp, 
an individual, 246 Fifth Ave., New York, N. Y., vendor-advertiser, 
was engaged in selling various commodities to improve the appear- 
ance designated Leg Pads, Wigs and Hair Goods, and Face Lifters 
and agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication: 

(a) That her Leg Pads are approved by the American Medical Association. 

(6) That she owns or controls a shop wherein she employs the makers of wigs. 
and hair goods. 

The said Lillian M. Camp further agreed to cease and desist from 
representing by the use of the brand name “Face Lifters,” or other- 
wise from representing in any manner, that she possesses a commodity 
that will alter the shape or structure of the face. 

The said Lillian M. Camp further agreed that in the dissemination 
of advertising, by the means and in the manner above set out, of a 
cosmetic preparation now designated Superior Hair Pencils, or any 
other preparation of substantially the same composition or possessing 
substantially the same properties, whether sold under that name or any 
other name, she will forthwith cease and desist from representing, di- 
rectly or by implication : 

(c) That her product Superior Hair Pencils will have any effect upon the roots 
of the hair. 

The said Lillian M. Camp agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Feb. 3, 1941.) 

02732. Rat-Killing and Mice-Killing Preparation—Qualities, Properties, 
or Results, Government Indorsement or Approval, and Laboratories.—Gen- 
eral Laboratories, Inc., a corporation, East Eighteenth and Raccoon 
Sts., Des Moines, Ia., vendor-advertiser, was engaged in selling a rat- 
killing and mice-killing preparation designated “Blue Cross Rat Kil- 
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ler” and agreed, in connection with the dissemination of future adver- 
tising, to cease and desist from representing directly or by implication: 

(a) That Blue Cross Rat Killer will prevent rats from destroying baby chicks. 

(b) That this particular product is recommended by the United States Goy- 
ernment. 

(c) That it will kill rats instantly. 

(d) That it will rid rat-infested areas of rats, 

(e) That it is sure death to rats. 

(f) That it is the most effective or economical poison on the market. 

(g) That rats that are induced to take a killing potion will not die on, or their 
careasses will not contaminate, the premises. 


The said General Laboratories, Inc., further agreed to forthwith 
cease and desist from representing by the use of the word “Labora- 
tories” or any abbreviation thereof as part of its trade name or in any 
other manner or by any means that it maintains, operates, or controls 
_« laboratory, unless and until, it owns, operates, or controls an ade- 
quately equipped laboratory under the supervision and direction of a 
competent scientist or chemist for the conduct of experimental or re- 
search work. 

The said General Laboratories, Inc., agreed not to publish, or cause 
to be published, any testimonial containing any representation con- 
trary to the foregoing agreement. (Feb. 3, 1941.) 

02733. Toilet Soap—Qualities, Properties, or Results.—Paul M. Cooter, 
an individual, doing business as Cooter Brokerage Co., Merchandise 
Mart, Chicago, Ill., vendor-advertiser, was engaged in selling a cer- 
tain toilet soap designated Moon Rose Complexion Soap and agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication : 

(a) That Moon Rose Complexion Soap reconditions or fortifies the skin. 

(0) That Moon Rose Complexion Soap will replace the oils of the skin. 

(c) That Moon Rose Complexion Soap will stimulate the oil glands of the skin. 

(d) That the use of Moon Rose Complexion Soap will cause the skin to breathe. 

(e) That Moon Rose Complexion Soap penetrates the skin or the pores, or 
eliminates dirt from the pores or that it has any other effect upon the skin than 
to cleanse the superficial surface thereof. 

(f) That the use of Moon Rose Complexion Soap will prevent blemishes or 
skin disorders. 

(g) That the use of Moon Rose Complexion Soap will enhance the beauty of 
the user. 

(h) That the use of Moon Rose Complexion Soap rejuvenates or causes one to 
look young; and 

(i) That the use of Moon Rose Complexion Soap will bring about a radiantly 
clear complexion, free from blemishes. 


The said Paul M. Cooter agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 


foregoing agreement. (Feb. 3, 1941.) 
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02734. Medicinal Preparation—Qualities, Properties, or Results—N. J. 
Newman, an individual trading as N. J. Newman Advertising Agency, 
810 South Spring St., Los Angeles, Calif., was engaged in the busi- 
ness of conducting an advertising agency which disseminated adver- 
tisements for a medicinal preparation designated “Entromul” alleged 
to be of value in the treatment of various stomach and intestinal dis- 
turbances on behalf of Thomas J. McBride, an individual trading as 
The Entromul Co., Los Angeles, Calif., agreed, in connection with 
the dissemination of future advertising, to cease and desist from rep- 
resenting directly or by implication: 

(a) That said preparation will have a beneficial influence on an excess acid 
condition of the bowels or colon. 

(b) That said preparation has any significant value in the treatment of simple 
mucous colitis. 

The said N. J. Newman further agreed not to disseminate or cause 
to be disseminated any testimonial containing any representation 
contrary to the foregoing agreement. (Feb. 4, 1941.) 

027385. Depilatory Product—Qualities, Properties, or Results, Unique 
Nature, and History—Kate J. Hadley, an individual trading as Mrs. 
W. W. Hadley, 175 Tremont St., Boston, Mass., vendor-advertiser, 
was engaged in selling a depilatory product designated “Indian 
Preparation” and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or 
by implication : 

(a) That such preparation is an effective cure for superfluous hair. 

(b) That such preparation is not a depilatory or that no similar products are 
used by dermatologists or sold in the proprietary trade. 

(c) That such preparation will open the pores. 

(d@) That such preparation will loosen the hair follicles or gradually destroy 
or kill the roots of the hair. 

(e) That such preparation will remove superfluous hair without injury to the ’ 
skin. 

The said Kate J. Hadley further agreed to cease and desist from 
representing through the use of the word “Indian” in the trade name, 
or by, pictorial representations, or in any other manner of similar 
import or meaning, that the formula of her product originated with 
or was secured from the Indian race, 

The said Kate J. Hadley further agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (Feb. 5, 1941.) 

02736. Cosmetic Cream Preparation—Comparative Merits and Qualities, 
Properties, or Results——The Pompeian Co., Inc., a corporation, 4201 
Philadelphia Ave., Baltimore, Md., vendor-advertiser, was engaged 
in selling a cosmetic cream preparation recommended as a cleansing 
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agent for the skin and designated Pompeian Milk Massage Cream 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication : 


(a) That said preparation works differently, and is entirely different, from 
regular or ordinary cosmetic cleansing creams. 

(6) That the use of said preparation will remove dirt to a greater extent 
than ordinary cleansing methods, including soap and water, or will remove “pore” 
deep dirt or will do more than remove the surface accumulation of dirt from 
the “pore” orifices. 

(¢c) That said cream, when used for blackheads or whiteheads, will‘do more 
than aid in or facilitate the mechanical removal of such skin blemishes. 

(d) That the use of said preparation will leave the face “looking years 
younger.” 


The said The Pompeian Co., Inc., further agreed not to publish or 
cause to be published any testimonial, containing any representation 
contrary to the foregoing agreement. (Feb. 5, 1941.) 

02737. Men’s Clothing—Composition—Roy D. Pastor and Abraham 
Nathan, copartners, doing business under the trade name of The Roy 
Tailors, 21 West Third St., Cincinnati, Ohio, vendor-advertisers, were 
engaged in selling men’s clothing and agreed, in connection with the 
dissemination of future advertising, to cease and desist from— 


(a) Using the word “Virgin” to describe, designate or in any way refer to the 
wool fiber in any fabric used in the manufacture of their garments, when said 
wool fiber is not new wool which has never been reclaimed from any spun, woven, 
knitted, felted, or otherwise manufactured product. 

(6) Using the word “wool,” “Woolen,” “all Wool,” “worsted,” “tropical worsted,” 
“Cheviot,” or any other word or term descriptive of wool, to describe, designate 
or in any way refer to any fabric or product which is not composed wholly of 
wool: Provided, however, That in the case of fabrics or products composed in 
part of wool and in part of other fibers such words may be used as descriptive 
of the wool content if there is used in immediate connection or conjunction 
therewith, in letters of at least equal size and conspicuousness, words truth- 
fully describing and designating each constituent fiber or material thereof 
in the order of its predominance by weight, beginning with the largest single con- 
stituent: And provided further, That if any particular fiber in said fabrics or 
products is not present in a substantial amount by weight, the percentage in which 
such fiber is present shall then be specifically disclosed. 

(c) Using the word “silk” to describe, designate or in any way refer to any 
fiber in any fabric used in the manufacture of their garments which fiber is not 
obtained from the cocoon of the silkworm. 


The said Roy D. Pastor and Abraham Nathan also agreed that no 
provision contained in this stipulation shall be construed as authorizing 
or permitting, after July 14, 1941, the labeling of any wool product in 
any manner other than in strict Earormity with the provisions of the 
‘Wool Products Labeling Act of 1939. 
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The said Roy Pastor and Abraham Nathan agreed not to publish or 
cause to be published any testimonial containing any representations 
contrary to the foregoing agreement. (Feb. 6, 1941.) 

02738. Drug Products—Qualities, Properties, or Results—E. W. Rahn, 
an individual, Harvard Ave. and East Forty-second St., Cleveland, 
Ohio, vendor-advertiser, was engaged in selling drug products, desig- 
nated “Rahnous Capsules” and “Rahnous Nasal Drops Number 1” and 
“Rahnous Nasal Drops Number 2,” which nasal drops he collectively 
designates in the advertising as “Rahnous Nose Drops” and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 

(a) That the products alone or in combination are an effective remedy or cure 
for or that they will prevent colds, hay fever, rose fever, asthma, or catarrh, or 
that they are a competent treatment for those conditions in excess of the afford- 
ing of temporary relief from the symptoms and discomforts associated therewith. 

(bo) That either of the products is a specific. 

(c) That by use of the products alone or in combination one will never be 
bothered with colds or that one will be enabled to forget colds. 

(d@) That Rahnous Capsules are of aid in building body resistance or that they 
regulate the body. 

The said E. W. Rahn further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Feb. 10, 1941.) 

02739. Electric Fence Controllers—Approved, Tested, or Certified.— 
Gamble-Skogmo, Inc., a corporation, 700 Washington Ave. North, 
Minneapolis, Minn., vendor-advertiser, was engaged in selling electric 
fence controllers designated “Gamble’s Electric Fence Controller” and 
agreed, in connection with the dissemination of future advertising, to: 
cease and desist from representing, directly or by implication : 

That its electric fence controllers have been approved, tested or certified by 
Underwriters’ Laboratories, Ine., or by the National Bureau of Standards of the: 
United States Department of Commerce. (Feb. 10, 1941.) 

02740. Drug Preparation—Nature, Qualities, Properties, or Results, Com-- 
parative Merits, and Indorsement or Approval—Merz & Co. Chemical’ 
Works, Inc., a corporation, Roseville Station, P. O. Box 54, Newark,. 
N. J., vendor-advertiser, was engaged in selling a drug preparation 
designated Merz-Allium and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing 
directly or by implication: 

(a) That this product is bactericidal. 

(bv) That Merz-Allium is effective in the treatment of, or will prevent, colitis,, 
intestinal catarrh, diarrhea, coughs, bronchitis, arthritis, rheumatism, sciatica,,. 
colic, influenza, asthma, or tuberculosis. 


(c) That results obtained from this product are unobtainable from any- 
other. 
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(d) That Merz-Allium is recommended by the drugless profession. 


The said Merz & Co., Chemical Works, Inc., further agreed not to 
publish or cause to be published any testimonial containing any rep- 
resentation contrary to the foregoing agreement. (Feb. 11, 1941.) 

02741. Medicinal Preparation—Qualities, Properties, or Results, Safety, 
Comparative Merits, and Laboratories.—Sal-Fayne Corp., a corporation, 
Dayton, Ohio, vendor-advertiser, was engaged in selling a medicinal 
preparation designated “Sal-Fayne,” and agreed, in connection with 
the dissemination of future advertising, to cease and desist from 
representing directly or by implication: 

(a) That said preparation banishes headaches, distress after overindulgence, 
periodic pains or muscular pains, or that said preparation is an effective remedy 
or competent treatment for postoperative pains, or that it has any therapeutic 
value in the treatment of the aforesaid disorders or conditions in excess of a 
palliative affording temporary relief; or 

(0) Through the use of such words as “other aches and pains” or through the 
use of such an expression as “keeps you feeling fit” that said preparation is 
an effective remedy or competent treatment for aches or pains in excess of 
affording temporary relief from minor aches or pains; or 

(c) That said preparation stops or prevents the development of colds or is an 
effective remedy for colds, or has any influence upon coughs or coryza due to 
colds; or 

(d) That said preparation prevents the development of flu; or 

(e) That said preparation relieves mental or physical dullness, refreshes or 
tones the nerves, or is an effective treatment for nerves; or 

(f) That said preparation is safe for use or otherwise representing that said 
product is unconditionally safe for use; or 

(g) That said preparation will not cause the unpleasant aftereffects caused by 
other products used for similar purposes, or otherwise pepresoning that said 
preparation does not cause any unpleasant aftereffects. 


The said Sal-Fayne Corp. further agreed not to publish or cause to 
be published any advertisement which fails to reveal that the fre- 
quent or continued use of said preparation may be dangerous, causing 
serious blood disturbances, and that no more than the dosage recom- 
mended should be taken: Provided, however, That such advertise- 
ments need contain only a statement that the preparation should be 
used only as directed on the label thereof, if and when such label either 
contains a caution or warning to the same effect or specifically directs 
attention to a similar caution or warning statement in the accom- 
panying labeling. 

The said Sal-Fayne Corp. further agreed to forthwith cease and 
desist from using the word “laboratory” or “laboratories” as part of 
any trade name, and from making any representation in any form by 
any means that states or implies that it has a laboratory unless it owns 
and operates, or controls and operates a place that is adequately and 
properly equipped to conduct scientific experiments and tests of the 
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products made and sold by it in interstate commerce, and the mate-— 
rials composing the same, and operated under the direct supervision 
of a person qualified to conduct such experiments and tests. 

The said Sal-Fayne Corp. further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Feb, 12, 1941.) 

02742. Medicated Lozenge—Saving, History, Unique, and Qualities, Prop- 
erties, and Results.—Consolidated Royal Chemical Corp., a corporation, 
544 South Wells St., Chicago, Ill., vendor-advertiser, was engaged in 
selling a medicated lozenge designated “Zymole Trokeys,” and agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication : 

(a) That this product will go twice as far at half the cost of cough syrup, 
thereby saving money to the user. 

(b) That this product constitutes a new way to relief. 

(c) That the syrupy solution obtained by melting this product in water will be 
beneficial to children suffering from croup. 

The said Consolidated Royal Chemical Corp. further agreed not to 
publish or cause to be published any testimonial containing any repre- 
sentation contrary to the foregoing agreement. (Feb. 12, 1941.) 

02743. Hair Preparation—Qualities, Properties, or Results, and Composi- 
tion Eva B. Smith, an individual trading as the E. B. S. Manufac- 
turing Co., and E. B. S. Co., 730 St. Nicholas Ave., New York, N. Y., 
vendor-advertiser, was engaged in selling a cosmetic designated “Anti- 
septic Tar Hair Grower” and agreed, in connection with the dissemi- 
nation of future advertising, to cease and desist from representing 
directly or by implication : 

(a) That said preparation will promote the growth of hair. 

(0) That said preparation possesses antiseptic qualities or properties. 

(c) By use of the word “eliminate” or any other word of similar import or 
meaning that said preparation is a remedy or cure for dandruff. 

(d) That said preparation will eliminate itching scalp, or have any value in the 
treatment thereof in excess of affording temporary relief. 

(e) That said preparation is composed of essential oils or vegetable oils. 

(f) That by use of the words “antiseptic” or “grower” in the brand name, or by 
any other means, that the said preparation has antiseptic properties or will pro- 
mote the growth of hair. 

The said Eva B. Smith further agreed not to publish or cause to be 
published any testimonial containing any representations contrary to 
the foregoing agreement. (Feb. 12, 1941.) 

02744. Gas-Saver Mechanical Device—Qualities, Properties, or Results, 
History, Unique, Economy, and Saving.—Master Gas-Saver Co., a cor- 
poration, 218 South Wabash Ave., Chicago, IIl., vendor-advertiser, was — 
engaged in selling a mechanical device designated “Master Gas-Saver” 
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and agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication: 

(a) That the Master Gas-Saver reduces carbon, makes starting easy, eliminates 
sludge or deposits, or that any gain in power or miles per gallon will result from 
the use of this device on any automcbile having a correctly adjusted carburetor of 
proper size. 

(6) That the Master Gas-Saver increases riding efficiency or improves the gen- 
eral performance of any motor or that the said device stops gasoline waste. 

(c) That the Master Gas-Saver is a supercharger or operates as a supercharger 
or is new or different from other devices used for the same purpose. 

The said Master Gas-Saver Co. further agreed to forthwith cease 
and desist from using the word “Gas-Saver” to designate, or refer to 
the said device or from using any other terminology representing di- 
rectly or by implication that the said device is a gasoline economizer. 

The said Master Gas-Saver Co. further agreed to forthwith cease 
and desist from using the word “Gas-Saver” as part of its corporate or 
trade name or any other word or words that represent or infer that its 
product will save gasoline. 

The said Master Gas-Saver Co. further agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Feb. 18, 1941.) 

02745. Medicinal Preparation—Qualities, Properties or Results, Compara- 
tive Merits, and Safety—A. Medrano, an individual doing business 
under the trade name of Rumagol Laboratories, Rio Grande Phar- 
macy, and Rio Grande Drug Co., 4164 Brooklyn Ave., Los Angeles, 
Calif., vendor-advertiser, was engaged in selling a medicinal prepa- 
ration designated “Rumagol” and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication: 

(a) That it is a competent remedy or an effective treatment or analgesic 
for rheumatoid arthritis, muscular pains, lumbago, sciatica, gout, neuritis, 
arteriosclerosis, painful or twisted joints or nerves, or so-called “rheumatism.” 

(bo) That it will reduce and eliminate excess uric acid by its action on 

the kidneys. 
It is also agreed by the said A. Medrano that in connection with 
the dissemination of advertising by the means and in the manner 
above set out, he will forthwith cease and desist from represent- 
ing, directly or by implication: 

(c) That preparations sold in competition with RUMAGOL such as rube- 
facient or counter-irritating liniments or ointments are ineffective in the 
treatment of rheumatoid arthritis, muscular pains, lumbago, gout, Sciatica, 
neuritis, arteriosclerosis, painful or twisted joints or nerves, or so-called 
‘Theumatism.” 

The said A. Medrano further agreed, in connection with the ad- 
vertising by the means and in the manner above set out, to cease 
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and desist from disseminating any advertisements for the said 
preparation which fail to reveal that it should not be used when 
abdominal pain (stomach ache, cramps, colic), nausea, vomiting 
(stomach sickness), or other symptoms of appendicitis are present, 
and also that frequent or continued use thereof may result in de- 
pendence on laxatives: Provided, however, That such advertisements 
need contain only.a statement that the preparation should be used 
only as directed on the label thereof, if and when such label either 
contains a caution or warning to the same effect or specifically 
directs attention to a similar caution or warning statement in the 
accompanying labeling. 

The said A. Medrano further agreed not to publish or cause, to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (Feb. 17, 1941.) 

02746. Drug Product—Qualities, Properties or Results, and Composi- — 
tion.—H. Pierce Weller, an individual operating under the trade name 
of Weller Co., P. O. 98, Atascadero, Calif., vendor-advertiser, was 
engaged in selling a drug product designated “Vitey Perles,” and 
agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication: 

(a) That the product will increase energy. 

(b) That the product has any effect whatever without expressly limiting 
such claims to cases where there is a lack or deficiency of vitamin E. 

The said H. Pierce Weller further agreed to cease and desist 
from representing by reference to Vitey Perles as containing the 
sex vitamin or as containing the “spark plug” that sets the sex 
hormones in motion, or by referring to “men and women” in con- 
junction with pictorial representations of a bride within a_ heart 
or in any other manner or by any other means that Vitey Perles 
stimulates sexual desire or ability. 

The said H. Pierce Weller further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Feb. 19, 1941.) 

02747. Medicinal Preparation—Qualities, Properties, or Results, Etc.— 
Thymo Borine Laboratory, a corporation, 810 North Plankinton 
Ave., Milwaukee, Wis., vendor-advertiser, was engaged in selling a 
medicinal preparation for use as a mouth wash, deodorant, and 
antiseptic, designated “Thymo Borine” and agreed, in connection 
with the dissemination of future advertising, to cease and desist 
from representing directly or by implication: 

(a) That Thymo Borine purifies the breath or eliminates, stops, or guards 
against bad breath. 
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(0) That Thymo Borine penetrates hidden crevices or keeps the mouth 
hygienically clean; or that Thymo Borine is unsurpassed as a deodorant. 

(c) That Thymo Borine stops perspiration odors or foot odors, or relieves 
aching feet, or that Thymo Borine mitigates inflammation or stops the ir- 
ritation or the pain of sunburn. 

(d) That Thymo Borine stops pain or mitigates inflammation of sore 
mouths due to use of artificial teeth, or that Thymo Borine insures facial 
comfort or allays irritation of tender skin, or eliminates irritation due to 
chapped hands or chafed skin. 

(e) That Thymo Borine is a competent treatment or effective remedy for 
itching scalp or itching skin due to bites, poisons or hives, or that Thymo 
Borine is substantially efficacious in the treatment of athlete_s foot, or that 
it prevents or checks colds, or that Thymo Borine enjoys usage among 
Wisconsin dentists greater than is actually the fact. 

(f) That Thymo Borine is an effective germicide when used as a gargle, or that 
the efficacy of a mouth wash, antiseptic, or deodorant depends upon its specific 
gravity. E 

The said Thymo Borine Laboratory further agreed not to publish or 
cause to be published any. testimonial containing any representation 
contrary to the foregoing agreement. (Feb. 24, 1941.) 

02748. Medicinal Preparations—Nature, Qualities, Properties, or Results, 
Ete.—Ferdinand Pettinella, an individual operating under the trade 
name of Pettinella Advertising Co., 15 Sheridan Square, New York, 
N. Y., was engaged in the business of conducting an advertising agency 
which disseminated advertisements for medicinal preparations desig- 
nated Fernet Vittone and Acqua Fiuggi on behalf of E. Fucini & Co., 
Inc., New York, N. Y., and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing 
directly or by implication: 

(a) That Fernet Vittone is a tonic, unless expressly limited to its effect as a 
gastric tonic. 

(ob) That everyone requires a tonic, stomachic and digestive. 

(c) That Fernet Vittone is a competent treatment or effective remedy for 
intestinal disturbances, or that it has any effects beyond those of a laxative, 
stomachiec and gastric tonic. 

(d) That Acqua Fiuggi is a competent treatment or an effective remedy for 
galistones, kidney troubles, gout, calculus of the bladder, defective blood circula- 
tion or excessive uric acid. (Feb. 25, 1941.) 

02749. Medicated Lozenge—Saving, History, Unique, and Qualities, Prop- 
erties, and Results—Benson & Dall, Inc., a corporation, 327 South 
LaSalle St., Chicago, Ill, was engaged in the business of conducting 
an advertising agency which disseminated advertisements for a medi- 
cated lozenge designated Zymole Trokeys, an alleged treatment for 
coughs due to colds, throat irritations, and croup, on behalf of Consoli- 
dated Royal Chemical Corp., Chicago, Il., and agreed, in connection 


1782 FEDERAL TRADE COMMISSION DECISIONS 


with the dissemination of future advertising, to cease and desist from 
representing directly or by implication: 

(a) That this product will go twice as far at half the cost of cough syrup, 
thereby saving money to the user. 

(b) That this product constitutes a new way to relief. 

(c) That the syrupy solution obtained by melting this product in water will be 
beneficial to children suffering from croup. (Feb. 25, 1941.) 

02750. Baby Chicks—Inspected, Ete—Raymond McDonald and Roy 
McDonald, copartners, operating under the trade name of McDonald’s 
Hatchery, 2830 Evans Ave., Box 1665, Fort Worth, Tex., vendor- 
advertisers, were engaged in selling baby chicks and agreed, in connec- 
tion with the dissemination of future advertising, to cease and desist 
from representing directly or by implication: 

(a) That their flocks are inspected by the U. S. Department of Agriculture. 

(b) That said flocks are inspected or mated by an impartial or disinterested 
judge of the American Poultry Association, when such is not a fact. 

The said Raymond McDonald and Roy McDonald agreed not to 
publish or cause to be published any testimonial containing any repre- 
sentation contrary to the foregoing agreement. (Feb. 12, 1941.) 

02751. Medicinal Preparation—Safety.—J. H. Schenck & Son, Inc., a 
corporation, P. O. Box 1861, Philadelphia, Pa., vendor-advertiser, 
was engaged in selling a medicinal preparation recommended for the 
treatment of constipation designated “Dr. Schenck’s Mandrake Pills” 
and agreed, in connection with the dissemination of future adver- 
tising, to cease and desist from disseminating any advertisements 
which fail to reveal that the said pills should not be used when ab- 
dominal pain (stomach-ache, cramps, colic), nausea, vomiting 
(stomach sickness) or other symptoms of appendicitis are present, 
and that frequent or continued use thereof may result in dependence 
on laxatives: Provided, however, That such advertisements need con- 
tain only a statement that the preparation should be used only as 
directed on the label thereof, if and when such label either contains 
a caution or warning to the same effect or specifically directs atten- 
tion to a similar caution or warning statement in the accompanying 
label. 

The said J. H. Schenck & Son, Inc., further agreed not to publish 
or cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Mar. 3, 1941.) 

02752. Medicinal Preparation and Cosmetic—Qualities, Properties, or Re- 
sults—Norman A. Hoel, Mrs. Wm. G. Cook, C. W. Almklov, and 
Sigurd Almklov, copartners, doing business under the trade name 
of Almklov’s Pharmacy, Cooperstown, N. Dak., vendor-advertisers, 
were engaged in selling a medicinal preparation designated X. E. M. 
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Salve and a cosmetic designated as Almklov’s Scalp and Hair Tonic 
and agreed, in connection with the dissemination of future adver- 
tising, to cease and desist from representing directly or by implica- 
tion: 


(a) That X. E. M. Salve is a remedy or cure for eczema, barber’s itch, refraec- 
tory cases of ringworm, athlete’s foot, psoriasis, old sores, ulcers, itching hemor- 
rhoids, dandruff, or itching skin affections or eruption, or that it will remove 
the cause of the diseases or conditions, or that it has any therapeutic value in 
the treatment thereof in excess of affording symptomatic relief of itching and 
irritation. 

(6) That Almklov’s Scalp and Hair Tonic extirpates dandruff, cures itching 
scalp, keeps the hair from falling out, or penetrates the skin to extirpate the 
bacilli. 

The said Norman A. Hoel, Mrs. Wm. G. Cook, C. W. Almklov, and 
Sigurd Almklov further agreed not to publish, or cause to be pub- 
lished, any testimonial containing any representation contrary to the 
foregoing agreement. (Mar. 10, 1941.) 

02753. Drug Products—Qualities, Properties, or Results —— William Gan- 
son Rose, Inc., a corporation, 522 Terminal Tower, Cleveland, Ohio, 
was engaged in the business of conducting an advertising agency 
which disseminated advertisements for drug products designated 
Rahnous Capsules, Rahnous Nasal Drops Number 1 and Rahnous 
Nasal Drops Number 2 on behalf of E. W. Rahn, Cleveland, Ohio, 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication: 

(a) That the products alone or in combination are an effective remedy or 
cure for or that they will prevent colds or catarrh or that they are a competent 
treatment for those conditions in excess of the affording of temporary relief 
from the symptoms and discomforts associated therewith. 

(bo) That by use of the products alone or in combination one will never be 
bothered with colds or that one will be enabled to forget colds. 

(c) That Rahnous Capsules are of aid in building body resistance or that 
they regulate the body. (Mar. 18, 1941.) 

02754. Health Food Products—Qualities, Properties, or Results, and Com- 
position—Mariano Pollina, an individual operating under the trade 
names of Vimm Wheat Germ Products Co. and Moderno Co., 16 West 
Twenty-second St., New York City, vendor-advertiser, was engaged 
in selling health food products designated Fortified Palm-Co, Plain 
Palm-Co, Vimm’s Whole Wheat Germ, and Vimm’s Wheat Germ Oil 
Capsules and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication : 

(a) That Vimm’s Wheat Germ Oil Capsules: 

1. Assure good health. 


2. Assure sex vigor for men. 
8. Are conducive to avoidance of pain, miscarriage or sterility in women. 
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4. Rebuild the health of the entire body. 

5. Normalize, strengthen, revive or prolong the sex and reproductive functions. 

6. Build body or mental health. 

7. Overcome sexual weakness or sterility. 

8. Are of any benefit in the prevention or treatment of tumor growths or 
degenerative changes of old age; or 

9. Are certified for any specified results. 

(0) That Fortified Palm-Co: 

1. Prevents tooth decay, premature aging, nervousness, or acidity. 
Is essential for growing children or for pregnant women. 
Aids menstruation, or aids during the menstrual period. 
Assures robust health. 
Increases resistance to disease; or 
. Is of any appreciable benefit in the treatment or the prevention of poor 
feath. early aging, lowered resistance, nervousness, underweight, bone disease, or 
weakened heart. 

(c) That Plain Palm-Co: 

1. Assures digestive vigor. 

2. Is a perfect natural food. 

8. Contains the greatest possible concentration of vital, health-forming ele- 
ments in digestible form. 

4. Is rich in Vitamin B. 

5. Is completely alkaline-forming. 

6. Is teeming with vitamins and minerals; or 

7. Is of any appreciable benefit to sufferers from colitis, weak stomach, sour 
stomach, nervous indigestion, indigestion, stomach ulcers, or flatulence. 

(d) That Vimm’s Whole Wheat Germ: 

1. Is the world’s richest natural source of Vitamins B, E, and G. 

2. Isa good source of Vitamins A and C. 

8. Is concentrated with iron, copper, potassium, magnesium and manganese,. 
or any of these elements; or 

4. Will enable one to sleep better, eat better, feel better, or look better. 


mown 


On 
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The said Mariano Pollina further agreed not to publish or cause 
to be published any testimonial containing any representation contrary 
to the foregoing agreement. (Mar. 14, 1941.) 

02755. Medicinal Preparation—Qualities, Properties, or Results.—Ferd. 
T. Hopkins, an individual operating under the trade name of Ferd. 
T. Hopkins & Son, 480 Lafayette St., New York City, vendor-adver- 
tiser, was engaged in selling a.medicinal preparation designated 
Mothersill’s Seasick Remedy and agreed, in connection with the dis- 
semination of future advertising, to cease and desist from representing 
directly or by implication : 

That Mothersill’s Seasick Remedy will prevent or stop travel sickness or assure 
travel comfort. 

The said Ferd. T. Hopkins further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Mar. 14, 1941.) 
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02756. Book on Hair Culture.—Nature and Results.—Macfadden Book 

Co., Inc., a corporation, 205 East Forty-second St., New York, 
N. Y., vendor-advertiser, was engaged in selling a book embracing a 
discourse on the care of the hair entitled “Hair Culture” and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 
That its book contains methods, advice, or instructions which, when observed 
and applied, will prevent, correct the cause of, or cure, baldness, dandruff, brittle- 
ness, split hair, or greying hair; or that will prevent or stop falling hair where 
‘such condition is not caused by improper scalp hygiene; or that will increase the 
strength of the hair. 

The said Macfadden Book Co., Inc., agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Mar. 20, 1941.) 

02757. Hair Preparations—Qualities, Properties, or Results, and Com- 
parative Merits, Ete—John H. Breck, Inc., a corporation, Springfield, 
Mass., vendor-advertiser, was engaged in selling Breck’s Hair 
Tonic No. 1A, Breck’s Hair Tonic No. 1B, Breck’s Hair Tonic No. 3, 
Breck’s Lather-Oil pH8 Shampoo, Breck’s Special Scalp Cream, 
Breck’s No. 1 Hair Cream, Breck’s No. 2 Hair Cream, and Breck’s 
Ointment and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by impli- 
cation, or by pictorial illustration or otherwise that any of the above- 
named medicinal preparations or cosmetics, or any other product of 
substantially the same composition or possessing substantially the same 
properties, whether used alone or in combination with any other 
product— 

(a) Is a departure from other systems of treatment for the alleviation of hair 
and scalp troubles, or that it is a competent treatment or an effective remedy for 
eczema of the scalp, psoriasis, alopecia areata, or for headache, troublesome 
monthly periods, or sick stomach. 

(bo) Is an effective remedy for adhesions or that it will bring about a normal 
condition of the scalp connective muscles; or that it will cause hair to grow, save 
the old hair, stop or prevent falling hair or atrophy of the hair, the excessive loss 
of hair, start, bring in, or encourage a new growth, quicken the growth of hair, or 
delay the graying of hair; or that it will prevent the loss of hair following erysipe- 
las, scarlet fever, measles, typhoid fever, influenza, or child birth, or will restore 
or aid in restoring hair where the loss is due to such causes. 

(c) Will bring back to the sealp normal healthfulness; or that it will obviate 
the necessity for glasses; or that it would enable one to avoid an operation for 
stomach trouble. 

(d) Will eradicate parasites or germs, or prevent future troubles. 

(e) Is superior to any scalp treatment, or that it is more scientific or effective 
than electrical or mechanical contrivances; or 

(f) That the daily use of water on the hair causes falling hair or the atrophy 
of the hair; or 
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(g) That by the use of Breck’s hair preparations, in conjunction with a finger ; 
massage, the hair is supplied with the proper nourishment. 

The said John H. Breck, Inc., further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Mar. 19, 1941.) 

02758. Rat and Mouse Killing Preparation—Qualities, Properties, or Re- 
sults, and Comparative Merit.—J. L. Hopkins & Co., Inc., a corporation, 
920 Broadway, New York, N. Y., vendor-advertiser, was engaged in 
selling a rat-killing preparation designated “Red-Rat-Squil” and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication : 

(a) That Red-Rat-Squil will kill rodents other than rats and mice, 

(b) That it is the surest way to destroy rats and mice. 

(c) That it is the most satisfactory way to destroy rats and mice. 

(d@) That it will check obnoxious odors. 

(e) That tests of the product guarantee uniformity of toxic strength. 

(f) That baits mixed with it and exposed to the air will not over a protracted 
period of time become rancid. 

The said J. L. Hopkins & Co., Inc., agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (Mar. 19, 1941.) 

02759. Medicinal Preparation—Qualities, Properties, or Results——W. F. 
Young, Inc., a corporation, 111 Lyman St., Springfield, Mass., vendor- 
advertiser, was engaged in selling a medicinal preparation designated 
“Absorbine, Jr.” and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly, or 
by implication, that said preparation : 

(a) Kills the fungi of athlete’s foot so as to represent that it kills such fungi 
as are buried beneath the corneous layer of the skin. 

(0) Has any effect upon tissues deeper than those supplied by the peripheral 
vascular system or that accepted laboratory tests proved that it achieves such 
results. (Mar. 21, 1941.) 

02760. Rat and Mice Killing Preparation—Qualities, Properties, or Re- 
sults, Government Indorsement, or Approval, Etc.—V. H. Bean and M. C. 
Bean, copartners trading as St. Clair Co., Post Office Box 666, Findlay, 
Ohio, vendor-advertisers, were engaged in selling a rat-killing and 
mice-killing preparation designated “Shur-deth” and agreed, in con- 
nection with the dissemination of future advertising, to cease and desist 
from representing directly or by implication: 

(a) That “Shur-Deth” will drive rats and mice outside to die. 

(0) That it is the most effective raticide known. 

(c) That it is the original preparation of rat foods in combination with red 
squill. 

(d) That this particular product is recommended or approved by the United 
States Department of Agriculture. 
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The said V. H. Bean and M. C. Bean agreed not to publish, or cause 
to be published, any testimonial containing any representation con- 
trary to the foregoing agreement. (Mar. 19, 1941.) 

02761. Hair Preparation—Qualities, Properties, or Results, and Hair 
Grower.”—Grace McLendon, an individual trading as Grace Me- 
Lendon’s Hair Products, 904 Wesley Ave., Pleasantville, N. J., vendor- 
advertiser, was engaged in selling a preparation designated “Mme. 
Grace McLendon’s Hair Grower” and agreed, in connection with the 
dissemination. of future advertising, to cease and desist from repre- 
senting directly or by implication: 

That said preparation will— 

(a) Stop falling hair. 

(6) Remove dandruff. 

(c) Prevent hair from turning gray. 

(d) Restore gray hair to its natural color; or 

(e) Cause hair to grow. 

The said Grace McLendon further agreed that in the dissemination 
of advertising by the means and in the manner above set out, she will . 
cease from representing by the use of the words “Hair Grower” in the 
designation of her preparation, or of any words of similar soya or 
meaning, that said preparation will grow hair. 

The said Grace McLendon further agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (Mar. 25, 1941.) 

02762. Coffee—History, Unique, Comparative Merits, Ete—Paxton and 
Gallagher Co., a corporation, Omaha, Nebr., vendor-advertiser, was 
engaged in selling a beverage designated “Butter-Nut Coffee” and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication: 

(a) That it discovered a new or extraordinary process of maturing coffee or 
that its method of maturing coffee is a special process or a new or exclusive 
method or process. 

(ob) That its method of maturing coffee eliminates all trace of harshness or 
coffee acids, or that it is impossible to make a harsh-tasting coffee from Butter- 
Nut coffee. 

(c) That a pound of Butter-Nut coffee makes more cups of coffee than a pound 
of any other coffee. 

The said Paxton and Gallagher Co. agreed not to publish or cause 
to be published any testimonial containing any representation contrary 
to the foregoing agreements. (Mar. 28, 1941.) 

02763. Beauty Device—Qualities, Properties, or Results.—Inspiré, Inc., 
a corporation, 552 Mission St., San Francisco, Calif., and Edgar D. 
Sloat, individually and as president of Inspiré, Inc., 552 Mission St., 
San Francisco, Calif., vendor-advertisers, were engaged in selling a 
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device designated “Deep-Skin Electro-Mask” and agreed, in connec- 
tion with the dissemination of future advertising, to cease and desist 
from representing directly or by implication : 

(a) That this device will reestablish natural functions of the under-skin, 
glands, circulation, or nervous system, or that it will normalize the skin or 
revitalize the tissues. 

(b) That the device is an effective remedy for wrinkles, crow’s-feet, lines, 
enlarged pores, pimples, blackheads, dry skin, or oily skin. 

(c) That this product accomplishes all the benefits of the most extravagant 
salon facial. 

(d) That this device is a sure means of attaining beauty. 

Inspiré, Inc., and Edgar D. Sloat, further agreed to cease and de- 
sist from the use of the words “Deep Skin” as a part of the brand 
name for this product, or from representing in any manner, directly 
or indirectly, that the effect of this device extends deeply into the 
skin, or is more than a surface application, or that it has any effect 
directly upon the dermis, or that it acts from the inside outward. 

The said Inspiré, Inc., and Edgar D. Sloat further agreed not to 
publish or cause to be published any testimonial containing any repre- 
sentation contrary to the foregoing agreement. (Apr. 1, 1941.) 

02764. Medicinal Product—Qualities, Properties, or Results—KEmanuel 
Kaucky, an individual, trading as Kaucky’s Pharmacy,, 6348 West 
Twenty-sixth St., Berwyn, Il., vendor-advertiser, was engaged in 
selling a medicinal product designated “Kaucky’s Formula Herb Tea” 
and agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication : 

(a) That the product: 

1. Will cause one to have a clean body or a clear mind. 

2. Will cause the system to return to normal. 

3. Is a system regulator. 

4. Purifies or clears the skin. 

5. Relieves rheumatism. 

(bo) That the product has any therapeutic value in the treatment of head- 
aches in excess of affording relief from headaches due to constipation. 

(c) That the product has any therapeutic value in the treatment of constipa- 
tion or stomach, intestinal, or bladder or kidney ailments in excess of that 
afforded by a laxative and diuretic. 

The said Emanuel Kaucky further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Apr. 1, 1941.) 

02765. Bath Cabinets—Qualities, Properties, or Results—Burton G. 
Feldman and Associates Inc., a corporation, 540 North Michigan Ave., 
Chicago, l., was engaged in the business of conducting an adver- 
tising agency which disseminated advertisements for the vapor-electric 
bath cabinets alleged to be of value for weight-reducing purposes, 
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. 
designated “Beauty Builder” and “Beauty Fount” on behalf of Gell- 

man Manufacturing Co., Rock Island, Ill., and agreed, in connection 

with the dissemination of future advertising, to cease and desist from 

representing directly or by implication: 

That said cabinets have a direct value in the permanent reduction of excess 

weight, or that said cabinets, by means of vapor-heat, infra-red, or ultra-violet 

rays, help eliminate excess fat, or that the use of said cabinets will “cure,” 

“Danish,” or “erase” fatigue. 

The said Burton G. Feldman and Associates Inc. further agreed not 
to publish or cause to be published any testimonial containing any 
representation contrary to the foregoing agreement. (Apr. 2, 1941.) 

02766. Chicken Feeds—Qualities, Properties, or Results, and Comparative 
Merits—The Potts-Turnbull Co., a Missouri corporation, 912 Balti- 
more Ave., Kansas City, Mo., was engaged in the business of con- 
ducting an advertising agency which disseminated advertisements for 
chicken feeds designated “Gooch’s Best Growing Mash,” “Gooch’s Best 
Starting Feed” and “Gooch’s Best Laying Mash” on behalf of Gooch 
Feed Mill Co., Lincoln, Nebr., and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication: 

(a) That favorable results in egg production or chick raising depend solely 
on using Gooch’s chicken feeds. 

(bo) That a low feeding cost or a balanced egg making ration is insured by 
using Gooch’s Best Laying Mash. 

(c) That Gooch’s Best Laying Mash will enable hens to lay more eggs, or 
have better body weight or condition, or be more vigorous or resistant to disease 
than any other product. 

(d@) That its chicken feeds insure egg production. 

(e) That the use of Gooch’s Best Starting Feed insures healthy chicks or in- 
sures a given weight within a specified period of time. (Apr. 2, 1941.) 

02767. Medicinal Preparation—Qualities, Properties, or Results.—The 
Adlerika Co., a corporation, 98 South Wabasha St., St. Paul, Minn.,. 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated “Adla Tablets,” and agreed, in connection with the dissemi- 
nation of future advertising, to cease and desist from representing 
directly or by implication: 

(a) That its product will bring about neutralization of hyperacidity or bring 
relief from “acid stomach.” 

(ob) That its product will protect irritated parts or membranes of the stomach 
in any manner whatsoever, or form a protective coating over the stomach parts 
or membranes. 

The said The Adlerika Co. further agreed not to publish or cause 
‘to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Apr. 2, 1941.) 
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02768. Device for Testing Urine—Unique and Comparative Merits.— 
Alfred Muller, an individual trading as the Diatest Laboratories, 1133 
Broadway, New York, N. Y., vendor-advertiser, was engaged in selling 
a device designated “Diatest Tester” and agreed, in connection with 
the dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication: 


(a) That said device is the only tester for determining the sugar content of 
urine which does not use or require flame. 

(b) That it is the most accurate tester available for determining the sugar 
content of urine. 


The said Alfred Muller further agreed not to publish or cause to be 
published any testimonial containing any representations contrary to 
the foregoing agreement. (Apr. 2, 1941.) 

02769. Preparations for Poultry and Animals—Qualities, Properties, or 
Results, and Endorsement or Approval—W. C. Stewart, an individual, 
trading as the Knox-All Co., 18 West Exchange St., Freeport, Il., 
vendor-advertiser, was engaged in selling various preparations for 
poultry and animals designated “K-A Poultry Spray,” “K-A Fur 
Farm Fluid,” “K-A Neptol Tablets,” and “K-A Alroc Tablets” and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication: 


(a) That K-A Poultry Spray prevents or eliminates cold, roup, or other 
poultry diseases. 

(b) Keeps the flock or the poultry house free from mites or bluebugs; is 
effective in fighting mites or bluebugs on roosting fowls; kills bluebugs; or kills. 
mites unless the spray is persistently applied over long periods, and unless 
limited to mites with which it comes in contact. 

(c) Penetrates to all parts of the poultry house; aids in killing germs before 
they attack the birds or in preventing the maturity of unhatched mites; is of 
material benefit to baby chicks; checks death losses; keeps chickens healthy; 
will do everything that is claimed for it; or is used or endorsed by leading 
hatcheries. 

'  (d) That K-A Fur Farm Fluid destroys vermin which infest animals . 
nourishes follicular growth; is effective against fleas, lice or ticks on fur bear- 
ing animals; effectively combats earmites. 

(e) That the product K-A Neptol Tablets is effective against symptoms of 
diarrhea, sour crop, poor appetite, or temporary constipation; cleans out the 
intestines or tones the system; or aids in the prevention or elimination of 
coccidiosis. 

(f) That the product K-A Alroe Tablets is effective in the control of cholera, 
or typhoid in chickens, turkeys, geese, or ducks. 


The said W. C, Stewart further agreed not to publish or cause to. 
be published any testimonial containing any representation Sg ate 
to the foregoing agreement. (Apr. 3, 1941.) 

02770. Drug Prepatations -Oualities, Properties, or Results —S. D. 
Cates, an individual operating under the trade name of Buel Co., 800 
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North Clark St., Chicago, Ill., vendor-advertiser, was engaged in 
selling two drug preparations designated “Buellene” and “Hot Oil 
Treatments” and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or 
by implication: 

(a) That any of his products will increase the growth of hair or is a hair 
grower. 

(b) That Buellene is effective in the treatment of falling hair or of dandruff, 
unless limited to assisting in the removal of accumulated dandruff scales. 


(c) That his Hot Oil Treatments make the hair healthy or stop brittle, 
breaking hair. 


The said S. D. Cates further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Apr. 7, 1941.) 

02771. Medicinal Preparation—Composition and Qualities, Properties, or 
Results.—F red Miller, an individual doing business under the trade 
name The Miko Co., 2521 Thirty-first Ave., Long Island City, N. Y., 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated “Circulin Garlic Pearls” and agreed, in connection with 
the dissemination of future advertising, to cease and desist from: 
representing directly or by implication, that a medicinal prepara- 
tion now designated “Circulin Garlic Pearls,” or any other prepara- 
tion containing substantially the same ingredients or possessing the 
same properties, whether sold under that name or any other name: 


(a) That “Circulin Garlic Pearls” are rich in body-building materials such 
as manganese, sodium, calcium, iodine, and phosphates. 

(6) That “Circulin Garlic Pearls” have value in relieving symptoms of 
nervousness, dizziness, tiredness in excess of temporarily relieving such symp- 
toms when associated with high blood pressure. 

(c) That “Circulin Garlic Pearls” are efficacious as a worm dispeller for 
children or for diarrhoea. 

(d) That the elements producing the strong odor in garlic also drive away 
the impurities from the system. ; 

(e) That “Cireulin Garlic Pearls” are efficacious in the treatment of gastro- 
intestinal disturbances of a toxic character in excess of such temporary relief 
as may be afforded in those cases where a carminative stomachic is indicated. 

(f) That “Cireulin Garlic Pearls’ are efficacious in the treatment of coughs, 
bronchitis, or bronchial asthma. 

(g) That “Cireulin Garlic Pearls” tend to promote and regulate metabolism. 

(h) That “Circulin Garlic Pearls” contain allyl sulphide, allyl isothracyanate, 
protein, or mineral salts. 


Said Fred Miller further agreed not to publish or cause to be pub- 
lished any testimonials containing any representation contrary to the 
foregoing agreement. (Apr. 8, 1941.) 

02772. Cosmetic Preparation—History, Unique, and Employment.—P. 
Edwards, an individual operating under the trade name of The Nix 
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Cosmetics Co., Post Office Box 463, Memphis, Tenn., vendor-adver- 
tiser, was engaged in selling a cosmetic preparation designated “Nix 
Bleach Cream” and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or 
by implication: 

That Nix Bleach Cream affects the skin in a new way, or a way different 
from that of other preparations. 

That said P. Edwards further agreed to cease and desist from 
representing, or by the use of a headline or otherwise, that any girls 
are “wanted,” or from otherwise representing, importing, or implying 
that he has any employment to offer. (Apr. 8, 1941.) 

02773. Dentifrice—Qualities, Properties, or Results, and Success or Use 
of Product.—James J. Walker, Jr., an individual, 3614 Calumet Ave., 
Chicago, Ill., vendor-advertiser, was engaged in selling a dentifrice 
designated “Walker’s Famous Tooth Powder” and agreed, in connec- 
tion with the dissemination of future advertising, to cease and desist 
from representing directly or by implication: 

(a) That Walker’s Famous Tooth Powder stops receding or bleeding gums or 
makes gums firm or sound or heals gums or that the said product tightens loose 
teeth or makes the teeth white. 

(b) That millions of people use Walker’s Famous Tooth Powder or that any 
specified number of people use the said product when such is not the fact. 

The said James J. Walker, Jr., further agreed not to publish or cause 
to be published any testimonial containing any representation contrary 
to the foregoing agreement. (Apr. 8, 1941.) 

02774. Olive Oil—Qualities, Properties, or Results, and Composition.— 
Parisis J. Gerogian, an individual operating under the trade name of 
Standard Products Co., 102-104. Commercial St., Boston, Mass., 
vendor-advertiser, was engaged in selling a certain food product desig- 
nated Gloria Pure Olive Oil (Agorelaion) and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication: 

(a) That this product will be of any appreciable benefit in preventing or rem- 
edying a lack of appetite. 


(b) That this olive oil contains all of the vitamins or appreciable quantities of 
any of them. 
(c) That the use of this product will insure good health. 


The said Parisis J. Gerogian further agreed not to publish or cause 
to be published any testimonial containing any representations con- 
trary to the foregoing agreement. (Apr. 8, 1941.) 

02775. Medicinal Preparation—Qualities, Properties, or Results, Source, 
or Origin, and Nature——Hevenor Advertising Agency, Inc., a corpora- 
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tion, 11 North Pearl St., Albany, N. Y., was engaged in the business 
of conducting an advertising agency which disseminated advertise- 
ments for a medicinal preparation designated “Grover Graham Rem- 
edy” on behalf of S. Grover Graham Co., Inc., of Newburgh, N. Y., and 
agreed, in connection with dissemination of future advertising, to cease 
and desist from representing directly or by implication : 

(a) That it will afford relief from acid indigestion in five minutes or within 
any specified period of time. 

(0) That its formula was originated or used by a Buropean specialist. 

(c) That its use enables an individual to eat food without fear of stomach 
distress. 

(d) That it corrects or cures excessive stomach acidity, and 

(e) That it stops or ends the pain or symptoms of acid indigestion. 

The said Hevenor Advertising Agency, Inc., further agreed that in 
disseminating advertising for a medicinal preparation now designated 
Grover Graham Remedy by the means or in the manner above set out, 
it will forthwith cease and desist from disseminating or causing to be 
disseminated any advertisements which use the word “remedy” or any 
similar word or words as a part of the trade name of said medicinal 
preparation or in any other manner so as to import or imply that said 
preparation is anything more than a treatment to temporarily neu- 
tralize gastric acidity and to temporarily relieve the pain caused 
thereby. 

The said Hevenor Advertising Agency, Inc., further agreed not to 
disseminate or cause to be disseminated any testimonial containing any 
representation contrary to the foregoing agreement. (Apr. 9, 1941.) 

02776. Skin Preparation—Qualities, Properties, or Results——Grace 
Donohue, Inc., a corporation, 640 Madison Ave., New York, N. Y., 
vendor-advertiser, was engaged in selling a product designated “Grace 
Donohue Cleanser,” recommended as a healing agent, a remedy for 
blackheads, whiteheads, oily skin, and other skin conditions and as a 
preserver of the complexion and agreed, in connection with the dis- 
semination of future advertising, to cease and desist from representing 
directly or by implication that said preparation is: 

(a) a remedy or cure for, or works wonders with, blackheads or whiteheads. 

(b) a healing agent. 

(c) an efficient method for preserving a clear, smooth, or attractive complexion. 

(ad) beneficial in the treatment of acne, crow’s feet, lines under eyes, double 
chin, frown lines in forehead or between the eyes, “jowls,’ neck wrinkles, or 
crepey, loose, or flabby skin, enlarged pores, or overweight, or to oily or dry skin. 

Grace Donohue, Inc., further agreed to cease and desist from stating 
in its advertising that excess fatty acids or waste products impede 
normal elimination of the skin. 
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The said Grace Donohue, Inc., further agreed not to publish or cause 
to be published any testimonial containing any representation contrary 
to the foregoing agreement. (Apr. 9, 1941.) 

02777. Cosmetic Preparations—Qualities, Properties, or Results, and 
Nature.—Eleanor H. Mack, an individual operating under the trade 
name of Mack Brothers Products, Box 115, Hillcrest Station, San 
Diego, Calif., vendor-advertiser, was engaged in selling cosmetic prep- 
arations including Revel No. 9 Resuscitator Oil, Revel No. 6 Lipid 
Cream, Revel No. 16 Mouth Creme, and Revel No. 1 Pore Cleansing and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication: 

(a) That Revel No. 6 Lipid Cream is of any appreciable benefit in the treatment 
of aged or crepey skin. 

(b) That Revel No. 16 Mouth Creme is of value in the treatment of bleeding or 
receding gums. 

Eleanor H. Mack further agreed to cease and desist from the use of 
the word “Resuscitator” as a part of the brand name for her product 
heretofore designated “Revel No. 9 Resuscitator Oil,” or from other- 
wise representing that it restores life or the appearance of youth to 
the skin. 

Eleanor H. Mack further agreed to cease and desist from the use of 
the phrase “Pore Cleansing” as a part of the brand name for her prod- 
uct heretofore designated “Revel No. 1 Pore Cleansing,” or from other- 
wise representing that it will remove all foreign matter from the pores. 

Eleanor H. Mack further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Apr. 9, 1941.) 

02778. Tonic and Vitamin Products—Qualities, Properties, or Results, 
Nature, and Composition.—G. S. Cheney Co., a corporation, 15 Union 
St., Boston, Mass., vendor-advertiser, was engaged in selling tonic and 
vitamin products designated as “Cheney’s Nurve (Nerve) Phosphates” 
and “Cheney’s Vitamins Complete” and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication: 

(a) That said preparation is a food or a stimulant for the nerves. 

(bo) That said preparation acts on the nerves of the stomach or brain. 

(c) That said preparation is beneficial in the relief or treatment of fatigue, 
sleeplessness, headache, or nervousness. 

(d) That the lecithin contained in said preparation will add to the phosphorus 
constituent of brain and nerve substance. 

(e) That the lecithin contained in said preparation will help form a natural 
coating for raw nerves. 

(f) By the use of the words “nerve” or “nurves” or any other words of similar 


sound, import, or meaning in the name-of said preparation that it is of any value 
for bodily ailments caused by disorders in the nervous system, 
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It is hereby further agreed by G. S. Cheney Co. that in the dissemi- 
nation of advertising by the means and in the manner above set out of 
a medicinal and vitamin preparation now designated as “Cheney’s 
Vitamins Complete,” whether sold under that name or any other name 
or any other preparation of substantially the same composition or pos- 
sessing substantially the same properties, it will forthwith cease and 
desist from representing directly or by implication: 

(g) That “Cheney’s Vitamins Complete” added to the daily diet is a health 
secret or will make one feel well or improve one’s appearance. 

(h) That “Cheney’s Vitamins Complete” is a valuable accessory to one’s daily 
‘diet unless it is clearly stated in direct connection therewith that it is valuable 
only in case there is a deficiency of the vitamins and minerals contained in this 
product. 

(7) That Vitamin A is anti-infective to colds. 

The said G. S. Cheney Co. further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Apr. 10, 1941.) 

02779. Medicinal Preparation—Professional Indorsement or Approval and 
Qualities, Properties, or Results—Alton W. Eldredge, an individual do- 
ing business as Melrose Eldredge Co., Melrose, Mass., vendor-adver- 
‘tiser, was engaged in selling a medicinal preparation designated Dr. 
Eldredge’s Approved Rectal Jelly, which has been alleged to be help- 
ful in the treatment of piles, and agreed, in connection with the dis- 
semination of future advertising, to cease and desist from representing 
directly or by implication: 

(a) By the use of the terms “Doctor,” “Dr.,” or “approved” as a part of the 
brand name of the aforesaid preparation, or in any other manner that the said 
preparation has the official approval or recommendation of any group of doctors 
or pharmacists or that the said preparation was formulated by a physician. 

(6) That the said preparation will cure piles. 

(c) That the said preparation has any therapeutic effect upon the symptoms 
of piles except to the extent that it may act as an astringent, provide some 
antiseptic action, or afford the soothing effect of an emollient. 

(d@) That the said preparation will penetrate, pass, or pierce into or through 


the muscles and tissue folds of the rectum. 
(e) That the said preparation will always furnish piles sufferers with relief. 


The said Alton W. Eldredge further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Apr. 11, 1941.) 

02780. Medicinal Preparation—Qualities, Properties, or Results, Unique, 
and History.—Newby, Peron & Flitcraft, Inc., a corporation, 222 West 
Adams St., Chicago, Ill., was engaged in the business of conducting 
an advertising agency which disseminated advertisements for a me- 
dicinal preparation in liquid form containing potassium iodide and 
designated “Respirine” on behalf of Albert Laboratories, Inc., of Chi- 
cago, Ill., and agreed, in connection with the dissemination of future 
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advertising, to cease and desist from representing directly or by 
implication: 


(a) That such preparation is a competent treatment or an effective remedy 
for asthma, bronchial coughs, or bronchitis, or that it will do any more with 
respect to these conditions than afford some temporary relief from the accom- 
panying symptoms. 

(bo) That such preparation relieves symptoms accompanying hay fever. 

(c) That such preparation promotes healing. 

(d) That such preparation is unique or distinctly new or that it represents 
a discovery. (Apr. 14, 1941.) 


02781. Medicinal Preparations—Qualities, Properties, or Results, History, 
Source or Origin, License, Nature, Composition, Ete——S. Grover Graham 
Co., Inc., a corporation, 75 Second St., Newburgh, N. Y., vendor- 
advertiser, was engaged in selling certain medicinal preparations 
designated “Grover Graham Remedy” and “Graham’s Butternut Pills” 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication, 
that: 


(a) It is a remedy or cure for digestive dysfunctions. 

(0) It possesses tonic or restorative properties. 

(c) It will cause the digestive organs to become healthy. 

(ad) It will cause an increase of gastric juices. 

(e) It will cause or have any effect on the assimilation of food. 

(f) It will cause or insure healthy digestion. 

(g) It will afford relief in 5 minutes or after the first dose or within any 
specified period of time. 

(h) It is a discovery. 

(4) Its formula was originated or perfected by a European specialist. 

(j) It is or has been used by a Huropean specialist. 

(k) S. Grover Graham Co., Inc., has been granted a license or any exclusive 
right to use this formula. 

(1) Its use insures freedom from physical distress or relief for gastric dys- 
functions. 

(m) It assists in the digestion of food. 

(n) It prevents irritation of the digestive organs. 

(o) It prevents bacterial fermentation. 

(p) It restores the motor functions of cells. 

(q) Its use will enable one to eat any food. 

(r) It is a specific. . 

(s) It will afford immediate or permanent relief from any disease or disorder. 

(¢) It will afford quicker relief from stomach disorders than any other product 
for the same or similar purpose or that it will afford relief where other like or 
similar preparations for the same purpose would not. 

(uw) It is a treatment for all stomach disorders or for any disease caused by 
a stomach disorder. 

(v) It will have any effect on intestinal fermentation. 

(w) It removes the cause of any digestive dysfunction or of any disease. 

(@) It stops gas or indigestion. 

(y) It never fails to afford relief. 


STIPULATIONS 1797 


It is further agreed by S. Grover Graham Co., Inc., that in the 
dissemination of advertising by the means and in the manner above 
set out of a medicinal preparation now designated “Graham’s Butter- 
nut Pills” or any other preparation of substantially the same com- 
position or possessing substantially the same properties, whether sold 
under that name or any other name, it will forthwith cease and desist 
from representing directly or by implication that: 

(2) It is composed of a vegetable ingredient without disclosing that it con- 
tains only the extract from a vegetable. 

(aa) It is a tonic or has tonic properties. 

(bb) It is a remedy for any disease or dysfunction or will cure or correct 
constipation. 

(cc) It is a remedy for habitual constipation, headache, biliousness, coated 
tongue, foul breath, malaria, and all disorders arising from inactivity of liver or 
torpidity of bowels. 

(dd) It has any strengthening effect upon the muscular action of the intes- 
tines; and 

(ee) It prevents the return of constipation or has any permanent effects. 

The said S. Grover Graham Co., Inc., further agreed to cease and 
desist from using the word remedy or any similar word or words as 
a part of the trade name of its product Grover Graham Remedy or in 
any other manner so as to import or imply that said product is any- 
thing more than a treatment to neutralize temporarily excessive gas- 
tric acidity and to relieve temporarily the pain caused thereby. 

The said S. Grover Graham Co., Inc., further agreed not to publish 
or cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Apr. 14, 1941.) 

02782. Cosmetic Preparations—Qualities, Properties, or Results, Compara- 
tive Merits, Competitive Products, Source or Origin, Ete—Donna Lo Labo- 
ratories, Inc., a corporation, 603 Del Monte Way, St. Louis, Mo., 
vendor-advertiser, was engaged in selling a line of cosmetic prepa- 
rations designated as “Donna Lo Scientific Beauty Preparations,” 
which line includes, or has in the past included, preparations desig- 
nated “Donna Lo Facial Oil,” “Donna Tone Lotion,” “Donna Lo 
Circulation Emulsion,” “Donna Lo Finishing Emulsion,” “Donna Lo 
Face Powder,” and “Donna Lo Cleansing Emulsion” and, agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication: 

1. That Donna Lo preparations, or any one of the same provide a new kind 
of skin care or are effective as an aid in correcting skin ailments generally, or 
that said preparations, or any one of said preparations, normalize the skin or 
are of any value as an aid in correcting wrinkles, lines, dry and oily skin, 
sallow and lifeless skin, abnormal lines, crepe necks, double chins, pockets 
under the eyes, obstipated pores, blackheads, whiteheads, pimples, or acne. 

2. That Donna Lo preparations permit the skin or the pores of the skin to 
breathe. 
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3. By the use of the word “Circulation” in the brand name of its prepara- 
tions designated “Circulation Emulsion” or in any other manner that said 
preparation stimulates circulation. 

4. In any manner that said preparations, or any one of them, causes the’ 
blood stream to circulate through inactive areas of the face, or aid in the 
removal of foreign substances lodged in the pores of the skin. 

5. That Donna Lo preparations, or any one of said preparations, decrease the 
size of the pores. 

6. That massage breaks down the tissues of the skin. 

7. That the use of soap causes the face to break into lines. 

8. That astringent cosmetic preparations harden or dry the skin. 

9. That, ground glass or impure substances are commonly used by its com- 
petitors in the manufacture of face powders, or that face powders sold by 
its competitors contain ingredients which close or seal the pores of the skin. 

10. That any arrangements whatsoever have been made by it which enable 
purchasers to receive treatments without cost. 

11. That Donna Lo Face Powder is made in France or is made from French 
formula, or in any other manner, that said powder is of foreign origin. 


The said Donna Lo Laboratories, Inc., further agreed not to 
publish or cause to be published any testimonial containing any 
representation contrary to the foregoing agreement. (Apr. 15, 
1941.) 

02783. Cosmetic—History, Comparative Merits, Caen Indorse- 
ments or Approval, and Qualities, Properties, or Results —Coryell, Inc., a 
corporation, F. Orlo Johnson, an individual, and E. B. Masters, an 
individual, 7392 Churchill, Detroit, Mich., vendor-advertisers, were 
engaged in selling a product designated “No-Hair,” a cosmetic, and 
agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication: 


(a) That Nu-Hair is a professional secret of a scalp specialist. 

(6) That it is a scientific or revolutionary hair or scalp or skin preparation. 

(c) That it is superior to or different from other pomades, or that it con- 
tains ingredients that are essential for the hair, skin, or scalp. 

(d) That it is the world’s finest hair dressing or the finest hair dressing 
money can buy. 

(e) That it is recommended by leading beauty shops or has aided thousands. 
or any other number of persons to acquire fine heads of hair. 

(f) That it will prevent, remove, relieve, alleviate, or combat baldness, dry 
or itchy scalps, or other hair or scalp ailments, or eradicate the evils of scalp 
neglect; or is absorbed by the scalp or hair or reaches hair roots. 

(g) That it will conserve or restore the natural oils secreted by the scalp 
or control or help control or influence the glandular activity of the scalp, or 
that it will attack the causes of scalp disability or insure against scalp dis- 
ability, or stimulate the nerve or blood supply of the scalp. 

(h) That it will grow hair or help grow hair or is of any value for the 
falling or loss of hair or will replace falling hair, vitalize or invigorate or 
insure the preservation of hair, or impart new life to hair or stop hair from 
splitting or breaking at ends or change the hair lines of the hair. 

(+) That it will clean, enliven, or nourish inactive hair follicles. 
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It is further agreed by Coryell, Inc., F. Orlo Johnson, and E. B. 
Masters that in connection with the dissemination of advertising by 
the means and in the manner above set out they will forthwith cease 
and desist from using the brand name “Nu-Hair” in such a way as 
to imply or infer that “Nu-Hair” will grow or produce hair. 

The said Coryell, Inc., F. Orlo Johnson, and E. B. Masters further 
agreed not to publish or cause to be published any testimonial con- 
taining any representation contrary to the foregoing agreement. 
(Apr. 15, 1941.) 

02784. Medicinal Preparation—Qualities, Properties, or Results.—-Frank 
D. Seiple, an individual operating under the trade name of The 
Nolan Co., 311 Main St., Greenville, Pa., vendor-advertiser, was en- 
gaged in selling a medicinal preparation designated “Slumber Oint- 
ment” and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication: 

(a) That Slumber Ointment is a competent treatment for ringworm in all 
cases, or in any cases excepting those involving a superficial ringworm infec- 
tion. 

(6b) That Slumber Ointment is a competent treatment for athlete’s foot un- 
less expressly limited to the superficial organisms thereof and the relief of 
itching associated therewith. 

(c) That this product is of any value in the treatment of eczema, salt 
rheum, grease and rubber poisoning, skin diseases, or poisoning beyond that of 
temporary relief for the itching which may accompany these conditions. 

(ad) That Slumber Ointment is a competent treatment for the itch or scabies. 

(ec) That this preparation is a competent treatment for burns generally, or 
is of any value in the treatment of burns unless expressly limited to minor 
burns, or that it will cause burns to heal without a scar, or that the product 
is healing. 

(f) That such a product is a competent treatment or an effective remedy for 
varicose ulcers, warts, ingrown toe nails, boils, blackheads, pimples, acne, 
piles, dandruff, or for scaly or itchy scalp. 

(g) That it is a competent treatment for any form of baldness or that it 
will grow hair. 

The said Frank D. Seiple further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Apr. 18, 1941.) 

02785. Hair Preparation—Qualities, Properties, or Results, Professional 
Approval, Tests, and Government Conformance——Belem Products Co., a 
corporation, 1009 Isabella Ave., Houston, Tex., vendor-advertiser, was 
engaged in selling a hair preparation designated “Locao Belem” and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication: 

(a) That said preparation is a remedy or cure for baldness, falling hair, aggra- 
vated conditions of the scalp, dandruff, itching or irritated scalp, or oily hair 
or scalp. 
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(ob) That Locao Belem will grow hair. 

(c) That Locao Belem rejuvenates the scalp, stimulates or revitalizes the hair 
cells, adds new life to hair, corrects soft or fine hair which is difficult to wave or 
set, promotes activity in the oil glands, or is prescribed by physicians for hair or 
scalp. 

(d) That Locao Belem has been subjected to laboratory tests by the Food 
and Drug Administration. 

(e) That Locao Belem, upon analysis by the Food and Drug Administration, 
was found to comply with the “Pure Food and Drugs Law.” 


The said Belem Products Co. further agreed not to publish or cause 
to be published any testimonial containing any representation contrary 
to the foregoing agreement. (Apr. 22, 1941.) 

02786. Drug Preparation—Qualities, Properties, or Results Benjamin 
Ingber, an individual trading as Leonard Sales Co., 237 North Ninth 
Street, Philadelphia, Pa., vendor-advertiser, was engaged in selling a 
drug preparation designated “Corn-Go” and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication: 

(a) That said preparation will instantly stop the pain of corns or calluses. 

(bo) That said preparation will prevent the recurrence of corns or calluses. 

(c) That said preparation will remove or has any value in the treatment of 
bunions. 

The said Benjamin Ingber further agreed not to publish or cause 
to be published any testimonial containing any representations con- 
trary to the foregoing agreement. (Apr. 23, 1941.) 

02787. Medicinal Preparation—Qualities, Properties, or Results, and 
Safety —Chelf Chemical Co., a corporation, 118 South Seventeenth 
St., Richmond, Va., vendor-advertiser, was engaged in selling a me- 
dicinal preparation in granular form containing, among other ingredi- 
ents, potassium bromide and acetanilid, designated “Chelf’s C. C. 
Comp’d.,” also “C. C. C. C.” and “4 C’s,” which it has recommended for 
use by persons suffering from headaches, colds, neuralgic and muscular 
pains, nervousness, and other symptoms and conditions, and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 

That this preparation— 

(a) Will remove the cause of headaches, indigestion, or nervousness, will 
remedy these conditions or disturbances, or will restore one to normal. 

(b) May be safely used by all persons under all conditions and will not have a 
depressing effect upon the heart. 

(c) Will prevent colds. 

(d) Will relieve colds generally or head colds, unless limited to the palliative 
relief of aches and pains accompanying such colds. 

(e) Will give “instant” relief or relief in any specified period of time, from 
headaches, and neuralgic and muscular pains, or can always be depended upon, 
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Bit Will relieve nervousness, restlessness, or fidgety, grouchy, tired, worn-out 
or mentally fatigued persons, except to the extent to which it may relieve pain 
and act as a sedative for simple nervousness. 

The said Chelf Chemical Co. further agreed, in connection with the 
advertising by the means and in the manner above set out, to cease and 
desist from disseminating any advertisements for the said preparation 
which fail to reveal that the said preparation should not be used in ex- 
cess of the dosage recommended; that frequent and continued use 
thereof may be dangerous, causing serious blood disturbances, anemia, 
collapse, or dependence on acetanilid; and that its frequent or con- 
tinued use may lead to mental derangement, skin eruptions, or other 
serious effects; that it should neither be taken by or administered to 
children nor taken by or administered to those persons who suffer from 
kidney disease: Provided, however, That such advertisements need 
contain only a statement that the said preparation should be used only 
as directed on the label thereof, if and when such label either contains 
a caution or warning to the same effect or specifically directs attention 
to a similar caution or warning statement in the accompanying 
labeling. 

The said Chelf Chemical Co. further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Apr, 24, 1941.) 

02788. Cleaning Compound—Special or Limited Offer, History, Unique,. 
Comparative Merits, Qualities, and Guaranteed—Kleenmaster Corp., a 
corporation, Citizens Bank Building, Wilmington, Del., Vendor-adver- 
tiser, was engaged in selling a cleaning compound designated “Kleen- 
master Concentrate” and agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly 
or by implication : 

(a) That any offer is special, or for a limited time, or requires prompt action 
for acceptance, unless the offer expires at a definite, predetermined time, after 
which acceptances of such offer are rejected and at which time the offer is in 
fact terminated. 

(b) That Kleenmaster utilizes a new or different method, or that it is the 
only product cleaning by means of a shampoo method, or that it has no compe- 
tition ; or that it is a discovery or one which will revolutionize cleaning or reno- 
vating. 

(c) That Kleenmaster removes stains or spots of all kinds, or that it removes: 
ink stains specifically. 

(d) That Kleenmaster is 25 times or any other number of times as concen- 
trated or goes 25 times or any other number of times as far as other products. 
offered for the same general purpose and use. 

(e) That Kleenmaster is unconditionally guaranteed. 

The said Kleenmaster Corp. agreed not to publish or cause to be: 
published any testimonial containing any representation contrary to: 
the foregoing agreement.. (Apr. 29, 1941.) 
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02789. Device for Skin Beautification—Qualities, Properties, or Results, 
and Nature—Kelso Norman and Louis L. Layne, copartners, oper- 
ating under the firm name of Kelso Norman Organization, Cen- 
tral Tower, San Francisco, Calif., were engaged in the business of 
conducting an advertising agency which disseminated advertisements 
for a device designated “Deep-Skin Electro-Mask” in behalf of Inspire, 
Tnc., San Francisco, Calif., and agreed, in connection with the dissemi- 
nation of future advertising, to cease and desist from representing 
directly or by implication : 

(a) That this device will normalize the skin. 

(6) That the device is a remedy for wrinkles, crow’s-feet, lines, or enlarged 


pores. 
(c) That this product accomplishes all the benefits of the most extravagant 


salon facial. 

Kelso Norman and Louis L. Layne further agreed to cease and de- 
sist from the use of the words “Deep Skin” as a part of the brand name 
for this product, or from representing in any manner, directly or indi- 
rectly, that the effect of this device extends deeply into the skin, or is 
more than a surface application, or that it has any effect directly upon 
the dermis, or that it acts from the inside outward. (Apr. 29, 1941.) 

02790. Breakfast Cereals—Qualities, Properties, or Results, Composition, 
and Comparative Merits—The Battle Creek Food Co., a corporation, 
Battle Creek, Mich., vendor-advertiser, was engaged in selling certain 
breakfast cereals designated “Zo” and “Fig Bran” and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 

(a) That Fig Bran, through its effect on constipation, will relieve any 
definite percentage of complaints. 

(0) That Fig Bran, is rich in Vitamins A, D, or EH, when such is not the fact. 

(c) That Zo corrects the defects of other foods. 

(d) That Zo contains all the elements needed to meet all the energy demands 
and other nutrient needs of the body. 

(e) That Zo contains milk. 

(f) That competitive breakfast foods are usually lacking in the bone build- 
ing elements. 

The Battle Creek Food Co. further agreed not to publish or cause 
to be published, any testimonial containing any representation con- 
trary to the foregoing agreement. (May 1, 1941.) 

02791. Laxative Preparation—Safety.—Benson & Dall, Inc., a corpora- 
tion, 327 South LaSalle St., Chicago, Ill., was engaged in the business 
of conducting an advertising agency which disseminated advertise- 
ments for a laxative preparation designated “Stuart’s Laxative Com- 
pound Tablets” on behalf of the F. A. Stuart Co. of Marshall, Mich. 
and agreed, in connection with the dissemination of future advertis- 
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ing, to cease and desist from representing directly or by implication 
that said preparation will in no case have any deleterious effects 
or is safe to use in all cases, or which fails to reveal— 


(a) That the use of said preparation should be discontinued where a skin 
rash appears. 

(b) That said preparation should not be used when abdominal pains (stom- 
ach ache, cramps, colic), nausea, vomiting (stomach sickness), or other symp- 
toms of appendicitis are present, and 

(c) That frequent or continued use of said preparation may result in de- 

pendence on laxatives. 
Provided, however, That such advertisement need contain only a 
statement that the preparation should be used only as directed on the 
label thereof if and when such label contains either cautioning or 
warning statements to the same effect as (a), (0), and (c) above, or 
specifically directs attention to similar warning statements in the 
accompanying labeling. 

The said Benson & Dall, Inc., further agreed not to disseminate 
or cause to be disseminated any testimonial contrary to the foregoing 
agreement. (May 8, 1941.) 

02792. Food, Drug and Cosmetic Products—Qualities, Properties, or Re- 
‘sults, Composition, and Manufacturer—Ruth Clark, an individual trad- 
ing as Ruth Clark’s Products, 4830 South Broadway, Los Angeles, 
Calif., vendor-advertiser, was engaged in selling certain food, drug, 
and cosmetic products designated “Re-Chemicalizing Bouillon,” 
“Blendavita Tea,” “Vitamin ‘A’ Concentrate,” “Oils of Youth,” “Vit- 
A-Pac,” “Vitamin ‘A’ Beauty Cream,” and “Vit-A-Hair and Scalp 
Oil,” and agreed, in connection with the dissemination of future ad- 
vertising, to cease and desist from representing directly or by impli- 
cation: 

(a) That said product is of any value or effect in the relief, treatment or 
correction of arthritis, neuritis, colds, nervousness, or skin troubles. 

(b) That said product is of any value or effect of itself or when combined 
with the product Blendavita Tea ag a reducing aid or in the correction, treat- 
ment, or relief of an overweight condition. ; 

(c) That said product possesses any value in the relief, treatment or cor- 
rection of anemia or any underweight condition in excess of such benefits as 
may accrue from the food elements contained therein. 

(d) That said product has a beneficial effect upon the blood stream or will 
aid in renewing the blood cells, muscles, bone tissues, or renew and rebuild 
the entire body structure or have any other effect in excess of such benefits as 
may accrue from the food elements of the product. 

(e) That said product will in any way or manner quicken or speed up the 
natural process of renewing or rebuilding the body structure or any part 
thereof. 
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(f) That by the use of the word “Re-Chemicalizing” in the brand name or by 
any other means or words of similar import that the said product will re- 
chemicalize the system. 

(g) That said product will remineralize the system or has any substantial 
value in supplying minerals thereto. 


It is also agreed by Ruth Clark that in the dissemination of adver- 
tising by the means or in the manner hereinbefore set out of products 
designated Blendavita Tea, Oils of Youth, Vitamin “A” Concentrate, 
or any other products of substantially the same composition or pos- 
sessing substantially the same properties, whether sold under the 
aforementioned names or by any other names, she will forthwith cease 
and desist from representing, directly or by implication : 


(a) That the product Blendavita Tea has any value or effect whatsoever in 
the relief or treatment of troubles or ailments of the kidneys, bladder, and 
skin. 

(b) That the product Blendavita Tea aids digestion, corrects or is an aid 
in the relief of insomnia, or acts as an alkalizing agent. 

(c) That Blendavita Tea is of value of itself or when combined with the 
product Re-Chemicalizing Bouillon or any other product of substantially the 
same composition or properties, as a reducing aid or in the correction, treat- 
ment, or relief of an overweight condition. 

(ad) That the product Blendavita Tea is of value when combined with the 
product Re-Chemicalizing Bouillon or any other product of substantially the 
same composition or properties in the relief, treatment, or correction of arthritis, 
or neuritis. 

(e) That the product Blendavita Tea is of value when combined with the 
product Re-Chemicalizing Bouillon or any other product of substantially the 
Same composition or properties in the relief, treatment, or correction of an 
underweight condition in excess of such benefits as may accrue from the food 
elements contained in the combined products. 

(f) That the product Oils of Youth will lubricate, or een the body internally 
clean and free from sluggishness. 

(g) That the product Oils of Youth is of value in the treatment of constipa- 
tion or its symptoms. 

(h) That the product Vitamin “A” Concentrate would be of value to those 
suffering from frequent colds, sinus trouble or skin infections unless claims 
therefor reveal that the product would be of value only if the individual was 
suffering from a deficiency of Vitamin A. 

(i) That the product Vitamin “A” Concentrate would relieve or have any 
effect on eyestrain. 

(j) That the product Vitamin “A” Concentrate would relieve or have any 
effect on ulcers, unless such claims are limited to corneal ulcers resulting from 
spetifie deficiency in Vitamin A. 

(k) That the product Vitamin “A” Concentrate will feed or nurse the eyes 
or renew tissues. 


It is further agreed by Ruth Clark that in the dissemination of 
advertising by the means or in the manner hereinabove set. out of the 
products now designated “Vit-A-Pac,” “Vitamin ‘A’ Beauty Cream,” 
“Vit-A-Hair and Scalp Oil,” or any other products of substantially 
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the same composition or possessing substantially the same properties,. 
she will forthwith cease and desist from representing, directly or by 
implication : 

(a) That the product Vit-A-Pac has a neutralizing effect on the acids in the 
tissues and on the surface of the skin. 

(ob) That the product Vit-A-Pac possesses any value as a skin tonic or facial 
pack because of its Vitamin A content. 

(c) That the product Vitamin “A” Beauty Cream, because of its vitamin con- 
tent or otherwise, will revitalize the skin. 

(d) That the product Vitamin “A” Beauty Cream, because of its vitamin con- 
tent, is of any value or benefit to the skin or tissues. 

(e) That the product Vitamin “A” Beauty Cream feeds the tissues. 

(f) That the product Vit-A-Hair and Scalp Oil is made of rare oils or is. 
rich in minerals. 

(g) That the product Vit-A-Hair and Scalp Oil is rich in vitamins unless. 
such claims are limited to the Vitamin A content. 

(h) That the product Vit-A-Hair and Scalp Oil because of its vitamin con- 
tent is of any value or benefit to the hair or scalp. 

(i) That the product Vit-A-Hair and Scalp Oil possesses penetrating prop- 
erties. 

The said Ruth Clark further agreed to cease and desist from rep- 
resenting, directly or by implication, through the use of the abbrevi- 
ation “Vit” or the word “Vitamin,” in connection with the letter 
“A,” in the brand name of her products, Vit-A-Pac, Vitamin “A” 
Beauty Cream, and Vit-A-Hair and Scalp Oil, that the Vitamin A 
content has any beneficial influence or effect upon the skin, hair, or 
scalp. 

The said Ruth Clark further agreed that she will cease and desist 
from representing through the use of the word “manufacturer” in 
connection with the advertising of her various products: 

That she manufactures or compounds all of such products: 

The said Ruth Clark further agreed not to publish or cause to be 
published any testimonial containing any representations contrary to 
the foregoing agreement. (May 8, 1941.) 

02798. Bird Foods—Qualities, Properties, or Results—Petpak Products 
Co., a corporation, 3264 North Thirty-third St., Milwaukee, Wis., 
vendor-advertiser, was engaged in selling bird foods designated ‘“Pet- 
pak Conditioner,” “Petpak Cod Liver Oil Egg Food,” “Petpak Mat- 
ing Food,” “Petpak Marvel Song Restorer,” “Petpak Vitamin Song 
Seed,” “Petpak Special Baby Bird Food,” “Petpak Song Food with 
Cod Liver Oil,” “Petpak Moulting Food” and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication : 

(a) That use of Petpak Mating Food or any of its products will insure fertile 
eggs or strong, healthy fledglings, or that its products reduce bird mortality or 
produce stronger or healthier birds. 
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(bv) That Petpak Special Baby Bird Food contains no filler, or that the 
potency of the vitamins in its products is preserved. 


The said Petpak Products Co. agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (May 9, 1941.) 

02794. Cigars—Composition, Source or Origin, and Price—H. Fendrich, 
Inc., a corporation, 101 Oakley St., Evansville, Ind., vendor-adver- 
tiser, was engaged in selling certain cigars designated “La Fendrich” 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication: 


(a) That La Fendrich cigars contain an “imported Havana-rich long filler” 
or from making any other representation referring to or designating the origin 
of the filler tobacco of these cigars unless in every such representation the coun- 
try of origin of each of the filler tobaccos used in said cigars shall be set forth 
or stated in the order of their respective predominance by weight in letters of 
equal size and conspicuousness or with equal emphasis. 

(bv) That the price of this cigar was formerly ten cents and is now only five 
cents, or any other representation indicating a reduction in price unless in fact 
the price of the particular cigar referred to has recently been the price stated 
and the reduction in price has only recently become effective, or unless the 
date such reduction in price was made be set forth or stated immediately in 
conjunction with the former price and in letters of equal size and conspicuous- 
ness or with equal emphasis. 

The said H. Fendrich, Inc., agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (May 5, 1941.) 

02795. Medicinal Preparation—Qualities, Properties, or Results, Composi- 
tion, and Safety—R. V. Annen, an individual doing business under the 
trade name of General Vitamins Co., 565 West Washington Blvd., 
Chicago, Ill., vendor-advertiser, was engaged in selling a medicinal 
preparation designated “Vev,” represented as a remedy for constipa- 
tion and the symptoms of constipation and agreed, in connection with 
the dissemination of future advertising, to cease and desist from 
representing directly or by implication: 

(a) By the use of the words “end” and “eliminate” or any other word or 
words of similar import or meaning that said preparation is a remedy for or 
will cure constipation or has any value in the treatment of constipation in excess 
of affording temporary relief from the symptoms thereof. 

(0) That said preparation has any value for any symptom or condition in 
excess of affording temporary relief or benefit for such symptoms or conditions 
as are due to constipation. 

(c) That said preparation is a vitamin laxative, or by any other’ terminology 


that vitamins are present in this product in an amount sufficient to accomplish 
any therapeutic or dietetic effect. 


It is further agreed that R. V. Annen will cease and desist from dis- 
seminating any advertisements for its products which fail to reveal 
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that said product should not be used when abdominal pain, (stomach 
ache, cramps, colic) nausea, vomiting (stomach sickness), or other 
symptoms of appendicitis are present, and also, that frequent or con- 
tinued use thereof may result in dependence on laxatives: Provided, 
however, That such advertisements need contain only a statement that 
the preparation should be used only as directed on the label thereof if 
and when such label either contains a caution or warning to the same 
effect or specifically directs attention to a similar caution or warning 
statement in the accompanying label. 

The said R. V. Annen further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (May 14, 1941.) 

02796. Flavorings—Composition and Nature—Clyde Collins, Inc., a 
corporation, Front and McCall Sts., Memphis, Tenn., vendor-adver- 
tiser, was engaged in selling Vanilla, Lemon, Strawberry, Pineapple, 
and Banana flavorings designated “Vanilla Extract,” “Lemon Ex- 
tract,” “Strawberry Extract,” “Pineapple Extract,” and “Banana Ex- 
tract” and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by im- 
plication: using the words “Lemon,” “Strawberry,” “Pineapple,” or 
“Banana,” in combination or in connection with the word “Extract” 
until or unless the products are composed of genuine ingredients, as 
distinguished from synthetic chemical substitutes, and such ingre- 
dients are suspended in ethyl alcohol; and, furthermore it will forth- 
with cease and desist from using the term “Vanilla Extract” to de- 
scribe a flavoring product, unless it is prepared with a vehicle of 
ethyl alcohol and contains a flavoring content at least 50 percent of 
which consists of true vanilla made from the vanilla bean. 

The said Clyde Collins, Inc., further agreed not to publish or cause 
to be published any testimonial containing any representation 
contrary to the foregoing agreement. (May 16, 1941.) 

02797. Electrical Devices for Electrically Charging Fences—Comparative 
Costs and Merits and Qualities, Properties, or Results—Montgomery Ward 
& Co., a corporation, 619 West Chicago Ave., Chicago, Ill., vendor- 
advertiser, was engaged in selling electrical devices for electrically 
charging fences, designated “Wards Supreme Electric Fence Con- 
troller” and “Wards Standard Electric Fence Controller” and agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication : 

(a) That the use of its electric fence controllers will effect any stated amount 
or percentage of saving in “farm fencing costs” as compared with the costs of 
other types of fences without stating the type or types of fence used as a basis 


for such comparison, and without taking into consideration in such comparison 
all costs including both initial costs and costs of maintenance. 
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(bo) That all parts necessary for the construction of an electric fence cost two 
cents a rod or any other amount less than the actual cost of construction. 

(c) That its electric fence controllers automatically adjust the voltage, am- 
perage, or time interval of the electrical charge in a fence necessary for varying 
conditions of operation. 

(d) That the use of its electric fence controllers is a positive, sure, or certain 
method to confine livestock or will prevent the escape of livestock under all 
conditions. 

(e) That its electric fence controllers or fences require no attention, care, or 
maintenance service. 

The said Montgomery Ward & Co. agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (May 27, 1941.) 

02798. Radio Accessories—Prices, Etc—Herman Lubinsky, an indi- 
vidual trading as United Radio Co., 58 Market St., P. O. Drawer 
1000, Newark, N. J., vendor-advertiser, was engaged in selling radio 
accessories and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication: 

(a) By any specified sum or in any other manner that the ordinary or regular 
price of any product was or is any amount in excess of the amount for which it 
was or is ordinarily and regularly sold. 

(0) That the price of any article is a special price when it is the price for 
which the article is regularly and ordinarily sold. 

(c) That any article cannot be purchased other than from him for less than 
any stated amount when such is not a fact. 

The said Herman Lubinsky further agreed that when the former 
price of an article is quoted, he will with equal conspicuousness dis- 
close the fact that such price was the price of the article before it 
became obsolete. 

The said Herman Lubinsky agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (May 23, 1941.) 

02799. Articles for Feminine Wear—Composition and Domestic as Im- 
ported—Paul Rieger & Co., a corporation, trading as Dorothy Boyd 
Art Studio, 220-230 Commercial St., San Francisco, Calif., vendor- 
advertiser, was engaged in selling pajamas, kimonos and other articles 
for feminine wear and agreed, in connection with the dissemination of 
future advertising, to cease and desist from— 

Using the words “silk,” “silk crepe,’ “silk pongee,’ or “satin” alone or in 
combination with any other word or words of similar import or meaning to 
designate or describe any fabric or other product which is not composed wholly 
of silk, the product of the cocoon of the silkworm: Provided, however, That in the 
case of a fabric or product composed in part of silk and in part of other ma- 


terials such words may be used as descriptive of the silk content if there is used 
in immediate connection or conjunction therewith in letters of at least equal 
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size and conspicuousness words truthfully describing and designating each con- 
Stituent fiber or material thereof. 


The said Paul Rieger & Co. further agreed to cease and desist from 
representing that it imports any article when such is not a fact. 

The said Paul Rieger & Co. further agreed not to publish or cause 
to be published any testimonial containing any representation contrary 
to the foregoing agreement. (May 23, 1941.) 

02800. Poultry Food—Qualities, Properties, or Results, and Comparative 
Merits.—John Shea Co., a corporation, trading as Shea Feed Stores, 
53 Railroad St., Lawrence, Mass., vendor-advertiser, was engaged in 
selling a food product designated New England Economy Laying 
Mash and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication : 

(a) That the feeding of New England Economy Laying Mash to hens will 
cause the resulting eggs to be better tasting, larger, better shelled, or more uni- 
form in color, than eggs produced if hens were fed other similar products. 

(b) That the feeding of New England Economy Laying Mash will develop 
a proper gizzard or purify the entire system of the bird. 


(c) That the New England Economy Laying Mash will produce high gear 
egg production at all times. 


The said John Shea Co. further agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (May 27, 1941.) 

02801. Preparations for Treatment of Hair and Scalp—Qualities, Proper- 
ties, or Results, and Comparative Merits—Lucky Tiger Manufacturing 
Co., a corporation, Sixth and Delaware Sts., Kansas City, Mo., vendor- 
advertiser, was engaged in selling certain preparations for the treat- 
ment of the hair and scalp designated Lucky Tiger and Lucky Tiger 
With Oil and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication: 

(a) That either of said products is a competent remedy or removes the cause 
of dandruff or has any therapeutic value in the treatment thereof in excess of 
the temporary removal of loose dandruff scales. 

(bo) That either of said products will permanently stop itching of the scalp 
or end irritations of the scalp. 

(c) That either of said products will permanently eliminate or end the desire 
to scratch the scalp. 

(d) That Lucky Tiger removes the cause of or cures the condition known 
as dry hair, 

(e) That Lucky Tiger With Oil removes the cause of or cures the condition 
known as dry hair or affects this condition other than by supplementing with 
oil to relieve such condition temporarily. 
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(f) That, as part of the treatment known as Sulpho-Olive Treatment or in 
any other manner, either of said products reduces or prevents the loss of the hair 
from the scalp or checks excessive falling hair. 

(g) That, as part of said Sulpho-Olive Treatment or in any other manner, 
either of said products will eliminate, or end scalp diseases or scalp disorders ; or 

(nh) That no competitive product will produce like results as Lucky Tiger 
or Lucky Tiger With Oil as a part of the said Sulpho-Olive Treatment, or in any 
other manner. 

The said Lucky Tiger Manufacturing Co. further agreed not to 
publish, or cause to be published, any testimonial containing any 
representation contrary to the foregoing agreement. (May 27, 1941.) 

02802. Hair and Scalp Preparations—Qualities, Properties, or Results, 
and Safety Adolph R. Phillips and Daniel B. Scott, Jr., copartners, 
operating under the trade name of Adolph’s Beauty Products Co., 330 
North Fifty-fifth St., Philadelphia, Pa., vendor-advertiser, were en- 
gaged in selling an alleged treatment for the hair and scalp desig- 
nated Formula-X, which consists of two medicinal preparations 
bearing the brand names Formula-X Liquid and Formula-X Pomade, 
respectively, and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or 
by implication: 

(a) That it will cause hair to grow. 

(6) That it is of value in the treatment of Dandruff in excess of loosening 
dandruff scales and temporarily relieving itching. 

(c) That it is of value in the treatment of Eczema in excess of softening 
excessive epithelium and temporarily relieving itching. 

(d) That it is of value in the treatment of falling or brittle hair. 

The said Adolph R. Phillips and Daniel B. Scott, Jr., further 
agreed, in connection with the advertising by the means and in the 
manner above set out, to cease and desist from disseminating any ad- 
vertisement for Formula-X Liquid, independently or as a component 
part of the treatment hereinbefore referred to as Formula-X, which 
fails to reveal that unless used in specified proper dilution, it would 
cause a marked local inflammation or, due to absorption, possible 
damage to the kidneys if used over a long period of time, or if a 
large surface were covered at any one time: Provided, however, That 
such advertisements need contain only a statement that the prepara- 
tion should be used only as directed on the label thereof, if and when 
such label either contains a caution or warning to the same effect or 
specifically directs attention to a similar caution or warning statement 
in the accompanying labeling. 

The said Adolph R. Phillips and Daniel B. Scott, Jr., further 
agreed not to publish or cause to be published any testimonial con- 
taining any representation contrary to the foregoing agreement. 
(May 29, 1941.) 
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02803. Preparation for Treatment of Women’s Hosiery, Lingerie, Etc.— 
Qualities, Properties, or Results, and Laboratory—Marvin W. Ray, an 
individual doing business under the trade name of Ray Products Co., 
Chamber of Commerce Building, 80 Federal St., Boston, Mass., 
vendor-advertiser, was engaged in selling a preparation for the 
treatment of women’s hosiery, lingerie, and other garments, desig- 
nated “Marv-Ray” and agreed, in connection with the dissemination 
of future advertising to cease and desist from representing directly 
or by implication: 

(a) Mary-Ray is a mysterious new preparation or a new discovery. 

(b) That Marv-Ray stops runs in women’s hosiery or banishes forever the 
fear that hosiery will run. 

(c) That Marv-Ray makes hosiery more elastic, splashproof, or fadeproof. 

(d) That one treatment of Mary-Ray lasts the lifetime of the hose. 

The said Marvin W. Ray further agreed to cease and desist from 
representing in any manner or by any means that he owns and 
operates or controls a laboratory. 

The said Marvin W. Ray agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (May 29, 1941.) 

02806.1 Coal Tar Hair Dye Product—Safety.—Tintz Co., a corporation, 
207 North Michigan Ave., Chicago, Ill., vendor-advertiser, was en- 
gaged in selling a certain coal tar hair dye product designated “Tintz 
Creme Shampoo Hair Coloring” and agreed to cease and desist from 
disseminating any advertisements which fail conspicuously to reveal 
therein the following: 

CAuTIon.—This product contains ingredients which may cause skin irritation 
on certain individuals and a preliminary test according to accompanying direc- 
tions should first be made. This product must not be used for dyeing the eye- 
lashes or eyebrows; to do so may cause blindness, 

Provided, however, That such advertisement need contain only the 
statement: 


“CAUTION.—Use only as directed on label,” 


if and when such label bears the first-described caution conspicuously 
displayed thereon, and the accompanying labeling bears adequate 
directions for such preliminary testing before each application. 
(May 21, 1941.) 

02807. Coal Tar Hair Dye Product—Safety—G. B. Brandt, an indi- 
vidual trading as Zephyr Laboratories. 4358 North Kenmore Ave., 
Chicago, Ill., vendor-advertiser, was engaged in selling a certain coal 
tar hair dye product designated “Brandt’s Olive Oil Shampoo Tint” 


1 Stipulations 02804 and 02805 were not accepted until after May 31, 1941, and are 
consequently not included at this point but are published in the ensuing volume. 
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and agreed to cease and desist from disseminating any advertisements 
which fail conspicuously to reveal therein the following: 
Cavtion.—This product contains ingredients which may cause skin irritation 
on certain individuals and a preliminary test according to accompanying direc- 
tions should first be made. This product must not be used for dyeing the eyelashes 
or eyebrows; to do so may cause blindness. 
Provided, however, That such advertisement need contain only the 
statement : 


“CAUTION.—Use only as directed on label,” 


if and when such label bears the first-described caution conspicuously 
displayed thereon, and the accompanying labeling bears adequate 
directions for such preliminary testing before each application. (May 
21, 1941.) 

02808. Coal Tar Hair Dye Product—Safety.—American Beauty Prod- 
ucts Co., a corporation, 2226 North Racine Ave., Chicago, Il., vendor- 
advertiser, was engaged in selling a certain coal tar hair dye product 
designated “Brandt’s Olive Oil Shampoo Tint” and agreed to cease 
and desist from disseminating any advertisements which fail conspicu- 
ously to reveal therein the following: 

CautTion.—This product contains ingredients which may cause skin irritation 
on certain individuals and a preliminary test according to accompanying direc- 
tions should first be made. This product must not be used for dyeing the eye- 
lashes or eyebrows; to do so may cause blindness. 

Provided, however, That such advertisement need contain only the 
statement : 


“CAUTION.—Use only as directed on label,” 


if and when such label bears the first-described caution conspicuously 
displayed thereon, and the accompanying labeling bears adequate direc- 
tions for such preliminary testing before each application. (May 21, 
1941.) 

02809. Coal Tar Hair Dye Product—Safety.—H. L. Baum, an indi- 
vidual trading as Beauty Products, 1625 Court Place, Denver, Colo., 
vendor-advertiser, was engaged in selling a certain coal tar hair dye 
product designated “Noreen Super Color Rinse” and agreed to cease 
and desist from disseminating any advertisements which fail conspicu- 
ously to reveal therein the following: 

CauTion.—This product contains ingredients which may cause skin irritation 
on certain individuals and a preliminary test according to accompanying direc- 
tions should first be made. This product must not be used for dyeing the eyelashes 
or eyebrows; to do so may cause blindness. 

Provided, however, That such advertisement need contain only the 
statement: 
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“Caution.—Use only as directed on label,” 


if and when such label bears the first-described caution conspicuously 
displayed thereon, and the accompanying labeling bears adequate direc- 
tions for such preliminary testing before each application. (May 21, 
1941.) 

02810. Coal Tar Hair Dye Products—Safety.—Clairol, Inc., a corpora- 
tion, Stamford, Conn., vendor-advertiser, was engaged in selling cer- 
tain coal tar hair dye products designated “Special Clairol” and 
“Instant Clairol” and agreed to cease and desist from disseminating 
any advertisements which fail conspicuously to reveal therein the 
following: 


Caution.—This product contains ingredients which may cause skin irritation 
on certain individuals, and a preliminary test according to accompanying directions 
should first be made. This product must not be used for dyeing the eyelashes or 
eyebrows; to do so may cause blindness. 

Provided, however, That such advertisement need contain only the 
statement: 


“CAUTION.—Use only as directed on label.” 


if and when such label bears the first-described caution conspicuously 
displayed thereon, and the accompanying labeling bears adequate 
directions for such preliminary testing before each application. (May 
21, 1941.) 

02811. Coal Tar Hair Dye Products—Safety—Bes-Tone, Ltd., a cor- 
poration, 468 Fourth Ave., New York, N. Y., vendor-advertiser, was 
engaged in selling certain coal tar hair dye products designated “Bes- 
Tone” and “Bes-Tonol Oil Shampoo Tint” and agreed to cease and 
desist from disseminating any advertisements which fail conspicuously 
to reveal therein the following: 

CauTion.—This product contains ingredients which may cause skin irritation 
on certain individuals, and a preliminary test according to accompanying directions 
should first be made. This product must not be used for dyeing the eyelashes or 
eyebrows; to do so may cause blindness. 

Provided, however, That such advertisement need contain only the 
statement: 


“CAuUTION.—Use only as directed on label.” 


if and when such label bears the first-described caution conspicuously 
displayed thereon, and the accompanying labeling bears adequate di- 
rections for such preliminary testing before each application. (May 
21, 1941.) 

02812. Coal Tar Hair Dye Product—Safety.—_Nu-Gloss Manufacturing 
Co., Inc., a corporation, 826 Broadway, New York, N. Y., vendor- 
advertiser, was engaged in selling a certain coal tar hair dye product 
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designated “Nu-Gloss Tintrinse” and agreed to cease and desist from 
disseminating any advertisements which fail conspicuously to reveal 
therein the following: 

Cavution.—This product contains ingredients which may cause skin irritation 
on certain individuals, and a preliminary test according to accompanying directions 
should first be made. This product must not be used for dyeing the eyelashes or 
eyebrows; to do so may cause blindness. 

Provided, however, That such advertisement need contain only the 
statement : 


“CauTION.—Use only as directed on label.” 
if and when such label bears the first-described caution conspicuously 
displayed thereon, and the accompanying labeling bears adequate di- 


rections for such preliminary testing before each application. (May 
21, 1941.) 


DECISIONS OF THE COURTS 


IN CASES INSTITUTED AGAINST OR BY THE COMMISSION? 


THOMAS v. FEDERAL TRADE COMMISSION? 
No. 2098 
(Circuit Court of Appeals, Tenth Circuit. Dec. 14, 1940) 


COMMISSION POWERS AND DuTIzkS—IN GENERAL. 


The Federal Trade Commission is empowered to prevent use of unfair 
methods of competition in commerce and unfair or deceptive acts or prac- 
tices in commerce. (Federal Trade Commission Act, sec. 5 as amended, 
15 U. S. C. A., sec. 45.) 


' Pusiic INTEREST—SECTION 5 PROCEEDINGS—PRESUMPTION OF, AS PREREQUISITE. 


A proceeding by the Federal Trade Commission to prevent the use of un- 
fair methods or unfair or deceptive acts or practices in commerce must 
appear to be in the interest of the public. 


PuBLICc INTEREST—SECTION 5 PROCEEDINGS—METHODS, ACTS AND PRACTICES—PRICE 
MISREPRESENTATIONS—REGULAR PRICES AS SPECIAL OR INTRODUCTORY. 


Where feather quilt manufacturer represented that price of $18.75 was 
special or introductory price which was one-half of regular price but few 
if any sales were made at regular price and manufacturer’s representa- 
tions resulted in drawing customers to him and away from sellers of 
other quilts with whom he was in competition, the manufacturer was guilty 
of “unfair methods of competition in commerce” and “unfair and deceptive 
acts and practices in commerce” so that cease and desist order of Federal 
Trade Commission was justified on ground that the proceeding by the Com- 
mission was in interest of the public. 


(The syllabus, with substituted captions, is taken from 116 F. (2d) 
347) 
On petition to review order of Commission, order affirmed and 
enforced. 


1 During the period covered by this volume, namely, Dec. 1, 1940, to May 31, 1941, the 
United States Supreme Court denied certiorari in General Motors Oorp. et al. v. F. T. C., 
January 20, 1941, 312 U. S. 682, 61 S. Ct. 550; and in California Lumbermen’s Council et al. 
v. F. T, O., March 31, 1941, 312 U. S. 709, 61 8. Ct. 827. 

Decisions of the Circuit Courts of Appeals in the foregoing cases are respectively reported 
as follows, namely, General Motors Corp. et al., 114 F. (2d) 33, 31 F. T. C. 1852; and Cali- 
fornia Lumbermen’s Council et al., 115 F. (2d) 178, 31 F. T. C. 1870. 

2 Reported in 116 F. (2d) 847. For case before Commission, see 30 F. T. C. 510. 


1815 


1816 FEDERAL TRADE COMMISSION DECISIONS 


Mr. Charles H. Haines, of Denver, Colo. (Mr. J. Frederick 
Schneider, of Denver, Colo., on the brief), for petitioner. 

Mr. James W. Nichol, of Washington, D. C., special attorney, Fed- 
eral Trade Commission (Mr. W. 7. Kelley, chief counsel, Mr. Martin 
A. Morrison, assistant chief counsel, and Mr. Carrel F. Rhodes, spe- 
cial attorney, Federal Trade Commission, all of Washington, D. C., 
on the brief), for the Commission. 

Before Puitiies, Huxman, and Morran, Circuit Judges. 


Pues, Circuit Judge: 

This is a petition to review an order of the Federal Trade Com- 
mission. ; 

Chester L. Thomas, doing business under the trade name, Thomas 
Quilt Factories, is engaged in the manufacture of feather quilts at 
Denver, Colorado. The business was established in July 1923. At the- 
time of the hearing before the trial examiner in September 1938, the 
factory was operating one seven-hour shift and one five and one-half 
hour shift per day and was producing 200 quilts per day. About 80. 
people are employed in the factory, 12 in the office, 25 in the adver- 
tising department, and 150 as field agents. Thomas sells directly to 
the retail purchaser. His agents are supervised by district managers 
and zone managers. Up to 1930, his sales were confined principally to 
the state of Colorado. In 1930, he adopted a new selling method, 
the details of which are substantially as follows: A list of prospec- 
tive purchasers in a particular community is made up from tele- 
phone and city directories, to whom circulars are sent. The circular 
represents that the Thomas Feather quilt is the warmest quilt known 
to mankind and advertises a sale at one-half price for five days 
only. It contains the following, “If interested, return this card at 
once for full details of this wonderful one-half price sale. No 
postage needed—Just mail it now!” After the preliminary cir- 
cularization, Thomas causes an advertisement of the sale to be in- 
serted in a local newpaper in the community in which the sale is 
to be held. Typical of these advertisements was one entitled, “Lim- 
ited Half Price offer on genuine Thomas Feather-Quilts,” and which 
contained the following statements: 

“During the next 5 days you and other quality minded residents 
of this city may reserve the right to purchase two genuine [348] 
Thomas Feather-Quilts for the usual price of one! 

“The ‘World’s Warmest Quilt,’ recently designed by the nation’s 
foremost sleep specialists, allows you to enjoy a new kind of health- 
giving, ‘Re-Vitalizing’ sleep. * * *” : 

Attached to the advertisement is a coupon to be mailed to Thomas 
Quilt Factories, Denver, Colorado. After the advertising campaign 
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has been carried on in a community, agents go there and solicit orders 
for quilts at $18.75. When an agent obtains an order he collects part 
of the purchase price, remits it with the order, and the quilt is shipped 
with instructions to the carrier to collect the balance of the purchase 
price on delivery. A sale in a given community lasts from five to 
eleven days but averages about five days. In the foregoing manner 
sales have been conducted in various communities in nearly all the 
states of the United States. It is the policy of Thomas to repeat these 
sales in each of the selected communities once each year. If an offer 
to purchase is received after the sale has terminated, a form letter 
is sent out stating that the special price is no longer in effect and 
quoting the quilt at $37.50. But, in the same letter, factory irregu- 
lars are quoted at $20.00 for one, or two for $37.50, and it is stated 
that “Except for a few barely noticeable imperfections in materia] 
or workmanship, these quilts are identical in every way to our first 
quality” quilts, and “you may now take advantage of a $17.50 dis- 
count on each of these beautiful Thomas Feather-Quilts.” 

Millions of pieces of direct mail literature advertising such sales 
have been sent out by Thomas. During the period from 1930 to the 
time of the hearing in September, 1938, in excess of 95 per cent of 
the sales made by Thomas were through the special sale method. 
His sales in 1937 were approximately $500,000. He estimated that 
they would run nearly $1,000,000 in 1938. There was no proof that 
any quilt had ever been sold at $37.50. In answer to the question, 
“Have you ever received $37.50 for one of your quilts,” Thomas tes- 
tified, “It has been the factory policy for several years last past to 
quote and charge any purchasers direct from the factory the regular 
retail price of $37.50.” 

The quilts were filled with chicken feathers There was proof 
that salesmen frequently represented them to contain goose and wild 
duck feathers. Where a purchaser complained that the quilts con- 
tained chicken feathers, it was the practice of Thomas to offer an 
adjustment of $5.00 per quilt. Thomas claimed that through a‘ 
special process, he was able to produce a superior quilt with chicken 
feathers. 

In its complaint the Commission alleged that Thomas sold his prod- 
ucts in competition with other individuals, partnerships, and corpora- 
tions, and engaged in the business of selling and distributing quilts 
and other similar products in interstate commerce. This allegation 
was expressly admitted in the answer. 

The evidence established that Thomas competes with all kinds of 
bed covering, but principally with the better grade of down quilts. 
Down quilts are filled with the feathers of any aquatic bird. They 
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have been on the market for many years and have a reputation of 
being excellent bedding material. 

Many persons who purchased Thomas quilts filed complaints with 
Better Business Bureaus. 

Thomas continued to use the selling method above described up to 
the hearing before the examiner. 

The Commission found that the price of $18.75 is not a reduced price 
or a special or introductory price, but is the customary price at 
which the quilts are sold by Thomas in the regular course of business 
at all times, and that the statement that the price of $18.75 was one-half 
the regular price was false and misleading and calculated to, and did, 
mislead and deceive a substantial portion of the purchasing public, 
and that as a result, the consuming public has purchased a substantial 
volume of Thomas quilts and trade has been diverted unfairly to 
Thomas from competitors. It ordered that Thomas cease and desist 
from 

“1, Representing as the customary or regular prices or values of 
quilts or other bed covering prices and values which are in excess of 
the prices at which such products are regularly and customarily sold 
by respondent in the normal and usual course of business; 

“2. Representing that the prices at which respondent offers for sale 
and sells his products constitute a discount to the purchaser, or that 
such prices are special or reduced, or introductory prices, or that such 
prices are applicable for a limited time only, when in fact such prices 
are the [349] usual and customary prices at which respondent sells 
such products in the normal and usual course of business.” 

Counsel for Thomas assert that the evidence does not support the 
findings of the Commission, and does not warrant the Commission’s 
order. 

The authority of the Commission to issue the order is derived from 
§ 5 of the Federal Trade Commission Act, 38 Stat. 717, 719-720, as 

amended by the Act of March 21, 1938, 52 Stat. 111,15 U.S.C. A. § 45. 
* By the statute the Commission is empowered and directed to 
prevent persons, partnerships, or corporations, with certain excep- 
tions not here material, from using unfair methods of competition 
in commerce and unfair or deceptive acts or practices in commerce. 

Under the original act, unfair methods of competition in com- 


merce were declared unlawful. By the amendment, unfair methods 


of competition in commerce and unfair or deceptive acts or practices 


in commerce are declared unlawful. 


A proceeding by the Commission to prevent the use of the unfair 


methods or unfair or deceptive acts or practices in commerce must 
appear to be in the interest of the public. Federal Trade Commis- 
sion Vv. Raladam Company, 283 U.S. 648, 646. 
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_ During the period from 1930 to and including September 1938, 
practically all, if not all, the sales made by Thomas were effected by 
the special method first adopted in 1930, and few, if any, sales were 
made at the so-called factory price of $37.50. The method was not 
limited to one special sale in a community, but sales were repeated 
at intervals of about one year in each community. It is true that 
when a customer undertook to purchase a quilt from the factory, 
the price of $37.50 was quoted, but along with that quotation was 
an offer to sell factory irregulars represented to be equal to first 
quality quilts, except for barely noticeable imperfections, and the 
statement was made “You may now take advantage of a $17.50 dis- 
count on each of these beautiful Thomas Feather-Quilts,” and when 
Thomas was asked if he had ever sold a quilt for $37.50, he gave an 
evasive answer. It follows, we think, that the price of $18.75 was 
not a special or introductory price, nor a half price, but the regular 
price at which Thomas usually sold his quilts. 

That many purchasers were misled and deceived into believing that 
the quilts were being offered at one-half the regular price, and were 
thereby induced to purchase, cannot be doubted. The representa- 
tion that an article is offered at one-half the regular price is a potent 
factor in effecting sales. Undoubtedly, it resulted in drawing cus- 
tomers to Thomas and away from sellers of down quilts, with whom 
he was admittedly in competition. 

No doubt, a substantial portion of the public was misled by the 
circulars and other advertising matter and it follows that the public 
lad an interest in stopping the practice as wrongful.’ 

Counsel for Thomas rely upon John C. Winston Co. v. Federal 
Trade Commission, 3 Cir., 3 F. (2d) 961, and Chicago Portrait Co. 
v. Federal Trade Commission, 7 Cir., 4 F. (2d) 759. These cases 
arose before the 1938 amendment to the Federal Trade Commission 
Act. In the former, the complaint was based upon alleged deceptive 
acts or practices and the court found that there was no deception, 
and hence, no unfair competition. In the latter case, the court held 
that the practice had no tendency to injure any competitor. For 
these reasons, they are clearly distinguishable from the instant case. 

We conclude that Thomas was guilty of unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices 
in commerce and that the proceeding by the Commission was in the 
interest of the public. 

Let a decree be entered affirming and enforcing the order. 


1See Brown Fence & Wire Oo. Vv. Federal Trade Commission, 6 Cir., 64 F. (2d) 934, 936; 
International Art Oo. v. Federal Trade Commission, 7 Cir., 109 F. (2d) 893, 397. 

2 Consolidated Book Publishers v. Federal Trade Commission, 7 Cir., 53 F. (2d) 942, 945; 
Federal Trade Oommission v. Winsted Hosiery Co., 258 U. S. 483, 494. 
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GIMBEL BROS., INC. v. FEDERAL TRADE COMMISSION? 


No. 72 
(Circuit Court of Appeals, Second Circuit. Jan. 6, 1941) 


“MrtTHop oF COMPETITION’ —ADYVERTISING SOLICITATION AS. 


Soliciting the purchase of goods by advertisement is “method of compe- 
tion” within Federal Trade Commission Act prohibiting unfair methods 
of competition in commerce. (Federal Trade Commission Act of 1914, sec. 
5, 15 U. S. C. A. sec. 45.) 


‘UnrairR MerHop oF CoMPETITION’—ADVERTISING FALSELY OR MISLEADINGLY. 


An advertisement soliciting purchase of goods is “unfair method of compe- 
tion” within Federal Trade Commission Act prohibiting unfair methods 
of competition in commerce, where advertisement contains false representa- 
tions. 


FeEeperAL TRADE CoMMISSION AcT—SECTION 5—SCOPE AND PURPOSE—PROTECTION 
oF PUBLIC, AND Not WRONGDOERS’ PUNISHMENT, AS. 


The purpose of Federal Trade Commission Act prohibiting unfair methods 
of competition in commerce is protection of public and not punishment of 
wrongdoer. 


Pusiic INTEREST—SECTION 5 PROCEEDINGS—METHODS, ACTS AND PRACTICES—SALE 
BY FALSE AND MISLEADING REPRESENTATIONS, GENERALLY—INTENT TO DECEIVE— 
AS Not PREREQUISITE “UNFAIR MeTHop”. 


The prevention of sale of commodities by false and misleading statements 
is in public interest, and hence deliberate effort to deceive is not necessary 
to make out a case of using “unfair methods of competition” within pro- 
hibition of Federal Trade Commission Act. 


UnFatr METHODS oF COMPETITION—ADVERTISING FALSELY oR MISLEADINGLY—DrE- 
PARTMENT StorE’s Orrer, Twice, as ‘“WooLeNSs”, oF MIxTuRES OF WooL AND 
OTHER MATERIALS—KNOWLEDGE OF ADVERTISER—MATERIALITY. 


A retail department store’s advertisement which was published twice 
on different dates, and which solicited numerous readers to make indi- 
vidual purchases of small portions of more than 7,000 yards of goods 
which were mixtures of wool and other materials and were incorrectly 
described in advertisement as “woolens”, was not a single instance of 
unintentional misrepresentation, and hence advertisement was “unfair 
method of competition,” within Federal Trade Commission Act, notwith- 


standing that store may not have known that goods were composed only 
partly of wool. 


CEASE AND DESIST ORDERS—APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS 
TO Review—OrpeR’s Scopr—As HExcrerpInec Issur TENDERED BY CoMPLAINT— 
ADVERTISING FALSELY OR MISLEADINGLY—‘WOOLEN” DESIGNATION OF FABRICS 
ComposeD Onty Partity THEREOF—WHERE PROHIBITION OF WorD UNLESS DES- 


IGNATION ALSo oF HACH CONSTITUENT FiBeER IN’ ORDER OF PREDOMINANCE BY 
WEIGHT, Htc. 


+ Reported in 116 F. (2d) 578. For case before Commission, see 30 F. T. C. 328. 


GIMBEL BROS., {NC. U. FEDERAL TRADE COMMISSION 182] 


The Federal Trade Commission’s cease and desist order prohibiting 
retail department store from using word ‘‘woolen” in advertisements to 
designate fabrics not composed wholly of wool, and requiring that such 
fabrics be designated by words describing each constituent fabrie in order 
of predominance by weight, or percentage of fiber not present in a sub- 
stantial amount by weight, went beyond issues raised by petition merely 
charging that store represented mixed goods as all wool, and would be 
modified so as to require store to describe mixed goods merely by words 
designating each constituent fiber thereof. 


(The syllabus, with substituted captions, is taken from 116 F. (2d) 
578) 


On petition to review order of Commission, order affirmed as 
modified. 

Chadbourne, Wallace, Parke & Whiteside, of New York City (Mr. 
Horace G. Hitchcock and Mr. Walter T. Southworth, both of New 
York City, of counsel), for petitioner. ; 

Mr. W. T. Kelley, chief counsel, Mr. Martin A. Morrison, assist- 
ant chief counsel, Mr. Merle P. Lyon and Mr. James W. Nichol, 
special attorneys, Federal Trade Commission, all of Washington, 
D. C., for the Commission. 

Before Swan, Aucustus N. Hanp, and Cuark, Circuit Judges. 


Swan, Circuit Judge: 

This case comes before the court upon the petition of Gimbel 
Brothers, Inc., which asks us to review and set aside an order of the 
Federal Trade Commission directing the petitioner to cease and 
desist from using the word “wool” or “woolens” or any other word 
or term descriptive of wool to designate any product not composed 
wholly of wool; with a proviso that goods composed in part of wool 
may be so advertised if the percentage of each con[579]stituent ma- 
terial is stated. The facts upon which the order is based are not 
seriously in dispute. 

The petitioner conducts a retail department store in New York 
City and is engaged in both intrastate and interstate commerce. In 
March 1938 it purchased from a jobber in dress goods a job-lot of 
fabrics, comprising 7150 yards of “Mill ends”, and put them on sale 
at its store. Some of the goods were all wool, but a large part of 
them were mixtures of wool and other material, such as rayon or 
cotton, in varying proportions. It advertised the goods as being 
offered at bargain prices and described them in its newspaper adver- 
tisement as “woolens”—a term which means to the purchasing public 
a fabric composed wholly of wool. The commission found that the 
goods were misrepresented in the advertisement and that such mis- 
representation has the tendency to deceive the public and unfairly 
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to divert interstate trade from competitors of the petitioner; it 
made no finding that the petitioner knew, or was negligent in not 
knowing, that the goods were not all wool. 

The petitioner contends that a single instance of unintentional mis- 
representation does not. constitute an unfair method of competition 
within the meaning of section, 5 of the Federal Trade Commission 
Act of 1914, 15 U. S. C. A. § 45. We think it plain that soliciting 
the purchase of goods by advertisement is a method of competition ; 
if the advertisement contains false representations, it is an unfair 
method of competition. Cf. Sears, Roebuck & Co. v. Federal Trade 
Commission, 258 Fed.. 8307 (C. C. A. 7). Whether or not the adver- 
tiser knows the representations to be false, the deception of purchasers 
and the diversion of trade from competitors is the same. The purpose 
of the statute is protection of the public, not punishment of a wrong- 
doer. See Federal Trade Commission v. Klesner, 280 U. 8. 19, 27; 
Royal Baking Powder Co. v. Federal Trade Commission, 281 Fed. 
744, 752 (C. C. A. 2). It is in the public interest to prevent the sale 
of commodities by false and misleading statements. Federal Trade 
Commission v. Winsted Hosiery Co., 258 U.S. 483, 494; Federal Trade 
Commission v. Raladam Co., 283 U.S. 648, 649, 651. Hence a delib- 
erate effort to deceive is not necessary to make out a case of “using 
unfair methods of competition” within the prohibitions of the statute. 
Federal Trade Commission v. Algoma Lumber Co., 291 U.S. 67, 79, 
81; Federal Trade Commission v. Balme, 23 F. (2d) 615, 621 (C. C. A. 
2). The petitioner urges that a single instance of false advertising 
cannot be a “method” of unfair competition. There are at least 
dicta that a single act may be a violation of the statute. Poa Film 
Corp. v. Federal Trade Commission, 296 Fed. 353, 356 (C. C. A. 2); 
Philip Carey Mfg. Co. v. Federal Trade Commission, 29 F. (2d) 49, 
51. But regardless of such dicta, the petitioner’s conduct cannot 
rightly be treated as “a single instance of unintentional misrepre- 
sentation.” The advertisement was published twice, on different 
dates, and it solicited numerous readers to make individual purchases 
of small portions of more than 7,000 yards of goods offered for sale. 
Such solicitation by false representations cannot be considered as a 
single act. 

We are satisfied that the commission’s order was correct, except for 
its burdensome proviso. This required, in the case of fabrics com- 
posed only partly of wool, words describing each constituent fibre 
in the order of its predominance by weight; and if any particular 
fibre was not present in a substantial amount by weight, the percent- 
age in which such fibre is present was required to be stated. This 
goes too far. Wrisley Co. v. Federal Trade Commission, 113 F. (2d) 
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487, 442 (C.C. A. 7). The gist of the complaint was that the peti- 
tioner represented mixed goods as all-wool; but there was no charge 
that the petitioner had been selling mixed goods as such without 
describing each constituent fibre in the order of its predominance by 
weight, or specifying the percentage of the various ingredients. An 
order to desist from such a practice goes beyond the complaint, and 
to that extent the order is improvident. See Federal Trade Com- 
mission Vv. Gratz, 253 U.S. 421, 427. To require each constituent ele- 
ment to be described in the order of its predominance or in percent- 
ages would seem to require the retailer to make a laboratory test of 
each piece of goods put on sale. The petitioner’s competitors are not 
required to describe mixed woolens in any such detail. The com- 
mission expressly found that one competitor “truthfully represented” 
similar merchandise as “Mixtures of Wool [580] and Rayon”. We 
think the order should be modified to direct the petitioner to cease 
and desist from: 

“(1) Using the word ‘wool, or ‘woolens’ or any other word or term 
descriptive of wool, to describe, designate or in any way refer to any 
fabric or product which is not composed wholly of wool; provided, 
however, that in the case of fabrics or products composed in part. 
of wool and in part of other fibers such words may be used as de- 
scriptive of the wool content if there is used in immediate connec- 
tion or conjunction therewith, in letters of at least equal size and 
conspicuousness, words truthfully describing and designating each 
constituent fiber or material thereof. 

“(2) Representing’ in any manner whatsoever that fabrics or prod- 
ucts offered for sale or sold by it contain wool in greater quantity 
than is actually the case.” 


As so modified the order is affirmed. 


KIDDER OIL COMPANY v. FEDERAL TRADE COMMISSION * 
No. 7140 
(Circuit Court of Appeals, Seventh Circuit. Jan. 15, 1941) 


CEASE AND DESIST ORDERS—APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS To 
RevIEw—IN GENERAL. i 
On petition to review a cease and desist order of the Federal Trade Com- 
mission, the primary question for decision is whether the findings of fact as. 
made by the commission upon which the order is predicated are sustained 
by substantial evidence. (Federal Trade Commission Act, sec. 5, 15 U. S.. 
C. A. sec. 45.) 


1 Reported in 117 F. (2d) 892. For case before Commission, see 29 F. T. C, 987. 
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CEASE AND Dusist ORDERS—APPELLATH PROCEDURE AND PROCEEDINGS—PETIIIONS To 
Review—TrRIAL EXAMINER'S REPORT—CouRT CONSIDERATION OF. 


On petition to review a cease and desist order of the Federal Trade Com- 
mission, whether the report made to the commission by its trial examiner 
who heard the witnesses may properly be considered by the Circuit Court of 
Appeals is a discretionary matter with the court. (Federal Trade Commis- 
sion Act, see. 5 (c), 15 U. S. C. A. sec. 45 (¢).) 


CEASE AND DESIST ORDERS—APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS TO 
RevIeEw—TrRIAL HxAMINER’S ReEPORT—CouRT CONSIDERATION OF—WHERE VARI- 
ANCH WITH FINDINGS OF COMMISSION. 

The fact that the findings of the Federal Trade Commission upon which 
its cease and desist order rested were at variance with the facts as reported 
by its trial examiner did not preclude the Circuit Court of Appeals from 
considering the examiner’s report in its discretion in connection with the 
determination whether the findings were substantially supported by evidence. 


CEASE AND DEstisT ORDERS—APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS To 
REVIEW—-FINDINGS, ADDITIONALLY, BY COURT—LIMITATIONS. 


On petition to review a cease and desist order of the Federal Trade Com- 
mission, the authority, if any, of the Circuit [893] Court of Appeals to 
make additional findings should be exercised, if ever, only where the findings 
as made by the commission are insufficient to dispose of the issues presented. 


CEASE AND Dgsist ORDERS—APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS TO 
Revinw—TESTIMONY—W EIGHT. 


On petition to review a cease and desist order of the Federal Trade Com- 
mission, it is not the province of the Circuit Court of Appeals to weigh the 
testimony. 


EvIDENCE—FINDINGS AND ORDERS, ON REvVIEW—OrpDERS’ ScopE—As ExcrEDING SuP- 
PORTING—QUALITIES OR PROPERTIES OF PRODUCT—LUBRICANTS—AUTOMOTIVHE 
AUXILIARY. 

The Federal Trade Commission’s findings that petitioner’s product “Koat- 
sal,” an oil containing colloidal graphite sold for co-mingling as an auxiliary 
lubrication to oil universally used to lubricate internal combustion engines, 
produces no beneficial result under “boundary” conditions of lubrication were 
without substantial support in the evidence, and the commission’s order pre- 
cluding petitioner from making certain representations in selling and dis- 
tributing its product was modified to require petitioner to cease and desist 
in manner provided only with respect to representations concerning “Koat- 
sal” when used as a lubricant in a motor operated under ‘“‘full-film’’ conditions. 


(The syllabus, with substituted captions, is taken from 117 F. (2d) 892) 


On petition to review cease and desist order of Commission, order 
modified and, as modified, affirmed. 

Mr. Robert J. Weiss, of Chicago, Ill., for petitioner. 

Mr. Wm. T. Kelley, Chief Counsel, and Mr. Martin A. Morrison, 
both of Washington, D. C., for the Commission, 

Before Sparks, Masor and Kerner, Circuit Judges. 
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Masor, Cirewit Judge: 

This is a petition to review a cease and desist order of the Federal 
Trade Commission, (hereinafter called the “Commission”) issued 
September 19, 1939, in a proceeding had under Section 5 of the Federal 
Trade Commission Act. (15 U. S. C. A. §45.) The controversy 
before the Commission, as here, was, in a broad sense, whether colloidal 
graphite in petitioner’s product, known as “Koatsal,” when added to 
lubricating oil in internal combustion engines, has the effect of sub- 
stantially diminishing friction and reducing wear of the engine parts 
which move upon or against one another. 

The issues involved arise from the complaint filed by the Commis- 
sion, and petitioner’s answer thereto. By the latter’s answer, certain 
charges of the complaint were admitted and petitioner consented that 
a cease and desist order be entered in conformity thereto. It will 
only be necessary, therefore, to refer to the charges of the complaint 
which were denied by petitioner’s answer. This portion of the com- 
plaint is as follows: 

“In the course and conduct of its said business, as hereinabove 
described, respondent, in soliciting the sale of, and in selling its 
product, ‘Koatsal,’ by pamphlets, labels attached to containers of 
the product, letters, post cards, testimonials, advertisements inserted 
in newspapers, periodicals, and magazines, and otherwise, has made 
extravagant, deceptive, misleading, and false statements and repre- 
sentations regarding the value, efficacy, and effect of its said product, 
and the results that are achieved by using it, among which are the 


following: 
* * * * * * * 


“(b) That ‘Koatsal’ performs amazing feats of lubrication never 
before possible and utterly impossible by any other method, that it 
perfects lubrication and is more efficient than any other method be- 


cause it is scientifically correct; 
* % % * * * * 


“(d) That ‘Koatsal’ penetrates and adheres to all metal surfaces. 
it reaches, ‘actually becomes a part of the metal, permeating the 
pores * * * literally “soaking” into it, that the metal becomes 
plated with it and that moving parts ride on this plating; 

“(e) That ‘Koatsal’ reduces friction as much as 50%, provides 
perfect protection against burned out bearings and makes metal 
self-lubricating ; 

* * * * * * #99 

The portion of the cease and desist order now in controversy 
precludes petitioner, in connection with the offering for sale, sale 
[894] and distribution of its product “Koatsal,” whether sold under 


that name or under any other name, from representing: 
* * 


(ow a * ae * 
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“(2) That Koatsal penetrates and adheres to all metal surfaces 
it reaches, permeates the pores of the metal, soaks into the metal, 
and that the metal becomes plated with Koatsal and moving parts 
ride on this plating; 

“(3) That an automobile conditioned with Koatsal will run any 
greater distance without oil in the crankcase without damage to any 
part than will an automobile conditioned with ordinary lubricating 
oil of the same quality used in Koatsal; 

“(4) That the lubricating qualities of Koatsal are any greater than 
the lubricating qualities of the oil which it contains; 

* * * * * * #9 

As is common in cases of this character, the primary question for 
decision is whether the findings of fact as made by the Commission, 
upon which the cease and desist order is predicated, are sustained by 
substantial evidence. Other incidental issues, perhaps not necessary 
for decision of the main issue, are (1) whether the report made to the 
Commission by its Trial Examiner, who heard the witnesses, may 
properly be considered, and (2) whether this court should make certain 
findings of fact which were proposed to the Commission by the peti- 
tioner and which it is claimed were not included in the findings as 
made. We shall first discuss these incidental issues. 

The Trial Examiner made an original report February 1, 1937. 
Thereafter, additional evidence was taken and the Examiner filed a 
supplemental report September 16, 1937, neither of which was incor- 
porated in the Transcript, certified and filed by the Commission. Upon 
a supplemental petition filed by petitioner, this court directed the Com- 
mission to certify the reports made by the Trial Examiner without 
prejudice, however, to the right of the Commission to renew its objec- 
tion to our action in this respect.. The reports are here, and it is again 
contended by the Commission that, under the Statute and rules of the 
Commission, they are no part of the record. The Statute, Section 
5 (c) provides that the Commission “shall certify and file in the court a 
Transcript of the entire record in the proceeding, including all the 
evidence taken and the report and order of the Commission.” It fur- 
ther provides that the court “shall have power to make and enter upon 
the pleadings, evidence and proceedings set forth in such transcript a 
decree * * *.” Rule 13 of the Commission’s rules, adopted May 21, 
1938, provides: “The Trial Examiner’s report upon the evidence is not 
a decision, finding, or ruling of the Commission. It is not a part of the 
formal record in the proceeding, and is not to be included in a tran- 
script of the record.” It is pointed out by the Commission that there 
is no provision in the Statute for a report “upon the evidence” by the 
Trial Examiner, that such report is provided for only by the Commis- 
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sion rule which expressly states that such report is not a part of the 
record to be included in the transcript, and that, therefore, it is not 
required. Three cases are cited which it is claimed sustain this posi- 
tion. Algoma Lumber Co., et al. v. Federal Trade Commission, 56 
FB’. (2d) 744, Arrow-Hart and Hegeman Electric Co. v. Federal Trade 
Commission, 63 F. (2d) 108, and Federal Trade Commission v. Hires 
Turner Glass Co., 81 F. (2d) 362. In the Algoma case, the holding 
was to the effect that it was not incumbent upon the Commission to 
certify the Examiner’s report unless such report was referred to in 
the findings of the Commission. That was not done there, nor is it 
done here, but the court further held that as to whether the Examiner’s 
report should be subsequently certified, was a matter resting in the 
Court’s discretion. In the Arrow-Hart case, it was held that the Com- 
mission was not required to certify the Examiner’s report unless such 
report was referred to in the Commission’s finding. In the Hires 
case, the court denied a request that the Commission be required to 
certify the report of the Trial Examiner. 

The Examiner is an agent of the Commission, appointed, and at 
authority to conduct the hearing and make a report. It is the practice, 
as we understand—at any rate it was done in the instant case—when 
his report is filed with the Commission that a copy be served upon the 
interested party. Exceptions are, and in this case were, filed to such 
report. An argument was had before, and brief submitted to the 
Commission in support of the exceptions thus made. The Statute re- 
quires a “transcript of the entire record in the proceeding” and we 
think that the report thus became a part of the record in the proceed- 
ing, which, by the Statute, was required to be certified. If we are 
right in this construction of the Statute, the provision of [895] the 
Commission rule—“It is not a part of the formal record in the pro- 
ceeding, and is not to be included in a transcript of the record” is in 
conflict with the Statute and of no effect. Assuming, however, that 
the Statute is not susceptible of such construction, we further are of the 
opinion that it is a discretionary matter with the court, properly 
exercised in the instant case. Such conclusion is not inconsistent with 
our statutory duty to accept the findings of. the Commission as to 
the facts if supported by substantial evidence. In the instant case, 
the findings of the Commission, upon which its cease and desist order 
rests, are at variance with the facts as reported by its Examiner. The 
Commission undoubtedly had the right to make findings contrary to 
the facts as reported by its Examiner, but that does not preclude us 
from considering such report in connection with:our determination 
as to whether such findings are substantially supported. In Staley 
Manufacturing Company v. National Labor Relations Board, (117 F. 
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(2d) 868), decided by this court November 14, 1940, in considering a 
similar situation, we said: 

«“* %* * Tn the same connection, while the report of the Examiner 
is not binding on the Board, yet where it reaches a conclusion opposite 
to that of the Examiner, we think the report. of the latter has a bearing 
on the question of substantial support and materially detracts there- 
from.” 

Before considering petitioner’s request that this court approve cer- 
tain findings of fact which it proposed to the Commission, it seems 
appropriate to make some further statement concerning petitioner’s 
product “Koatsal” as well as the use for which it was intended. Col- 
loidal graphite is a product of the high-temperature furnace, con- 
sisting of pure graphite, which is an allotropic form of carbon sub- 
divided into particles so small and fine that they can be suspended 
in oil, water, or other liquid medium and remain for a long time in 
suspension therein in a manner close to and having many properties 
of a true solution. Petitioner’s product, which is an oil containing 
such graphite, is sold for co-mingling as an auxiliary or adjunct 
lubrication to the mineral oil which is universally used to lubricate 
engines. It is the colloidal graphite in the product, which, according 
to petitioner, produces the beneficial effect. It is generally recog- 
nized that in operating an automobile engine, it is dangerous to per- 
mit the supply of oil to diminish beyond a certain point; that, if the 
supply of oil reaches a certain lower limit, the scoring and wearing of 
cylinders, piston rings and bearings are likely to occur; that the 
engine without sufficient oil will heat, causing it to “seize” and be 
subjected to various other injurious effects. It is also generally 
recognized that there are two conditions of lubrication in an internal 
combustion engine which are known as “full-film” and “boundary” 
conditions. While this distinction apparently has a material bearing 
upon the findings of the Commission upon which its cease and desist 
order was issued, it 1s not necessary to review or quote the testimony 
of numerous witnesses in this regard for the reason that both the 
Examiner, in his report, and the Commission, in its findings, recog- 
nize such distinction. The following statement is from the Com- 
mission’s findings: 

“The primary function of any lubricant in aeroplane and auto- 
mobile motors is to reduce friction. Friction is waste work and is 
reduced by the forming of a film of lubricant between the stationary 
and moving parts of a bearing holding them apart. There is prac- 
tically no contact of metal to metal when a full film of lubricant is 
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maintained between the moving and stationary surfaces. However, 
within this lubricating film particles next to the moving surface are 
in motion and those next to the stationary surface are stationary so 
that there must be a constant shearing of the film, which action 
transforms work into heat. Twice in each revolution each piston 
pauses momentarily as it reverses direction. During that pause the 
tension in the rings tends to force out any lubricant between rings 
and the cylinder walls. In any automobile or aeroplane motor, even 
when running under full film conditions, there is a momentary shear- 
ing of the film. . 

“When an automobile is given a fresh charge of lubrication, the 
film is as full as it is possible to maintain between the metal sur- 
faces. This is called full film lubrication. As the lubricant is con- 
sumed and only a thin film exists, boundary conditions are ap- 
proached. Boundary condition is that stage of lubrication when the 
film is negligible.” 

The Commission also recognized that “boundary” conditions of 
lubrication occur under a variety of circumstances. Regarding such 
conditions, the following statement is made in its findings: 

“Boundary conditions are often brought about by lowering the 
viscosity of the [896] lubricant, the introduction of grit between 
the surfaces and (of) the fluctuating temperatures under the wide 
range of speed and load of a motor. There are many other factors 
which cause boundary conditions.” 

Some of the “other factors” referred to by the witnesses are— 
“when a person starts his engine on a cold day in the winter time, 
boundary lubrication undoubtedly exists in the engine, since the oil 
is not able to get to the surfaces for some little time after the en- 
gine is started”; “excessive use of the choke would give a momentary 
low viscosity to the oil on the cylinder walls brought about by dilu- 
tion of the oil with gasoline,” and “Throughout the ordinary life of 
an automobile engine, in ordinary operation, there will be frequent 
conditions of boundary conditions of oil lubrication. I think it hap- 
pens all of the time. The fact that you do get wear continuously in 
any engine shows that it is always present.” 

Petitioner submitted to the Commission eleven proposed findings 
covering many of the details involved in the controversy, which the 
Commission refused to accept or reject as presented. It is now urged 
by the petitioner that this court has the authority to make such find- 
ings and should do so in order that the controversy be ended. In 
this respect, Federal Trade Commission vy. Curtis Co., 260 U. S. 568, 
580, is relied upon. The language used indicates that the court has 
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the authority to make additional findings, but at the same time the 
court states: 

“* * * the matter may be and ordinarily, we think, should be 
remanded to the Commission—the primary fact-finding body—with 
direction to make additional findings, * * *” 

Assuming that the court has such authority, we are of the opinion 
that it should be exercised, if ever, only in cases where the findings, 
as made by the. Commission, are insufficient to dispose of the issues 
presented. In the instant case, we do not think that this can be 
said. It is true that many details incidentally involved are not de- 
termined by the Commission, but we know of no law or rule which 
umposes such requirement. 

We are convinced that the findings as made by the Commission 
effectively dispose of all material issues adversely to petitioner. In 
order to illustrate this statement, we will refer to proposed findings 
2 and 6, which furnish the strongest support to petitioner’s conten- 
tion." 

The Commission found: 

“that the viscosity and other properties and qualities of a film of 
lubricant are unaffected by the presence of the colloidal graphite in 
‘Koatsal’ whether a motor is operated under full-film or boundary 
conditions. ‘Koatsal’ has the same qualities, properties, and charac- 
teristics as the oil therein contained has and no more. Its effect 
upon the metal surfaces of a bearing is the same effect as is pro- 
duced by the oil therein contained and no more. 

“In tests made on bearings with plain oil and also with graphite 
oil, it has been determined that in the presence of an ample supply 
of oil, ‘Koatsal’ has no measurable effect on the friction, power, or 
economy of a gasoline engine. No reduction of friction is accom- 
plished by conditioning a motor with ‘Koatsal.’ 

“Tests were also made by running automobiles and bearings to 
destruction and comparisons made as to the effect of ‘Koatsal’ on dur- 
ability of parts. It is determined from these tests that a bearing will 
run without substantial damage for an indefinite period after oil 
is drained from the crankcase so long as a film of oil is maintained 
between the moving and stationary surfaces of metal, whether the 


12. The colloidal graphite in Koatsal, when mixed in sufficient quantities in the lubricant 
of an internal combustion engine, becomes firmly affixed and adheres to the surfaces of the 
moving parts, forming on the surface thereof what is called a graphoid surface. 

6. When colloidal graphite is mixed in sufficient quantities in the lubricant of an internal 
combustion engine or in its gasoline fuel, it brings about, under boundary conditions of 
lubrication, a substantial reduction in the friction developed between the surfaces in moving 
contact with each other to a degree which the tests and experiments made fix as in the neigh- 
borhood of 50%, the result of one of such experimental tests being a reduction of exactly 
50% in wear of the moving parts. 
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bearing has been conditioned with ‘Koatsal’ or not. It is also deter- 
mined from tests that as soon as the film of oil is removed and boun- 
dary conditions exist that a bearing is quickly destroyed, whether 
previously conditioned with ‘Koatsal’ or not.” 

Petitioner argues that this finding is merely a blanket. condemna- 
tion of its pro[897]duct, with neither an affirmative nor a negative 
finding by the Commission as to any one or more of the proposed 
findings submitted. As stated, this is not a detailed finding, as re- 
quested, but there can be no doubt but that it effectively disposes of 
all material issues adversely to the petitioner. In other words, ac- 
cording to the findings as made, petitioner’s product is without merit, 
has none of the advantages claimed for it, and the benefits produced 
by its use are nil. This is so whether the existing conditions of lubri- 
cation are “full-film” or “boundary” conditions. 

It is upon this basis that we approach the primary issue as to 
whether such finding is supported by substantial evidence. In doing 
so, it should be kept in mind that petitioner, before the Commission, 
and here, relies chiefly upon the claim that its product is beneficial 
when a motor is operated under “boundary” conditions. The theory 
and claim is that under “full-film” conditions, there is a complete 
separation of the contacting surfaces by an oil film, and that under 
such circumstances, the colloidal graphite does not come into play. 
On the other hand, so it is claimed, the graphite forms a graphoid 
surface on the contacting parts so that when boundary conditions 
exist, the oil film is held in close contact with the graphite layer thus 
formed, thereby preventing friction and wear. 

The Commission relies largely, if not entirely, upon its Exhibit 19, 
together with the testimony of two witnesses, Dill and Brooks, as 
furnishing competent, substantial evidence to support the findings 
as made. Exhibit 19 is a report on tests made by the United States 
Bureau of Standards of Pyr-Oil, manufactured by the Pyr-Oil Com- 
pany of LaCrosse, Wisconsin.2 That company had distributed 
through the mails advertising matter in which representations were 
made for Pyr-Oil similar to those made by petitioner for its product. 
The tests were made at the request of the Post Office Department with 
a view of ascertaining whether the representations made by the manu- 
facturer of Pyr-Oil were violative of postal regulations. The Com- 
mission in its brief states that the conclusions drawn by the pele 
from this report, are: 


2It was stipulated that the percentage of colloidal graphite in Pyr-Oil, as tested by the 
Bureau of Standards, is the same as that contained in “‘Koatsal” as sold and distributed by 
the petitioner. 


1832 FEDERAL TRADE COMMISSION DECISIONS 


“1, In the presence of an ample supply of oil, Pyr-Oil has no 
measurable effect on the friction, power, or economy of a gasoline 
engine. 

“9. No reduction of friction whatever was found after the engine 
had operated the equivalent of more than 1,000 miles as directed.” 

Tt will be noted that such conclusions are predicated upon the “pres- 
ence of an ample supply of oil,” while the findings of the ‘Commis- 
sion are applicable to a motor operated under either “full-film” or 
“boundary” conditions. In either case, so the findings state, “its 
effect. upon the metal surfaces of a bearing is the same effect as is 
produced by the oil therein contained and no more.” While the 
Commission, in its findings, as stated heretofore, recognized the dis- 
tinction between “full-film” and “boundary” conditions, it appears to 
have completely ignored such distinction m its findings and in its 
argument presented to this court as to the benefits claimed by peti- 
tioner for its product with a motor operated under “boundary” condi- 
tions. 

Brooks arrived at the following conclusion from the tests made: 

“T would say it is quite obvious that the use of Pyr-Oil in our 
destruction tests did not result in the engine operating materially 
longer.” 

The Commission states in its brief: 

“ * * No evidence has been obtained by the Bureau of Stand- 
ards that the use of graphite in the-.oil will lower friction in engine 
bearings when the engine is operated under full-film conditions. 

“A witness for the petitioner testified that graphite in the lubri- 
cant would have no effect at all if the condition remained full-film 
lubrication: 52%) ta” 

The tests, as made by the Bureau of Standards, were not made with a 
motor in use upon a highway, but upon a Ford engine set on four 
pedestals and connected to an electric dinamometer. The report is of 
such length that we would not be justified in discussing it in detail. 
The report. plainly discloses that the tests were conducted under con- 
ditions with a normal supply of oil. The report contains this 
statement. 

“x * * Tt would appear then, that for an engine operating nor- 
mally, a liquid lubricant is necessary to dissipate the heat whether 
Pyr-Oil is used or not and that in the presence of the liquid lubricant, - 
the Pyr-Oil is superfluous. 

[898] ‘The fact that engine parts wear is evidence that contact of 
moving parts does occasionally occur. It is possible that at such times 
a graphitic film on the surfaces would to some extent at least, protect — 
them. However, as a comparative test for wear in normally operated 
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engines would cover a very long period of time, no such tests has been 
attempted: * * *” 

The Auto Mechanics Department of the North Dakota Agricultural 
College conducted a test of Pyr-Oil and reached a conclusion as to its 
benefits contrary to that reached by the Bureau of Standards. In the 
report of the latter, in discussing the former, it is said: 

“x * * The graphite deposited from the Pyr-Oil probably lubri- 
cated the bearing and enabled it to run longer and with less friction 
after the supply of oil had been cut off than would the small amount of 
oil which remained in the bearing alone. Bearings can undoubtedly 
be designed to run with graphite lubrication alone. However, such a 
bearing would be incapable of sustaining loads comparable to those 
_ which can safely be put on an equal bearing lubricated with oil. The 

bearing in which the test was made at the North Dakota State College 
would probably have done as well with any form of graphite lubri- 
cant. * * * The possible benefit of the graphite would occur if 
for any reason the oil supply should so diminish that metallic contact 
would occur in the absence of the graphite. * * *” 

The witness Dill testified : 

“* * * Tam not a lubricating expert. I am not an expert on 
matters of lubrication of internal-combustion engines, so that I have no 

idea what ‘boundary lubricating conditions’ in regard to internal- 
combustion engines means. * * * At all times during our test, 
we had a full and ample supply of oil film, so that the oil film was. 
there and not broken. * * *” 

At one point in his testimony, the witness Brooks stated : 

“T formed the opinion as the result of my tests and calculations that 
it was unlikely Pyr-Oil would be strongly beneficial in an engine.” 

The witness Dill also stated: 

“T can tell you that the engine ran approximately 10 minutes after 
the run without Pyr-Oil and approximately 12 minutes on the run with 
Pyr-Oil. That is just brute memory without any notes to refresh my 
recollection. It is of some tests I made seven years ago. I have run 
quite many tests on various matters since 1931. * * * T was first 
approached with regard to my being a witness in this proceeding last 
week. Then I first started to think again about Pyr-Oil.” 

Again this same witness, when interrogated concerning Commis- 
sion’s Exhibit 19, answered “Yes” to the following question: 

“And you say, elsewhere in the report, that, ‘The fact that engine- 
parts wear is evidence that contact of moving parts does occasionally 
occur. It is possible that at such times a graphitic film on the surfaces 
would to some extent, at least, protect them.’ ” 
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As to one test conducted by the Bureau of Standards, the witness 
answered “Yes” to the following question : 

“And you found in this case that the difference favored the use of 
Pyr-Oil by about 40 per cent”? 

There also appears questions and answers as follows: 

“Q. You draw the conclusion, then, that with Pyr-Oil added to the 
oil, before you drain the crankcase and eliminate the oil, you would not 
expect that it would run ten times as long as if the Pyr-Oil had not 
been put in? 

“A. That is my conclusion, to the best of my belief. 

“Q. And that is as far as you can go with this test ? 

“A. Entirely.” 

From a study of Commission’s Exhibit 19, and the testimony of 
Brooks and Dill, we have little hesitancy in reaching the conclusion 
that they afford no substantial support for the Commission’s con- 
clusion that petitioner’s product is without merit. Certainly they fail 
to furnish even a scintilla of support that the product is without merit 
when used under “boundary” conditions. In fact, neither the report of 
the Bureau of Standards nor the testimony of these witnesses purport 
to relate to a test made under such conditions. On the contrary, they 
expressly limit themselves to a motor operated with a normal supply 
of oil, or under “full-film” conditions. Even when the product was 
employed under “full-film” conditions, the result of their test, accord- 
ing to the report and testimony, is anything but certain. They do not 
claim that the product is without benefit, but dispute that it is 
“strongly” or “materially” beneficial. 

It is also of some significance that the tests upon which the Commis- 
sion relies were made more than seven years previous to the hearing. 
Much of the testimony of Brooks and Dill was from memory, which 
[899] perhaps accounts for their uncertainty and indecision in numer- 
ous respects. It is no reflection upon the Bureau of Standards for us 
to conclude that the report and testimony concerning such tests are 
far from convincing. In this connection, it is difficult to understand 
why the Commission would go to hearing on such an important con- 
troversy, relying upon tests so uncertain and dubious both in their 
nature and result. A study of the record is convincing that the over- 
whelming weight of the testimony is contrary to the Commission’s 
contention, and under such circumstances, it occurs to us that the 
Commission would have discerned the importance, and perhaps the 
necessity, of making such tests and experiments as would demonstrate, 
at least to a reasonable certainty, the validity of the charge which it 
had the burden of sustaining. 
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We think it is also relevant to point out that whatever probative 
value may be attached to the Commission’s Exhibit 19, and the testi- 
mony of Brooks and Dill, is materially weakened by the Commis- 
sion’s Exhibit 6. This was a circular letter issued by the Bureau of 
Standards revised to April 3, 1934, which was subsequent to tests 
referred to in Exhibit 19, and those made by Brooks and Dill. This 
circular letter was issued, so it was stated, in response to numerous 
inquiries regarding various lubricants containing graphite. To our 
minds this letter completely illustrates the fog of uncertainty and 
indecision which prevails in the Bureau of Standards concerning the 
results attending the use of graphite in lubricants. They again re- 
affirm their negative conclusion: “No evidence has been obtained that 
the use of graphite in the oil will lower friction in engine bearings, 
when the engine is operated under full-film conditions.” The letter 
goes on to state: “When graphite is added to the mineral oil * * * 
the viscosity, of the oil after mixing is lower than the viscosity of the 
original oil.” At a later point in the letter is this statement: “No 
appreciable increase in engine horse power or in maximum car speed 
would be expected as a result of using graphite in an engine in good 
mechanical condition, unless the blending with the graphited prepa- 
ration produces a decrease in viscosity.” Taking these two statements 
together, they seem to lead to the incongruous result that the addition 
of graphite decreases the viscosity of the oil, but that no benefit will 
result from its use unless it produces such decrease. At another point, 
the letter states: “It is known that graphite tends to fill up the pores 
of cast-iron surfaces and to adhere very tenaciously. This may result 
in a somewhat smoother surface and may produce a slight lowering 
im the friction. * * * The use of a lubricated gasoline may be of 
some benefit in tending to reduce the wear on the piston rings and 
cylinders.” Thus, all through this letter, as in Exhibit 19, and the 
testimony of Brooks and Dill,-the information (if it may be called 
such) is what graphite may or might do, rather than what it does or 
does not do. Information of such a speculative and uncertain nature 
can afford little, if any, support to findings based thereon. 

The report of the Commission’s Examiner is before us and con- 
tains an exhaustive and, we think, accurate review of the evidence in 
the case. We shall not refer to the conclusion reached by the Exam- 
imer, except to state that his findings of matters material to the instant 
order, are at variance with the findings of the Commission. As we 
have already said, the Commission is not bound by the findings of its 
Examiner, but under the circumstances of this case, we think the Ex- 
aminer’s report materially detracts from the Commission’s claim that 
its findings are substantially supported. We recognize that our prov- 
ince is not to weigh the testimony, but we think it is not inappropriate 
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to briefly refer to some of the direct positive testimony which con- 
tradicts many of the uncertain statements made by the witnesses relied 
upon by the Commission, and the inferences indulged in by such 
witnesses. In fact, the testimony of numerous of the Commission’s 
witnesses is at variance with its findings, and contradicts the infer- 
ences of the witnesses Brooks and Dill, relied upon by the Commission. 

Professor Linsenmeyer, a Commission witness, is head of the Me- 
chanical Engineering Department of the University of Detroit, and 
has been for fourteen years. He has made extensive studies of lubri- 
cants. In one test he took two new Ford automobiles directly from 
the factory and drained the lubricant from both cars. One car was 
then filled with a colloidal graphite treated oil, and the other with 
an ordinary high-grade motor oil. The cars were driven upon the 
highway in a test under the same or similar conditions. The car 
with ordinary motor oil was destroyed at a distance of 3739 miles, 
and the car contain[900]Jing the colloidal graphite was drivten a dis- 
tance of 5058 miles, at which time the drain plug was removed and 
the car operated a further distance of 16 miles. Regarding peti- 
tioner’s claim that its product reduces friction as much as 50%, the 
witness testified : 

“Well, the fact that we did get this improved economy and the de- 
crease in friction, of my value of 36%, I think would not invalidate 
the claims of 50, for, after all, our condition was at the one speed. 
Perhaps if we had selected another speed it would have been a little 
' more than 36%, so it met these claims of 50%. I think that is merely 
relative. I do know it would improve the frictional properties to a 
substantial amount.” 

Raymond Szymanowitz, another Commission witness, is a technical 
director of the Acheson Colloids Corporation. He has a degree of 
Bachelor of Science from Cooper Union. His experience has been 
extensive in the industrial field, and he has made special studies in 
connection with colloidal graphite. He testified concerning compara- 
tive tests of plain oil and graphited oil. In each case the oil supply 
was shut off after the motor had operated for thirty minutes. The 
result of these tests was illustrated by Commission’s Exhibit 1. Re- 
ferring to this Exhibit, the witness said: 

‘es wi p You will see in the case of the plain oil, there was a 
minimum rise in friction to seizure at this point. However, when 
the graphited oil was used the supply cut off at the same time, it con- 
tinued to run and seizure took place I believe in 26 hours.” 

At another point this witness was asked: 
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“Do you have any data showing the effect of what protection 
against burned out bearings collodial graphite can give”? 
and he answered: 

“Well, the graph which I have referred to as Commission’s Exhibit 
No. 1, for identification, you will note the line showing the point at 
which the oil supply became first exhausted or seriously diminished. 
In that particular exhibit you will find a graph which shows that 
even in the absence of oil the graphite has permitted the bearing to 
function unimpaired for quite a few hours.” 

He further related that the cars used in the test were run a certain 
distance, and at the end of that time the oil was removed from the 
crankcase. After the oil was thus drained, the cars whose lubricant 
had been treated with colloidal graphite would run as far as 47 
miles. Concerning petitioner’s representation that the use of col-. 
loidal graphite results in a car running an amazing distance without 
oil, the witness said: 

“It depends on what you mean by the words ‘amazing distance.’ 
Some people might think that was amazing as a distance. * * *” 

Frank S. Spring, another witness for the Commission, is the Auto-: 
mobile Engineer for the Hudson Motor Car Company, and has had 
experience with lubricants and colloidal graphite in motor ears. He 
testified— 

“We have made various tests with it, and we find it is rather dif- 
ficult to come to any very definite conclusions, because the difference 
between ordinary lubricant and a lubricant when this colloidal graph- 
ite is added, is not as great as the difference in the ordinary run of 
automobile engines. I think it is beneficial in new engines during 
the run-in period. We have made perhaps 100 tests, and my con- 
clusion is that it is beneficial on new cars or new engines until they 
are well broken in.” 

It will be noted that so far as we have alluded only to the testi- 
mony of witnesses for the Commission, and certain of its Exhibits. 
To go further might subject us to the criticism of weighing the test1- 
mony, which we are endeavoring to avoid. We shall, therefore, only 
make brief reference to the voluminous testimony, oral and docu- 
mentary, offered by the petitioner. 

Among such witnesses is George A. Abbott, head of the Chemical 
Department of the University of North Dakota. As a chemist of 
wide experience, he has interested himself for many years in lubri- 
cating problems, including that of colloidal graphite. He testified 
as to its beneficial effect, and, in substance, that colloidal graphite 
actually penetrates the metal with which it comes in contact. He 
further gave it as his opinion that the word “adsorption” was pref- 
able to the word “penetrate.” 

322695"—41—vov. 32 —116 
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C. G. Williams, Director of Research of the Institution of Auto- 
mobile Engineers, testified that tests made by him disclosed that 
the addition of colloidal graphite to fuel brought about a reduction 
in wear ranging from 12 to 37 per cent for the piston rings and rang- 
ing from 27 to 50 per cent for the cylinder wear. 

Petitioner’s Exhibit 3 is an article on “The Graphoid Layer on 
Bearing Surfaces” by Professors Finch and E. J. Whitmore, Scien- 
tists of England. This article [901] discloses that experiments with 
bearing surfaces lubricated with oils containing colloidal graphite 
* * * point to the formation of an extremely thin and adherent 
layer parallel to the surface, and that its effect persists long after 
the supply of liquid lubricant is removed. 

Doctor Charles F. Mabery, Professor of Chemistry, Case School 
of Applied Science, Cleveland, Ohio, in a paper before the American 
Society of Mechanical Engineers, states: 

“* * * Natural graphite serves an excellent purpose on cast- 
iron bearings, acting as a surface evener of the porous metals. 
* * DD 

He further states: 

“There is probably no variety of lubrication in which colloidal 
graphite shows its economic value to better advantage than in reduc- 
ing the friction on automobile bearings. * * *” 

T. C. Thomsen, a chemist of repute, with reference to tests con- 
ducted by him, said: 

«xe * * The tests showed that with colloidal graphite the 
piston-ring wear was halved.” 

Professor Erwin H. Hamilton, Associate Professor of Automo- 
tive Engineering at the New York University, testified that as a 
result of a number of researches and tests for various companies 
“an automobile conditioned with colloidal graphite will run longer— 
a greater distance without oil in the crankcase, without damage to 
the parts, than will an automobile conditioned with rea lubri- 
catingOnl Gritty? 

A number of other witnesses gave testimony to the same effect. 
In addition, numerous articles from engineering, automobile and 
mechanical BnvCAOns were offered in evidence in support of the 
claim made by the petitioner as to the beneficial results attained 
from the use of its product. 

The conclusion follows, from what we have said, that the Commis- 
sion’s findings that petitioner’s product produces no beneficial result 
under “boundary” conditions of lubrication, is without substantial 
support. On the other hand, the record convincingly discloses to the 
contrary. There is a difference of opinion, however, as to the extent 
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of such benefits. This difference of opinion exists largely among peti- 
tioner’s witnesses, as the Exhibits and witnesses relied upon by the 
Commission dealt mostly, if not entirely, with the effect under “full- 
film” conditions of lubrication. -Petitioner’s representation that its 
product will enable a motor car to operate an “amazing distance” 
without oil, or that its product is a “perfect” lubrication, evidently 
is some exaggeration. To what extent, however, it is difficult to say. 
Such terms are largely a matter of personal opinion. What might be 
an “amazing distance” to one person might cause no surprise to an- 
other. So far as we know, there is nothing “perfect” in this world, 
but still it is a common term, which undoubtedly means nothing 
more than that the product is good or of high quality. We can con- 
ceive of situations where the use of such words might be deceptive 
and even fraudulent. As used by petitioner, however, we are of the 
opinion that they are nothing more than a form of “puffing” not 
calculated to deceive. 

Paragraphs 1 and 5 of the Commission’s cease and desist order 
are not in controversy in view of the admissions contained in peti- 
tioner’s answer to the complaint. Paragraphs 2, 8, and 4 of the 
order, set forth heretofore in this opinion, cannot be affirmed as 
written for the reason that the findings upon which they are predi- 
- cated are not substantially supported. Such paragraphs, therefore, 
are modified so as to require petitioner to cease and desist in the 
manner provided only as to the representations concerning “Koatsal” 
when the same is used as a lubricant in a motor operated under 
“full-film” conditions. 

The cease and desist order is modified as indicated, and as modified 
is affirmed. 

On Petition for Rehearing 


Magor, Circuit Judge: 

We have before us a petition for rehearing, as well as a form of 
enforcement decree proposed by both petitioner and respondent. 
We are of the opinion that the decree proposed by the respondent is 
in conformity with our opinion. We held that the Cease and Desist 
Order, concerning petitioner’s product, when used under “boundary” 
conditions, was without substantial support. To go further is to 
enter a controverted field where we are not permitted, and did not 
intend, to enter. In other words, the testimony as to the effect. of the 
product in question under “full film” conditions is in dispute and 
we did not hold that the evidence was insufficient to sustain respond- 
ent’s order in this respect. The decree proposed by the petitioner, as 
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contended for in its petition for rehearing, would require a holding 
in its favor when its product is used under “full film” as well as 
under “boundary” conditions, This argument was given due con- 
[902]sideration in the opinion and decided adversely to petitioner. 

Our attention is called to an apparent error on Page 2 of the 
opinion. The controverted issues are there stated under subdivisions 
(b), (d), and (e), which should be (d), (e), and (f). (b) is there- 
fore eliminated and there is inserted in its place: 

“(f) That an automobile conditioned with ‘Koatsal’ can run an 
amazing distance without oil in the crankcase without damage to 
any part.” 

The petition for rehearing is denied, the decree proposed by peti- 
tioner refused, and that proposed by respondent approved. 


FEDERAL TRADE COMMISSION v. BIDDLE PURCHASING 
COMPANY } 


No. 15624 


(Circuit Court of Appeals, Second Circuit. Jan. 18, 1941) 


CEASE AND DESIST ORDERS—APPELLATE PROCEDURE AND PROCEEDINGS—CONTEMPTL 
PROCEEDINGS—PetitTions To ADJUDGE, Etc.—BILLs or PARTICULARS—WHERE NO 
VIOLATING TRANSACTION PARTICULARIZED. 


Where Federal Trade Commission’s petition to adjudge corporation in 
contempt for violating order of Circuit Court of Appeals, aflirming Com- 
mission’s order directing corporation to cease and desist from violating 
price discrimination act, did not particularize any transaction violating 
order, corporation’s motion for bill of particulars should be granted to 
extent of requiring Commission to particularize at least one typical trans- 
action under each subparagraph, alleging such violations, in petition, and 
more if necessary, sufiiciently to inform respondent and court of time, place 
and nature of claimed violations. (Robinson-Patman Act, sec. 2 (ce), 15 
U.S. C. A. see. 13 (e).) 


(The syllabus, with substituted caption, is taken from 117 F. (2d) 29) 


On petition by Commission for adjudication of contempt by re- 
spondent in violating court’s order in 96 F. (2d) 687, 26 F. T. C. 
1511, affirming cease and desist order of Commission, and respond- 
ent’s motion for bill of particulars, such motion granted in part. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, M7. 
Joseph J. Smith, Jr., and Mr. John Darsey, special attorneys, all of 
Washington, D. C., for the Commission. 


+ Reported in 117 F. (2d) 29. For case before Commission, see 25 F. T. C. 564. See, post, 
p. 1867, for further proceedings. 
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Mr. Gilbert H. Montague, of New York City, for respondent. 
Before Swan, Cuasg, and Crarx, Circuit Judges. 


Per Curiam: . 

This court heretofore affirmed an order of the commission directing 
the respondent to cease and desist. from certain conduct found to be 
violative of section 2c of the Robinson-Patman Act, 15 U. S. C. A. 
§$ 18c. Biddle Purchasing Company v. Federal Trade Commission, 96 
F. (2d) 687. The present petition alleges that since May 9, 1938, the 
date of this court’s said order, the respondent has violated said order; 
it seeks to have the respondent adjudged in contempt. The petition 
does not particularize any transaction which is charged to be in vio- 
Jation of the order; nor does it state when, where or under what cir- 
cumstances it occurred. The respondent has moved for a “bill of 
particulars setting forth by names, addresses, dates, products, figures, 
prices and other identifying details” which are the particular specific 
transactions relied upon by the commission as supporting “the general 
and argumentative statements” in the subparagraphs of paragraph 6 
of the petition. 

We think the motion should be granted to the extent of requiring 
the commission to particularize at least one typical transaction under 
each subparagraph of said paragraph 6, and more if that is necessary, 
sufficiently to inform the respondent and the court of the time, place 
and nature of all the acts which are claimed to violate the order of 
this court. This will be no hardship to the petitioner for it has had 
access to the books [30] and records of the respondent. and presumably 
knows which of the thousands of transactions are relied upon as viola- 
tive of the order. It is required in fairness to the respondent, for 
without a bill of particulars the respondent has no adequate warning 
of the issues it must meet. The generality of the charges in the 
petition is such that it is impossible to know when and in what 
manner the respondent’s violation of the order is supposed to have 
occurred. 


Crark, Circuit Judge (concurring) : 

With some hesitation [ concur; if there is a chance of simplifying 
issues in this way, I do not wish to stand in the way thereof, since this 
order will not limit the Commission in the evidence eventually to be 
produced on a reference. But I think it is clear as to trial courts 
that where a claim for relief is presented, motions for particulars 
almost always serve to delay adjudication, with rarely any benefit in 
clarity or in limiting proof (cf. 25 A. B. A. J. 22, 23; Proceedings of 
New York Symposium on Federal Rules, 1938, 242-247; 3 Fed. Rules 
Serv. 681; and the numerous decisions under Federal Rule 12e), and 
I expect the experience in appellate courts will not be different. Here, 
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until the facts are found, we cannot make intelligent or final adjudi-- 
cation. Preliminary controversies on the paper pleadings, of which 
this is already the second, are, I fear, likely to exhaust the efforts: 
of all without bringing decision appreciably nearer. 


NEFF v. FEDERAL TRADE COMMISSION ? 
No. 4699 
(Circuit Court of Appeals, Fourth Circuit. Feb. 8, 1941) 


FEDERAL TRADE Commission Act—SeEcrion 5—Court RevVisew—ConF icrine TESTI-- 
MONY—LIMITATION ON COURT. 

Under the section of the Federal Trade Commission Act providing that 
review of an order by the Cireuit Court of Appeals shall be limited to a 
consideration of matters of law and that the findings of the commission if 
supported by evidence shall be conclusive, the court may not pass on the 
weight to be given to conflicting testimony, and, if the findings of the com- 
mission are supported by substantial evidence they are binding on the court.. 
(Federal Trade Commission Act, sec. 5 (ec), as amended by Act March 21, 
1988, 15 U. S. C. A., sec. 45 (¢).) 


EVIDENCE—FINDINGS AND ORDERS, ON REVIEW—HEXPERT TESTIMONY—AS SuBSTAN-- 
TIAL AND SUSTAINING—QUALITIES OR PROPERTIES OF PRODUCT—MEDICINAL PREPA- 
RATION. 


The opinions of six well-qualified experts, based on their general medical 
and pharmacological knowledge and on a chemical analysis of medicinal 
preparation for [496] internal use, that preparation could not perform cures 
claimed for it and had no value as a remedy, constituted “substantial evi- 
dence” showing that distributor of preparation was not justified in making 
representations concerning preparation’s remedial qualities and supported 
Federal Trade Commission’s finding that preparation was not a safe, com- 
petent, and reliable remedy, as advertised. ; 


(The syllabus, with substituted captions, is taken from 117 F. (2d): 
495) 


On petition to review cease and desist order of Commission, order 
affirmed. 

Mr. D. H. Cotten, of Oklahoma City, Okla. (M7. Charles Rowan,. 
of Milwaukee, Wis., on the brief), for petitioner. 

Mr. Martin A. Morrison, assistant chief counsel, Federal Trade- 
Commission, of Washington, D. C. (l/r. W. T. Kelley, chief counsel,. 
and Mr. William L. Taggart and Mr. James W. Nichol, special at- 
torneys, Federal Trade Commission, all of Washington, D. C., on the- 
brief), for Commission. 

. Before Parker, Sorrr, and Doz, Circuit Judges. 


1 Reported in 117 F. (2d) 495. For case before Commission, see 31 F. T. C, 574, 
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Sopgr, Circuit Judge: 

_ This case comes before the court on a petition brought under § 5 (c) 
of the Federal Trade Commission Act, as amended by the Act of 
March 21, 1938, 15 U. S.C. A. 45 (1940 Supp.), to review a cease and 
desist order of the Federal Trade Commission entered on July 16, 
1940. 

The petitioner, whose principal office is located at Miami, Okla- 
homa, is an individual doing business under the trade name of the 
Prostex Company. He is engaged in selling and distributing in inter- 
state commerce a medicinal preparation for internal use, known as 
Glantex. In an advertising campaign carried out by means of maga- 
zines, radio, circulars and form letters, the public has been informed 
that Glantex possesses remarkable curative properties. It has been 
represented that the product is a quick acting remedy, which affords 
relief to those suffering from prostatitis, cystitis, urethritis, catarrhal 
conditions of the urinary tract, sugar diabetes, dropsy, illiocolitis, 
acute indigestion, ptomaine poisoning, gastritis, malaria and all forms 
of bowel trouble. 

In its complaint filed January 4, 1938, the Commission charged that 
these statements were false and misleading, and therefore constituted 
an unfair method of competition within the intent of § 5 of the Act. 
After a hearing, it was found by the Commission that Glantex was 
not a safe, competent, and reliable remedy or treatment for any of the 
diseases set forth above, that its chemical composition was such that it 
could not be expected to produce any therapeutic effect upon any ~ 
known disease or pathological condition, and that when taken inter- 
nally it was nothing more than a laxative. Therefore, the petitioner 
was ordered to cease and desist from representing directly or indirectly 
that his preparation possessed any therapeutic value besides its laxa- 
tive qualities. The petitioner now seeks to have this order set aside 

‘on the grounds that the findings of the Commission, on which its order 
is based, were not supported by substantial evidence as required by 
§ 5 (c) of the statute. 

The findings of the Commission as to the value of Glantex as a 
remedy was founded upon the testimony of six doctors who testified 
as expert witnesses for the Commission. It is true that none of these 
witnesses had any actual experience with the use of Glantex, nor had 
they conducted any clinical tests to ascertain just what results might 
be expected from it. Their conclusions were based upon a chemical 
analysis of Glantex, and their general knowledge of medicine. ‘They 
all stated that it simply could not perform the cures claimed for it, and 
did not have any value asaremedy. Their testimony, standing alone, 
fully supports the finding of the Commission. But the petitioner con- 
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tends that this evidence is completely nullified by the statements of his 
experts who had treated patients with his product and whose testi- 
mony, taken as a whole, tends to justify his extravagant claims. He 
argues that where there is direct testimony based upon actual experi- 
ence, the opinion evidence of experts based upon general knowledge 
of a subject must be disregarded, and hence the finding of the Com- 
mission in this case cannot be deemed [497] to be supported by sub- 
stantial evidence and should be set aside. 

In support of his position, the petitioner relies upon the case of 
Oornec v. Baltimore & O. R. Co., 4 Cir., 48 F. (2d) 497, in which one 
of the issues of fact was whether an explosion had been caused by 
sparks emitted by the loading apparatus of the railroad, or by open 
kerosene lamps used by stevedores. Eyewitnesses attributed the ex- 
plosion to the cause first mentioned, and the only substantial evidence 
to the contrary was the opinion of one of the experts. We said: (P. 
500) “Direct evidence of an occurrence is, of course, entitled to 
greater weight than opinion evidence (Lancashire Shipping Co. v. 
Morse Dry Dock & Repair Co., (D. C.) 43 F. (2d) 750); and we 
should hesitate to base a finding upon the opinion evidence here, 
which is opposed to the overwhelming weight of the testimony of 
eyewitnesses.” 

It is apparent from this quotation that we did not lay down the 
broad rule contended for by the petitioner. The case is authority only 
for the proposition that the testimony of one expert is not entitled to 
as great weight as the testimony of a number of eyewitnesses. Fur- 
thermore, there is another and more fundamental reason why the 
decision in the Cornec case is not helpful. That was an appeal in 
admiralty where a presumption of correctness attends the findings of 
fact of the trial court, but the Court of Appeals is nevertheless free 
to weigh the evidence and reach its own conclusions. The Adriana, 
4 Cir., 6 F. (2d) 860; The Perry Setzer, 2 Cir., 299 Fed. 586. The 
question presented to the court in the pending case is entirely differ- 
ent. Section 5 (c) of the Federal Trade Commission statute ex- 
pressly provides that our review shall be limited to a consideration 
of matters of law and that “the findings of the Commission, if sup- 
ported by evidence, shall be conclusive”. It is settled beyond con- 
troversy that under such a statute, this court may not pass upon the 
weight to be given to conflicting testimony. If the findings of the 
Commission are supported by substantial evidence, they are binding 
upon us. 

The actual question now presented is whether the testimony of the 
six experts who testified for the Commission can be considered sub- 
stantial evidence in view of their lack of actual experience in the use 


ROCK V. FEDERAL TRADE COMMISSION 1845 


of the petitioner’s preparation, as compared with the conflicting state- 
ments of doctors who had administered Glantex to their patients. We 
_ think that the evidence is sufficient to support the Commission’s find- 
ing. All of the experts were well.qualified to speak upon the sub- 
ject; and their opinions, though based only upon their general medical 
and pharmacological knowledge, constituted substantial evidence tend- 
ing to show that the representations of the petitioner were not justi- 
fied. See, Justin Haynes & Co. v. Federal Trade Commission, 2 Cir., 
105 F. (2d) 988; Dr. W. B. Caldwell, Inc. v. Federal Trade Commis- 
sion, 7 Cir., 111 F. (2d) 889. 

A decree affirming the order of the Commission will be signed. 

A firmed. 


ROCK y. FEDERAL TRADE COMMISSION? 
No. 7078 


(Circuit Court of Appeals, Seventh Circuit. Feb. 14, 1941) 


FEDERAL TRADE COMMISSION ACT—SECTION 5—PRECEDURE AND PROCEEDINGS UNDER— 
STIPULATION THERETOFORE TO ELIMINATE OBJECTIONABLE MaTTER—AS NOT BAR- 
RING PROCEEDING THEREAFTER FOR SUBSEQUENT IMPROPER ConDUCT BY PHYSICIAN 

- IN SALE AND DISTRIBUTION OF TABLETS AND OINTMENTS. 


Stipulation entered into between Federal Trade Commission and a physi- 
cian, charged with using unfair methods of competition in sale and distribu- 
tion of tablets and ointments for use by those afflicted with goitre, whereby 
it was agreed that objectionable matter would be eliminated in future could 
not be set up in bar to proceedings against physician for subsequent improper 
conduct. (Federal Trade Commission Act, sec. 5,15 U. 8. C. A., see. 45.) 


HEyIpDENCE—FINDINGS AND ORDERS, ON REVIEW—-QUALITIES OR PROPERTIES OF PROD- 
UCT—MEDICINAL PREPARATIONS. 


Evidence justified order of Federal Trade Commission directing physician 
to cease and desist from certain practices in sale and distribution of medic- 
inal preparations for use by those afflicted with goitre. 


(Syllabus, with substituted captions, is taken from 117 F. (2d) 680) 


[681] In proceeding by Monica M. Rock, individually and as execu- 
trix of the estate of Dr. Arthur A. Rock, deceased, as successor to: 
Dr. Arthur A. Rock, to review order of Commission directing peti- 
tioner to cease and desist from certain practices, order of Commission 
affirmed. 


1 Reported in 117 F. (2d) 680. For case before Commission, see 29 F. T. C, 308. 
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Mr. John F. Rosen and Mr. James B. O'Shaughnessy, both of Chi- 
cago, Ll., for petitioner. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, of 
Washington, D. C., on the brief, but Mr. Martin A. Morrison, assistant 
chief counsel, of Washington, D. C., actually appeared, for the Com- 
mission. 

Before Sparks and Kerner, Circuit Judges, and Brieeiz, District 
Judge. 


Briceiz, District Judge: 

This is a proceeding to review an order of the Federal Trade Com- 
mission, directing present petitioner to cease and desist from certain 
practices in connection with the sale and distribution of certain me- 
dicinal preparations. The complaint was directed against Dr. Arthur 
A. Rock but during the pendency of the proceeding Dr. Rock died, ~ 
and by agreement of the parties, present petitioner was substituted — 
and it was agreed that the proceedings should be governed by the same 
considerations of law and fact as would have been applicable were the 
original respondent still living. 

The petitioner here was respondent in the hearing before the Fed- 
eral Trade Commission and in this Court the Federal Trade Com- 
mission is respondent. To obviate confusion, the term “respondent” 
when further used in this opinion will refer to Dr. Arthur A. Rock 
or his legal representative, and the Federal Trade Commission will be 
referred to as the “commission.” 

The complaint, bearing date August 8, 1935, charges that respond- 
ent uses unfair methods of competition in the sale and distribution 
in interstate commerce of certain tablets and ointment for use by those 
afflicted with goitre. That respondent in advertising his method of 
treatment of goitre causes advertisements alleged to be misleading 
and false to be inserted in magazines and other publications and dis- 
tributes form letters, a copyrighted book, pamphlets, etc., to the pub- 
lic, likewise alleged to be misleading and false. That such acts are 
to the injury and prejudice of the public as well as the competitors 
of respondent within the intent and meaning of Section 5 of the Fed- 
eral Trade Commission Act, 15 U.S. C. A. Sec. 45. 

Respondent filed his answer to such complaint, alleging, among 
other things, that on September 10, 1931, he received a notice from the 
commission for a preliminary hearing for the purpose of considering 
whether a complaint should then be issued against him, based upon 
charges of false and misleading statements in his advertisements and 
literature; that he appeared by counsel before the commission on 
October 20, 1931, and produced the advertisements and literature so 
complained of, and after a full consideration by the commission a 
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‘stipulation, bearing date February 5, 1932, was entered into between 
‘the commission and the respondent, whereby it was agreed that such 
objectionable matter would be eliminated in the future. That imme- 
-diately upon the entering of such stipulation he proceeded to carry 
‘out in good faith all its provisions. 

The answer further alleges that the matters involved in the present 
complaint were fully considered by the commission and disposed of 
by them in such stipulation and same should be held a bar to the pres- 
ent proceeding. Further admissions and denials in reference to the 
-specific charges are made but need not be here detailed. 

The stipulation further provided that if Dx. Rock should ever resume 
-or indulge in any practice violative of the provision of the agreement 
that the stipulation might be used in evidence against him. The stip- 
ulation was offered and received in evidence at the hearing on the 
present complaint over objection of respondent. Other evidence was 
‘received in support of the present complaint. Respondent’s proof 
consisted wholly of showing what transpired at the hearing in 19381 
leading to the stipulation; he elected to rest his defense solely on the 
‘previous proceeding as a bar and introduced no evidence to controvert 
the other proof in support of the present complaint. 

The commission made extensive findings of fact and entered the 
-cease and desist order now complained of. 

We think a fair interpretation of the present complaint justifies the 
conclusion [682] that it, in effect, charged the violation of the stipu- 
‘lation by charging that respondent was presently engaged in acts which, 
if true, would amount to a violation of the stipulation. Respondent 
erroneously assumes that the hearing before the commission was wholly 
‘based upon charges previously considered in 1982 at the time of the 
stipulation. An examination of the record discloses that while this 
was to a great extent true, yet there was some evidence, unchallenged 
in the record, of a continued use by respondent of methods condemned 
‘by fair dealing and wholesome practice—methods that tended to mis- 
lead and deceive the public. 

Whether the stipulation and order of the commission in 1932 could, ° 
under any circumstances, be set up in bar as contended by respondent, 
need not be considered as such stipulation could not, in any event, be a 

‘bar to subsequent improper conduct as found by the commission. Such 
findings are supported by substantial evidence and are not here 
_ sassailable. 
The order of the commission is Affirmed. 
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FEDERAL TRADE COMMISSION v. BUNTE BROTHERS, INC.* 
No. 85 


(Supreme Court. Argued Jan. 6, 1941. Decided Feb. 17, 1941) 


STATUTES AND STATUTORY CONSTRUCTION—CONGRESSIONAL LEGISLATION—F EDERAL. 
TRADE Commission Act—AIM AND NATURE. 


The construction of a statute as the Federal Trade Commission Act 
presents a unique problem in which words derive vitality from the aim and 
nature of the specific legislation. (Federal Trade Commission Act, secs. 4,. 
5 (a), as amended, 15 U. 8. C. A., sees. 44, 45 (a).) 


STATUTES AND STATUTORY CONSTRUCTION—CONGRESSIONAL LEGISLATION—SCOPE— 
Looan AND NATIONAL INTERESTS—ADJUSTMENT IN FEDERAL SCHEME, IN ASCER- 
TAINMENT OF. 


In ascertaining scope of congressional legislation, a due regard for proper 
adjustment of local and national interests in the federal scheme must always: 
be in the background. 


STATUTES AND STATUTORY CONSTRUCTION—CONGRESSIONAL LEGISLATION—FEDERAL. 
TrapE CoMMISSION ActT—‘UNFAIR METHODS OF COMPETITION IN COMMERCE’’— 
EXTENT OF PROHIBITION. 


Under Federal Trade Commission Act, court ought not to find in section, 
authorizing Commission to prevent persons from using unfair methods of 
competition in commerce, radiations beyond obvious meaning of language, 
unless otherwise purpose of act would be defeated, since in ascertaining scope 
of congressional legislation, a due regard for proper adjustment of local and 
national interests in the federal scheme must always be in the background. 


STATUTES AND STATUTORY CONSTRUCTION—CONGRESSIONAL LEGISLATION—IFEDERAL 
TRADE CoMMISSION AcT—“UNFAIR METHODS OF COMPETITION IN COMMERCE”— 
EXTENT OF PROHIBITION—INTRASTATE TRANSACTIONS—WHETHER CONTROL Hs- 
SENTIAL TO Act’s EFFECTIVE HNFORCEMENT. 

That Federal Trade Commission for a quarter century did not claim that 
it could proscribe unfair methods used in intrastate sales when such resulted 
in handicap to interstate competitors is a powerful indication that effective: 
enforcement of Trade Commission Act is not dependent upon control over 
intrastate transactions. 


STATUTES AND STATUTORY CONSTRUCTION—CONGRESSIONAL LEGISLATION—ScopE— 
PoweEr’s NON-ASSERTION—AS WEIGHING IN DETERMINATION OF. 


Authority actually granted by Congress cannot evaporate through lack of 
administrative exercise, but just as established practice may shed light 
on extent of power conveyed by general statutory language, so the want 
of assertion of power by those who presumably would be alert to exercise it,. 
is equally significant in determining whether such power was actually 
conferred. ' 


‘ 


1Reported in 312 U. S, 349, 61S. Ct. 580. Decision of court below is reported in 110 F. 
(2d) 412, 30 F. T. C. 1650. For case before Commission, see 27 F. T. C. 911. 
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STATUTES AND STATUTORY CONSTRUCTION-—CONGRESSIONAL LEGISLATION—FEDERAL 
TRADE CoMMIssIon AcT—“UNFatirR Meraops or COMPETITION IN CoMMERCE”— 
EXTENT OF PROHIBITION—INTRASTATE TRANSACTIONS—WHETHER EMBRACED BY— 
Prion ADMINISTRATIVE COS EVI AND WITHHOLDING OF EXPRESS GRANT BY 
ConGREss AS NEGATIVING. 


The practical construction of Federal Trade Commission Act by those 
entrusted with its administration that Commission may not proscribe unfair 
methods used in intrastate sales when such result in handicap to interstate 
competitors is reinforced by Commission’s unsuccessful attempt to secure 
from Congress an express grant of authority over transactions “affecting” 
commerce in addition to Commission’s control of practices in commerce. 


STATUTES AND STATUTORY CONSTRUCTION—CONGRESSIONAL LEGISLATION—F EDERAL 
TRADE COMMISSION AcT—“‘UNFAIR METHODS OF COMPETITION IN COMMERCE”— 
EXTENT OF PROHIBITION—INTRASTATE TRANSACTIONS—WHETHER EMBRACED BY— 
INTERSTATE COMMERCE ACT—AS E\VIDENTIAL ON. 


The Interstate Commerce Act and the Federal Trade Commission Act 
are widely different in their historic settings, in the enterprises which they 
affect, in the range of control they exercise, and in the relation of these 
controls to the functioning of the federal system. (Interstate’ Commerce 
Act, see. 18 (4), 49 U. S. C. A. see. 13 (4).) 


STATUTES AND STATUTORY CONSTRUCTION—CONGRESSIONAL LEGISLATION—F'EDERAL 
TRADE COMMISSION AcT—‘‘UNFAIR METyops oF COMPETITION IN COMMERCE”’— 
EXTENT OF PROHIBITION—INTRASTATE TRANSACTIONS—WHETHER HMBRACED BY— 
INTERSTATE COMMERCE ACT—-AS EVIDENTIAL ON—RATE DISCRIMINATION AND 
“UNFAIR COMPETITION” —CONCEPTS’ EXTENT AND REACH AS VARYING WIDELY. 


Unlike the relatively precise situation presented by rate discrimination, 
“unfair competition” was designed by Congress as a flexible concept with 
evolving content, and touches the greatest variety of unrelated activities. 


STATUTES AND STATUTORY CONSTRUCTION—CONGRESSIONAL LEGISLATION—F'EDERAL 
TRADE Commission AcT—‘UNFAIR METHODS OF COMPETITION IN COMMERCE”— 
EXTENT OF PROHIBITION—INTRASTATH COMMERCE—WHETHER HWMBRACED BY— 
Lorrery MERCHANDISING ORDER—VALIDITY AS INVOLVING UNFAIR INTRASTATE 
COMPETITION WITH OUT-OF-STATE SELLERS. 


An order of the Federal Trade Commission commanding an Jllinois candy 
manufacturer engaged in distributing its products in Illinois in “break and 
take” packages, which makes the amount purchaser receives dependent 
upon chance, to cease and desist from such practices, on ground that manu- 
facturer was thereby enabled to compete unfairly with manufacturers out- 
side of Illinois who could not indulge in such device because Commission 
had barred “break and [581] take” packages as “unfair methods of com- 
petition”, was invalid because applying to practices not used in “interstate 
commerce”, since the words “unfair methods of competition in commerce” 
which Trade Commission Act authorizes Commission to prevent cannot be 
read as though they meant “unfair methods of competition in any way 
affecting interstate commerce.” 


(The syllabus, with substituted captions, is taken from 61 S. Ct. 580) 
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On petition by Bunte Brothers, Inc., for review of order of Com- 
mission directing petitioner to cease and desist from certain unfair 
trade practices, and certiorari by Commission to review judgment of 
Circuit Court of Appeals for Seventh Circuit, 110 F. (2d) 412, 30 
F. T. C. 1650, vacating and setting aside the order, affirmed. 

Mr. Robert H. Jackson, Attorney General, and Mr. Hugh B. Coz, 
of Washington, D. C., for petitioner. 

Mr. Theodore E. Rein, of Chicago, Ill., for respondent. 

Mr. Justice Doveras, Mr. Justice Brack, and Mr. Justice Rezp 
dissenting. 


Mr. Justice Frankrurter delivered the opinion of the Court. 

The Federal Trade Commission found that Bunte Brothers, candy 
manufacturers in Illinois, sold products there in what the trade 
calls “break and take” packages, [350] which makes the amount the 
purchaser receives dependent upon chance; and that thereby it was 
enabled in the Illinois market to compete unfairly with manufac- 
turers outside of Illinois who could not indulge in this device be- 
cause the Trade Commission has barred “break and take” packages 
as an “unfair method of competition.” Federal Trade Commission 
Act, § 5 (a), 38 Stat. 719, as amended, 15 U.S. C. § 45; Fed. Trade 
Comm. v. Keppel & Bro., 291 U. S. 304. Deeming the “break and 
take” sales unfair methods of competition under § 5, even though 
the sales took place wholly within Illinois, the Commission forbade 
Bunte Brothers further use of the device. The circuit court of 
appeals set aside the order, 110 F. (2d) 412, and we brought the 
case here because the issue at stake presents an important aspect 
of the interplay of state and federal authority. 311 U. S. 624. 

The scope of § 5 is in controversy.1_ That section, the court below 
held, authorizes the Commission to proceed only against business — 
practices employed in interstate commerce. The Commission urges 
that its powers are not so restricted, that it may also proscribe un- 
fair methods used in intrastate sales when these result in a handi- 
cap to interstate competitors. 

While one may not end with the words of a disputed statute, one 
certainly begins there. “Unfair methods of competition in com- 
merce” are the concern of § 5, and the Commission is “directed to 
prevent persons * * * from using unfair methods of competition 


7“See. 5. (a) Unfair methods of competition in commerce, and unfair or deceptive acts 
or practices in commerce, are hereby declared unlawful. 

“The Commission is hereby empowered and directed to prevent persons, partnerships, or 
corporations * * * from using unfair methods of competition in commerce and unfair 
or deceptive acts or practices in commerce.” 
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in com[351]Jmerce * * *.” The “commerce” in which these meth- 
ods are barred is interstate commerce.? Neither ordinary English 
speech nor the considered language of legislation would aptly describe 
the sale by Bunte [582] Brothers of its “break and take” assortments 
in Illinois as “using unfair methods of competition in [interstate] 
commerce. When in order to protect interstate commerce Congress 
has regulated activities which in isolation are merely local, it has 
normally conveyed its purpose explicitly. See, for example, National 
Labor Relations Act, §§2 (7), 9 (c), 10 (a), 49 Stat. 450, 458, 29 
U.S. C. § 152 (7), 159 (c), 160 (a); Bituminous Coal Act, § 4-A, 
50 Stat. 83, 15 U. S. C. § 834; Federal Employers’ Liability Act, 
§ 1, 35 Stat. 65, as amended, 53 Stat. 1404, 45 U. S.C. § 51. To be 
sure, the construction of every such statute presents a unique prob- 
lem in which words derive vitality from the aim and nature of the 
specific legislation. But bearing in mind that in ascertaining the 
scope of congressional legislation a due regard for a proper adjust- 
ment of the local and national interests in our federal scheme must 
always be in the background, we ought not to find in § 5 radiations 
beyond the obvious meaning of language unless otherwise the purpose 
of the Act would be defeated. Minnesota Rate Casés, 230 U. S. 352, 
398-412. 

That for a quarter century the Commission has made no such 
claim is a powerful indication that effective enforcement of the Trade 
Commission Act is not dependent [352] on control over intrastate trans- 
actions.* Authority actually granted by Congress of course cannot 
evaporate through lack of administrative exercise. But just as estab- 
lished practice may shed light on the extent of power conveyed by 
general statutory language, so the want of assertion of power by 
those who presumably would be alert to exercise it, is equally signifi- 
cant in determining whether such power was actually conferred. See 


2“Sec, 4. The words defined in this section shall have the following meaning when found 
in this Act, to wit: 

“ ‘Commerce’ means commerce among the several States or with foreign nations, or in any 
Territory of the United States or in the District of Columbia, or between any such Territory 
and another, or between any such Territory and any state or foreign nation, or between the 
District of Columbia and any State or Territory or foreign nation.” . 

8’ The Commission makes no claim of a contrary administrative practice. The cases which 
it cites in no way mitigate what is stated in the text of the opinion. (1) Counsel for the 
Commission apparently argued for recognition of the power claimed here in Canfield Oil Co. v. 
Fed. Trade Comm., 274 Fed. 571, but the Commission had made no findings of discrimination 
against commerce and had only found that the Oil Company was engaged in commerce. (2) 
The jurisdiction sustained in Chamber of Commerce of Minneapolis v. Fed. Trade Comm., 13 
F. (2d) 673, was very different from that claimed here. It rested on the fact that the Cham- 
ber conducted a market for grain in the current of interstate commerce. See Chicago Board 
of Trade v. Olsen, 262 U. S. 1, and cases cited. (8) The order of the Commission reviewed 
in ‘California Rice Industry v. Fed. Trade Comm., 102 F, (2d) 716, resulted from proceedings 
instituted more than a year after this proceeding against Bunte Brothers had begun. 
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Norwegian Nitrogen Co, v. United. States, 288 U. 8. 294, 315. This 
practical construction of the Act by those entrusted with its admin- 
istration is reinforced by the Commission’s unsuccessful attempt in 
1935 to secure from Congress an express grant of authority over 
transactions “affecting” commerce in addition to its control of prac- 
tices in commerce. S. Rep. No. 46, 74th Cong., Ist Sess. These 
circumstances are all the more significant in that during the whole 
of the Commission’s life the so-called Shreveport doctrine operated in 
the regulatory field committed to the Interstate Commerce Commis- 
sion. And it is that doctrine which gives the contention of the Trade 
Commission its strongest support. 

[353] Translation of an implication drawn from the special aspects 
of one statute to a totally different statute is treacherous business. 
The Interstate Commerce Act and the Federal Trade Commission 
Act are widely disparate in their historic settings, in the enterprises 
which they affect, in the range of control they exercise, and in the 
relation of these controls to the func[583]tioning of the federal 
system. We need not at this late day rehearse the considerations 
that led to the Shreveport decision. Houston & Texas Ry. v. United 
States, 234 U.S. 342. The nub of it, in the language of Chief Justice 
Taft, lay in the relation between intrastate and interstate railroad 
traffic: “Effective control of the one must embrace some control over 
the other in view of the blending of both in actual operation. The 
same rails and the same cars carry both. The same men conduct 
them.” Wisconsin R. R. Comm. v. C. B. & Q. BK. R., 257 U. S. 568, 
588. And so when the Interstate Commerce Commission found that 
the intrastate rates of a carrier subject to the Act in effect operated 
as a discrimination against its interstate traffic, this Court sustained 
the power of the Commission to bring the two rates into harmonious 
relation and thereby to terminate the unlawful discrimination. Con- 
gress in 1920 revised the Interstate Commerce Act and explicitly 
confirmed this power of the Commerce Commission. 41 Stat. 484, 
49 U.S. C. § 18 (4). 

There is the widest difference in practical operation. between the 
control over local traffic intimately connected with interstate traffic 
and the fegulatory authority here asserted. Unlike the relatively 
precise situation presented by rate discrimination, “unfair competi- 
tion” was designed by. Congress as a flexible concept with evolving 
content. Med. Trade Comm. v. Keppel & Bro., supra, at 311-812. 
It touches the greatest variety of unrelated activities. The Trade 
Commission in its Report [854] for 1939 lists as “unfair competition” 
thirty-one diverse types of business practices which run the gamut from 
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bribing employees of prospective customers to selling below cost for 
hindering competition.t The construction of § 5 urged by the Com- 
mission would thus give a federal agency pervasive control over 
myriads of local businesses in matters heretofore traditionally left 
to local custom or local law. Such control bears no resemblance to the 
[355] strictly confined authority growing out of railroad rate discrimi- 
nation. An inroad upon local conditions and local standards of such 
far-reaching import as is involved here, ought to await a clearer 
mandate from Congress. The problem now before us is very differ- 
ent from that which was recently presented by United States v. F. W. 
Darby Lumber Co., 312 U. S. 100, decided February 3, 1941. We had 
[584] there to consider the full scope of the constitutional power of 
Congress under the Commerce Clause in relation to the subject mat- 
ter of the Fair Labor Standards Act. This case presents the narrow 
question of what Congress did, not what it could do. And we merely 
hold that to read “unfair methods of competition in [interstate] com- 
merce” as though it meant “unfair methods of competition in any 
way affecting interstate commerce”, requires, in view of all the rele- 
vant considerations, much clearer manifestation of intention than 
Congress has furnished. 
Affirmed. 


Mr. Justice Douexas, dissenting. 


In my opinion the judgment should be reversed. 
The Commission found that respondent’s “use of chance assort- 
ments in the sale and distribution of its candies in Illinois has a 


4Report, pp. 8 3,88. And see these additional examples (pp. 83, 85, 89). 

“6. Making false and disparaging statements respecting competitors’ products and busi- 
ness, in some cases under the guise of ostensibly disinterested and specially informed sources 
or through purported scientific, but in fact misleading, demonstrations or tests ; and making 
false and misleading representations with respect to competitors’ products, such as that 
seller’s product is competitor’s, and through use of such practices as deceptive simulation of 
competitor’s counter-display catalogs or trade names; and that competitor’s business has 
been discontinued, and that seller is successor thereto or purchaser and owner thereof.” 

“10. Selling rebuilt, second-hand, renovated, or old products or articles made from used 
or second-hand materials as and for new.” 

“19. Using containers ostensibly of the capacity customarily associated in the mind of the 
general purchasing publie with standard weights or quantities of the product therein con- 
tained, or using such standard containers only partially filled to capacity, so as to make it 
appear to the purchaser that he is receiving the standard weight or quantity.” 

“30. Failing and refusing to deal justly and fairly with customers in consummating trans- 
actions undertaken, through such practices as refusing to correct mistakes in filling orders, 
or to make promised adjustments or refunds, and retaining, without refund, goods returned 
for exchange or adjustment, and enforcing, notwithstanding agents’ alterations, printed 
terms of purchase contracts, and exacting payments in excess of customers’ commitments.” 

“31. Shipping products at market prices to its customers or prospective customers or to 
the customers or prospective customers of competitors without an order and then inducing 
or attempting by various means to induce the consignees to accept and purchase such con- 
signments.”’ 
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direct and powerful burdensome effect upon interstate commerce in 
candies from other states to the State of Illinois, and gives respond- 
ent an undue and unreasonable preference over competitors located 
in other states.” The validity of that finding and of the Commis- 
sion’s conclusion that respondent’s practices constitute unfair meth- 
ods of competition are not in issue. The only question presented by 
this petition for certiorari is whether respondents’ practices consti- 
tute unfair methods of competition “in commerce” within the mean- 
ing of § 5 (a) of the Federal Trade Commission Act. 

[356] I think they do. 

Unfair competition involves not only an offender but also a victim. 
Here some of the victims of the unfair methods of competition are 
engaged in interstate commerce. The fact that the acts of the of- 
fender are intrastate is immaterial. The purpose of the Act is to 
protect interstate commerce against specified types of injury. So far 
as the jurisdiction of the Commission is concerned, it is the exist- 
ence of that injury to interstate commerce not the interstate or 
intrastate character of the conduct causing the injury which is im- 
portant. An unfair method of competition is “in” interstate com- 
merce not only when it has an interstate origin but also when it has 
a direct interstate impact. Respondent is “using” unfair methods of 
competition “in” interstate commerce when the direct effect of its 
conduct is to burden, stifle, or impair that commerce. 

Under the Sherman Act (26 Stat. 209) a contract or conspiracy may 
be “in restraint of trade or commerce among the several States” even 
though the acts or conduct are intrastate. Swift & Co. v. United 
States, 196 U.S. 375, 397; United States v. Patten, 226 U. S. 525, 541- 
543; Standard Oil Co. v. United States, 283 U. S. 163, 168-169. Sec. 5 
of the Federal Trade Commission Act is “supplementary” to the Sher- 
man Act. Federal Trade Commission v. Raladam Co., 283 U.S. 648, 
647. Like the Sherman Act it seeks “to protect the public from abuses 
arising in the course of competitive interstate and foreign trade. 
* * * The paramount aim of the act is the protection of the public 
from the evils hkely to result from the destruction of competition or 
the restriction of it in a substantial degree.” Federal Trade Commis- 
sion V. Raladam Co., supra, pp. 647-648. And as this Court said in 
Federal Trade Commission v. Beech-Nut Packing Co., 257 U.S. 441, 
453, the declaration of public policy contained in the Sherman Act is 
“to be considered in determining what are unfair methods of compe- 
tition, which [3857] the Federal Trade Commission is empowered to 
condemn and suppress.” For the Federal Trade Commission Act 
“undoubtedly was aimed at all the familiar methods of law violation 
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which prosecutions under the Sherman Act had disclosed.” Federal 
Trade Commission v. Keppel & Bro., 291 U. S. 304, 810. 

That history, of course, does not bis us license to disregard plain 
and unambiguous limitations on the power of the Commission. But 
it does admonish us to construe one of a series of legislative acts 
1585] dealing with a common or related problem in light of the inte- 
grated statutory scheme. See United States v. Hutcheson, 312 U.S. 
219, decided February 3, 1941. - It warns us not to whittle away admin- 
istrative power by resolving an ambiguity against the existence of that 
power where the full arsenal of that power is necessary to cope with 
the evil at hand. The evil here is direct, injurious discrimination 
against interstate commerce. The Commission has issued orders 
against some 120 of respondent’s competitors prohibiting them from 
selling chance assortments of candy in interstate commerce. Under 
this decision respondent may continue to use this same unfair method 
of competition to increase its business at the expense of those who sell 
in interstate commerce and who are not free to employ the same 
methods in self-defense. I think the Act, an exercise by Congress 
of its commerce power, should be interpreted to protect interstate 
commerce not to permit discrimination against it. 

Such an approach was used in the Shreveport case (234 U. S. 342) 
to give the Interstate Commerce Commission control over intrastate 
rates which injuriously affected, through an unreasonable discrimina- 
tion, traffic that was interstate. That result was reached though the 
Act expressly denied the Commission any jurisdiction where the “trans- 
portation” was “wholly within one State”. This Court said (234 U.S. 
at p. 358) that those [358] words had “appropriate reference to exclu- 
sively intrastate traffic, separately considered; to the regulation of 
domestic commerce, as such. The powers conferred by the act are not 
thereby limited where interstate commerce itself is involved.” The 
interrelation between the intrastate and interstate activities in the 
instant case is hardly less intimate than in the Shreveport case. The 
fact that the nexus here is economic and not physical is inconsequential. 
In this case as in the other the problem is the existence of adminis- 
trative authority to provide effective protection of interstate com- 
merce against discrimination. In the Shreveport case statutory 
doubts were resolved so as to strengthen the administrative process 
even against the claim that thereby the state authorities would be 
“shorn of those powers which alone can justify their existence.” 
Similar arguments should not deter us from being tolerant of an 
asserted power, admittedly constitutional, to deal effectively with 
the realities of economic interdependence. 
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The fact that a clarifying amendment to the Act was sought which 
would have removed the doubts as to the meaning of “in commerce” is . 
not material except to the extent that it shows that doubts existed. 
It does not aid in resolving those doubts. To be sure, recent statutes 
dealing with other fields have removed such doubts by explicit provi- 
sions. But they are of little aid in interpreting an earlier act in its 
own legislative setting. See United States v. Stewart, 311 U. S. 60, 
69. And as to the charge that for a quarter of a century the Com- 
mission made no claim to such a power, two answers may be made. 
In the first place, as early as 1921, the Commission urged that the 
doctrine of the Shreveport case permitted an interpretation of the 
Act which would give it control over certain intrastate activities. 
Canfield Oil Co. v. Federal Trade Commission, 274 Fed. 571; Hankin, 
Jurisdiction of the Federal Trade Commission, 12 Calif. [359] L. Rev. 
179, 197, et seg. Although the question does not appear to have been 
definitely settled, in 1926 the Commission received some support for its 
view. See Chamber of Commerce v. Federal Trade Convmassion, 18 
F. (2d) 678, 684. Cf. American Can Co. v. Ladoga Canning Co., 44 
F. (2d) 763, 770-771. But in 1939 that power was denied. California 
Rice Industry v. Federal Trade Commission, 102 F. (2d) 716, 723. 
Non-use of the asserted power clearly cannot be inferred from that 
record. In the second place, it would not be relevant if this power 
did lay dormant for years. Mere non-use does not subtract from 
power which has been granted. The host of practical reasons which 
may defer exhaustion of administrative powers lies in the realm of 
policy. From that delay we can hardly infer that the need did not or 
does not exist. 


Mr. Justice Brack and Mr. Justice Rrep join in this dissent. 


FASHION ORIGINATORS’ GUILD OF AMERICA, INC., ET 
AL. v. FEDERAL TRADE COMMISSION ! 


No. 537 
(Supreme Court. Argued Feb. 10, 1941. Decided, Mar. 3, 1941) 


Unrarm METHODS OF COMPETITION—SHERMAN ANTITRUST AND CLAyton ACTS’ PRo- 
HIBITIONS—CoNCERT oF ACTION—DEALING BY MANUFACTURERS AND AFFILIATES, 
CONDITIONED ON EXCLUSION DESIGN COPIES AND CoPYISTS. 


Where textile manufacturers, garment manufacturers and their affiliates 
adopted a scheme under which textiles were to be sold to garment manu- 
facturers only upon the condition that buyers would not use or deal in tex- 


1 Reported in 312 U. S, 457, 61 S. Ct. 708. For cases before Commission, see 28 F. T. C. 
430, 31 F. T. C. 1837. 
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tiles which had been copied from designs of textile manufacturing members 
of the combination and garment manufacturers would sell to retailers only 
on condition that the retailers would not use or deal in copied garment 
designs, conclusion of Federal Trade Commission that the practice consti- 
tuted an “unfair method of competition” within prohibition of the Sherman 
Anti-Trust Act and the Clayton Act was authorized. (Sherman Anti-Trust 
Act, 15 U. 8. C. A. sec. 1 et seq.; Clayton Act, 15 U. S. ©. A. sec. 12 et seq.; 
Federal Trade Commission Act, 15 U.S. CG. A. sec. 41 et seq.) 


RESTRAINT OF TRADE—SHERMAN ANTITRUST ACT—CONCERT OF ACTION—DEALING BY 
MANUFACTURERS AND AFFILIATES, CONDITIONED ON EXCLUSION DESIGN COPIES 
AND Copyists—'AS VIOLATION. 


Where textile manufacturers, garment manufacturers and their affiliates 
adopted a scheme under which textiles were to be sold to garment manu- 
facturers only upon the condition that the buyers would not use or deal 
in textiles which had been copied from designs of textile manufacturing 
members of the combination and garment manufacturers would sell to 
retailers only upon condition that the retailers would not use or deal in 
‘copied garment designs, the scheme violated the Sherman Anti-Trust Act. 


RESTRAINT OF TRADE—SHERMAN ANTITRUST AcT—CONCERT oF ACTION—-WHERE 
MANUFACTURERS AND AFFILIATES’ COMBINATION, IN REALITY, ExTRA-GOVERN- 
MENTAL AGENCY, PRESCRIBING RULES FOR REGULATION AND RESTRAINT OF INTER- 
STATE COMMERCE, ETC. 


Where textile manufacturers, garment manufacturers and their affiliates 
combined and adopted a scheme for sale of textiles, and the combination 
was in reality an extra-governmental agency which prescribed rules for the 
regulation and restraint of interstate commerce and provided extra-judicial 
tribunals for the determination and punishment of violators, the Sherman 
Anti-Trust Act was violated. 


RESTRAINT OF TRADE—SHERMAN ANTITRUST ACT—CONCERT OF ACTION—DEALING BY 
MANUFACTURERS AND AFFILIATES, CONDITIONED ON HXXCLUSION DESIGN COPIES AND 
Copyists—Ir CoMPLETE Monopoty Nor Yet ACHIEVED. 


Where textile manufacturers, garment manufacturers and their affiliates 
adopted a scheme under which textiles were to be sold to garment manu- 
facturers only upon the condition that the buyers would not use or deal 
in textiles which had been copied from designs of textile manufacturing 
members of the combination and garment manufacturers would sell to 
retailers only upon condition that the retailers would not use or deal in 
copied garment designs, fact that the combination had not yet achieved a 
complete monopoly was not determinative in considering the policy of the 
Sherman Anti-Trust Act. 


RESTRAINT or TRADE—SHERMAN ANTITRUST AND CLAyTON AcTsS—CONCERT OF 
ACTION—MANUFACTURERS’ AND AFFILIATES’ RESTRICTIVE SCHEME FOR SALE OF 
Propuct—IFr Price FIxIncG or REGULATION, PRODUCTION ALLOCATION oR LIMI- 
TATION, OR RESULTING DETERIORATION IN QUALITY, Not Founp. 


Where textile manufacturers, garment manufacturers and their affiliates 
adopted a scheme for sale of textiles, fact that Federal Trade Commission 
did not find that combination fixed or regulated prices, parceled out of 
limited production, or brought about a deterioration in quality, did not 
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establish that the combination was not contrary to the policy of the Sherman 
Anti-Trust Act and the Clayton Act. 


FeverAt TRADE Commission Act—Scorm AND PURPOSE—COMBINATIONS POTENTIALLY 
Comprntivaty HarmMruL—Price, PRopucTION, QUALITY, AND OTHER TRADE 
RESTRAINTS AND PRACTICES, 


[704] The object of the Federal Trade Commission Act was to reach not 
merely in their fruition but also in their incipiency combinations which 
could lead to regulation of prices, parceling out of limitation of production, 
deterioration in quality and other trade restraints and practices deemed 
undesirable. : 


RESTRAINT OF TRADE—SHERMAN ANTITRUST AND CLAYTON ACTS—CONCERT OF 
AcTION—EISSENTIALS TO VIOLATION OF LAws’ Poticy—WHETHER PRICE FIXING 
INTENT INCLUDED IN. 


A conspiracy to fix prices is illegal, but an intent to increase prices is not an 
ever-present essential of conduct amounting to a violation of the policy of the 
Sherman Anti-Trust Act and the Clayton Act. 


RESTRAINT or TRADE—SHERMAN ANTITRUST AND CLAYTON ACTS—CONCERT OF 
ACTION—EISSENTIALS TO VIOLATION of LAws’ PoLicy—IFr Prices TEMPORARILY OR 
EVEN PERMANENTLY REDUCED. 


A monopoly contrary to policies of the Sherman Anti-Trust Act and the 
Clayton Act can exist even though combination may temporarily or even per- 
manently reduce price of articles manufactured or sold. 


RESTRAINT OF TRADE—SHERMAN ANTITRUST AND CLAYTON ACTS—CONCERT OF 
ACTION—MANUFACTURERS’ AND AFFILIATES’ RESTRICTIVE SCHEME FOR SALE OF 
Propuct INvoLvING HxcLUSION DESIGN COPIES OR COPYISTS—-WHERE WITHIN 
Laws’ Poricy or PROHIBITION BY VIRTUE OF COMBINATION’S PURPOSE, POTENTIAL 
Power, TENDENCY TO MONOPOLY, AND COMPETITIVE COERCION PRACTICED BY AND 
AVAILABLE TO COMBINATION—HIVIDENCE PROFERRED TO JUSTIFY AS PROTECTION 
AGAINST EVILs oF DESIGN PIRACY—WHETHER REJECTION HRROR. 


Where textile manufacturers, garment manufacturers and their affiliates 
adopted a Scheme for sale of textiles and purpose of the combination, its 
potential power, its tendency to monopoly, the coercion it could and did 
practice upon rival method of competition, brought it within policy of prohi- 
bition declared by the Sherman Anti-Trust Act and Clayton Act, and therefore 
refusal of Federal Trade Commission to hear evidence that the practices of 
the combination were reasonable, and necessary to protect the manufacturer, 
laborer, retailer and consumer against the devastating evils growing from the 
pirating of original designs and had in fact benefited all four was not 
error, since the method pursued by the combination to accomplish its 
unlawful objects was immaterial. 


RESTRAINT OF TRADE—SHERMAN ANTITRUST AND CLAYTON AcTS—CONCERT OF 
ACTION—DEALING BY MANUFACTURERS AND THEIR AFFILIATES, CONDITIONED ON 
WixcLUSION DESIGN CoPpIEs oR CoPpyISTS—DEFENSES' OR JUSTIFICATION—CoPYING 
OF DRESS DESIGNS AS TORTIOUS—AS QUESTION OF STATE LAW AND Not AVAILABLE. 


Where textile manufacturers, garment manufacturers and their affiliates 
adopted a scheme under which textiles were to be sold to garment manufac- 
turers only upon the condition that buyers would not use or deal in textiles 
which had been copied from designs of textile manufacturing members of 
the combination and garment manufacturers would sell to retailers only 
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upon condition that retailers would not use or deal in copied garment designs, 
unlawful combination could not be justified upon ground that systematic 
copying of dress designs was itself tortious or should be declared so by the 
Supreme Court, since whether given conduct is tortious is a “question of 
state law.” 


RESTRAINT OF TRADE—SHERMAN ANTITRUST AND CLAYTON AcTS—CONCERT OF 
ACTION—DEALING By MANUFACTURERS AND AFFILIATES, CONDITIONED ON WxcLu- 
SION DESIGN COPIES OR CoPYISTS—-WHERE VIOLATION AS REGULATION AND 
RESTRAINT OF INTERSTATE COMMERCE—DEFENSE OR JUSTIFICATION—DESIGN 
Piracy Evits As OpgECT—VALIDITY. 


Even if systematic copying of dress designs constituted a tort, that situ- 
ation would not justify dress manufacturers in combining together to regu- 
late and restrain interstate commerce in violation of federal law for purpose 
of combatting the evils growing from the pirating of original designs. 


(Syllabus, with substituted captions, is taken from 61 S. Ct. 703) 


In proceeding by Fashion Originators’ Guild of America, Inc., and 
others against Commission to review judgment of Circuit Court of 
Appeals for Second Circuit, 114 F. (2d) 80, 31 F. T. C. 1887, affirm- 
ing, with certain modifications, order of Commission, judgment 

affirmed. 

Mr. Charles B. Rugg, of Boston, Mass., and Mr. Milton C. Weisman, 
of New York City, for petitioners. 

Mr. Francis Biddle, Solicitor General, for the respondent. 


[705] Mr. Justice Buack delivered the opinion of the Court. 

The Circuit Court of Appeals, with modifications not here chal- 
lenged, affirmed a Federal Trade Commission decree ordering peti- 
tioners to cease and desist from certain practices found to have been 
done in combination and to constitute “unfair methods of competition” 
tending to monopoly.t- Determination of the correctness of the decision 
below requires consideration of the Sherman, Clayton, and Federal 
Trade Commission Acts.? 

[461] Some of the members of the combination design, manufac- 
ture, sell and distribute women’s garments—chiefly dresses. Others 
are manufacturers, converters or dyers of textiles from which these 
garments are made. Fashion Originators’ Guild of America 
(F. O. G. A.), an organization controlled by these groups, is the in- 
strument through which petitioners work to accomplish the purposes 
condemned by the Commission. The garment manufacturers claim to 


1114 F. (2d) 80. Because of inconsistency between the holding below and that of the 
First Circuit Court of Appeals in Wm. Filene’s Sons Co. v. Fashion Originators’ Guild of 
America, 90 F. (2d) 556, we granted certiorari. 311 U.S. 641. 

226 Stat. 209, 15 U. S. C. § 1 et seg.; 38 Stat. 730, 15 U. S. C. § 12 et seq.; 38 Stat. 717, 
15 U.S. C. § 41 et seq. 
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be creators of original and distinctive designs of fashionable clothes 
for women, and the textile manufacturers claim to be creators of simi- 
lar original fabric designs. After these designs enter the channels of 
trade, other manufacturers systematically make and sell copies of 
them, the copies usually selling at prices lower than the garments 
copied. Petitioners call this practice of copying unethical and im- 
moral, and give it the name of “style piracy.” And although they 
admit that their “original creations” are neither copyrighted nor pat- 
ented, and indeed assert that existing legislation affords them no pro- 
tection against copyists, they nevertheless urge that sale of copied 
designs constitutes an unfair trade practice and a tortious invasion of 
their rights. Because of these alleged wrongs, petitioners, while con- 
tinuing to compete with one another in many respects, combined among 
themselves to combat and, if possible, destroy all competition from the 
sale of garments which are copies of their “original creations.” They 
admit that to destroy such competition they have in combination pur- 
posely boycotted and declined to sell their products to retailers who 
follow a policy of selling garments copied by other manufacturers 
from designs put out by Guild members. As a result of their efforts, 
approximately 12,000 retailers throughout the country have signed 
agreements to “cooperate” with the Guild’s boycott program, but more 
than half of these signed the [462] agreements only because con- 
strained by threats that Guild members would not sell to retailers who 
failed to yield to their demands—threats that have been carried out by 
the Guild practice of placing on red cards the names of noncoopera- 
tors (to whom no sales are to be made), placing on white cards the 
names of cooperators (to whom sales are to be made), and then dis- 
tributing both sets of cards to the manufacturers. 

The one hundred and seventy-six manufacturers of women’s gar- 
ments who are members of the Guild occupy a commanding position 
in their line of business. In 1936, they sold in the United States 
more than 38% of all women’s garments wholesaling at $6.75 and 
up, and more than 60% of those at $10.75 and above. The power 
of the combination is great; competition and the demand of the con- 
suming public make it necessary for most retail dealers to stock some 
of the products of these manufacturers. And the power of the com- 
bination is made even greater by reason of the affiliation of the Na- 
tional Federation of Textiles, Inc—an organization composed of 
about one-hundred textile manufacturers, converters, dyers and 
printers of silk and rayon used in making women’s garments. These 
textile members have agreed to sell their products only to those gar- 
ment manufacturers who have in turn agreed to sell only to coop- 
erating retailers. 
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The Guild maintains a Design Registration Bureau for garments, and 
the Tex[706]tile Federation maintains a similar Bureau for textiles. 
The Guild employs “shoppers” to visit the stores of both cooperating 
and non-cooperating retailers, “for the purpose of examining their 
stocks, to determine and report as to whether they contain * * * 
copies of registered designs * * *.” An elaborate system of trial 
and appellate tribunals exists, for the determination of whether a 
given garment is in fact a copy of [463] a Guild member’s design. In 
order to assure the success of its plan of registration and restraint, 
and to ascertain whether Guild regulations are being violated, the 
Guild audits its members books. And if violations of Guild require- 
ments are discovered, as, for example, sales to red-carded retailers, 
the violators are subject to heavy fines.’ 

In addition to the elements of the agreement set out above, all of 
which relate more or less closely to competition by so-called style copy- 
ists, the Guild has undertaken to do many things apparently inde- 
pendent of and distinct from the fight against copying. Among them 
are the following: the combination prohibits its members from par- 
ticipating in retail advertising; regulates the discount they may 
allow; prohibits their selling at retail; cooperates with local guilds 
in regulating days upon which special sales shall be held; prohibits 
its members from selling women’s garments to persons who conduct 
businesses in residences, residential quarters, hotels or apartment 
houses; and denies the benefits of membership to retailers who par- 
ticipate with dress manufacturers in promoting fashion shows unless 
the merchandise used is actually purchased and delivered. 

If the purpose and practice of the combination of garment manu- 
facturers and their affiliates runs counter to the public policy de- 
clared in the Sherman and Clayton Acts, the Federal Trade Com- 
mission has the power to suppress it as an unfair method of com- 
petition.* From [464] its findings the Commission concluded that the 
petitioners, “pursuant to understandings, arrangements, agreements, 
combinations and conspiracies entered into jointly and severally” had 
prevented sales in interstate commerce, had “substantially lessened, 
hindered and suppressed” competition, and had tended “to create in 
themselves a monopoly.” And paragraph 3 of the Clayton Act (15 
U. S. C. § 14) declares “It shall be unlawful for any person engaged 
incommerce, * * * to * * *. make a sale or contract for sale 


8JIn one instance a fine of $1,500 was imposed, and the Guild notified its membership that 
a fine of $5,000 would be assessed in case of future violation. 

4Wederal Trade Commission v. Beech-Nut Packing Co., 257 U. 8S. 441, 453-455. See 26 
Stat. 209, 15 U. S. C. § 1 et seq.; 38 Stat. 730, 15 U. 8S. C. § 12 et seq.; 38 Stat. 717, 15 
U. S. C. § 41 et seq. By 38 Stat. 734, 15 U. S. C. § 21, the Federal Trade Commission is 
expressively given authority to enforce the Clayton Act. 
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of goods, * * * on the condition, agreement, or understanding 
that the * * * purchaser thereof shall not use or deal in the goods, 
* * * of a competitor or competitors of the * * * seller, 
where the effect of such * * * sale, or contract for sale * * * 
may be to substantially lessen competition or tend to create a mo- 
nopoly in any line of commerce.” The relevance of this section of 
the Clayton Act to petitioners’ scheme is shown by the fact that the 
scheme is bottomed upon a system of sale under which (1) textiles 
shall be sold to garment manufacturers only upon the condition and 
understanding that the buyers will not use or deal in textiles which 
are copied from the designs of textile manufacturing Guild mem- 
bers; (2) garment manufacturers shall sell to retailers only upon 
the condition and understanding that the retailers shall not use or 
deal in such copied designs. And the Federal Trade Commission 
concluded in the language of the Clayton Act that these understand- 
ings substantially lessened competition and tended to create a mo- 
nopoly. We hold that the Commission, upon adequate and unchal- 
lenged findings, correctly concluded that this practice constituted an 
unfair method of competition.® 

[465] Not only does the plan in the respects above discussed thus 
conflict with the principles of the Clayton Act; the findings of the Com- 
mission bring petitioners’ combination in its entirety well within the 
in[707]hibition of the policies declared by the Sherman Act itself. 
Section 1 of that Act makes illegal every contract, combination or 
conspiracy in restraint of trade or commerce among the several states; 
Section 2 makes illegal every combination or conspiracy which mo- 
nopolizes or attempts to monopolize any part of that trade or com- 
merce. Under the Sherman Act “competition not combination, should 
be the law of trade.” National Cotton Oil Co. v. Texas, 197 U. S. 115, 
129, And among the many respects in which the Guild’s plan runs 
contrary to the policy of the Sherman Act are these: it narrows the 
outlets to which garment and textile manufacturers can sell and the 
sources from which retailers can buy (Montague & Co. v. Lowry, 198 
U.S. 88, 45; Standard Sanitary Manufacturing Co. v. United States, 
226 U.S. 20, 48-49) ; subjects all retailers and manufacturers who 
decline to comply with the Guild’s program to an organized boycott 
(Hastern States Retail Lumber Dealers’ Association v. United States, 
234 U.S. 600, 609-611) ; takes away the freedom of action of members 
by requiring each to reveal to the Guild the intimate details of their 
individual affairs (United States v. American Linseed Oil Co., 262 
U.S. 371, 389) ; and has both as its necessary tendency and as its pur- 


5Cf. Federal Trade Commission v. R. F. Keppel & Bro., 291 U. S. 304, 314; Standard 
Fashion Co. v. Magrane-Houston Co., 258 U. S. 346, 357. 
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pose and effect the direct suppression of competition from the sale of 
unregistered textiles and copied designs (United States v. American 
Linseed Oil Co., supra, at 389). In addition to all this, the combina- 
tion is in reality an extra-governmental agency, which prescribes rules 
for the regulation and restraint of interstate commerce, and provides 
extra-judicial tribunals for determination and punishment of viola- 
tions, and thus “trenches upon the power of the national legislature 
and violates the statute.” [466] Addyston Pipe & Steel Co. v. United 
States, 175 U.S. 211, 242. : 

Nor is it determinative in considering the policy of the Sherman 
Act that petitioners may not yet have achieved a complete monopoly. 
For “it is sufficient if it really tends to that end and to deprive the 
public of the advantages which flow from free competition.” United 
States v. fH. C. Knight Co., 156 U.S. 1,16; Addyston Pipe & Steel Co. 
v. United States, 175 U. S. 211, 237. It was, in fact, one of the hopes 
of those who sponsored the Federal Trade Commission Act that. its 
effect might be prophylactic and that through it attempts to bring 
about complete monopolization of an industry might be stopped in 
their incipency.°® 

Petitioners, however, argue that the combination cannot be contrary 
to the policy of the Sherman and Clayton Acts, since the Federal 
Trade Commission did not find that the combination fixed or regulated 
prices, parcelled out or limited production, or brought about a deteri- 
oration in quality. But action falling into these three categories does 
not exhaust the types of conduct banned by the Sherman and Clayton 
Acts. And as previously pointed out, it was the object of the Federal 
~ Trade Commission Act to reach not merely in their fruition but also 
in their incipiency combinations which could lead to these and other 
trade restraints and practices deemed undesirable. In this case, the 
Commission found that the combination exercised sufficient control and 
power in the women’s garments and textile businesses “to exclude from 
the industry those manufacturers and distributors who do not con- 
form to the rules and regulations of said respondents, and thus tend to 
[467] create in themselves a monopoly in the said industries.” While a 
conspiracy to fix prices is illegal, an intent to increase prices is not an 
ever-present essential of conduct amounting to a violation of the policy 
of the Sherman and Clayton Acts; a monopoly contrary to their poli- 
cies can exist even though a combination may temporarily or even per- 
manently reduce the price of the articles [708] manufactured or sold. 
For as this Court has said, “Trade or commerce under those circum- 
stances may nevertheless be badly and unfortunately restrained by 

6 Federal Trade Commission v. Raladam Co., 283 U. 8. 643, 647. And see remarks of 


Senator Cummins, Chairman of the Committee which reported the bill, 51 Cong. Rec. 11455, 
quoted by Brandeis. J.. in Federal Trade Commission v. Gratz, 253 U. S. 421. 435. 
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driving out of business the small dealers and worthy men whose lives 
have been spent therein, and who might be unable to readjust them- 
selves to their altered surroundings. Mere reduction in the price of 
the commodity dealt in might be dearly paid for by the ruin of such 
a class, and the absorption of control over one commodity by an all- 
powerful combination of capital.” * 

But petitioners further argue that their boycott and restraint of 
interstate trade is not within the ban of the policies of the Sherman 
and Clayton Acts because “the practices of FOGA were reasonable 
and necessary to protect the manufacturer, laborer, retailer and con- 
sumer against the devastating evils growing from the pirating of 
original designs and had in fact benefited all four.” The Commission 
declined to hear much of the evidence that petitioners desired to offer 
on this subject. As we have pointed out, however, the aim of peti- 
tioners’ combination was the intentional destruction of one type of 
manufacture and sale which competed with Guild members. The 
purpose and object of this combination, its potential power, its tend- 
epcy to monopoly, the coercion it could and did practice upon a rival 
niethod of competition, all brought it within the policy of the prohibi- 
tion [468] declared by the Sherman and Clayton Acts. For this rea- 
son, the principles announced in Appalachian Coals, Inc. v. United 
States, 288 U. S. 344, and Sugar Institute v. United States, 297 U.S. 
553, have no application here. Under these circumstances it was not 
error to refuse to hear evidence, for the reasonableness of the methods 
pursued by the combination to accomplish its unlawful object is no 
more material than would be the reasonableness of the prices fixed by 
unlawful combination. Cf. Thomsen v. Cayser, 243 U.S. 66, 85; United 
States v. Trenton Potteries Co., 273 U. S. 392, 398; United States v. 
Socony-V acuum Oil Co., 310 U.S. 150, 212-224. Nor can the unlaw- 
ful combination be justified upon the argument that systematic copy- 
ing of dress designs is itself tortious, or should now be declared so by 
us. In the first place, whether or not given conduct is tortious is a 
question of state law, under our decision in Lie Railroad Co. v. Tomp- 
kins, 804 U.S. 64. In the second place, even if copying were an ac- 
knowledged tort under the law of every state, that situation would 
not justify petitioners in combining together to regulate and restrain 
interstate commerce in violation of federal law. And for these same 
reasons, the principles declared in Jnternational News Service v. 
Associated Press, 248 U. S. 215, cannot serve to legalize petitioners’ 
unlawful combination. The decision below is accordingly 

Affirmed. 


7 United States v. Trans-Missouri Freight Association, 166 U. 8. 290, 823. 
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MILLINERY CREATORS’ GUILD, INC., ET AL. v. FEDERAL 
TRADE COMMISSION? 


No, 251 


(Supreme Court. Argued Feb. 7-10, 1941. Decided Mar. 3, 1941) 


Unrain Metuods or ComMPETITION—ConcERT OF ACTION—DEALING BY MANUFAC- 
TURERS AND DESIGNERS INDUCING RETAILERS’ ABSTENTION FRoM PURCHASE 
PIRATED DESIGNS REGISTERED WITH FoRMERS’ ASSOCIATION. 


Where members of an association were designers and manufacturers of 
women’s hats and association adopted plan to combat “style piracy” by 
inducing retailers to refrain from purchasing hats which were piracies of 
designs registered with the association, order of Federal Trade Commission 
directing the members to cease and desist from carrying out the plan on 
ground that [709] it constituted “unfair method of competition’ was 
authorized. 


(Syllabus, with substituted caption, is taken from 61 S. Ct. 708) 


In proceeding by Millinery Creators’ Guild, Inc. (formerly Milli- 
nery Quality Guild, Inc.), and others, against Commission to review 
judgment. of Circuit Court of Appeals for Second Circuit, 109 F. 
(2d) 175, 30 F. T. C. 1619, judgment affirmed. 

Mr. Lowell M. Birrell and Mr, Francis L. Driscoll, both of New 
York City, for petitioners. 

Mr. Francis Biddle, Solicitor General, for respondent. 


Mr. Justice Biack delivered the opinion of the Court. 


This case presents virtually the same issues as Fashion Originators’ 
Guild of America, Inc. v. Federal Trade Commission, 312 U. 8. 457 
[p. 1856, this volume] this day decided. Here, as in that case, the 
Circuit Court of Appeals affirmed a Federal Trade Commission decree 
ordering the petitioners to cease and desist from certain practices found 
to have been done in combination and.to constitute “unfair methods of 
competition” tending to monopoly.? 

[472] The members of the Guild involved in this case are designers 
and manufacturers of women’s hats. Their Guild operates a plan mod- 
elled after that of the Fashion Originators’ Guild of America, Inc. 

It was stipulated by the parties that “The capacity, tendency, pur- 
pose and result of the plan . . . and the acts and practices per- 
formed thereunder . . . have been, and now are, to restrain com- 


1 Reported in 312 U. S. 469, 61 S. Ct. 708. For case before Commission, see 24 F. T. C. 
1136, 30 F. T. C. 1619, 31 F. T. C. 1793 (footnote). 
2109 F. (2d) 175. 
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merce by eliminating manufacturers of stylish hats . . . as to the 
outlets of their products and by limiting the retail dealers . . . as 
to their source of supply, and to deprive the public of the benefits, if 
any, of competition as to price or otherwise among retailers of stylish 
hats in this respect . .” Pursuant to the evidence and to the 
stipulation containing this statement, the Commission found that the 
effect of the plan was “unduly to hinder competition and to create 
monopoly in the sale of women’s hats in interstate commerce.” | 

The respects in which the plan of the Millinery Creators’ Guild 
differs from that of the Fashion Originators’ Guild are not material, 
and need not be set out in detail. Nor need the findings of the Com- 
mission be enumerated here. The Commission did find that the Mil- 
linery Creators’ Guild had tended to hinder competition and create 
monopoly “By depriving the public of the benefits of normal price 
competition among retailers of stylish hats for women”, a finding not 
made in the other case, but the presence or absence of such a finding 
is not determinative here. On the authority of Fashion Originators’ 
Guild of America, Inc. v. Federal Trade Commission, the decision 
below is 


Affirmed, 
CHANEL, INC. v. FEDERAL TRADE COMMISSION? 


(Circuit Court of Appeals, Second Circuit. Mar. 10, 1941) 


Order, in accordance with stipulation, as below set forth, dismissing petition 
to review order of Commission in Docket 3096, 29 F. T. C. 1022, 1030, re- 
quiring respondent, its officers, ete., in connection with offer, ete., in com- 
merce, of perfumes, powders, cosmetics and other toilet preparations, to 
‘cease and desist from (1) representing, through use of term “Paris, 
France” or any other terms, words, etc., indicative of French or other 
foreign origin of such products, or in any manner, that perfumes, ete., made 
or compounded in the United States are made or compounded in France 
or in any other foreign country, subject to proviso, in order set forth, as 
to country of origin of various ingredients; (2) using any French or other 
foreign terms, ete. (except as in prohibition (3) provided), to designate, 
ete., perfumes, etc., made or compounded in the United States, unless 
English translation or equivalent appears in connection therewith as in 
order provided; and (3) using terms “Glamour de Chanel,” “Jasmin de 
Chanel,” “Gardenia de Chanel,” “Cuir de Russie,” or other French or foreign 
words, etc., for perfumes, etc., made or compounded in the United States, 
without stating in connection therewith, as in order described, te prod- 
ucts in question are made or compounded therein. 


é 1 Not reported in Federal Reporter. For case before Commission, see 29 F. T. C. 1022. 
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Mr. Mark Eisner, of New York City, for petitioner. 
Mr. W. T. Kelley, chief counsel, Federal Trade Commission, of 
Washington, D. C., for the Commission. 


STIPULATION AND ORDER 


It is hereby stipulated and agreed by and between the attorneys 
for the respective parties hereto that the petition for review in the 
above entitled proceeding filed in the office of the Clerk of the Cir- 
cuit Court of Appeals for the Second Circuit on the 30th day of 
November, 1939, of the order of the Federal Trade Commission, dated 
September 27, 1939, be dismissed without prejudice, and that the 
Clerk of the United States Circuit Court of Appeals for the Second 
Circuit be and he is hereby authorized to enter the case dismissed. 
Dated, March 5, 1941. 


(S) Marx Ersner 
Attorney for Petitioner. 
(S). W. T. Kettey, 
Attorney for Respondent. 
So Ordered: 
(S) D. E. Roserts, Clerk. 
Marcu 10, 1941. 


FEDERAL TRADE COMMISSION v. BIDDLE PURCHASING 
COMPANY ? 


(Circuit Court of Appeals, Second Circuit. Mar. 18, 1941) 


Decision, in proceeding by Commission to adjudge respondent company in con- 
tempt for violation of court’s order in 96 F. (2d) 687, 26 F. T. C. 1511, 
which affirmed Commission’s order directing respondent to cease and desist 
from violating provisions of Subsec. 2 (c) of the Clayton Act, denying 
respondent’s motion to dismiss the proceeding, and granting the Commis- 
sion’s motion to refer the cause to it as Special master, ete. 

Mr. W. T. Kelley, chief counsel, Federal] Trade Commission, Wr. 
Joseph J. Smith, Jr., and Mr. John Darsey, special attorneys, all of 
Washington, D. C., for the Commission. 

Mr. Gilbert H. Montague, of New York City, for respondent. 

Following prior per curiam decision of court on Jan. 18, 1941, 117 
F. (2d) 29, (see, ante, p. 1840), granting respondent’s motion, as there- 
in set forth, to require the Commission to file a bill of particulars to 
the extent of particularizing at least one typical transaction to each 


1Not reported in Federal Reporter. For case before Conrmission, see 25 F. T. C. 564. 
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subparagraph alleging violations of court’s decree, and the filing of 
such bill by the Commission, court took further action by ordering, 
upon the Commission’s motion that the cause be referred to the Fed- 
eral Trade Commission “as special master to take evidence upon the 
question whether or not Biddle Purchasing Company has violated 
this Court’s decree, and to report thereon to the Court, with the 
evidence taken”, and by denying respondent’s motion for dismissal 
of Commission proceeding. (Statement by editor.) 


MENTHO-MULSION, INC. (FORMERLY M. L. CLEIN & COM- 
PANY), AND MAX L. CLEIN AND SADIE B. CLEIN v. 
FEDERAL TRADE COMMISSION? 


No. 9468 
(Circuit Court of Appeals, Fifth Circuit. Mar. 21, 1941) 


Order, by Circuit Judges Rufus E. Foster, Joseph C. Hutcheson, Jr., and Leon 
McCord, affirming Commission’s order in Mentho-Mulsion, Inc., et al., Docket 
3674, 30 F. T. C. 398, 400, and directing respondent, -its officers, and 
respondent individuals and their respective agents, etc., to cease and 
desist from disseminating, etec., any advertisements, as in order set forth, 
which represent, directly or through implication, that petitioners’ “Mentho- 
Mulsion” is a cure or remedy for coughs, ete., or that petitioners’ “Malco 
Cold Tablets” will drive common colds out of the system, ete.; as therein 
in detail provided. i 

Mr. Clarence H. Calhoun, of Atlanta, Ga., for petitioners. 
Mr. W, T. Kelley, chief counsel, Federal Trade Commission, and 

Mr. J. M. Russell, special attorney, both of Washington, D. C., for 

the Commission. 


DECREE 


The petitioners herein, having filed with this Court on, to wit, 
March 19, 1940, their petition to review and set aside an order to 
cease and desist issued by the Federal Trade Commission, respondent 
herein, under date of January 16, 1940, under the provisions of 
Section 5 of the Federal Trade Commission Act; and a copy of said 
petition having been served upon the respondent herein; and said 
respondent having thereafter certified and filed herein, as required 
by law, a transcript of the entire record in the proceeding lately 
pending before it, in which said order to cease and desist was entered, 
including all the evidence taken and the report and order of said 


1 Not reported in Federal Reporter. For case before Commission, sce 30 F. T. C. 393. 
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respondent; and the parties hereto having agreed that this proceeding 
may be terminated by the entry by this Honorable Court of a decree 
affirming said order to cease and desist, and commanding obedience 
to the terms thereof— : 

Now, therefore, it is hereby ordered, adjudged, and decreed, That 
the order to cease and desist entered by the Federal Trade Commis- 
sion, respondent herein, under date of January 16, 1940, be, and the 
same hereby is, affirmed. 

And it is hereby further ordered, adjudged, and decreed, That the 
petitioners Mentho-Mulsion, Incorporated (formerly M. L. Clein 
and Company), a corporation, and its officers, and Max L. Clein and 
Sadie B. Clein, individuals, and their respective agents, representa- 
tives, and employees, directly or through any corporate or other 
device, forthwith cease and desist from disseminating or causing to 
be disseminated any advertisement by means of the United States 
mails, or in commerce, as commerce is defined in the Federal Trade 
Commission Act, by any means, for the purpose of inducing or which 
is likely to induce, directly or indirectly, the purchase of the me- 
dicinal preparations known as Mentho-Mulsion and Malco Cold Tab- 
lets, or any other medicinal preparation possessing substantially 
similar ingredients or possessing substantially similar therapeutic 
properties, whether sold under the same name or under any other 
name or names, or disseminating or causing to be disseminated any 
advertisement, by any means, for the purpose of inducing or which 
is likely to induce, directly or indirectly, the purchase of said me- 
dicinal preparations in commerce, as commerce is defined in the fed- 
eral Trade Commission Act, which advertisements represent, directly 
or through implication : 

1. That petitioners’ preparation Mentho-Mulsion is a cure or rem- 
edy for coughs, or that it will stop cough spasms or that it will have 
any therapeutic value in the treatment of coughs due to physical 
disorders of a systemic character, or that it has any therapeutic 
value in the treatment of coughs in excess of providing temporary 
relief in cases of coughs due to common colds; 

2. That petitioners’ preparation Malco Cold Tablets will drive 
common colds out of the system or that said preparation constitutes 
a cure or remedy for colds or has any therapeutic value in the treat- 
ment thereof in excess of providing a palliative relief from some of 
the symptoms commonly encountered in colds. 

And it is hereby further ordered, adjudged, and decreed, That the 
petitioners Mentho-Mulsion, Incorporated (formerly M. L. Clein and 
Company, a corporation, and its officers, and Max L. Clein and Sadie 
B. Clein, individuals, shall, within 90 days after the entry of this 
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decree, file with the Federal Trade Commission a report in writing 
setting forth in detail the manner and form in which they have 
complied with this decree. 


EDUCATORS ASSOCIATION, INC., ET AL. v. FEDERAL 
TRADE COMMISSION ? 


(Circuit Court of Appeals, Second Circuit. Mar. 24, 1941) 


CEASE AND DrEsIST ORDERS—APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS TO 
REVIEw—OrDERS’ ScopE—TRADE AND CORPORATE NAMES—BUSINESS OR PRIVATE 
PROFIT ENTERPRISE AS EDUCATIONAL UNDERTAKING—MODIFICATION PERMISSIVE OF 
ConTINUED Use—‘COMMERCIAL PUBLISHERS”, ETc., FOR USE WITH “HDUCATORS 
ASSOCIATION, ING.” 

“Educators Association, Inc.’”’, a corporation publishing a school reference 
book called “The Volume Library”, was required to use with its corporate 
name the words “Commercial Publishers of the Volume Library”, in order 
that prospective purchasers would not be led to believe that corporation was 
an association of educators. 


CHASE AND DESIST ORDERS—APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS TO 
Review—OrDerS’ ScopE—TRADE AND CORPORATE NAMES—BUSINESS OR PRIVATE 
PROFIT HNTERPRISE AS HDUCATIONAL UNDERTAKING—MODIFICATION PERMISSIVE OF 
ConTINUED Use—“COMMERCIAL DISTRIBUTORS”, Erc., FOR USE WITH “EDUCATORS 
ASSOCIATION”’, 


The sellers of school reference book known as “The Volume Library”, doing 
business under the trade-name ‘Hducators Association”, were required to add 
to their trade-name the words “Commercial Distributors of the Volume Li- 
brary”, in order that prospective purchasers would not be led to believe that 
sellers were an association of educators. 


(Syllabus, with substituted captions, is taken from 118 F. (2d) 562) 


On petition for rehearing, petition denied. 

Townsend, Kindleberger & Campbell, of New York City, for peti- 
tioners. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, of 
Washington, D. C., Mr. Martin A. Morrison, assistant chief counsel, 
Mr, William L. Pencke and Mr. James W. Nichol, special attorneys, 
all of Washington, D. C., for the Commission. 

Before Swan, Case, and CrarK, Circuit Judges; Crarn, C. J., 
dissenting. 


Per Curiam: 
The parties having attempted unsuccessfully to agree upon the 
terms of a modification of the order as suggested in the opinion of 


1 Reported in 118 F. (2d) 562. For case before Commission, see 28 F. T. C. 1006. For 
prior decisions, see 30 F. T. C. 1614 and 1658. 
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this court on the first petition for rehearing, the Commission has filed 
another such petition. We need not consider whether or not this 
second petition has been filed in compliance with our rules. It does, 
at least, serve to inform us that the time has come when we should 
ourselves modify the order in accordance with the views expressed in 
our opinion. It is accordingly modified to provide that the words 
“Commercial Publishers of the Volume Library” be used with the 
name of the corporation in carrying on its business and be so used 
that the nature of its business will be thus revealed. In the same way, 
and for the same purpose, petitioners who use the trade-name “Edu- 
cators Association” shall add to it the words, “Commercial Distribu- 
tors of the Volume Library.” 

In all other respects, our former decision is affirmed. 

Petition denied. 


Ciark, Circuit Judge (dissenting) : 

I think the language herein suggested is inadequate to counteract 
the misleading implication from petitioners’ name and style that they 
are an association of educators. Compare H. NV. Heusner & Son v. 
Federal Trade Commission, 3 Cir., 106 F. (2d) 596; #2 Moro Cigar 
Co. v. Federal Trade Commission, 4 Cir., 107 F. (2d) 429. Some such 
expression as “(A Private Commercial Enterprise) Publisher of The 
Volume Library” should be used with the name of the corporation in 
carrying on its business, and petitioners, who use the trade name “Edu- 
cators Association,” should add to it the words: “A Private Commer- 
cial Enterprise of Sales Agents of The Volume Library.” 


ALBERTY v. FEDERAL TRADE COMMISSION? 
No. 9278 
(Circuit Court of Appeals, Ninth Circuit. Mar. 26, 1941) 


©EASH AND DESIST ORDERS—APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS TO 
REVIEW—FINDINGS OF COMMISSION—WHERE SUPPORTED BY EVIDENCE. 


In proceedings to set aside cease and desist order of Federal Trade Com- 
mission, findings of Commission, if supported by evidence, are conclusive. 
(Federal Trade Commission Act, sec. 5 (c), 15 U. S. GC. A. see. 45 (e).) 


EyipeENcE—MeEtTHOps, AcTSs AND PRACTICES—QUALITIES OR PROPERTIES OF PRODUCT— 
MEDICINAL AND HEALTH FooDS AND PREPARATIONS. 


Evidence sustained finding of Federal Trade Commission that petitioner 
was making false representations as to medicinal value of certain prepara- 
tions, so as to authorize cease and desist order. (Federal Trade Commis- 
sion Act, secs. 1-11, 5 (c), 15 U. S. C. A., secs. 41-51, 45 (c).) 


1 Reported in 118 F. (2d) 669. For case before Commission, see 29 ¥, T. C. 210. Rehear- 
ing denied, April 21, 1941. Petition for certiorari filed in Supreme Court, May 26, 1941. 
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EVIDENCE—-FINDINGS AND ORDERS, ON REVIEW—HXPERT TESTIMONY—WHERE CON- 
FLICTING—-RESOLVING OF. 

In proceedings to review cease and desist order of Federal Trade Com- 
mission directed against petitioner who was allegedly making false repre- 
sentations as to medicinal value of certain preparations which she was 
selling in interstate commerce, conflicts in testimony of expert were for 
the Commission, not Circuit Court of Appeals, to resolve. 

CEASE AND Desist ORDERS—APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS 
To Revirew—MeErHops, ACTS AND PRACTICES—QUALITIES OR PROPERTIES OF 
Propuct—MEDICINAL AND HEALTH PRODUCTS AND PREPARATIONS—COMPETITIVE 
INJURY—DETERMINATION OF—-WHETHER PREREQUISITE. 

In proceeding to review cease and desist order of Federal Trade Com- 
mission directed against petitioner who allegedly was making false repre- 
sentation as to medicinal value of certain preparation which she was sell- 
ing in interstate commerce, whether or to what extent petitioner’s competi- 
tors have actually suffered as result of petitioner’s unfair methods of com- 
petition was not required to be determined. 

CEASE AND DESIST ORDERS—APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS 
To REVIEW—CONFIDENTIAL REPORTS—PERMITTED USH TO REFRESH BY COMMISSION 
WITNESS, WHERE INSPECTION AND USE DENIED PETITIONER—IF PREJUDICE NoT 
SHOWN. 

In proceeding to review cease and desist order of Federal Trade Commis- 
sion, no prejudice was shown in Commission’s permitting its witness to 
refresh his memory from an alleged confidential report to Commission 
without permitting petitioner to inspect and use report at trial, where it 
did not appear that confidential report was used by Commission in reach- 
ing its conclusion. 


(Syllabus, with substituted captions, is taken from 118 F. (2d) 669) 


. 


On petition to set aside cease and desist order of Commission, order 
affirmed. 

[670] Mr. W. I. Gilbert, Jr. Mr. W. I. Gilbert, and Mr. Jean 
Wunderlich, all of Los Angeles, Cal., for petitioners. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, I/7. 
Martin A. Morrison, assistant chief counsel, and Mfr. Reuben J. Mar- 
tin and Mr. James W. Nichol, special attorneys, all of Washington, 
D. C., for the Commission. 

Before Maruews, Haney, and Heatry, Circuit Judges. 


Martuews, Circuit Judge: 

This is a petition to review an order of the Federal Trade Com- 
mission requiring petitioner, Adah Alberty, to cease and desist from 
making certain representations which the Commission held to con- 
stitute unfair methods of competition in commerce, within the mean- 
ing of the Federal Trade Commission Act, 15 U. S. C. A. §§ 41-51. 
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Petitioner’s brief specifies as error, not the entire order, but only so 
much thereof as requires petitioner to cease and desist from repre- 
senting: 

‘That the preparations called Alberty’s Food Regular and Alberty’s 
Food Instant (new style), or any preparation similarly composed, 
“render milk more readily digestible, constitute a competent remedy, 
cure or treatment for cancer or ulcer, or have any therapeutic or 
medicinal value;” 

That the preparation called Alberty’s Laxative Blend, or any 
preparation similarly composed, “has any therapeutic value or affects 
the muscles of the intestines, other than that the senna contained in 
the preparation is a cathartic;” 

That the preparations called Alberty’s Phosphate Pellets and 
Alberty’s -No. 3 Tablets, or any preparation similarly composed, 
“have any therapeutic value ;” 

That the preparation called Cheno Combination Tablets, or any 
preparation similarly composed, “contains any ingredient which 
would have an influence on fat metabolism, or that the use of said 
preparation will cause any weight reduction other than reduction 
due to the laxative properties of said preparation, or that said prepa- 
ration has a therapeutic value;” 

That the preparation called Cheno Tea, or any preparation simi- 
larly composed, “contains any ingredient which will cause or produce 
any weight reduction, or that by the use thereof the user will bring 
about a reduction in weight, or that said preparation has any effect 
on the metabolism of fat, or that it has any therapeutic value other 
than that of a mild laxative.” 

The order is based on findings to the effect that petitioner, at all 
pertinent times, was engaged in the business of selling and distribut- 
ing the above mentioned preparations in interstate commerce in 
competition with persons, partnerships and corporations engaged in 
the interstate sale and distribution of other preparations; that the 
conditions and ailments for the treatment. of which petitioner’s prepa- 
rations were sold and recommended were the same as those for which 
her competitors’ preparations were sold and recommended; that peti- 
tioner, in the course and conduct of her business and as a means of 
furthering the interstate sale and distribution of her preparations, 
had made and was making the representations mentioned above; and 
that the representations were false, deceptive and misleading. The 
findings are supported by substantial evidence and hence are con- 


1See Rule 20 (2) (d) of our rules governing appeals and Rule 5 of our rules governing 
petitions for review or enforcement of orders of boards or commissions, 
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clusive. Federal Trade Commission Act, § 5 (c), 15 U. S. C. A. 
§ 45 (c). 

Petitioner complains of the supposed action of the Commission “In. 
rejecting outright the testimony of experts adhering to the homeo- ~ 
pathic school of medicine and in thus making an arbitrary choice 
between schools of healing which are equally recognized under the 
law.” Actually, the Commission admitted the testimony of experts. 
who were, and experts who were not, adherents of the homeopathic 
school of medicine. The Commission’s findings are supported in part 
by the testimony of experts adhering to the homeopathic school, in 
part by the testimony of other experts. Conflicts in the testimony 
were for the Commission, not this court, to resolve. Justin Haynes & 
Oo. v. Federal Trade Commission, 2 Cir., 105 F. (2d) 988, 989; 
Dr. W. B. Caldwell, Inc. v. Federal Trade Commission, 7 Cir. 111 F- 
(2d) 889, 891. We cannot say that, in resolving such conflicts, the 
Commission acted arbitrarily. 

Petitioner asserts that “the record fails to show that, as a result 
of the practices complained of, competition in interstate commerce is 
restricted or trade diverted in a substantial degree.” Such a showing 
is unnecessary. That petitioner has competitors, actual and potential, 
is [671] conceded. That such competitors are likely to be injured 
by petitioner’s unfair methods of competition is obvious. Whether 
or to what extent they have actually suffered such injury need not 
be determined. Federal Trade Commission vy. Balme, 2 Cir., 23 F. 
(2d) 615, 621; International Art Co. v. Federal Trade Commission, 
7 Cir., 109 F. (2d) 398, 397. 

Petitioner complains of the rejection of certain exhibits which she 
offered in evidence. These exhibits are not in the record. What, if 
anything, they would have proved we do not know. We therefore 
cannot say that their rejection was improper. 

Petitioner complains of the action of the Commission “In permitting 
its witness [Hilburn P. Covington] to refresh his memory from an 
alleged confidential report to the Commission without permitting 
petitioner to inspect and use said report at the trial.” Petitioner does 
not claim to have been prejudiced by this action. Instead, her brief 
states: “Petitioner could, of course, not be prejudiced if the con- 
fidential report was not used by the Commission in reaching its con- 
clusion.” The report does not appear te have been so used. No 
prejudice being shown, we conclude there was none. 

Order affirmed. 

Heary, Circuit Judge, concurring : 

Although I agree that petitioner’s contention must be rejected, I 
think it is entitled to a little more adequate statement than has been 
given it. 
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Petitioner does not question the rule that the findings of the Com- 
mission, if supported by evidence, are conclusive. She concedes that. 
there is opinion evidence which supports the findings. Her position 
is that the Commission has no authority under the law to make an 
arbitrary choice between conflicting opinions of recognized schools 
of medicine. She says the rules of evidence require that “where dif- 
ferent schools of thought exist, which are both practiced and where 
the objective truth of neither can be scientifically demonstrated, the — 
correctness of the claims of one school ought not to be passed upon by 
opinions of adherents to another school who are hostile to it.” 

If the case made before the Commission squarely presented the 
situation assumed, I think petitioner’s argument would have to be 
sustained; but as I read the record it does not in any realistic fashion 
disclose a conflict between opposing schools of practice or opinion. 

Petitioner professes to be a disciple of the homeopathic school of 
medicine. Homeopathic doctors are said to prescribe according to 
principles worked out by Hahnemann and his followers a century ago. 
An important difference between the homeopathic and allopathic 
schools is said to be that the former school believes that like cures like, 
and that its adherents prescribe in small doses. The findings and order 
of the Commission can hardly be catalogued as a rejection of either of 
these two beliefs. Petitioner’s remedies, which she advertises under 
names, contain usually numerous ingredients in minute quantities. 
There is no showing by homeopathic doctors generally that these al- 
leged remedies, as put together by petitioner, have the support or 
endorsement of the homeopathic school. At most there is testimony 
by doctors of that school that some one or more of the ingredients 
used in several of the preparations are recognized as having therapeutic 
value. But on the whole, giving all due weight to the opinions of the 
homeopathic doctors, the record is not persuasive that the findings of 
the Commission are arbitrary in the sense argued, or that petitioner’s 
advertised claims are not substantially misleading. In short, peti- 
tioner’s theory of the case does not substantially fit the facts. 


JACOB SCHACHNOW, TRADING AS MODERN HAT WORKS 
v. FEDERAL TRADE COMMISSION 1 
No. 7640 
(Circuit Court of Appeals, Third Circuit. Apr. 2, 1941) 


Order modifying, pursuant to agreement, Commission’s cease and desist order in 
Modern Hat Works, Docket 2047, 31 F. T. ©. 1256, 1261, requiring respondent, 


1 Not reported in Federal Reporter. For case before Commission. see 81 F. T. C. 1256. 
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his representatives, ete., in connection with offer, etc., in commerce, of hats, 
to cease and desist from representing that hats composed in whole or in part 
of used or secondhand materials are new or are composed of new materials, 
as therein set forth, and requiring respondent, his representatives, etc., to 
comply with the terms of said order as thus modified. 

Mr. Bernard German, of Jersey City, N. J., for petitioner. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. Robert Mathis, Jr., special attorney, both of Washington, D. C., 
for the Commission. 

Before Marts, Jonss, and Goopricn, Circuit Judges. 


DECREE 


The petitioner herein, having filed with this Court on, to-wit, 
January 2, 1941, his petition to review and set aside an order to 
cease and desist issued by the Federal Trade Commission, respondent 
herein, under date of November 2, 1940, under the provisions of 
Section 5 of the Federal Trade Commission Act; and a copy of said 
petition having been served upon the respondent herein; and said 
respondent having thereafter certified and filed herein, as required 
by law, a transcript of the entire record in the proceeding lately 
pending before it, in which said order to cease and desist was entered, 
including all the evidence taken and the report and order of said 
respondent; and the respondent having agreed that paragraph (1) 
of its said order to cease and desist may, by this Honorable Court, 
be modified by adding thereto the words “(e. g., ‘Second-hand’, 
‘Used’, or ‘Made-over’)” so that, as so modified, said paragraph 
(1) shall read as follows: 

1. Representing that hats composed in whole or in part of used 
or second-hand materials, are new or are composed of new materials, 
by failure to stamp on the sweat bands thereof, in conspicuous and 
legible terms which cannot be removed or obliterated without muti- 
lating the sweat bands, a statement that said products are composed 
of second-hand or used materials (e. g., “Second-hand,” “Used,” or 
“Made-over”), provided that if sweat bands are not affixed to such 
hats, then such stamping must appear on the bodies of such hats 
in conspicuous and legible terms which cannot be removed or oblit- 
erated without mutilating said bodies. 


and said modification being acceptable to the petitioner herein; and 
said parties having filed herein their joint motion asking this Honor- 
able Court to enter a decree so modifying said order, affirming said 
order as so modifiedand commanding obedience to the terms thereof— 

Now, therefore, it is hereby ordered, adjudged, and decreed, That 
said order to cease and desist be modified by adding to paragraph 
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(1) thereof the following, to wit: “(e. g., ‘Second-hand’, ‘Used’, 
or ‘Made-over’)” and that said order, as so modified be, and the 
same hereby, is affirmed. 

And it is hereby further ordered, adjudged, and decreed, That 
the petitioner, Jacob Schachnow, individually and trading as Mod- 
ern Hat Works, or trading under any other name or names, his 
representatives, agents and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
and distribution of hats in commerce, as commerce is defined in the 
Federal Trade Commission Act, forthwith cease and desist from: 

1, Representing that hats composed in whole or in part of used 
or second-hand materials, are new or are composed of new materials 
by failure to stamp on the sweat bands thereof, in conspicuous and 
legible terms which cannot be removed or obliterated without muti- 
lating the sweat bands, a statement that said products are composed 
of second-hand or used materials (e. g., “Second-hand”, “Used”, or 
“Made-over”), provided that if sweat bands are not affixed to such 
hats, then such stamping must appear on the bodies of such hats in 
conspicuous and legible terms which cannot be removed or obliterated 
without mutilating said bodies. 

2. Representing in any manner that hats made in whole or in 
part from old, used or second-hand materials are new or are composed 
of new materials. 

And it is hereby further ordered, adjudged and decreed, That 
the petitioner, Jacob Schachnow, individually, and trading as Mod- 
ern Hat Works, shall, within 90 days after the entry of this decree, 
file with the Federal Trade Commission a report in writing setting 
forth in detail the manner and form in which he has complied with 
this decree. ’ 

And it is hereby further ordered, adjudged, and decreed, That 
the Federal Trade Commission, respondent herein, shall modify its 
said order to cease and desist as hereinabove set forth in this decree. 


SAKS & COMPANY v. FEDERAL TRADE COMMISSION ? 


(Circuit Court of Appeals, Second Circuit. Apr. 2, 1941) 


Order, in accordance with stipulation of the parties, by Circuit Judges Learned 
Hand and Augustus N. Hand, dismissing petition to review order of Com- 
mission in Docket 3456, 30 F. T. C. 898, 906, requiring respondent, among 
other things, in connection with the offer, ete., in commerce, of furs or fur 
products or textile fabrics, to cease and desist from misrepresenting its 


1Not reported in Federal Reporter. For case before Commission, see 30 F. T. C. 898. 
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said products as to nature, worth or value, and composition, as in detail 
set forth in said order, thereafter set aside by Commission and followed by 
new modified order in conformance with stipulation in question. 


Chadbourne, Wallace, Parke & Whiteside, of New York City, for 
petitioner. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. Robert Mathis, Jr., special attorney, both of Washington, D. C., 
for the Commission. 

Before Lrarnep Hann, Sway, ee N. Hann, Cass, and 
Crark, Circuit Judges. 


OrvDER 


Upon the annexed stipulation? by and between the attorneys for 
the respective parties hereto, dated March 28, 1941; it is 

Ordered, adjudged, and decreed, That the petition of Saks & Com- 
pany to review and set aside the order of the Federal Trade Com- 
mission, dated April 3, 1940, which appeal is now pending before 
this Court bearing Calendar 7228, be and the same hereby is 
dismissed. 


McKINLEY-ROOSEVELT COLLEGE OF ARTS & SCIENCES 
v. FEDERAL TRADE COMMISSION ? 


No. 7375 
(Cireuit Court of Appeals, Seventh Circuit. Apr. 17, 1941) 


Order by Circuit Judge Bvan A. Evans, granting motion of respondent to dis- 
miss its petition for review of Commission’s order in McKinley-Roosevelt 
College of Arts & Sciences, Docket 3571, 30 F. T. C. 1052, 1062, requiring 
respondent, its officers, etc., in connection with offer, etc., in commerce, of 
correspondence courses of study, to cease and desist from (1) using the 
word “College” or the word “University” in corporate or trade name used 
by it in conduct of its business, ete.; (2) representing through use of said 
words, as aforesaid, or in catalogs, ete., that business conducted by it is a 


1 By the terms of such stipulation, not published herewith, and in which petitioner con- 
tended that certain terms of the original order above referred to were beyond the facts 
alleged in the complaint and the issues formed thereon, it was agreed that, upon the dis- 
missal of the company’s petition for review, the Commission would set aside its order to cease 
and desist, and in lieu thereof make, enter and serve upon the respondent a modified order to 
cease and desist, as provided in stipulation; compliance with which provision was had by 
Commission order of April 15, 1941, setting aside order in question and providing for entry 
of modified cease and desist order in lieu thereof, which was duly entered as of same date. 
See, ante, p. 1648. 

2 Not reported in Federal Reporter. For case before Commission, see 30 F. T. C. 1052. 
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university or college or institution of higher learning; and (3) representing 
through use of symbols indicating academic degrees after names of mem- 
bers of its faculty or by other means, that such members are educators 
duly qualified by a higher education, when the degrees so indicated are 
not the result of study pursued in residence at recognized colleges or 
universities, duly authorized to grant’ the degrees indicated, ete, as in 
order set forth. 


Mr, William R. Peacock, of Chicago, IIl., for petitioner. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. W. L. Pencke, special attorney, both of Washington, D. C., for 
the Commission. ; 


OrpDER 


This matter coming on to be heard upon the motion of respondent, 
and the Court being fully advised in the premises— 

It is ordered, 'That the motion of the respondent to dismiss the 
petition for review herein be, and the same hereby is granted. 


STANDARD CONTAINER MANUFACTURERS’ ASSOCIA- 
TION, INC., ET AL. v. FEDERAL TRADE COMMISSION ? 


No. 9258 
(Circuit Court of Appeals, Fifth Circuit. Apr. 23, 1941) 


CrAse AND Drsist OrpERS—APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS TO 
REVIEW—MeEtTHOopS, ACTS AND PRACTICES—CONCERT OF ACTION—PRICE FIXING— 
VALIDITY—PREREQUISITES, IN GENERAL — JURISDICTION — COMMERCE — FINDINGS 
AND OrDER—IF LATTER RESPONSIVE TO FoRMER, AND FORMER TO COMPLAINT, AND 
SUPPORTED BY EVIDENCE. 


If Federal Trade Commission had jurisdiction of proceeding against trade 
association to prohibit continuance of conspiracy to fix prices, that is, if 
practices Commission investigated and reprobated were in and not merely 
affecting interstate commerce, and Commission’s findings were responsive to 
complaint and supported by evidence, cease and desist order could not be set 
aSide if it was responsive to and within scope of findings. 


INTERSTATE COMMERCE—FINDINGS AND ORDERS, ON ReEvIEw—CoNCERT OF ACTION— 
Prick Fixing anp OTHER RESTRAINTS—WHERE TRADE ASSOCIATION MEMBERS 
INTERESTED IN FIXING AND CONTROLLING PRicks IN INTERSTATE COMMERCE, IRRE+ 
SPECTIVE WHETHER INDIVIDUALS HNGAGED IN INTRA- OR INTERSTATE COMMERCE, OR 
Boru. “ 


Where agreements and practices to control prices and business practices in 
interstate commerce were entered into and jointly engaged in by members of 
trade association, some of which were engaged in intrastate, some in inter- 


1 Reported in 119 F. (2d) 262. For case before Commission, see 30 I. 'T. C. 577. 
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state commerce, and some in both, but all in same general business of selling 
containers, and all alike interested in controlling, fixing or regulating prices 
and practices therein, Federal Trade Commission had authority, not over 
prices fixed and practices carried on without agreement in state, but over 
agreements made in state to control and affect prices and practices both intra 
and interstate. 


CEASE AND DESIST ORDERS—APPELLATE] PROCEDURE AND PROCEEDINGS—PETITIONS ‘TO: 
REvIEw—OrDERS’ SCopE—PARTIES RESPONDENT—CONCERT OF ACTION—PRICE FIx- 
ING—TRADE ASSOCIATION MEMBERS SUBSEQUENTLY OUT oF BUSINESS OR BANK- 
RupT—AS Not HARMED BY ORDER’S PROHIBITION AS WHOLLY PROSPECTIVE. 

Members of trade association who had gone out of business or had taken 
bankruptcy were not harmed by Federal Trade Commission’s cease and 
desist order prohibiting continuance of conspiracy to fix prices, since order 
was not “retrospective”, but wholly “prospective” in operation. 


CEASE AND DESIST ORDERS—APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS TO 
Review—Orvers’ ScopE—PARTIES RESPONDENT—CONCERT OF ACTION—PRICE FIx- 
ING—TRADE ASSOCIATION MEMBERS SUBSEQUENTLY OUT OF BUSINESS OR BANK- 
RUPT—WHERE JURISDICTION THERETOFORE INITIALLY PROPERLY OBTAINED. 


Where members of trade association were in business when proceeding by 
Federal Trade Commission to prevent continuance of conspiracy to fix prices 
was properly begun against, and jurisdiction properly obtained over, them, 
jurisdiction was not lost by their going out of business or taking bankruptcy, 
and such facts furnished no ground for setting aside cease and desist order. 


MeErHopDs, Acrs| AND PRACTICES—CONCERT OF ACTION—PRICE FIXING—DEFENSES OR 
J USTIFICATIONS—-REASONABLENESS. 


It is not for those, who, by concert, artificially raise prices, to determine 
what point is within and what beyond the bounds of reason, but law pro- 
hibits price-fixing agreements and all kinds of agreements to regulate effect 
of free and fair competition. 


MeryHops, ACTS AND PRACTICHS—CONCERT OF ACTION—PRICE FIXING—DEFENSES OR 
JUSTIFICATIONS—ANTITRUST LAws’ Goop or BAD EFFEcT ON SPECIFIC BUSINESS. 


[263] Whether anti-trust laws had good or bad effect on business in ques- 
tion was not the issue Federal Trade Commission had to decide in proceeding 
against trade association and members to prohibit continuance of conspiracy 
to fix prices, but issue was whether association and members made agree- 
ments and did things they were charged with doing to raise or affect prices 
and business practices. 


EvIDeENCE—MEtTHops, Acts AND PRAcTICES—CONCERT OF ACTION—PRIcE FIxInc— 
DEFENSES OR JUSTIFICATIONS—TRADE ASSOCIATION ACTIVITIES AND OFFICERS— 
History AND OBJECTIVES—P ARTIES—PARTICIPATION OF SPECIFIC. 


Hvidence supported Federal Trade Commission’s conclusion that container 
manufacturers’ association as an association had as one of its prime purposes 
and functions, concert of action to prevent what they regarded as ruinous 
competition, by restoring living price conditions to industry, and that its 
members were convinced that the only way to do it was by price agreements, 
and supported such conclusion as to secretary of association and another 
respondent. 
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‘CEASE AND DESIST ORDERS—APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS TO 
Revyiew—Orvers’ ScopE—PARtTIES RESPONDENT—CONCERT oF ACTION—PRICE Frx- 
INGc—TRADE ASSOCIATION MEMBERS’ BuRDEN ON ReEcoRD SHOWING PRICE PRO- 
MULGATING ACTIVITIES BY PRESIDENT AND SECRETARY, AND MremBrer ADHERENCE. 

The record showing that president of trade association was promulgating, 
secretary was printing and distributing price lists, and that members were 
adhering, or were being disciplined for not adhering, to them, it was clearly 
incumbent on any particwar member of association complaining of Federal 
Trade Commission’s cease and desist order as to him, to show that he refused 
to participate in agreements for or to adhere to price-fixing arrangements. 


CEASE AND DESIST ORDERS—APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS TO 
REVIEW—ORDERS’ ScopE—P.ARTIES RESPONDENT—CONCERT OF ACTION—PRICE FIx- 
ING AND OTHER RESTRAINTS—As Nor Too INDEFINITE, ARBITRARY, OR TOO DRASTIO, 
WHere Not SELF-OPERATIVE, AND PROSPECTIVELY PROHIBITING CONCERT oF ACTION 
IN OBJECTIVES’ ACCOMPLISHMENT. 


The Federal Trade Commission’s cease and desist order against trade 
association and members, which was not self-operative, but merely by way 
of protection against making agreements set standard for future conduct, 
and which did not prohibit individual and independent action, but concerted 
action for purpose of carrying out agreements by which prices are raised 
and conditions of doing business are fixed, was not too indefinite, arbitrary, 
or too drastic. 


CEASE AND DESIST ORDERS—APPELLATD PROCEDURE AND PROCEEDINGS—PETITIONS TO 
REVIEW—ORDERS’ ScOPE—CONCERT OP ACTION—TRADE ASSOCIATION MEMBERS AND 
NAMED RESPONDENTS—CLARIFICATION. 


A clause of Federal Trade Commission’s cease and desist order against 
container manufacturers’ association and members which prohibited associa- 
tion, officers, agents and employees and named respondents from aiding, 
abetting or encouraging or cooperating with other respondents in doing any 
of acts and things prohibited by order and from doing particular acts, was 
amended to make it clear that clause was not intended to extend its prohibi- 
tions beyond those of prior clause. 


(The syllabus, with substituted captions, is taken from 
119 F. (2d) 262) 


On petition by Standard Container Manufacturers’ Association, 
Inc., and others to review and set aside cease and desist order of Com- 
mission, petition denied; order modified and, as so modified, affirmed. 

Mr. F. C0. Hillyer, of Jacksonville, Fla., and Mr. Haywood H. 
Tillyer, Jr., of New Orleans, La., for petitioners. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, M7, 
Edw. W. Thomerson and Mr. James W. Nichol, special attorneys, 
Federal Trade Commission, and Mr. Martin A. Morrison, assistant 
chief counsel, Federal Trade Commission, all of Washington, D. C., 
for Commission. 

Before Foster, Hutcueson, and McCorp, Circuit Judges. 
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Horcueson, Circuit Judge: 

Petitioners, a trade association, its members, former members and 
officers, sue to set aside a cease and desist order of the Commission.* 
They complain of the order as invalid in whole and in part; in whole 
as with [264] out support in the evidence and indefinite, arbitrary and 
unreasonable; in part as beyond its jurisdiction, as to 18 of the peti- 
tioners, because engaged wholly in intrastate commerce, and as to four, 
because almost entirely so engaged. They pray; that it be set aside and 
Gismissed in whole, or in the alternative; that it be set aside and dis- 
missed as to 18 of the petitioners engaged wholly in intrastate com- 
merce; four engaged mainly so; six, which have gone out of business; 
and one, which is now in bankruptcy; and that if not dismissed in 
whole, it be modified and restricted. 


1It is ordered that the respondents * * *, cease and desist from entering into, or 
earrying out, any understanding, agreement, combination or conspiracy between and among 
any two or more of said respondents, or between any one or more of said respondents 
and, any other member or members of the industry, for the purpose or with the effect of 
restricting, restraining, or monopolizing, or eliminating competition in, the sale in inter- 
state commerce of wooden containers used in packaging fruits and vegetables, variously 
described and referred to as crates, baskets, boxes, hampers, lugs, cups and trays, and the ~ 
parts thereof, and as a part of such understanding agreement, combination and conspiracy 
from doing any of the following acts or things: 

1. Agreeing to fix and maintain, or fixing and maintaining, uniform or minimum prices. 

2. Agreeing to fix and maintain, or fixing and maintaining, uniform terms and conditions 
of sale, such as maximum discounts, brokerage fees, freight and other allowances and time 
limitations in contracts. 

3. Agreeing to curtail, or curtailing, production of such containers, or the parts thereof 
or agreeing to check, or checking, the production of the mills of other parties to such an 
agreement to determine if such other mills have curtailed production as agreed upon. 

4. Threatening, coercing or in any wise intimidating members of the industry in an effort 
to induce such members to become parties to said understanding, agreement, combination or 
conspiracy, or to induce such members to maintain the prices fixed by, or to curtail produc- 
tion in furtherance of, said understanding, agreement, combination or conspiracy. 

5. Filing with the respondent association, Standard Container Manufacturers’ Association, 
Inc., its officers, agents or employees, any report as to the manner and form in which any 
member of the industry is carrying out any agreement or understanding with reference to 
prices or production. 

6. Reporting to or conferring with respondent James B, Adkins, or any officer, agent or 
employee of said respondent association, as to the prices at which said products are to be 
sold or as to the curtailing of the production of any of such products, or as to the failure of 
any member of the industry to carry out any agreement or understanding on the part of 
such member of the industry to maintain prices, terms and conditions of sale or to eurtail 
production. 

It is further ordered that the respondent Standard Container Manufacturers’ Association, 
Inc., its officers, agents and employees, and the respondents, James B. Adkins, Charles P. 
Chazal, and Russell W. Bennett, forthwith cease and desist aiding, abetting or encouraging, 
or cooperating with, the respondents hereinabove named in doing any of the acts and things 
prohibited by this order, and more particularly collecting from or disseminating among said 
above named respondents, or any other member of the respondent Standard Container Manu- 
facturers’ Association, Inc., or the wooden container industry, any information ag to prices, 
terms and conditions of sale, or curtailment of production. 

It is further ordered that the respondent James B. Adkins cease and desist threatening, 
coercing, or, in any wise, intimidating members of the industry in an attempt to induce 
such members to become a party to such an understanding, agreement, combination or con- 
spiracy, or to maintain prices, terms and conditions of sale or to curtail production in 
furtherance of any such understanding, agreement, combination or conspiracy. 

It is further ordered that the respondents shall, within sixty (60) days after service upon 
them of this order, file with the Commission a report in writing setting forth in detail the 
manner and form in which they have complied with this order. 
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The commission, replying to the jurisdictional point, insists that 
the proceeding is one against the Association, its members and officers, 
to prevent and prohibit the continuance of a conspiracy to fix prices 
in interstate commerce, and that its jurisdiction extends over all of the 
parties to the agreement, though some of them are engaged wholly in 
intrastate commerce. As to the claim that the order should be set aside 
as to those who have ceased doing business, and have taken bank- 
ruptcy, and they should be dismissed from the proceeding, the com- 
mission insists; that it is settled law that the order takes effect and is 
affirmed, or its affirmance is denied, not in accordance with the situa- 
tion existing at the time of the hearing here, but at the time the pro- 
ceeding was had before it; and that the fact that some of the 
respondents to the proceeding have, since its institution, gone out of 
business, or taken bankruptcy, is not a ground for setting the order 
aside. 

Finally, it insists that each and every one of the findings has full 
support in [265] the evidence and the order is definite, reasonable and 
responsive thereto. No novel proceeding this, but a more or less com- 
monplace one, the principles, controlling the question before us for 
decision are well settled by the authorities, and we need not concern 
ourselves with elaborating upon them. It is sufficient to say that if 
the commission has jurisdiction, that is, if the practices it investigates 
and reprobates are in and not merely affecting interstate commerce, 
Federal Trade Commission v. Bunte Bros., 312 U.S. 349, and its find- 
ings are responsive to the complaint and supported by evidence, its 
order may not be set aside if it is responsive to and within the scope of 
the findings. | . 

If, as petitioners seem to assume, the complaint were directed 
against, and the findings and order were as to, practices, exclusively 
in intrastate commerce, the proceeding would be beyond the jurisdic- 
tion of the commission and would have to be dismissed. But, it is 
not such a proceeding. The complaint charges, the evidence shows, 
and the findings establish, agreements and practices to control prices, 
and business practices in interstate commerce, entered into and jointly 
engaged in by members of a trade association, some of which are 
engaged intrastate, some in interstate commerce, and some in both, 
but all in the same general business of selling containers, and all alike 
interested in controlling, fixing or regulating prices and practices 
therein. In such a situation, the commission has authority not over 
prices fixed and practices carried on without agreement in the State, 
but over agreements made in the state to control and affect prices and 
practices both intra and interstate. It is liardly necessary to cite 
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authorities for this view. Some which may be cited are: Federal Trade 
Comm. v. Standard Educational Society, 302 U.S. 112; National Har- 
ness Assn. v. Federal Trade Comm., 268 Fed. 705; International Art. 
Co. v. Federal Trade Comm., 109 F. (2d) 393; Chamber of Commerce 
v. Federal Trade Comm., 13 F. (2d) 673. 

Rejecting the contention of the petitioners then, that the proceeding 
as to some of them has to do merely with commerce intrastate, and is 
beyond the jurisdiction of the commission, we proceed to a considera- 
tion of the other points, made against the order. The first of these, 
that some of the petitioners have gone out of business or have taken 
bankruptcy, may be disposed of by simply saying that the order is not 
retrospective, but wholly prospective in operation, and if these peti- 
tioners are really out of business to stay, they can take no harm from it. 
But questions of harm aside, they were in business when the proceed- 
ing was properly begun against, and jurisdiction properly obtained 
over, them; that jurisdiction was not lost by their going out of busi- 
ness or taking bankruptcy; and these facts furnish no ground for 
setting the order aside. 

We come then to the merits of the case, whether the evidence suffi- 
ciently supports the Board’s conclusions, that the Association and all 
its members have been guilty of unfair trade practices, in endeavor- 
ing, by concert of action to raise prices, or otherwise affect prices and 
practices, or whether only scme, or none of them have been. | 

In the beginning it must be stated that petitioner’s contention that 
action under agreement to raise prices is not in itself an unfair prac- 
tice, that it must also appear that prices are unreasonably affected 
by the action, will not stand up under the authorities. It is settled 
law that it is not for those, who, by concert, artificially raise prices, to 
determine what point is within and what beyond the bounds of reason. 
The law prohibits price fixing agreements, and all kinds of agreements 
to regulate the effect of free and fair competition. Federal Trade 
Comm. v. Beech Nut Co., 257 U. 8. 441; Federal Trade Comm. v. 
Keppel & Bros., 291 U. 8. 304; Butterick Publishing Co. v. Federal 
Trade Comm., 85 F. (2d) 522; U. 8. v. Socony-Vacuum Oil Co., 310 
U.S. 150. 

Petitioners are right in saying that, in the modern climate of po- 
litical opinion, with its collectivistic and cooperative currents, a great 
many wind currents contrary to the long accepted theory of free, un- 
restricted competition, are now blowing through the world. The 
cartels, the big and little N. R. A.’s, the government drive for scarcity 
and higher prices, the great labor combinations, the prohibitions 
against unfair price cutting, all show that competition may be no un- 
mixed blessing. They may be right too, in their claim, that in their 
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trade area, they are more sinned against than sinning, that the com- 
mission In pursuing them, has made a mountain out of a molehill and 
has let the real culprits [266] go. But these are not reasons why 
the order of the commission, that they cease their concert of action, 
should be set aside. Self help may not go as far as agreements to 
uphold prices. That they were unconscious of moral wrong; that they 
felt they were only striving to bring about living conditions in their 
industry, colors not only their brief but their evidence. The very 
strength of their urgence: that their concert of action was in the inter- 
est of legitimate business while of great value in maintaining their 
thesis, that what they did was necessary to save the business and those 
working in it, from destruction by those pirating upon it, is however 
their great weakness when they are forced to meet and combat the 
board’s essential finding that. their purposes aside, they were actually 
engaged in a price-fixing campaign. It stands out clearly enough in 
the record; that Adkins and Bennett and the members of the Associa- 
tion believed that what they were doing was necessary for the protec- 
tion and salvation of the industry, and of the people of the state who 
were dependent on it: that they regarded themselves as not engaged 
in but as combatting acts of piracy; in short, that they regarded them- 
selves as to an extent, public benefactors. If then, the question to be 
decided here, were whether upon general moral considerations, the 
activities of petitioners were beneficial or harmful, it might well be 
that Adkins’ view, that ruinous price cutting was going on, and that 
for the protection of the industry in Florida, it was necessary to stop 
it by concert of action, would be found to be sound. But the law as it 
now stands, provides otherwise, and whether the anti-trust laws have a 
good or a bad effect upon the business in question, is not the issue the 
commission had to decide. That issue was whether the petitioners 
made the agreements, and did the things they were charged with doing, 
to raise or affect prices and business practices. 

Looked at in this light, we think it may not be doubted that the evi- 
dence supports the commission’s conclusion ; that the association as an 
association had as one of its prime purposes and functions, concert of 
action, to prevent what they regarded as ruinous competition, by re- 
storing living price conditions to the industry; and that its members 
were convinced that the only way to do it was by price agreements. 
The evidence compels this conclusion as to Adkins, it supports it as to 
Bennett, the Secretary of the Association, who, while doing lip service 
to his idea that there should be no open talk in the association about 
price fixing, printed price lists and distributed them, and it is quite 
sufficient to sustain the finding that he and the members of the associa- 
tion generally worked with and under Adkins to bring these desired 
conditions about. 
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The record showing that the president was promulgating, the secre- — 
tary was printing and distributing price lists, and that the members of 
the association were adhering, or, were being disciplined for not adher- 
ing, to them, it is clearly incumbent upon any particular member of the 
association, complaining of the order as to him, to point to facts show- 
ing that his position is different from that of his association, that, in 
short, he refused to participate in the agreements for or to adhere to 
the price fixing arrangements, about which the president and the asso- 
ciation were so busy. None of them have done this. 

It remains only to consider petitioner’s final complaint of the order, 
that it is too indefinite to furnish a safe guide to future conduct, is arbi- 
trary and too drastic. In considering these objections, it is well to keep 
in mind that the order is not self-operative, it merely, by way of pro- 
tection against making agreements, sets a standard for future conduct. 
If petitioners really want to obey it, they are in no peril from it, for 
except in the second clause directed at Adkins, Chazal and Bennett, it 
sets out clearly enough, we think, the things which are prohibited. 
These things are not at all individual and independent action, on the 
part of the respondents, but concerted action pursuant to, for the pur- 
pose, or with the intent of, carrying out agreements or understandings, 
by which prices are raised and conditions of doing business are fixed. 

To make it clear that the second clause is not intended to extend its 
prohibitions beyond those of the first clause, this clause will be amended 
by either striking all of it after the words “prohibited by this order”, 
or adding these words at the end of the clause, “pursuant to, for the 
purpose, or with the intent, of carrying out any of the agreements or 
understandings as herein prohibited.” 

The petition to set the order aside is denied. The order as herein 
modified is affirmed. 


MANDEL BROTHERS, INC., AND MARSHALL FIELD & 
COMPANY vy. FEDERAL TRADE COMMISSION? 


No. 6924 
(Circuit Court of Appeals, Seventh Circuit. Apr. 24, 1941) 


Order, by Circuit Judges Evan A. Evans, J. Earl Major, and Otto Erner, in 
accordance with stipulation theretofore entered into, and decision of Cir- 
cuit Court of Appeals for the Second Circuit in Fashion Originators’ Guild 
of America, Inc., et al. v. Federal Trade Commission, 114 F. (2d) 80, 31 
F. T. C. 1837, affirming, with certain modifications, the order of the Com- 
mission against said respondents; decree entered by said court thereafter, 


1 Not reported in Federal Reporter. For case before Commission, see 28 F, T. C, 430. 
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affirming such order; and Supreme Court decision on March 8, 1941, in 
Fashion Originators’ Guild of America, Inc., et al. v. Federal Trade Com- 
mission, 312 U. 8. 457, 61 S. Ct. 703, 832 F. T. ©. 1856, sustaining said judgment 
of the Circuit Court of Appeals for the Second Circuit; 

Affirming, with exception noted, Commission order in Fashion Originators’ Guild 
of America, Inc., et al., Docket 2769, 28 F. T. C. 480, and requiring respond- 
ents, their officers, etc., to cease and desist from entering into or carrying 
out any understanding, etc., as below set forth, (1) to refuse to purchase 
any women’s garments from manufacturers who are not members of said 
Guild or do not conform to its standards, ete., (2) to comply with require- 
ments of said Guild not to purchase or sell garments declared by it to be 
copies of styles or designs registered in its Bureau, (3) to comply with 
its request that no women’s garments be purchased from manufacturers 
declared by it to be confirmed copyists, and (4) to comply with its require- 
ments that any such women’s garments found in respondents’ stocks, 
declared by it as such copies, be removed from sale and returned to the 
manufacturer thereof; subject to certain provisos set forth with respect 
to copies made without consent from an “unpublished” style or design, etc. 

Taylor, Miller, Busch & Boyden, of Chicago, Tll., for petitioners. 
Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. E. F. Haycraft and Mr. R. J. Martin, special attorneys, all of 


Washington, D. C., for the Commission. 
ORDER 


It appearing to the Court that the parties hereto have entered into 
a stipulation providing that the above-entitled cause might be sus- 
pended by this Court until after final disposition of the case of 
Fashion Originators’ Guild of America, Inc., et al., Petitioner, 
against Federal Trade Commission, Respondent No. 16581, on the 
calendar of the October term, 1938, April 1939 session, of the Cir- 
cuit Court of Appeals for the Second Circuit, and which said stipula- 
tion further provided that upon final determination of said case 
either in the Circuit Court of Appeals for the Second Circuit or in 
the Supreme Court of the United States, an order should be entered 
herein conforming to said final disposition of said case, which said 
stipulation was accepted, approved and directed to be filed herein by 
order entered on April 12, 1939; 

And it further appearing to this Court that the Circuit Court of 
Appeals for the Second Circuit did on August 24, 1940, in the case 
therein pending enter a decree affirming the cease and desist order 
entered by the Federal Trade Commission on February 8, 1939, in 
the matter of Fashion Originators’ Guild of America, Inc., et al., 
Docket No. 2769, with modifications thereto, and that the Supreme 
Court of the United States did on March 8, 1941, affirm the judgment 
of the Circuit Court of Appeals for the Second Circuit; 
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Now, therefore, it is hereby ordered, adjudged, and decreed, That 
said order to cease and desist issued by the Federal Trade Commis- 
sion, respondent herein, under date of February 8, 1939, be, and the 
same hereby is, affirmed with the exception noted at the end hereof; 

And it is hereby further ordered, adjudged, and decreed, That the 
petitioners herein, Mandel Brothers, Inc. and Marshall Field and 
Company, their officers, members of their Boards of Directors and 
their successors, agents, servants, and employees do 

Cease and desist, From, directly or indirectly, jointly or severally, 
entering into, or carrying out any understanding, arrangement, 
agreement, combination or conspiracy with each other, or with any 
other person or persons, association or corporation : 

(a) To refuse to purchase any women’s garments from manufac: 
turers thereof who are not members of the Fashion Originators’ 
Guild of America, Inc., or who do not conform to its standards, 
ethics and regulations. 

(6) To comply with the requirement of the Fashion Originators’ 
Guild of America, Inc., not to purchase or sell women’s garments de- 
clared by it to be copies of styles or designs registered in its design 
registration bureau by its members. 

(c) To comply with the request of the Fashion Originators’ Guild 
of America, Inc., that no women’s garments be purchased from 
manufacturers declared by it to be confirmed copyists. 

(d) To comply with the requirements of the Fashion Originators’ 
Guild of America, Inc., that any women’s garments found in their 
stocks which have been declared by it to be copies of registered 
styles and designs of its members be removed from sale and returned 
to the manufacturer thereof. 

(e) No part of the foregoing order shall apply to cases in which 
petitioners, their officers, members of their Boards of Directors, and 
their successors, agents, servants, and employees buy dresses whose 
style or design they know the dressmaker to have copied without 
consent from an “unpublished” style or design; the privilege so con- 
ferred shall, however, cease as soon as the style or design in question 
shall be “published;” after which petitioners, their officers, mem- 
bers of their Boards of Directors, and their successors, agents, ser- 
vants and employees shall be free to buy dresses made after it, no 
matter by what means the dressmaker originally obtained access to it. 

And it is hereby further ordered, adjudged, and decreed, That the 
petitioners as above set forth shall, within 90 days after the entry 
of this decree, file with the Federal Trade Commission a report in 
writing setting forth the manner and form in which they have com- 
plied with this decree. 
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THE J. L. HUDSON COMPANY v. FEDERAL TRADE 
COMMISSION + 


No. 8270 
(Circuit Court of Appeals, Sixth Circuit. May 7, 1941) 


Order, by Circuit Judge Xen Hicks, in accordance with stipulation theretofore 
entered into, and decision of Circuit Court of Appeals for the Second Cir- 
cuit in Fashion Originators’ Guild of America, Inc., et al. v. Federal Trade 
Commission, 114 F. (2d) 80, 31 F. T. C. 1887, affirming, with certain modi- 
fications, the order of the Commission against said respondents; decree 
entered by said court thereafter, affirming such order; and Supreme Court 
decision on March 3, 1941, in Fashion Originators’ Guild of America, Inc., 
et al. v. Federal Trade Commission, 312 U. S. 457, 61 S. Ct. 708, 32 F. T. C. 1856, 
sustaining said judgment of the Circuit Court of Appeals for the Second 
Circuit ; 

Affirming, with exception noted, Commission order in Fashion Originators’ Guild 
of America, Inc., et al., Docket 2769, 28 F. T. C. 430, and requiring re- 
spondents, their officers, etc., to cease and desist from entering into or carry- 
ing out any understanding, etc., as below set forth, (1) to refuse to pur- 
chase any women’s garments from manufacturers who are not members 
of said Guild or do not conform to its standards, ete, (2) to comply 
with requirements of said Guild not to purchase or sell garments declared 
by it to be copies of styles or designs registered in its Bureau, (8) to 
comply with its request that no women’s garments be purchased from 
manufacturers declared by it to be confirmed copyists, and (4) to comply 
with its requirements that any such women’s garments found in respond- 
ents’ stocks, declared by it as such copies, be removed from sale and re- 
turned to the manufacturer thereof; subject to certain provisos set forth 
with respect to copies made without consent from an “unpublished” style 
or design, ete. 


Beaumont, Smith & Harris, of Detroit, Mich., for petitioner. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. E. F. Haycraft and Mr. R. J. Martin, special attorneys, all of 
Washington, D. C., for’ the Commission. 


OrDER 


It appearing to the Court that the parties hereto have heretofore 
entered into a stipulation providing that the above-entitled cause 
might be suspended by this Court until after final disposition of the 
case of Fashion Originators’ Guild of America, Inc., et al., Peti- 
tioner, v. Federal Trade Commission, Respondent, No. 16581, on the 
calendar of the October term, 1938, April 1939 session, of the Circuit 
Court of Appeals for the Second Circuit, and which said stipula- 


1 Not reported in Federal Reporter. For case before Commission, see 28 F, T. C. 430. 
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tion further provided that upon final determination of said case 
either in the Circuit Court of Appeals for the Second Circuit or 
in the Supreme Court of the United States, an order should be 
entered herein conforming to said final disposition of said case, 
which said stipulation was accepted, approved and directed to be 
filed herein by order entered on the 5th day of May 19239; 

And it further appearing to this Court that the Circuit Court of 
Appeals for the Second Circuit did on August 24, 1940, in the case 
therein pending, enter a decree affirming the cease and desist order 
entered by the Federal Trade Commission on February 8, 1939, in 
the matter of Fashion Originators’ Guild of America, Inc., et al., 
Docket No. 2769, with modifications thereto, and that the Supreme 
Court of the United States did on March 8, 1941, affirm the judgment 
of the Circuit Court of Appeals for the Second Circuit; 

Now, therefore, it is hereby ordered, adjudged, and decreed, 'That 
said order to cease and desist issued by the Federal Trade Commis- 
sion respondent herein, under date of February 8, 1939, be, and the 
same hereby is, affirmed with the exception noted at the end hereof; 

And it is hereby further ordered, adjudged, and decreed, That the 
- petitioner herein, the J. L. Hudson Company, its officers, members 
of its Board of Directors and their successors, agents, servants, and 
employees do 

Cease and desist, From directly or indirectly, jointly or severally 
entering into, or carrying out any understanding, arrangement, 
agreement, combination or conspiracy with each other, or with any 
other person or persons, association, or corporation: 

(a) To refuse to purchase any women’s garments from manufac- 
turers thereof who are not members of the Fashion Originators’ 
Guild of America, Inc., or who do not conform to its standards, 
ethics, and regulations. 

(6) To comply with the requirement of the Fashion Originators’ 
Guild of America, Inc., not to purchase or sell women’s garments 
declared by it to be copies of styles or designs registered in its design 
registration bureau by its members. 

(c) To comply with the request of the Fashion Originators’ Guild 
of America, Inc., that no women’s garments be purchased from 
manufacturers declared by it to be confirmed copyists. 

-(d) To comply with the requirement of the Fashion Originators’ 
Guild of America, Inc., that any women’s garments found in their 
stocks which have been declared by it to be copies of registered 
styles and designs of its members be removed from sale and returned 
to the manufacturer thereof. 

(e) No part of the foregoing order shall apply to cases in which 
petitioner, its officers, members of its board of directors and their 
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successors, agents, servants, and employees, buy dresses whose style 
or design they know the dress-maker to have copied without con- 
sent from an “unpublished” style or design; the privilege so con- 
ferred shall, however, cease as soon as the style or design in question 
shall be “published”; after which petitioner, its officers, members of 
its board of directors and their successors, agents, servants, and 
employees, shall be free to buy dresses made after it, no matter by 
what means the dressmaker originally obtained access to it. 

And it is hereby further ordered, adjudged, and decreed, That the 
petitioner as above set forth shall, within 90 days after the entry of 
this decree, file with the Federal Trade Commission a report in 
writing setting forth the manner and form in which they have 
complied with this decree. 


PETER SANDERS AND HARRY SANDERS, DOING BUSI- 
NESS AS THE PERFECT RECONDITIONED SPARK PLUG 
COMPANY, AND SAMUEL SANDERS, DOING BUSINESS 
AS THE ACE AUTO SUPPLY COMPANY vy. FEDERAL 
TRADE COMMISSION 1 


No. 17337 
(Circuit Court of Appeals, Second Circuit. May 28, 1941) 


Order, in accordance with stipulation, as below set forth, withdrawing petition 

to review order of Commission in The Perfect Reconditioned Spark Plug 

Co. et al., Docket 3392, 31 F. T. C. 212, 223, directing respondents, their 

representatives, ete., in connection with offer, ete., in commerce, of spark 

plugs, to cease and desist from offering, selling, etc., any used and recon- 

ditioned spark plugs, unless, as in order in detail set forth, words “used”, 

“secondhand” or “reconditioned”, or other words of similar import have 

been permanently stamped or fixed on each spark plug and notice of 

_ used, secondhand or reconditioned nature of plugs in question has been 
plainly printed on boxes or other containers thereof. 


Mr. John Wilson Hood, of New York City, for petitioners. 
Mr. W. T. Kelley, chief counsel, Federal Trade Commission, of 
Washington, D. C., for the Commission. 


STIPULATION FOR DISMISSAL 


It is hereby stipulated and agreed, by and between the attorneys 
for the respective parties hereto, that the petition for review of the 
cease and desist order of the Federal Trade Commission, respondent 


1Not reported in Federal Reporter. For case before Commission. sec 31 F. T. C. 212. 
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herein (dated June 25, 1940), filed in the office of the Clerk of this 
Court on the 24th day of August 1940, be withdrawn and the proceed- 
ings herein dismissed without prejudice and without costs; and that 
the Clerk of this Court be, and he is hereby authorized to enter an 
order to this effect. 
JoHn Wixson Hoop, 
Attorney for the Petitioners. 
W. T. Kewey, 
Chief Counsel, Federal Trade Commission. 
So ordered : 
D. E. Rozerts, Clerk. 
May 28, 1941. 
Dated May 238, 1941. 


RESTRAINING AND INJUNCTIVE ORDERS OF THE 
COURTS UNDER THE PROVISIONS OF SECTION 
13 OF THE FEDERAL TRADE COMMISSION ACT 


FEDERAL TRADE COMMISSION y. UNITED DIATHERMY, 
TNCs 


No. 12-178 
(District Court, Southern District of New York. Dec. 28, 1940) 


Judgment of preliminary injunction by District Judge Henry W. Goddard, re- 
straining, for the reasons and as below set forth, including immediate and 
irreparable injury to public in further dissemination of such false adver- 
tisements, advertisement of defendant’s “United Short Wave Diathermy” 
device or apparatus recommended to lay public for individual self-applica- 
tion in the home in treatment of self-diagnosed diseases and ailments; 
pending issuance of complaint by Commission against defendant under 
Section 5 of Federal Trade Commission Act, and disposition of such com- 
plaint as in said decree set forth.? 

Mr. W. T. Kelley; chief counsel, Federal Trade Commission, and 
Mr. James L. Baker, special attorney, both of Washington, D. C., for 
the Commission. 

Mr. Mortimer Cohn, of New York City, for defendant. 


JUDGMENT OF PRELIMINARY INJUNCTION 


This cause coming on to be heard upon the complaint of the Federal 
Trade Commission for the issuance of a preliminary injunction 
against the defendant, United Diathermy, Inc.,.a corporation, and the 
plaintiff appearing by its attorney, James L. Baker, and the defendant 
appearing by its attorney, Mortimer Cohn, Esq., of 11 West Forty- 
second Street, New York City, and the defendant having waived hear- 
ing herein, and having consented that this judgment be entered forth- 
with, and the Court having read the sworn pleadings and the affi- 


1 Not reported in Federal Reporter. 
2Such complaint duly issued in the matter of United Diathermy, Inc., Docket 4453, on 


Jan. 28, 1941, and is now pending. 
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davits filed with and in support thereof, and having duly considered 
the same and now being fully advised in the premises, and 

It appearing to the Court, That the defendant is domiciled and 
transacts business in the Southern District of New York, and 

It appearing to the Court, That it has jurisdiction over the parties 
and subject matter hereof, and that the law and the evidence are in 
favor of the plaintiff and against the defendant, and 

It appearing to the Court, That said defendant is engaged in the 
sale and distribution of a device or apparatus advertised as United 
Short Wave Diathermy, in commerce between and among the various 
States of the United States and in the District of Columbia, and 

It appearing to the Court, That said defendant has disseminated or 
is now disseminating, and has caused and is now causing the dis- 
semination of, false advertisements concerning its said product by 
United States mails and by other means in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act; and that 
the defendant has also disseminated and is now disseminating, and 
has caused and is now causing the dissemination of, false advertise- 
ments concerning its said product by various means for the purpose 
of inducing or which are likely to induce, directly or indirectly, the 
purchase in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of said device or apparatus in violation of the Fed- 
eral Trade Commission Act, by means of which advertising the de- 
fendant has falsely represented that said device or apparatus when 
used by the lay public in the treatment of self-diagnosed diseases and 
ailments of the human body by individual self-application in the 
home is a scientific, safe, harmless, and effective means and method 
of treatment for rheumatism in its various forms in all parts of the 
body, arthritis, neuritis, bursitis, lumbago, sciatica, neuralgia, sinus 
trouble and colds, and for the alleviation of pain resulting from said 
ailments, and that its use will have no ill effects upon the human body, 
and 

It appearing to the Court, That said advertisements are also false 
in that they fail to reveal all facts material in the light of such rep- 
resentations or material with respect to consequences which may re- 
sult from the use of the device or apparatus, under the conditions pre- 
scribed in said advertisements, or under such conditions as are cus- 
tomary or usual, and that the use of said device may result in serious 
and irreparable injury to the health of the user, and 

It appearing to the Court, That the use of said device advertised as 
United Short Wave Diathermy, as prescribed in the aforesaid adver- 
tisements, or its use under such conditions as are customary or usual, 
may result in further swelling of inflamed tissue, thereby increasing 
the congestion of the inflamed part and in spreading the inflamma- 
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tion to adjacent tissue and allowing the absorption of toxins, if 
present, in conditions of acute inflammation of the nerves, such as 
neuritis, neuralgia, sciatica, and lumbago, and in acute inflammation 
of the joints, such as bursitis, arthritis, and lumbago or rheumatic 
pains associated with acute inflammatory conditions of the nerves and 
joints, and such use of said device for the relief of pain due to neu- 
ralgia or neuritis, which are symptoms of some deeper underlying 
disease or cause, may fatally delay proper diagnosis and treatment. 

The application of diathermy in condition of acute sinus trouble 
may result in further increasing congestion of the mucous membrane 
of the sinuses, nose and throat, causing increased absorption of bac- 
terial toxins, if present, perpetuating the congestion of the mucous 
membrane. 

In those areas of the skin where the sense of heat has been lost, due 
to injury or impairment of the peripheral nerves, the application of 
said device may result in tissue destruction and severe burns. 

Cancer of the spine may, and often does, evidence itself by a severe 
pain in the knees and the application of diathermy by the untrained 
layman may fatally delay proper diagnosis and treatment. 

The application of diathermy for the treatment of severe pains in 
the extremities in the presence of advanced blood vessel changes of 
the legs when given in excess dosage will cause serious burns and 
directly lead to gangrene and necessitate amputation of the legs, and 

It appearing to the Court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to the 
public and that it would be in the public interest to enjoin and re- 
strain the further dissemination of said advertising pending the 
issuance of a complaint by the Federal Trade Commission under sec- 
tion 5 of the Federal Trade Commission Act, and until such com- 
plaint is dismissed by the Commission or set aside by a court on review, 
or the order of the Commission to cease and desist made thereon 
has become final within the meaning of section 5 of the Federal Trade 
Commission Act, 

It is hereby ordered, adjudged, and decreed, 'That the defendant, 
United Diathermy, Inc., a corporation, its officers, agents, servants, 
representatives, employees, and assigns, and all other persons having 
notice of this order be, and they hereby are, and each of them hereby 
is, strictly enjoined and restrained, pending the issuance of a com- 
plaint by the Federal Trade Commission against said defendant under 
section 5 of the Federal Trade Commission Act, and until said com- 
plaint is dismissed by the Commission, or set aside by a United States 
Circuit Court of Appeals, or by the Supreme Court of the United 
States on review, or the order of the Commission to cease and desist 
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made thereon has become final within the meaning of section 5 of said 
Act, from: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails or (6) by any means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents directly or through inference, 
that said device or apparatus, designated as United Short Wave Dia- 
thermy, or any other device of substantially similar construction, 
whether sold under the same name or any other name, when used by 
the unskilled lay public, constitutes a scientific, safe, harmless and 
effective means and method for the treatment of, or the alleviation 
of pain resulting from, rheumatism in its various forms in all parts 
of the body, arthritis, neuritis, bursitis, lumbago, sciatica, neuralgia, 
sinus trouble and colds, or which advertisement fails to conspicuously 
reveal that the device may be safely used only after a competent 
medical authority has determined, as a result of diagnosis, that dia- 
thermy is indicated, and has prescribed the frequency and amount of 
application of such diathermy treatments and the user has been ade- 
quately instructed in the method of operating such device by a 
trained technician. 

2. Disseminating or causing to be disseminated any advertisement, 
by any means, for the purpose of inducing or which is likely to in- 
duce, directly or indirectly, the purchase in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of said device, which 
advertisement violates any of the prohibitions contained in subpara- 
graph (1) hereof. 

It is further ordered, That this decree of injunction be issued with- 
out bond, and that a copy of this order be served upon the defendant 
named herein. 


FEDERAL TRADE COMMISSION v. NOLAN B. STADLEY, 
TRADING AS STERLING APPLIANCE COMPANY}? 


No. 15450-C 
(District Court, Southern District of California. May 21, 1941) 


Decree of preliminary injunction by District Judge J. F. T. O’Connor, restrain- 
ing, for the reasons and as below set forth, including immediate and irrep- 
arable injury to public in further dissemination of such false advertise- 
ments, advertisement of defendant’s “Sterling Short Wave Diathermy” 
device recommended to unskilled lay public for individual self-application 
in the home in treatment of self-diagnosed diseases and ailments; pending 


1 Not reported in Federal Reporter. 
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issuance of complaint by Commission against defendant under Section 5 of 
Federal Trade Commission Act, and disposition of such complaint as in 
said decree set forth.’ 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. James L. Baker, special attorney, both of Washington, D. C., for 
the Commission. 

Mr. Nolan B. Stadley, of Los Angeles, Cal., pro se. 


DercreEE oF PRELIMINARY INJUNCTION 


This cause coming on to be heard upon the complaint of the Federal 
Trade Commission for the issuance of a preliminary injunction against 
the defendant, Nolan B. Stadley, an individual, trading as Sterling 
Appliance Co., and the plaintiff appearing by its attorney, James L. 
Baker, and the defendant appearing and having waived hearing 
herein, and having consented that this decree be entered forthwith, and 
the Court having read the sworn pleadings and the affidavits filed with 
and in support thereof,.and having duly considered the same, and now 
being fully advised in the premises, and 

It appearing to the Court, That the defendant is domiciled and 
transacts business in the Southern District of California, and 

It appearing to the Court, That it has jurisdiction over the parties 
and subject matter hereof, and that the law and the evidence are in 
favor of the plaintiff and against the defendant, and 

It appearing to the Court, That said defendant is engaged in the sale 
and distribution of a device or apparatus advertised as Sterling Short 
Wave Diathermy, in commerce between and among the various States 
of the United States and in the District of Columbia, and 

It appearing to the Court, That said defendant has disseminated or 
is now disseminating, and has caused and is now causing the dissemina- 
tion of, false advertisements concerning his said product by United 
States mails and by other means in commerce, as “commerce” is defined 
in the Federal Trade Commission Act; and that the defendant has also 
disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning his said 
product by various means, for the purpose of inducing or which are 
likely to induce, directly or indirectly, the purchase in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, of said 
device or apparatus in violation of the Federal Trade Commission Act, 
by means of which advertising the defendant has falsely represented 
that said device or apparatus when used by the unskilled lay public in 


2 Such complaint duly issued in the matter of Sterling Appliance Co., Docket 4542, on July 
18, 1941, and is now pending. 
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the treatment of self-diagnosed diseases and ailments of the human 
body by individual self-application in the home is a scientific, safe, 
harmless and effective means and method for the relief, cure or treat- 
ment of rheumatism, arthritis, neuritis, bursitis, lumbago, sciatica, 
neuralgia, sinus trouble and colds, painful menstruation, female dis- 
orders, ulcers, and innumerable other ailments, and for the alleviation 
of pain resulting therefrom, and that its use will have no ill effects 
upon the human body, and 

It appearing to the Court, That said advertisements are also false 
in that they fail to reveal all facts material in the light of such repre- 
sentations or material with respect to consequences which may result 
from the use of the device or apparatus, under the conditions prescribed 
in said advertisements, or under such conditions as are customary or 
usual, and that the use of said device may result in serious and irrepara- 
ble injury to the health of the user, and 

It appearing to the Court, That the use of said device, advertised as 
Sterling Short Wave Diathermy, as prescribed in the aforesaid adver- 
tisements, or its use under such conditions as are customary or usual, 
may result in further swelling of inflamed tissue, thereby increasing 
the congestion of the inflamed part and in spreading the inflammation 
to adjacent tissue and allowing the absorption of toxins, when present, 
in conditions of acute inflammation of the nerves, such as neuritis, 
neuralgia, and sciatica; in acute inflammation of the muscles, such as 
lumbago and myositis; in acute inflammation of the bursae, such as 
bursitis; in acute inflammation of the joints, such as acute inflamma- 
tory arthritis; and in rheumatic pains associated with acute inflam- 
matory conditions of the joints, bursae, nerves and muscles. 

That short wave diathermy is contraindicated in all cases of 
menstruation; during pregnancy; in gastric ulcers; in acute appendi- 
citis; in areas where there is a probable malignancy; and where there 
is a hemorrhagic diathesis. 

That such use of this device for the relief of pain due to neuralgia or 
neuritis, which may often be symptoms of some deeper, underlying 
disease or cause (such as pains due to tuberculosis of the joints, syphilis 
and other infectious processes, or tumor or cancer), may cause serious 
injury to health and also delay proper diagnosis and treatment. 

That the application of Sterling Short Wave Diathermy in treating 
conditions of acute sinus trouble may result in further increasing con- 
gestion of the mucous membranes of the sinuses, nose, and throat, and 
facilitate extension of the infections and increased absorption of 
bacterial toxins. 

That in those areas of the skin where the sense of heat has been lost, 
due to injury or impairment of the peripheral nerves, the application 
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of said device may result in severe tissue destruction and severe burns. 

That cancer or tuberculosis of the spine may evidence itself by a 
severe pain in the knees and the application of diathermy by the 
untrained layman may delay proper diagnosis and treatment. 

That the application of short wave diathermy for the treatment of 
pain in the extremities in the presence of advanced blood vessel changes 
of the legs or arms when given in excess dosage, will cause serious 
injuries and may lead to gangrene and necessitate amputation of the 
legs, or arms, and 

It appearing to the Court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to the 
public and that it would be in the public interest to enjoin and restrain 
the further dissemination of said advertising pending the issuance of 
a complaint by the Federal Trade Commission under section 5 of the 
Federal Trade Commission Act, and until such complaint is dismissed 
by the Commission or set aside by a court on review, or the order of the 
Commission to cease and desist made thereon has become final within 
the meaning of section 5 of the Federal Trade Commission Act, 

It is hereby ordered, wljudged, and decreed, That the defendant, 
Nolan B. Stadley, an individual, trading as Sterling Appliance Co., 
his agents, servants, representatives, employees and assigns, and all 
other persons having notice of this order, be, and they hereby are, and 
each of them hereby is, strictly enjoined and restrained, pending the 
issuance of a complaint by the Federal Trade Commission against said 
defendant under section 5 of the Federal Trade Commission Act, and 
until said complaint is dismissed by the Commission, or set aside by a 
United States Circuit Court of Appeals, or by the Supreme Court of 
the United States on review, or the order of the Commission to cease 
and desist made thereon has become final within the meaning of section 
5 of said act, from: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails or (6) by any means in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
which advertisement represents, directly or through inference, that 
said device or apparatus, designated as Sterling Short Wave Dia- 
thermy, or any other. device of substantially similar construction, 
whether sold under the same name or any other name, when used by 
the unskilled lay public, constitutes a scientific, safe, harmless, and 
effective means and method for the relief, cure or treatment of rheuma- 
tism, arthritis, neuritis, bursitis, lumbago, sciatica, neuralgia, sinus 
trouble and colds, painful menstruation, female disorders, ulcers, and 
innumerable other ailments, and for the alleviation of pain resulting 
therefrom, or which advertisement fails to conspicuously reveal that 
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the device may be safely used only after a competent medical authority 
has determined, as a result of diagnosis, that diathermy is indicated, 
and has prescribed the frequency and amount of application of such 
diathermy treatments and the user has been adequately instructed in 
the method of operating such device by a trained technician ; 

2. Disseminating or causing to be disseminated any advertisement, 
by any means, for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said device, which 
advertisement violates any of the prohibitions contained in subpara- 
graph (1) hereof. 

It is further ordered, That this decree of injunction be issued without 
bond, and that a certified copy of this decree be served upon the 
defendants herein. 


FEDERAL TRADE COMMISSION v. GEORGE 8S. MOGILNER 
AND JAMES WALKER, TRADING AS MERIT HEALTH 
APPLIANCE CO." 


No. 1546RJ 
- (District Court, Southern District of California. May 21, 1941) 


Decree of preliminary injunction by District Judge J. F. T. O’Connor, restraining, 
for the reasons and as below set forth, including immediate and irreparable 
injury to public in further dissemination of such false advertisements, 
advertisement of defendants’ “Merit Short Wave Diathermy’” device or 
apparatus recommended to unskilled lay public for individual self-applica- 
tion in the home in treatment of self-diagnosed diseases and ailments; 
pending issuance of complaint by Commission against defendants under 
Section 5 of Federal Trade Commission Act, and disposition of sueh com- 
plaint as in said decree set forth.’ 


Mr. W.T. Kelley, chief counsel, Federal Trade Commission, and Vr. 
James L. Baker, special attorney, both of Washington, D. C., for the 
Commission. 

Mr. George S. Mogilner and Mr. James Walker, both of Los Angeles, 
Cal., pro se. 

DecreEE OF PRELIMINARY INJUNCTION 


This cause coming on to be heard upon the complaint of the Federal 
Trade Commission for the issuance of a preliminary injunction against 
the defendants, George S. Mogilner and James Walker, individuals, 


1 Not reported in Federal Reporter. 


2Such complaint duly issued in the matter of Merit Health Appliance Co., Docket 45438, 
on July 21, 1941, and is now pending. 
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trading as Merit Health Appliance Co., and the plaintiff appearing 
by its attorney, James L. Baker, and the defendants appearing and 
having waived hearing herein, and having consented that this decree 
be entered forthwith, and the Court having read the sworn pleadings 
and the affidavits filed with and in support thereof, and having duly 
considered the same, and now being fully advised in the premises, and 

It appearing to the Court, That the defendants are domiciled and 
transact business in the Southern District of California, and 

It appearing to the Court, That it has jurisdiction over the parties 
and subject matter hereof, and that the law and the evidence are in 
favor of the plaintiff and against the defendants, and 

It appearing to the Court, That said defendants are engaged in the 
sale and distribution of a device or apparatus advertised as Merit Short 
Wave Diathermy, in commerce between and among the various States 
of the United States and in the District of Columbia, and 

It appearing to the Court, That said defendants have disseminated 
or are now disseminating, and have caused and are now causing the 
dissemination of, false advertisements concerning their said product 
by United States mails and by other means in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act; and that the 
defendants have also disseminated and are now disseminating, and 
have caused and are now causing the dissemination of, false adver- 
tisements concerning their said product by various means, for the 
purpose of inducing, or which are likely to induce, directly or indi- 
rectly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said device or apparatus in viola- 
tion of the Federal Trade Commission Act, by means of which adver- 
tising the defendants have falsely represented that said device or 
apparatus when used by the unskilled lay public in the treatment of 
self-diagnosed diseases and ailments of the human body by individual 
self-application in the home is a scientific, safe, harmless and effective 
means and method for the relief, cure or treatment of rheumatism, 
arthritis, neuritis, bursitis, lumbago, sciatica, neuralgia, sinus trouble 
and colds, painful menstruation, female disorders, chronic disorders 
and many other ailments, and for the alleviation of pain resulting 
therefrom, and that its use will have no ill effects upon the human 
body, and 

It appearing to the Court, That said advertisements are also false 
in that they fail to reveal all facts material in the light of such repre- 
sentations or material with respect to consequences which may result 
from the use of the device or apparatus, under the conditions prescribed 
in said advertisements, or under such conditions as are customary or 
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usual, and that the use of said device may result in serious and irrep- 
arable injury to the health of the user, and 

It appearing to the Court, That the use of said device, advertised as 
Merit Short Wave Diathermy, as prescribed in the aforesaid adver- 
tisements, or its use under such conditions as are customary or usual, 
may result in further swelling of inflamed tissue, thereby increasing 
the congestion of the inflamed part and in spreading the inflammation 
to adjacent tissue and allowing the absorption of toxins, when pres- 
ent, in conditions of acute inflammation of the nerves, such as neuritis, 
neuralgia, and sciatica; in acute inflammation of the muscles, such as 
lumbago and myositis; in-acute inflammation of the bursae, such as 
bursitis; in acute inflammation of the joints, such as acute inflam- 
matory arthritis; and in rheumatic pains associated with acute inflam- 
matory conditions of the joints, bursae, nerves, and muscles. 

That short wave diathermy is contraindicated in all cases of men- 
struation; during pregnancy ; in gastric ulcers; in acute appendicitis; 
in areas ae there is a vate malignaney and where there is a 
hemorrhagic diathesis. 

That such use of this device for the relief of pain due to neuralgia 
or neuritis, which may often be symptoms of some deeper, underlying 
disease or cause (such as pains due to tuberculosis of the joints, syphilis 
and other infectious processes, or tumor or cancer), may cause serious 
injury to health and also delay proper diagnosis and treatment. 

That the application of The Standard and DeLuxe Models of Merit 
Short Wave Diathermy in treating conditions of acute sinus trouble 
may result in further increasing congestion of the mucous membranes 
of the sinuses, nose and throat, and facilitate extension of phe infec- 
tions and pinata absorption of bacterial toxins. 

That in those areas of the skin where the sense of heat has been lost, 
due to injury or impairment of the peripheral nerves, the applestion 
of said device may result in severe tissue destruction and severe burns. 

That cancer or tuberculosis of the spine may evidence itself by a 
severe pain in the knees and the application of diathermy by the un- 
trained layman may delay proper diagnosis and treatment. 

That the application of short wave diathermy for the treatment 
of pain in the extremities in the presence of advanced blood vessel 
changes of the legs or arms when given in excess dosage, will cause 
serious injuries and may lead to gangrene and necessitate amputation 
of the legs, or arms, and 

It appearing to the Court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to the 
public and that it would be in the public interest to enjoin and re- 
strain the further dissemination of said advertising pending the issu- 
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ance of a complaint by the Federal Trade Commission under Section 
5 of the Federal Trade Commission Act, and until such complaint is 
dismissed by the Commission or set aside by a court on review, or 
the order of the Commission to cease and desist made thereon has 
become final within the meaning of Section 5 of the Federal Trade 
Commission Act. 

It is hereby ordered, adjudged, and decreed, That the defendants 
George S. Mogilner and James Walker, individuals, trading as Merit 
Health Appliance Co., their agents, servants, representatives, em- 
ployees and assigns, and all other persons having notice of this order. 
be, and they hereby are, and each of them hereby is, strictly enjoined 
and restrained, pending the issuance of a complaint by the Federal 
Trade Commission against said defendants under Section 5 of the 
Federal Trade Commission Act, and until said complaint is dismissed 
by the Commission, or set aside by a United States Circuit Court of 
Appeals, or by the Supreme Court of the United States on review, or 
the order of the Commission to cease and desist made thereon has 
become final within the meaning of Section 5 of said Act, from: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails or (b) by any means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents, directly or through inference, 
that said device or apparatus, designated as Merit Short Wave Dia- 
thermy, or any other device of substantially similar construction, 
whether sold under the same name or any other name, when used by 
the unskilled lay public, constitutes a scientific, safe, harmless and 
effective means and method for the relief, cure or treatment of rheu- 
matism, arthritis, neuritis, bursitis, lumbago, sciatica, neuralgia, sinus 
trouble and colds, painful menstruation, female disorders, chronic 
disorders, and many other ailments, and for the alleviation of pain 
resulting therefrom, or which advertisement fails to conspicuously 
reveal that the device may be safely used only after a competent medi- 
cal authority has determined, as a result of diagnosis, that diathermy 
is indicated, and has prescribed the frequency and amount of applica- 
tion of such diathermy treatments and the user has been adequately 
instructed in the method of operating such device by a trained tech- 
nician. 

2. Disseminating or causing to be disseminated any advertisement, 
by any means, for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said device, which 
advertisement violates any of the prohibitions contained in sub-para- 
graph (1) hereof. 
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It is further ordered, That this decree of injunction be issued with- 
out bond, and that a certified copy of this decree be served upon the 
defendant herein. 


FEDERAL TRADE COMMISSION v. CHARLES SHRADER, 
TRADING AS QUEEN CHEMICAL COMPANY? 


No. 1421 


(District Court, Western District of Pennsylvania. May 27, 1941) 


Order for preliminary injunction by District Judge F. D. Schoonmaker, restrain- 
ing, for the reasons and as below Set forth, including immediate and irrepa- 
rable injury to public in further dissemination of such false advertisements, 
advertisement of defendant’s drug-containing preparation for women, under 
designation “Queen Brand Capsules”; pending issuance of complaint by Com- 
mission against defendant under Section 5 of Federal Trade Commission Act, 
and disposition of such complaint as in said order set forth.’ 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. C. Robert Mathis, Jr.; special attorney, both of Washington, D. C., 
for the Commission. 

Mr. Charles Shrader, of Pittsburgh, Pa., pro se. 


Orprer For PRELIMINARY INJUNCTION 


This cause coming on to be heard upon the complaint of the Federal 
Trade Commission for the issuance of a preliminary injunction against 
the defendant, Charles Shrader, an individual trading and doing busi- 
ness as Queen Chemical Co., and the plaintiff appearing by its attor- 
ney, C. Robert Mathis, Jr., and the defendant appearing and having 
waived hearing herein, and having consented that this decree be en- 
tered forthwith, and the Court having read the sworn pleadings, and 
the affidavits filed with and in support thereof, and having duly con- 
sidered the same, and now being fully advised in the premises, and 

It appearing to the Court, That the defendant is domiciled and 
transacts business in the Western District of Pennsylvania, and 

It appearing to the Court, That it has jurisdiction over the parties 
and subject matter hereof, and that the law and the evidence are in 
favor of the plaintiff and against the defendant, and 

It appearing to the Court, That said defendant is engaged in the sale 
and distribution of a drug preparation advertised as “Queen Brand 


1 Not reported in Federal Reporter. : 
? Such complaint duly issued in the matter of Queen Chemical Co., Docket 4570, on Aug. 
15, 1941, and is now pending. 
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Capsules,” in commerce between and among the various States of the 
United States and in the District of Columbia, and 

It appearing to the Court, That said defendant has disseminated or 
is now disseminating and has caused and is now causing the dissemi- 
nation of, false advertisements concerning its said preparation by 
United States mails and by other means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing and which are likely to induce, directly or indirectly, the pur- 
chase of said drug preparation, and by various means for the purpose 
of inducing or which are likely to induce, directly or indirectly, the 
purchase in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of said drug preparation in violation of the Federal 
Trade Commission Act, by means of which advertising the defendant 
has falsely represented that said preparation advertised as “Queen 
Brand Capsules” is a safe, competent and effective preparation for use 
in the treatment of delayed menstruation; that there is no risk in its use 
and that it is effective for long-standing and obstinate cases of delayed 
menstruation, and 

Lt appearing to the Court, That the use of the said preparation, ad- 
vertised as “Queen Brand Capsules,” as prescribed in the aforesaid 
advertisements, or its use under such conditions as are customary or 
usual, may produce in nonpregnant women an unnatural flow of blood 
from the uterus with harmful results to the health of the user. Its use 
may also result in gastrointestinal disturbances such as purging, 
enteritis, nausea and vomiting with pelvic congestion resulting in ex- 
cessive uterine hemorrhages, and 

It appearing to the Court, That the use of the said preparation, ad- 
vertised as “Queen Brand Capsules,” as prescribed in said advertise- 
ments or its use under such conditions as are customary or usual, may 
produce in pregnant women an abortion or premature labor which may 
be followed by pelvic infection and general peritonitis resulting in the 
condition known as septicemia or blood poisoning, and 

It appearing to the Court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to the 
public and that it would be in the public interest to enjoin and restrain’ 
the further dissemination of said advertising pending the issuance of a 
complaint by the Federal Trade Commission under Section 5 of the 
Federal Trade Commission Act and until such complaint is dismissed 
by the Commission or set aside by a court on review, or the order of the 
Commission to cease and desist made thereon has become final within 
the meaning of section 5 of said act. 

It is hereby ordered, adjudged, and decreed, That the defendant, 
Charles Shrader, an individual trading and doing business as Queen 
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Chemical Company, his agents, servants, representatives, employees | 
and assigns, and all other persons having notice of this order, be, and 
they hereby are, and each of them hereby is, strictly enjoined and re- 
strained, pending the issuance of a complaint by the Federal Trade 
Commission against said defendant under Section 5 of the Federal 
Trade Commission Act, and until said complaint is dismissed by the 
Commission, or set aside by an United States Circuit Court of Ap- 
peals, or by the Supreme Court of the United States on review, or the 
order of the Commission to cease and desist made thereupon has be- 
come final within the meaning of section 5 of said act, from: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails, or (6) by any means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents directly, or through inference, 
that said drug preparation advertised as “Queen Brand Capsules” is a 
safe, competent or effective preparation for use in the treatment of 
delayed menstruation, or that there is no risk from its use, or that it is 
an effective remedy for long-standing and obstinate cases of delayed 
menstruation, or which advertisement fails to reveal conspicuously 
that the use of said preparation under the conditions prescribed in 
said advertisements, or under such conditions as are customary and 
usual, may result in serious or irreparable injury to the health of the 
user. 

2. Disseminating or causing to be disseminated any advertisement, 
by any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said preparation, 
which advertisement violates any of the prohibitions contained in 
paragraph (1) hereof. 

It is further ordered, That this decree of injunction be issued with- 
out bond, and it is ordered that a copy of this order be served upon 
the defendant named herein. 


PENALTY PROCEEDINGS * 


During the period covered by Volume 82, i. e., December 31, 1940, 
to May 31, 1941, five of the alleged violations of its cease and desist 
orders certified by the Commission to the Attorney General under the 
provisions of section 5 (1), Federal Trade Commission Act, were set- 
tied in the District courts. Civil penalties in the amount of $2,900 
were collected. The cases so disposed of are as follows: 


United States v. Mells Manufacturing Company; United States 
District Court. for the Eastern District of New York; judgment en- 
tered for $600 and satisfied January 30, 1941. 

The Commission had ordered the Mells Manufacturing Company, 
its representatives, etc., in connection with the offer, etc., in interstate 
commerce of candy, to cease and desist from: 

1. Selling and distributing to jobbers and: wholesale dealers, for 
resale to retail dealers or to retail dealers direct, candy so packed and 
assembled that sales of such candy to the general public are to be 
made, or may be made, by means of a lottery, gaming device, or gift 
enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of candy which are used or which 
may be used, without alteration or rearrangement of the contents of 
such assortments, to conduct a lottery, gaming device, or gift enter- 
prise in the sale or distribution of the candy contained in said assort- 
ments to the public. 

3. Packing or assembling for sale to the public at retail an assort- 
ment of candy consisting of two packages; one package containing a 
number of small pieces of candy, the majority of which have one 
flavor, and the remaining pieces having a different flavor, and the 
second package containing a number of larger pieces or bars of candy, 
the number of which correspond to the number of pieces of candy in 
the first package, having a flavor different from the majority, which 
larger pieces or bars of candy in the second package are or may be 
given as prizes to purchasers procuring a small piece of candy having 
a flavor different from the majority.” 


1In addition to the proceedings enumerated settlement was also made in one case prior 
to institution of suit by payment of a penalty of $5,000. 
2 Docket 3059, November 13, 1937, 25 F. T. C. 1405, 1412. 
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United States v. Montebello Distillers, Inc.; United States District 
Sourt for the District of Maryland; judgment for $100 entered and 
satisfied March 22, 1941. 

Montebello Distillers, Inc., its representatives, etc., in connection 
with the offer, ete., of whiskies, gins, and all other spirituous bever- 
ages in interstate commerce or in the District of Columbia, were or- 
dered forthwith to cease and desist from: 

Representing through the use of the word “Distillers” in its cor- 
porate name, on its stationery, advertising, or on the labels attached 
to the bottles in which it sells and ships said products, or in any other 
way by word or words of like import, (a) that it is a distiller of whis- 
kies, gins, or any other spirituous beverages; (b) that the said whis- 
kies, gins, or other spirituous beverages were by it manufactured 
through the process of distillation; or (¢) that it owns, operates, or 
controls a place or places where any such products are by it manu- 
factured by a process of original and continuous distillation from 
mash, wort, or wash, through continuous closed pipes and vessels until 
the manufacture thereof is completed, unless and until respondent 
shall actually own, operate or control such a place or places.* 


United States v. Plantation Chocolate Company, Inc.; United States 
District Court for the Eastern District of Pennsylvania; judgment 
for $600 entered and satisfied April 2, 1941. 

Respondent Plantation Chocolate Co., Inc., its representatives, etc., 
in connection with the offer, etc., in interstate commerce of candy and 
candy products, were ordered by the Commission to cease and desist 
from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed and 
assembled that sales of such candy to the general public are to be 
made or may be made by means of a lottery, gaming device or gift 
enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers, or retail dealers, packages or assortments of candy which 
are used or may be used, without alteration or rearrangement of the 
contents of such packages or assortments, to conduct a lottery, gaming 
device or gift enterprise in the sale or distribution of the candy or 
candy products contained in said assortment to the public. 

3. Packing or assembling in the same package or assortment, for 
sale to the public at retail, pieces of candy of uniform size and shape 
having centers of a different color, together with a number of larger 
pieces of candy, which said larger pieces of candy are to be given as 


3 Docket 2412, November 13, 1936, 23 F. T. C. 849, 860. 
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prizes to the purchaser procuring a piece of candy with a center of a 
particular color.‘ 


United States v. Chesapeake Distilling & Distributing Co.; United 
States District Court for the District of Maryland; judgment for 
$100 entered and satisfied May 16, 1941. 

Respondent Chesapeake Distilling & Distributing Company, its 
representatives, etc., in connection with the offering, etc., of whiskies, 
brandies and all other spirituous beverages in interstate commerce or 
in the District of Columbia, were ordered forthwith to cease and 
desist from: : 

Representing through the use of the word “Distilling” in its corpo- 
rate name, on its stationery, advertising, or on the labels attached to 
the bottles in which it sells and ships said products, or in any other 
way by words of like import, (a) that it is a distiller of whiskies, 
brandies, or other spirituous beverages; (6) that the said whiskies, 
brandies, or other spirituous beverages were by it manufactured 
through the process of distillation; or (¢) that it owns, operates, or 
controls a place or places where any such products are by it manu- 
factured by a process of original and continuous distillation from 
mash, wort, or wash, through continuous closed pipes and vessels 
until the manufacture thereof is completed, unless and until respond- 
ent shall actually own, operate, or control such a place or places.® 


United States v. Mutual Printing Co. trading as Mutual Sales Pro- 
motion Service; United States District Court for the Northern Dis- 
trict of Illinois; judgment entered for $1,500 and satisfied May 16, 
1941. 

Respondent Mutual Printing Co. in its own name and right and 
trading as-Mutual:Sales Promotion Service, its representatives, etc., 
in connection with the offer, etc., in commerce of sales promotion 
cards or any other sales promotion plans or schemes, were ordered 
forthwith to cease and desist from: 

1. Selling and distributing sales promotion cards or any other arti- 
cles of merchandise so designed that their use by retail merchants , 
constitutes or may constitute the operation of a game of chance, git 
enterprise, or lottery scheme. 

2. Supplying to or placing in the hands of others sales promotion 
cards or sales promotion plans or schemes or any other articles of 
merchandise which are used or which may be used without alteration 
or rearrangement thereof to conduct a lottery, game of chance or gift 
enterprise, when distributed to the consuming public. 


4 Docket 2777, March 4, 1937, 24 F. T. C. 778, 786. 
5 Docket 2319, November 11, 1936, 23 F. T. C. 807, 817. 
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8. Furnishing or supplying to dealers display posters or circulars 
or other advertising literature bearing legends or statements inform- 
ing the public as to the manner in which said sales promotion cards 
or other lottery devices are to be or may be distributed and used.° 


* Docket 3166, March 2, 1939, 28 I. T. C. 924, 933. 
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1727, 1728 (3122). 


TABLE OF COMMODITIES 1929 
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<ShursDeth” tratekillingwpreparation<.2. = 1786 (02760) 
WORST Sa 3. a al cee Se RS ep nee PT eee =, .L66G 


1671 (8026), 1682 (8043), 1686, 1693, 1721, 1723 (31138), 1726 
(3120), 1730 (8126), 1757 (02705), 1775, 1808 (02799). 


ORSSU Ey SAVE): ABYSS ill (ey 8s SS ee ea i ee a lea ee a a ae ee eee 1686 
pers Re CLEC ete eee Soe SS pe een a Ee ae 1808 (02799) 
es cen cir ig ee ee a ae ed eee 1671 (3026) 
OREN ON er Se are BARA SR on a 1808 (02799) 
SEE URE YORE ee el a ern 2 a ary tans ee 1682 (3043) 
“Silver Moon Brand Nerve Sedative. Tea”__________-__.-___=___ 1761 (02715). 
DilivenwWa PomnCDEOGUCLIONS = 2 8 eae ee 1659 (3005) 
RkanmbeanliicAtion device 28 ee 1802 (02789) 
Wie reaemPnt or, remedy. — =. 1676 (3031), 


1690 (3057), 1747 (02683), 1748 (02685), 1762 (02716), 1773, 
T7774 (02736), 1782 (02752), 1793, 1794 (02777), 1797, 1799 
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BoolarimocrmOin imMentye sss. 8 8 eee te 1799 (02784) 
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OMEN CROC OOM yee ree Oe ete 1770 (02726) 
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Sore throat. remedies and treatments__._.--_-__-__---_----____ 1743 (01395) 
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SOLES AWD CIV mech RO -Ct ci er eer Se St he 1807 (02796) 
Sireteieres CUiis Ll pee we Sees ed ee 1726 (8118) 
“Stuart’s Laxative Compound Tablets” _-_______._ _- 744 (01589) 1802 (02791) 
SHC) CODUKG NSS) eee ee a ee 1663 (8010), 1691 (8059) 
SUTICMNWVOMICTI Se ot a Ue Meer ele ieerk er ee ety ue eh Cee BS a tie 1718 (38107) 
“Sulpho-Olive Treatment” scalp preparation___---.---------_--- 1809 (02801) 
SULT RUT AMON GO TN ee ene eee ee see Shee 1690 (8057) 
Ome LiCl aie encil ee 22 se ee awe cee Se aE ae 1772. (02781) 
Sc STM TENS TICCUt MCA Cl alee ae Fs a Se 1700 (8073) 
SIRT Tol TREE IRGU AP eso) ge ee 1751 (02694) 
SE SRMOGING MEDC AIL MN VOS Guaeemeeenm eee re kee oe oe 1678 (8036) 
PSviewievememedicinale preparations. -—-—— === = a eee 1763 (02719) 
TINEGS” MOS TONG a a ee 1758 (02708) 
LIN sxehilll CS Meer ete eee on Se tA 1698, 1723 (8113), 1731 
inoxine medicinal preparation___--—-—___---__-----____ Sees 1743 (01895) 
wPnymoborine, .medicinal preparation... == 1780 (02747) 
wine, Creme Shampoo Hair Coloring” 2528-22-22 42 _ 23 -2a Se 1811 (02806) 
ANC ORG ORY 2: Ne eee ee Beg A pire es ae Teh _... 1806 (02794) 
Tomics . <=.» aR SS es eS fo ah 1794 (02778) 
AR COS eS Eo 5 Lhe a eg a Ee ae ee pe 1709 
“ite: SiGe Thre. ee 1685 (3047) 


COONS” IRN DEES)... ee 1685 (3047) 
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Treatment for hosiery and lingerie___-_ 1669 (3021), 1708 (3088), 1811 (02803) 
OT Siton- Motor Oil? a= Ss a a a a ee 1757 (02706) 
“Tropical “worsted” 228 22-20 ee a ee ae ee L775 
“Tuyscanny,’ “Tuscany ore“ Duse. 2s saeaeeeteoeee 1688 (3053), 1701 (3074) 
COT ye GG] ee seta ett A ees ah SUS a eee 1719 
“Uitra-wleven “Vegetable: Lablets === ee 1765 
Upholstered furnitures 2=2==--= === SS 1660, 1663 (3011) 
Urine: testing evit Gite 2 tee a a eee 1790 (02768) 
“Valortone: hairspreparation===2=-—=22" 2-205 1756 (02704) 
“Vanilla Wxtrace EE ee eee 1807 (02796) 
Vapor-electric- bath cabinets=22 ===> eee 1788 (02765) 
Vaulte;!burialesce2 22s Sot ee a ee ee 1683 
UVereDrOlh utes ox aceet «een el ee a ee oe See 1763 (02719) 
“Vegetable Broth’ Concentrated ?iis_ 2 Ss02 2S ee eee 1765 
Vegetable’ products; dehydrated: 24s) se ears ae 1765 
“Veoetrates sau re. Suse ite 2 a ee eee eee ee 1763 (02719) 
(Vey? medicinal: preparation=2-_—- =~. =) =e = 1806 (02795) 
“Vimm’s Whole Wheat Germ” and “Wheat Germ Oil Capsules’”__ 1783 (02754) 
“Virgin” Mw0ol - fiber 222 sea ee ee 1775 
“Vit-A-Hair- and -Scalp™ Oil 222 a ee 1803 
“Vitamin ‘A’ Concentrate” and “Beauty Cream”___--___--_--_--__=-_~ 1803 
“Vit-A-Pac” cosmetic__------- pettoc atine et I eto Oe Tuk, eel seein Sa 1803 
Witaminy preparations 26 sss 2a 1763 (02719), 1765, 1794 (02778), 1803 
“Vitey-berlesmedicinalapreparations=2=22=-— = eee 1780 (02746) 
“Wa-Hoo Bitters” medicinal -preparation.-....~.-_—~--+-+-.22 222 1672 
“Walker siiHamous: ToothsPowderw=2. = 2 eee 1792 (02773) 
Wallpaper cleaners. -- =e pee ee te ee eee 1716 (3102) 
‘“Walltham™=> pens (222222442. fle ee he ek a ees ee 1729 
“Ward’s Supreme Electric Fence Controller”_____________________ 1807 (02797) 
SWaterproot? eluent ==> See = Se se 1701 (3075) 

Wearing apparel: 
MGI See en ee ne ee 1671 (3026), 1698, 1783, 1775 
IWiOMEN) SStatew hts: Be les ec ee ~ 1698, 1718 (38107), 1808 (02799) 
Wheat: .germ) + OUet 22 i oe ee ee eee ae 1670 (3024) 
“Wheat Germ Oil Perles, Standard Potency Vitamin ‘H’”’_________ 1763 (02719) 
Wigeit? oobi ees Se a ee eee V1 1772 (02731) 
AWALLAM Sieh OOF MPLCDAT ATT OMS sere = occa oe ee re 1666 (3017) 
“Wonder Live Milk Pellets” poultry feed____....-_-_-____________ 1661 (38008) 
VWioodsinish. Orspresenvativeles ses see ees 1690 (3056), 1705 (3081) 
“TW OOIRE Ses fee ee se ee de 1682 (3048), 1719, 1781, 1775 
ge A. 0a Co) 1 + anne ee EES ae Ree ptr es SU Awl ot eet 1775 
UV OY ee eG eae kee So De ere ee 1682 (8043) 
“SWoorstedme oe. ae ae SEO seh ee ee 1719, 1775 
Wirappings,. (Christmas) pack 2 ye sees cee ae a 1658 (2825) 
WERE Mi Salve yc 28 2c ea te ee Le rd tea 1782 (02752) 
G2 (Rha eel) SB nk eee oO eM OME LL CUE U aH Ere thl ibm Ls 1719 
*Your) Willyand, Howato Write It? bookletesesu as ane ae etl aan 1741 
“Zerco-Dri-Cod” poultry and livestock feed______..___.________ 1678 (3034) 
“Z0v=bréeakfast iceréals 2222220 e ak Se ee i ee 1802 (02790) 


“Zymole Trokeys” medicated lozenges__ .__________ 1778 (02742), 1781 (02749) 


INDEX’ 
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Abortifacient qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 

Acts, unfair or deceptive, condemned in this volume. See Unfair methods, 
etc. 

Adaptations of foreign designs, misrepresenting products as being. See 
Advertising falsely, etc.; Misbranding, etc. 

Advertising falsely or misleadingly: 


As to— 
Agents or representatives— Page. 
Harnings-or-profits == — =e ee 526, 783, 1270, 1351, 1542 
Merms -and conditions: sS= === == =e 4 Oe AE Ey 340, 504, 526 
Ailments and symptoms, generally____-______________________ 87, 


107, 180, 292, 387, 493, 1227, 1299, 1478, 1502 
Business status, advantages or connections— 


PA SSCUS Ste ees Soares oe eS WM me Se een oe BE Pe 1270 
Branch: — Of Ges SS a SSE eS ae 1152 
Connections and arrangements with others— 

I Bue Brea ss Gye) gy ek SS Te Rs Ee o_O aa eae 1068 

Beneficent, educational organization.___________________ 1003 

Government. Income-+Tax Unit. 22422 -3) —-2e Ee 483 

Massachusetts Institute of Technology___-___-__---____- 1330 

Mellon spit tes = es ere ee ee ee 1330 
Consumer organization: 220 Siee -oee ee Ea ee 1330 
Correspondence school being activity of industry concerned__ 1068 
Dealer being manufacturer__-_---.._ 378, 387, 475, 952, 1284, 1596 
Dealer owning or operating laboratory____---------..------. 1583 
Dineet: purchasine tMneCULOdS === === 5 ae 402 
Domestic “concern” being” foreign== === ===" =e ae 1596 
Heuipmenteand tachities= 2 ates Se Se Se ae 20, 1330 
Jb NOOK Serhan oe ee eh ee See 1270 
Government connection or sponsorship— 

[Bey Sy aVeT A eh a a re 221, 483 

COMMER bel Xoo te eae ee ee eee ee ee 483 
PMStOM VA Oe OSI CSS ees ere ee ae ee 1330, 1542 
Manufacturer being— 

Dina One ee ee 1596 

Makers otra le prOOUCtsms Old ate ase a eee en 797, 849 

1330 


Na tuiltere tal lsinesc am ielesetrre MbclusOse ert 2 Ses 
Rersonnelior: staiho ee eeee 


1Covering practices included in cease and desist orders and stipulations at p. 1953, in 
instant volume. For index by commodities involved rather than practices, see Table of 


Commodities, preceding. 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 
Business status, advantages or connections—Continued. 
Private business being— 


Page 
Library. and «educational -services=--2 == 1003 
Rressuservicel: Se Se ca ST 1258 
Research and. educational -organization____________-_- 1330 
WV yes eee ne ae es eit ee ene LL 574 
Retailer, being wholesaler or jobber—-+---~--4----.+-+--=-- 763 
Seller. being doctor__.2.=---2-=522-5-2---- + = - oe 
Seller’s— te. 
Special <abilities;.in.genera = ee 1566 
Training, education, or, experience___—-___=-s_* _ 44245 82, 1330 
Services and facilities offeredssaaes2ste as, wpe sla nae de Peay 20 
Sizeuie.. Des etPtl oe eee ete mbes 1068, 1152, 1330, 1596 
By .depittionslecsscoscecee Shoe 1152, 1596 
Sto¢kii2 28202 823s eee ee eee Se ae ee 402 
Success orsstanding-20_ ___ 26s ee eee 1330 
ISI ACH IMS IOUS LCS SS ea e 763, 1270 
Unique nature or situation. =e ee eae eee 221 
Certification; ofyproductiot Ae wap nee ere ee 1085 
Color perman en ce@_w25sseeeess 2 ee eee See tS SNES _ 359 
Comparative merits_______- 20, 229, 840, 348, 359, 412, 423, 526, 826, 1054 
Competitorsand their products_—--= = === eens eee 1400 


Composition 


Mp ee ER See eee eee 70, 176, 238, 359, 771, 


788, 989, 1139, 1184, 1311, 1429, 1466, 1478, 1596, 1626 


By depictions 
Condition .of product.1-23 =. pope? See 
Domestic product being imported 

By -depictions=... eS ee Nee ane ee 
Earnings or profits 

_ Free product or samples— 


a Spite a petere tH deen Dhaene Aten ee EE Ae 1311, 1466 


402 


Files b see eae er 325, 1890, 1596 
1596 
ee 221, 526, 783, 1068, 1270, 1851, 1542, 1544, 1583 


Jim geneVales ors... sn a Lowes e ie Seb en tage’ Oe 751, 1270 


Price of which included in charge otherwise demanded 


139 


148, 184, 340, 504, 526, 751, 14381, 1596 


Government— 
Approval or indorsement.—=— >see eee 483, 826, 1400 
Connection orvsponsorship === == == See eee 221, 483 
Requirem CntS. sethantes een Sees ep 483. 


Guarantees, refunds, and replacements 
History of product— 


In general____ 53, 288, 325, 340, 402, 412, 849, 1003, 1014, 1068, 1095 


Adaptations of foreign designs 


Soo eoke let ap ee rete ees RE 325 
Tdentity GLsproduet sass == ees eS Se epee ee = eee 1014 
‘Indorsement, approval, or sponsorship of product— 
Beneficent, educational. organizationi=222-24_ Ss 2etew 1003. 
‘Bureau of Mines: 2) ee a ee ee eee ee 826 
Doctors BEF OUP SS eS ee aa lee eae ee eee ae 229,- 487 
Hood and" Drug Administrations =e een eee eens 1400 
Good Housekeeping "Magazines s=—= tee ee ees ene enna 1440, 


Government, in general 


INDEX 1933: 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 


Indorsement, approval, or sponsorship of product—Continued. Page: 
Mealin groups and organizations... 4.2 as ee 826 
ERR EAPO Was ea aa A AS Ee ee 1068. 
Oxd Ord MUM VORSi tyes = sitter or 2 hee ee ee ee 1003 
seublieshealtheau thon ties: =— 26.765 2 ek oe ee 826. 
SCLENUISES TAN DO VSICTAN G2 2= ees» No Ones 228, 437 

_____ Underwriters’ -Laboratories________ a a eee ee eee 526) 

SOU SLE SLE CLK gn a a a ee 221, 1068: 

» Law conformance or requirements— 
MCC OC all eee en a Ie a ela eee 483 
Food and Drug 7kdministtatione. - en ae+- ee e e 1400: 
Hoo dmDiues oe Cosmetic Act of 1030neo- a54e ee ney 1400 
BN@Mm ease les caDrOUU Chae = se. fe eee ee a 402’ 
Nature of— 
Manufacture or preparation of product— 
He CNR ANS Aaa ee See See eee eee 184, 359, 1003, 1014 
, NV oe VCS oa ne a ee 359) 
Product___ 184, 292, 340, 402, 768, 849, 883, 916, 1003, 1139, 1820, 1626 
Be NCed SLO sDFOdUCl_Ol, SCIVICCS sae eee eae oa as ee ea 483. 

Oldeoroductibeing new Se eee 402, 1003, 1184 

Opportunities in »product or’ service______---____-----_ 221, 1068, 1583: 

PAtentS.an de parenteaApOliCatlONS sees nee eee eee ee 475, 

Premiums, prizes, OPcawalds=-_ 2-2". 2.2 ee ee 325, 751 

Pri CCG = 2 20, 334, 526, 751, 763, 807, 1003, 1068, 1184, 1199, 1431, 1596: 

Qualities, properties, or results of product— 

JN GE BURNS O 0 SS eee 720, 927, 1030, 1525: 
INOCHISPM CS S ae s S are Ma Se a ere ee ee eee Le 13. 
Antiseptic or germicidal____---____-__ 395, 437, 916, 927, 972, 1515. 
Auxiliary, improving and supplementary----~- 412, 423, 1054, 1542 
Cleansing or purifying____-~ CO eee te oe eee 848, 1061 
Conserving, om ipreserving 2... a eee ee 423 
(CONDENES Ch S2 Ss re ee ee ee ee 437, 927, 972 
Gosmetic, collet and peautifyine=— = = a 70, 


77, 87, 176, 229, 238, 348, 849, 972, 1046, 1095, 1139, 1845, 1478, 
1502, 1555. 


Durability, and permanence=_-—__ += se 20, 359, 1481 
Economizing or saving.—-___--__-------- 20, 340, 348, 412, 423, 526 
Pducatioualeandantormative.—.____ ---_--_--_____--______ = 1583 
Functional effectiveness, operation and scope, in general_____ 13, 

77, 184, 238, 340, 348, 395, 412, 526, 826, 849, 883, 916, 1542 
imi aun oe a a Ee eee ee 412 
Insecticidal, verimicidal, or, related_..2_==_—---_--- === Fe5.,, Alon! 
Medicinal, therapeutic, remedial, and healthful-_____-___-__ 183. 


32, 44, 87, 107, 130, 238, 260, 292, 387, 429, 437, 450, 469, 564, 
678, 686, 720, 849, 857, 867, 883, 894, 916, 927, 941, 972, 1030, 
1095, 1130, 1189, 1216, 1227, 1251, 1291, 1299, 1320, 1345, 1376, 
1515, 1525, 1566, 1583. 

Preventive mOt mp LO UCCUlV Caeser eee 423 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 


Qualities, properties, or results of product—Continued. Page 
Reducing____-_ peas oi aE adap aes) ssn hile fa Bh ane ee ae aE 122 
Safety =a ee ee 32, 


53, 77, 122, 180, 184, 229, 238, 260, 429, 437, 450, 720, 776, 857, 
883, 916, 927, 1030, 1046, 1061, 1216, 1251, 1291, 1320, 1376, 1502, 


1525: 
Style ie ee a RE Oe ee a oe ee 402 
Wateror moisture: resistantsss eae ee eee 1431 
Qualitycot product 24a 9 ss ee eee 402, 1284, 1596 
Safety of product ee ee ee ees 32, 


53, 77, 122, 130, 184, 229, 238, 260, 429, 437, 450, 720, 776, 857, 883, 
916, 927, 1030, 1046, 1061, 1216, 1251, 1291, 1320, 1376, 1502, 1525 


Sample,- offer or<order conformance2=- =) 3 __ = = 751, 1330 
Scientific omrelevant fact s-2=<=—~ ee eee 87, 107, 180, 
221, 292, 348, 387, 483, 493, 1068, 1199, 1227, 1299, 1478, 1502, 1583 
Seals Of" approval {a= st Sees 2 hanes Ses eee ee eee 1085, 1440 
Size sof preduct seek arse ea a ee eee 1003 
Source or origin of product— 
GOVELDINET Cee eer ee ee ne ee 483 
Maker— 
In*cenera] Mt ann eS ee 325, 402, 1003, 1014, 1068, 1830 
Docton sett se eee BES SBOCRR Neues era wate 1014 
Place— 

MoréionS: {2 ee Ss ks ee Soke See See were 325, 1890, 1596 
Special, limited or introductory offers________ 526, 751, 1008, 1431, 1555 
Standards; conformance: 222s ease aas eae eee ee ee 184 
Success, use or standing of product— 

Ine? en eral ts Or sane ae A re ae a oe 402, 437 
Leading =storese seer ae ee ene thy HOM Ed 73, 4 1061 
Terms and conditions_____ 340, 504, 526, 751, 1068, 1258, 1270, 1330, 1544 
Testimonial Gee ee ee ee ee ee ee 686, 1566 
Tests— 
Dns general 2 a ee eee 359, 412, 13830, 1440 
Comparatives-- a Us Vee ees Oe ae ee ee 826, 1330 
Independentagency 222 ets. 5 ee ee ee 1085 
Undertakings intcenera] Seine ee eee ee 1068, 1830, 1544 
Unique nature or advantages of product__________________.______ 229, 
238, 348, 483, 526, 826, 1095, 1139 
Valuevot producti. 186 Cee Se eee eee 751, 1184, 1270, 1596 


Advertising matter, supplying false and misleading. See Furnishing, ete. 
Agents or representatives: 
Misrepresenting orally by. See Advertising falsely, etc.; Misrepre- 
senting orally, ete. 
Securing falsely or misleadingly. See Advertising falsely, etc.; Se- 
curing agents, ete. ; 


INDEX 
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Aiding, assisting or abetting unfair or unlawful act or practice: 
(See, also, Combining or conspiring; Furnishing, etc.; and, in general, 
Unfair methods, etc.) ; 


1935 


Through— Page 
Advertising, “name sales,” falsely or misleadingly______________ 402 
Assisting, variously, price restraint undertakings and combina- 

CVO ING Seen ees ad rar rane Td tee I ERASING A 155 
Collecting from, and disseminating among, Institute members, 
information re prices, terms and conditions of sale___________ 155 
Supervising and policing members of industry re prices, terms 
and“ conditions of saleo — sts sera etn ti Sa ee ees 155 
Supplying readily removable advisory labels_______.-___________ 875 
Ailments or symptoms, in general, misrepresenting as to. See Advertising 
falsely, ete. 
Analgesic qualities of product, misrepresenting as to. See Advertising 
falsely, etc. 
Antiseptic qualities of product, misrepresenting as to. See Advertising 
falsely, etc. 
Approval of product, misrepresenting as to. See Advertising falsely, ete. ; 
Claiming indorsements, etc.; Misbranding, etc.; Misrepresenting orally, 
ete. 
Assets, misrepresenting as to. See Advertising falsely, etc. ; Misrepresent- 
ing business status, ete. 
Assuming or using misleading trade or corporate name: 

As to— 

COMPATATIVE tests ames = = TAREE MM ith TEE tae TSE IEE 1330 
Consumersoreanizatlon===—Ss=s— So ~~ ee EN = BY eee eee 1330 
Dealer=peing=manutacturer===—-=—-=s=s—es eS Se ee 378, 1284 
Dealer owning or operating laboratory__--_---___________-_____ 1583 
Domestic-concern-being. foreign——~ — = ee a 278, 1596 
Manufacturer making-all products! soldei-2"2> = Ie 797 
Private business being— 

IRTOSSSSeCLViCOr as seer eS wees A oe ee eee 1258 

WNiVeISitvas—s ace e re a= Seen Le eee ee eee ee 574 
Retailer being wholesaler or jobber_-.-__------_---_------__-__ 763 
Sellensbeineud OCLOY Eras = =e ans mere eee nen een ae 1291 


Auxiliary qualities of product, misrepresenting as to. See Advertising 
falsely, etc. 
Awards or prizes, misrepresenting as to. See Advertising falsely, etc. 
Beautifying qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 
Beneficent educational organization : 
Misrepresenting as to— ; 
Connections or arrangements with. See Advertising falsely, etc. ; 
Misrepresenting business status, ete. 
Indorsement or approval of product by. See Advertising falsely, 
ete.; Claiming indorsements, ete. 
Bids, government or public, restraining price competition in. See Com- 
bining or conspiring. 
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Boycotting: 
Suppliers. of competitors— 
Tos Page 
Kixeandenaintain tresalecprices: 22-5 5 ee 587 
Monopolize..distribution, ond: sales... 2 58T 


Boy Scouts of America, misrepresenting as to indorsement or approval 
of product by. See Claiming indorsements, etc. ; Misbranding, ete. 

Brands, using misleading. See Misbranding, etc. 

Branches, misrepresenting as to. See Advertising falsely, etc.; Misbrand- 
ing, etc.; Misrepresenting business status, ete. 

British Royal Family, claiming indorsement or approval of product by. 
See Claiming indorsements, ete. 

Brokerage payments or acceptances, discriminating in price through. 
See Discriminating in price. 

Bureau of Mines, misrepresenting as to indorsement or approval of prod- 
uct by. See Advertising falsely, etc.; Claiming indorsements, ete. 

Business status, advantages or connections, misrepresenting as to. See 
Advertising falsely, etc.; Assuming or using, etc.; Misrepresenting busi- 
ness status, etc.; Misrepresenting orally, ete. 

Certification of product, misrepresenting as to. See Advertising falsely, 
ete.; Misbranding, etc. 

Civil Service Commission, misrepresenting as to. See Misrepresenting 
business status, ete. 

Claiming or using indorsements or testimonials pancie or misleadingly : 

As to or from— 


Beneficent, educational organizationes. == —- 2s. oe ae ee 1003 
Boys Scoutsmoty Americas =s ae eee eae eee ee 660, 666, 672, 958: 
British PRoy a letomni liye se ss Se a ee 278: 
Burcaus ofeiMin Gg 22st se pee es ae ee 826 
TIOCUORS 2 SPH E oS es a See SE ee es eee 229, 4387 
HoodeandsbDruseAdmiini gina tone. ee a ee ee 1400 
GoodtHousekeepingtmaraziner: == ees ee ee eee 1446: 
Goyvemmentnine general == 22 eae ee en ee ee 488, 826: 
Healthecroupssandiorga nization Ge eee eee ne 826 
Industry@hinvelyed==2 os ee eee ee ee 1068 
OxfordieWiniversityo.. oS ak ee ee ee 10038 
Publiewhealthe authorities... oe a eS ee ee ee a 826: 
Scientistspand physiciang! 08 seve ee ee ee 229, 437 
Underwriters labora tories aera alae eagerness ee eee 526 
Wserg) sim ‘eeneralsa = ee ee oe ee ee oe a 686, 1566. 


Cleansing qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 
Coercing and intimidating: 
Members of industry— 
To join and conform to prices, terms and conditions of sale______ 155: 
Prospective customers— 
To purchase and make other commitments by threatened dis- 
PATA CMON (A ee Sc oe eS ee ee ee eee en ee ee ee 1330 
Seller members— 
To conform to higher uniform delivered prices, as concertedly 
TOO 2s = ee a ee ee ee ee eee 538 
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Coercing and intimidating—Continued. 
Suppliers— 
To monopolize sale and ‘distribution. 220-0) oe 
Color, misrepresenting as to permanence of. See Advertising falsely, ete. 
Combining or conspiring: 
To— 
Fix and maintain prices and hinder competition— 
Through— 
Agreeing on— 
Jobber or jobber member prices________--__-_______ 
Jobbeninesale: pricesmss 40. | wiehet a. tev eek oe aes 
Producer member sellers’ prices________-_-_-_._-_-_-_._- | 
Coercing or intimidating industry members____________ 
Collecting from, and disseminating among, Institute 
members, information re prices, terms, and conditions 


Debating, agreeing on, and putting into effect, general 
price increase through sellers’ Institute and others, 
andradkeringy theretole==2=—==— aa as Sere 

Filing with sellers’ Institute— 

Dealer and user contract forms____-----_-__ ahah Dees 
Periodic sales and other trade statisties____________ 
Published price lists, discounts and terms of sale___ 

Fixing and maintaining uniform minimum prices________ 

Holding meetings of producer and other members— 

To— 
Hiss Hobberuresaley prices. ets 
Hix prody cer =pLices- sae enease =e 

Issuing public business price lists and public business 
policy sheets, and requiring and checking adherence 
thereto by agents or representatives in public or 
GOVErnmMentnDlds: —S Saas Sl See es Soe Sees 

Limiting sales by producer members to jobbers main- 
taining retail prices suggested by former__—--------~ 

Notifying sellers’ Institute of deviations contemplated 
from theretofore filed published price lists_____----_ 

Policing and supervising members of industry____-+-- 

Withholding sale on new product, pending classification 
and price, determina tion] _Sa="— 222s ie. 

Fix and maintain resale prices— 
Through— 

Agreeing on— 

Jobber or jobber member prices__-_-_--_----------- 
Jobberuresalempricesaee ss es sees Se 
Producer member sellers’ prices___-__-----—------- 

Causing jobber members to refuse to purchase from 
producers selling to jobber or other outlets not desig- 
nated by members__------~------------------------- 

Holding meetings of member and other jobbers to influ- 
ence and coerce manufacturers to limit sales to jobbers 
approved as willing to maintain retail prices sug- 
gested by manufacturers__-~---~-------------------- 
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Combining or conspiring—Continued. 
To—Continued. 
Fix and maintain resale prices—Continued. 
Through—Continued. 

Limiting sales by producer members to jobbers main- 

taining retail prices suggested by former_____-__--_-- 
Limit distribution to “regular” channels— 
Through— 

Causing members to refuse to purchase of producers not 
limiting sales to purchasers designated by members 
and associated regional association_______-_-__-_-__-_ 

Exchanging information by questionnaires, etc., through 
members’ secretary or other representative as to sales 
policy of manufacturers and jobbers in and of mem- 
bers’ concerted refusal to purchase of producers not 
limiting sales to purchasers designated by members 
and associated regional associations___-____-_-__-___ 

Monopolize sale and distribution— 
Through— 

Agreeing on— 

Jobber or jobber member prices___-_-_---__--___- 

Jobber, wesalespricegs: s-seb ee ee 

Producer member sellers’ prices__-_____ ae ae Se 

Causing— 

Jobber members to refuse to purchase from pro- 
ducers selling to jobber or other outlets not 
designatediebysimembers=—.2) =e = a ee 

Members to refuse to purchase from producers not 
limiting sales to purchasers designated by mem- 
bers and associated regional associations________ 

Coercing, intimidating and persuading member sellers 
to conform to higher uniform delivered prices, as 
concertéedlyvfixedsichsse el eae oie ES ee 

Corporate merging of competitive and _ conflicting 
interes tsyah.< see tee Pos — aan ee lees 

Employer-labor excluding agreements__________________ 

Establishing and maintaining minimum jobber, dealer 
and contractor, prices and uniform terms, discounts 
andconditions., Ree! tigi alles eee eee 

Exchanging information by questionnaires, etc., through 
members’ secretary or other representative as to sales 
policy of manufacturers and jobbers in and of members’ 
concerted refusal to purchase of producers not limiting 
sales to purchasers designated by members and associ- 
atédunegional associations fas. sees | yee ene 

Exclusive and tying dealing arrangements under color of 
patenterights algae 6 Fw ie oi eri: he eee 


Page 
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Combining or conspiring—Continued. 
To—Continued. 
Monopolize sale and distribution—Continued. 
Through—Continued. 

Fixing and maintaining uniform delivered prices to econ- 
sumers, municipalities, and government agencies and 
DEOJCC(S mee a era ee Se Pt ae ce 

Holding meetings to devise means of requiring dealers, jobbers, 
manufacturers and producers— 

To— 

Fix, establish and maintain delivered prices to con- 
sumers, including municipalities and other: govern- 
mentzagencies: or projects ses ees Aes 

Fix, establish, publish and adhere to uniform deliv- 
CTCUMPELCE Sze ae era Re ee appa Sel” A ER Se oa 

Fmportsandrexport-agreements ee Mau sit a ee 
Limiting sales by producer members to jobbers maintaining 
retail, prieesrsugsested by, former. =) 2) 5 ee ee 
Misrepresenting law conformance or requirements as to— 
Competitive products____________ er ee Ag Sa Sk 2 Has ae 
Government pindorsement..22=. == Ss see eee 
OWN DOG CUREA Se) PLACE eR | pale AO SAM SOA I EEO ea 
Patent dequisivions and 1S units = ee eae ee eA 
Patentrpoolineparransements=—- sath ss sae RU a Se eee 
Tradessecreteacreements= 22 re aoe ee ee eS rae eee 

Comparative merits of product, misrepresenting as to. See Advertising 
falsely, etc. ; Misbranding, ete. : 

Comparative tests, misrepresenting as to. See Advertising falsely, etc. ; 
Assuming or using, ete. 

Competitors and their products, misrepresenting as to. See Advertising 
falsely, etec.; Disparaging, ete. 

Composition of product, misrepresenting as to. See Advertising falsely, 
ete.; Misbranding, ete.; Neglecting, etc.; Using misleading, etc. 

Condition of product, misrepresenting as to. See Advertising falsely, etc. 

Conserving qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 

Consumer organization, misrepresenting as to. See Advertising falsely, 
etc. ; Assuming or using, etc. ; Misrepresenting business status, ete. 

Container differentials, discriminating in price through. See Discriminat- 
ing in price. 

Containering deceptively. See Misrepresenting quantity. 

Conserving qualities of product, misrepresenting as to. See Advertising 
falsely, ete. : 

Corporate name, assuming or using misleading. See Assuming or using, 
ete. 

Correspondence school representing self falsely as activity of industry con- 
cerned. See Advertising falsely, etc.; Misrepresenting business status, 
etc.; Misrepresenting orally, etc. 

Cosmetie qualities of product, misrepresenting as to. See Advertising 


falsely, etc. 
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Cutting off competitors’ access to customers or market: 


Page 


Through— 
Causing jobber members to refuse to purchase from producers 
selling to jobber or other outlets not designated by members___ 587 
Hmployer-labor, excluding..agreements_—-~____ =+____-$_2-=2-- = 694 
‘Cutting off competitors’ source of supply: 
Through— 
Boyeotts 1. coercion, and. Intimidations--=2 2 = =e sees ee 587 
HKmployer-labor excluding .agreements._.__.-=.= 4} == = 694 
Dealer representing self falsely as: 
Manufacturer. See Advertising falsely, etc.; Assuming or using, 
etc.; Misrepresenting business status, etc.; Misrepresenting orally, 
ete.; Using misleading, ete. 
Owner or operator of laboratory. See Advertising falsely, etc.; 
Assuming or using, etc.; Misrepresenting business status, etc. 
Dealing on exclusive and tying basis: 
To monopolize sale and distribution, under color of patent rights_____ 1400 
Dentist, misrepresenting as to supervision of product by. See Using mis- 
leading, ete. 
Depictions, misrepresenting product through. See Advertising falsely, 
ete.; Misbranding, ete. 
Designs, misrepresenting product falsely as adaptation of foreign. See 
Advertising falsely, etc.; Misbranding, etc.; Using misleading, etc. 
Direct purchasing methods, misrepresenting as to. See Advertising falsely, 
etc.; Misrepresenting business status, ete. 
Discounts, combining or conspiring to fix and restrain. See Combining 
or conspiring. ; 
Discriminating in price: 
In violation of Section 2— 
Through— 
Allowances for service facilities_____-_______.________-___ 306, 315 


Brokerage payments or acceptances__ 215, 370, 1187, 1192, 1198, 1194 


Charges and price differentials, generally__________-__.__ 901, 1116 
Container differentiale=— = 2 = seo eee 60, 901, 1116 
Customer classification for, discount__-_.—_ =_ 306, 315 
Discounts of varying amount, not justified____-__.___________ 512 
Placer dittenentialgs === 5 oes a =e ee ee 60, 1116 
Quantikyacommal Emre GT COS a aes ee eee ee 1116 
Disparagement, threatening, to coerce and intimidate prospective cus- 
tomers. See Coercing and intimidating. 
Disparaging or misrepresenting competitors or their products: 
Products— 
As to— 
Law conformance and requirements— 
Hood vandeDrugeeAG mini shri 1o nesses eee 1400 


Doctor: 
Misrepresenting as to— 
Indorsement or approval of product by. See Advertising falsely, 
ete.; Claiming or using, etc. 
Supervision of product by. See Using misleading, ete. 
Seller representing self falsely as. See Advertising falsely, etc. ; 
Assuming or using, etc. ; Misrepresenting business status, etc. 
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Domestic concern representing self falsely as foreign. See Advertising 
falsely, etc.; Assuming or using, etc. ; Misbranding, ete. ; Misrepresenting 
business, ete. : 

Domestic product, misrepresenting as imported. See Advertising falsely, 
ete.; Misbranding, etc.; Using misleading, ete. 

Durability of product, misrepresenting as to. See Advertising falsely, ete. ; 
Misbranding, ete. 

Dyes, vat, misrepresenting as to use of. See Advertising falsely, ete. 

Earnings or profits, misrepresenting as to. See Advertising falsely, ete. ; 
Misrepresenting orally, etc. ; Offering deceptive, etc. ; Securing agents, ete. 

Heonomizing qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 

Educational organization or service: 

Misrepresenting as to indorsement or approval of product by. See 
Advertising falsely, ete.; Claiming or using, ete. 

Private business representing self falsely as. See Advertising falsely, 
etc.; Misrepresenting business status, ete. 

Educational qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 

Education of seller, misrepresenting as to. See Advertising falsely, ete.; 
Misrepresenting business status, ete. 

Employer-labor agreements to restrict or monopolize distribution and sale. 
See Combining or conspiring; Cutting off competitors’ access, ete. ; Cut- 
ting off competitors’ sources, ete. 

Employment, misrepresenting as to. See Advertising falsely, ete.; Mis- 
representing orally, etc.; Offering deceptive, ete. 

Equipment, misrepresenting as to. See Advertising falsely, etc. ; Misrepre- 
senting business status, ete.; Misrepresenting orally, ete. 

Experience of seller, misrepresenting as to. See Advertising falsely, etc. ; 
Misrepresenting business status, ete. ; 

Facilities and services offered, misrepresenting as to. See Advertising 
falsely, etc.; Misrepresenting business status, ete. 

Failure to reveal, unfairly or improperly. See Neglecting, ete. 

Financial ratings, misrepresenting as to. See Advertising falsely, ete. ; 
Misrepresenting business status, etc. 

Food and Drug Administration: 

Misrepresenting as to— 
Conformance or requirements. See Advertising falsely, ete. ; Dis- 
paraging, ete. 
Indorsement or approval of product by. See Advertising falsely, 
ete.; Claiming or using, ete. 

Food, Drug & Cosmetic Act of 1939, misrepresenting as to conformance to. 
See Advertising falsely, ete. 

Foreign branches, misrepresenting as to. See Misbranding, ete. ; Misrep- 
resenting business status, ete. 

Foreign origin of product, misrepresenting as to. See Advertising falsely, 
ete.; Misbranding, ete.; Neglecting, ete. ; Using misleading, ete. 

Free product, misrepresenting as to. See Advertising falsely, etc.; Offer- 
ing deceptive, etc.; Securing agents, ete. 

Functional effectiveness of product, misrepresenting as to. See Advertis- 
ing falsely, ete. 
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Furnishing means and instrumentalities of misrepresentation and decep- 
tion: 
(See, also, Aiding, etc., and, in general, Unfair methods, etc.) 


Through supplying false and misleading— Page 

Advertising circulars, mats and color plates, reprints, and other 
Matter oie Pree eee Se ae 788, 1008, 1284, 1466, 1626 
Bnvelope: stuilerstes =e ne eee eee 1626. 
Pamphlets misrepresenting purchasers’ competitive product_-_---~ 493 
Seals, emblems, ete:, of approval or testi2-222=2 522 =n == =e 1440 
Sketches) “andistesigns= 22) wee anit Sa Rey ee ee eee 325 
Taessand. abelsute Ss Satie ee ee 325, 1207, 1243, 1466 
1626 


Mp ary Sf Ory SEB IUN VS Sa ce a oe ee 

Germicidal qualities of product, misrepresenting as to. See Advertising 
falsely, etc. 

Good Housekeeping Magazine, misrepresenting as to indorsement or ap- 
proval of products by. See Advertising falsely, etc.; Claiming or 
using, ete. 

Government : 

Agencies and projects, fixing and maintaining uniform delivered 
prices to. See Combining or conspiring. 

Bids, restraining price competition in. See Combining or conspiring. 

Connection or sponsorship, misrepresenting as to. See Advertising 
falsely, etc.; Misrepresenting business status, etce.; Misrepresent- 
ing orally, ete. . 

Indorsement or approval, misrepresenting as to. See Advertising 
falsely, ete.; Claiming or using, ete.; Combining or conspiring; 
Misrepresenting orally, ete. 

Requirements, misrepresenting as to. See Advertising falsely, etc. ; 
Misrepresenting orally, etc. 

Guarantees, misrepresenting as to. See Advertising falsely, etce.; Misrep- 
resenting orally, ete.; Offering deceptive, ete. 

Handling, postage, and packing, misrepresenting regular prices as coy- 
ering only. See Misrepresenting prices; Offering deceptive, ete. 

Health authorities, groups, and organizations, misrepresenting as to in- 
dorsement or approval of product by. See Advertising falsely, ete. ; 
Claiming or using, etc. 

Healthful qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 

History of: 

Business, misrepresenting as to. See Advertising falsely, ete.; Mis- 
representing business status, ete. 

Product, misrepresenting as to. See Advertising falsely, etc.; Mis- 
branding, etc.; Misrepresenting orally, etc.; Using misleading, ete. 

Identity of product, misrepresenting as to. See Advertising falsely, etc. ; 
Misbranding, etc.; Using misleading, ete. 

Illuminating qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 

Imported product, misrepresenting domestic as. See Advertising falsely, 
etc. ; Misbranding, etc.; Using misleading, ete. 

Importer, manufacturer representing self falsely as. See Advertising 
falsely, etc. ; Misrepresenting business status, ete. 
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Improving qualities of product, misrepresenting as to. See Advertising 
falsely, etc. 

Income tax unit requirements, misrepresenting as to. See Advertising 
falsely, etc.; Misrepresenting business status, etc.; Misrepresenting 
orally, ete. 

Indorsements of product, misrepresenting as to. See Advertising falsely, 
ete.; Claiming or using, ete.; Combining or conspiring; Misbranding, 
ete.; Misrepresenting orally, ete. j . 

Insecticidal qualities of product, misrepresenting as to. See Advertising 
falsely, etc.; Misbranding, ete. 

Institutes or trade groups, as instrumentalities of price or other competitive 
restraints. See Combining or conspiring. 

Introductory offers, misrepresenting as to. See Advertising falsely, ete. ; 
Offering deceptive, ete. 

Jobber, retailer representing self falsely as. See Advertising falsely, ete. ; 
Assuming or using, etc.; Misrepresenting business status, etc. 

Jcbs and employment, misrepresenting as to. See Advertising falsely, ete.; 
Misrepresenting orally, etc. ; Offering deceptive, ete. 

Labels: 

Supplying misleading. See Aiding, assisting, ete.; Furnishing, ete. 

Using misleading. See Misbranding, etc. 

Laboratory, dealer representing self falsely as owning or operating. 
See Advertising falsely, etc.; Assuming or using, etc.; Misrepresenting 
business status, etc. 

Labor-employer agreements. to restrict or monopolize distribution and 
sale. See Combining or conspiring; Cutting off competitors’ access, 
ete.; Cutting off competitors’ sources, ete. 

Law conformance or requirements, misrepresenting as to. See Adver- 
tising falsely, ete.; Combining or conspiring; Disparaging, etc.; 
Misrepresenting orally, ete. 

Library and educational service, private business representing self falsely 
as. See Advertising falsely, etc.; Misrepresenting business status, ete. 

“Lifting” and offer of competitive products at distress prices_______-_--- 

Limited offers, misrepresenting as to. See Advertising falsely, ete. ; 
Offering deceptive, ete. 

Lottery schemes in merchandising, using. See Using lottery, ete. 

Maker of product, misrepresenting as to. See Advertising falsely, ete. ; 
Misbranding, etc.; Misrepresenting orally, etc. 

Manufacture or preparation of product, misrepresenting as to nature of. 
See Advertising falsely, etc.; Misbranding, etc. 

Manufacturer : 

Dealer representing self falsely as. See Advertising falsely, ete.; 
Assuming or using, ete.; Misrepresenting business status, ete.; 
Misrepresenting orally, etc.; Using misleading, ete. 

Representing self falsely as importer. See Advertising falsely, ete. ; 
Misrepresenting business status, ete. 

Massachusetts Institute of Technology, misrepresenting as to connection 
with. See Advertising falsely, etc. ; Misrepresenting business status, ete. 

Medicinal qualities of product, misrepresenting as to. Sce Advertising 
falsely, ete. 


*Opinion and dismissal. 


1943 


Page 
1* 


1944 FEDERAL TRADE COMMISSION DECISIONS 


DESIST ORDERS 


Mellon Institute, misrepresenting as to connection with. See Advertising 
falsely, etc.; Misrepresenting business status, etc. 
Misbranding or mislabeling: 


As to— Page: 
Certification of -product== 2-3 = 1085 
Comparative ,merits .of ,product:=-._._- == =e a 194 
Compositien of product__ 20, 194, 718, 788, 989, 1207, 1243, 1311, 1466, 1626: 
Byidepictlons eect Se. eee ee eee 1248, 1311, 1466: 
Domestics concerns being. foreign =.= eaten ee 278 
Domestic product being imported______=----_-__-._.__- 278, 325, 1238. 
By depletions psiaol 315 eC eee erga ae eee ae 278 
Moreisne branches; | Cle22= == 2 oe SS ee ee ee eee ee 278 
Horeizn’ product sbeing “Made win dUseSs5A.4 3-22 ee 46 
History of product— 
Th eeen er ale eae ow wee ee, eas 1014 
Adaptations: of sforeisn “designs es i eee 325. 
Identity: (of. produ cte sO. 2 og a ee ee es ee ee 1014 
Indorsements or approval of product— 
Tmeprenerale ie) aoa hte ony dpc bel ea eee eS eee 278 
BoyaScoutsiobsAmerieaa=- ssn Us a eee Se ee 660, 666, 672, 958- 
Nature of— 
Manufacture or preparation of product______--------_---- 1014 
Products bernie. peat eR eee 1207, 1618, 1626 
Byivdepictions.2 225. = 2 e— 2S a ee ee ee eee 1207 
Plantyedtactories;nands warehouses#!=_* 22-25-24 Se eee 278 
RtiCed. aes wes Be, Louie ee ee es ee ee 1014, 1487 
Qualities, properties or results of produet— 
Durabilitycands permanencels sae ee eee ee 194 
Insecticidalsvermicidal. or related 24 = = ee 1061 
“Sealcofsapprovall 227s 2 ks a Se ol Shee) Pe ee ee 1085- 
Sizevorsellex’ sy busines 3 -.seee tee a ee 5 ee Se ee ee ee 278 
Source of origin of produet— : 
Ma Ise! cli aes teas he ened ids ee ee ee 325, 1014 
Places seen ets ote ok ate mek Shaye oe eae 7, 278, 325, 1288, 1618: 
By depictions, symbols ctces 22 ee ee re eee 278. 
Success, use or standing of produet— 
In Jeeneral ceed Fe - jee re reins ih one Jo te 278 
BOy.SGcOuts OF -AmM Cricae sae ee ee 660, 666, 672, 958 
Tests— 
Th igeneral<22 2" v= Stes ek 2 heen ee er eee 1440. 
Independentaaccncyae est 2 Se ee ee ees 1085: 
Misrepresenting business status, advantages or connections: 
As to— 
ASSETS 22 Se Le Sey op oe a wy Ae ae eee tp eee eee 1270: 
Branch Oficeges Sh6 4928 se ee ee ee ee ee 1152: 
Connections and arrangements with others— 
Uny general se23 Se se ees fe Segoe a lee eee ape 1068 
Beneficent, educational. organization=-—=_-=- —~_~ ==. == 2 se 1003 
Goyernment Income; Daxa Uniti see ene eee Eee 483 


Massachusetts Institute of Technology 
Mellon Institutes. Sk. Ae See ee eee 1830 
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Misrepresenting business status, advantages or connections—Continued. 
5 


As to—Continued. Page 
Consumernorganizationes 2. 5 2l28°" Sai ere 1330 
Correspondence school being activity of industry concerned________ 1068 
Dealer being manufacturer_________________ 378, 387, 475, 952, 1284, 1596 
Dealeriowningrorzoperatine laboratory eee wees 1583 
Dineetspurchasinetimethodss-. = oo ware 402 

se DomMesticiconcern_being=torelenss sens ee eae eg 278, 1596 
Hquipment-andstacilitiess2= 2s pert ea a 20, 1330 
Minan cial ratin gs2o—2 ere were ie tee Pik eels t a 1270 
HMoreignsbranches<. Clee. oe Sake er a eee. 278 
Government connection or sponsorship— 

Civile Services Commissiona- = = ea ee ee 221 
Tn comesta xem (eae ee el ere echt ies See 483 

Be LlUIistorycOtsDuUsiil CSS ae ee 27 5 ham Heres al byte eee eae tise Le 1330, 1542 
Manufacturer being— 

Makerofallipcodicts-s0ld Ss as anor ean 797, 849 

Tmporiers === ee See A Lene Ne res ee 1596 
INS bUnerOEDUSINeSS=aaee es = = ee ee ee ee 1330 
mersonneloir stall ==seaes ee re Se es 20, 221, 483, 1068, 1330 
Plant wtactories sand jwarehousess=. = sas ee a 278 
Private business being— 

Libraryzandeducationaleservicess sees St es aa 1008 

Press seryice 2. Se ee ee See ee 1258 

Research and educational organization_____________________ 1330 

UnhVersit y= = Sao ae A ee et eee 574 
Retailer, being. wholesaler or jobber2s222__==8" 2-5 hc ee 763. 
Sellerabeinet COClOtse= = ee a eee rt es Se eee 1291 
Seller’s— 

Specialzabiligiessinueenerali a= 2s _ = = eee ies 1566 

Tiauatie educationor experience 22 — "l=. =. U2 ses 82, 13830: 
Senvicevandefacititiesiotered 2. — 2 eee See Lo eet ee 20 
Size Seater ee ee 278, 1068, 1152, 1330, 1596 

IB yeep etionsse=< 2 a= 2S ee ee 1152, 1596 
SL OC Gs eee a ess aN oe ay Se ee ete ae es ee Beeld 402 
Successkorestanding 253 is ae ae ae ee ee Sa eee SK 1330 
Time inepis Nessuate See as te ES eae ee eee 763, 1270 
WnlguesnacunesonbUAblON =. 22 2 eee eens 221 


Misrepresenting orally by self or representatives : 


As to— 


Business status, advantages or connections— 
Connections and arrangements with cthers— 


TENN, PERSE a ee 1068 

Government income:Dax Unitis— 222 - ease see se ae ese 483, 
Correspondence school being activity of industry concerned__ 1068 
Mevlenepeinawmnamuiachunetees = sane a= = ease sane ne 952 
Government connection or sponsorship— 

MnCOMmemta kw Ul beeen ee ee eee eae 483 
Personnel or staff__-------------~------------------------ 483 
Private business being press: service_-_-_____--__-___-_____ 1258 


Swe sual Coil ne as re 1068 
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Misrepresenting orally by self or representatives—Continued. 


As to—Continued. Page 
Warnings of profits:=._-=._- 2 ==. -_ ea ee ee ee 1068 
Government— 

A pptOwall Sits as) sn 3 ee he Wee eee eee 483 

Connectionxor sponsorship=44 3) Se ee 483 

Requirements 4...) a ee as Se ee eee ee 483 
Guarantees, refunds and replacements__________-_____---____-_~- 1068. 
History coraproduct+<—s.= = ee ee A a Bee 2 LOGS: 
Indorsement, approval or sponsorship— 

Governmen tee >. 8 oe oe ee Fe eee eee 483. 
Jobs and: employmentioeie nsoh es 45 ees eee ee eee 1068. 
Law-krequirements e292 = = ee ge eigen Bier 483 
Needifor,productyor, services ="= =" eee ee eee 483 
Opportinities:in: product: or service===——_ — - Sea Se eee 1068. 
Prices) 2223S Se Pea ge 2s ee A ee ee See ee 1068. 
Scientific.orsreleyant. facts4= —— = es ees ip ee eee 483, 1068. 
Source or origin of product— 

Goyernment=— 222 == 53 7 Se ee eee 483. 

Makerehn 2 ot eee Sits Soest ee ea ee Sees 1068 
Termsiand.. conditions ==— > — barred ss sare ee ee eee 1068, 1258 
Undertakings:sin generalés2260 2. 28 ee a ee ee eee 1068 
Unique nature or advantages of product_________-______________ 483 

Misrepresenting prices: 
As to— 
Additional “Chare eg ss = ae Se ee ee eee 1068. 
Coverage Orsextrass 25 6 3 ey ver ei Be tae oli te 807 
Exaggerated fictitious being regular__________ 751, 1014, 1184, 1487, 1596 
Gradesiand! types: of iproduct2==2 =S "== eee 807 

Bye depictions 2s Soe Sai ce ease {are eee 807 
Nature as— 

Mitty. percent reduction. -2- = -— Sea Sale ee eee 334 

Ben Ni Keely Ae 3 ee ee ee ee ee ee oe 1596 

QOifgseasone=. 22h ok eed ees 1596. 

Postave, packingvandshandling tonly2 ee See ee T51 

Savinzess.centssonidollans sss. 2S. So ee ee eee 20 

Subsidized by beneficent, educational organization___________ 1003 
Purchasesofiers.2 2 a6 oe er es Oe aie es ee Sener ee 1199 
Regular being special reduced2222422) = 2h Ses 334, 526, 1481 
Retail” beingeswholesale 2s Ss ee Sh eee eee 763 


Misrepresenting product: (See, in general, Unfair methods, ete.; and, 
through failure to disclose as to composition, source, newness and 
safety, Neglecting, etc.) 

Misrepresenting quantity : 

Through— 
“Slack’ofillingss 32S ne ees laa ates err eh eens BALE 2 1014 

Moisture resistant qualities of product, misrepresenting as to. See Adver- 
tising falsely, ete. 
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Municipalities, fixing and maintaining uniform delivered prices to. See 
Combining or conspiring. 
Name: ; 
Using misleading corporate. See Assuming or using, ete. 
Using misleading product. See Using misleading, ete. 
“Name sales,” misrepresenting as to. See Advertising falsely, etc.; Aiding, 
assisting, ete. 
Nature of: 
Business, misrepresenting as to. See Advertising falsely, ete.; Mis- 
representing business status, ete. 
Manufacture or preparation of product misrepresenting as to. See 
Advertising falsely, ete.; Misbranding, ete. 
Product, misrepresenting as to. See Advertising falsely, etc.; Mis- 
branding, etc.; Using misleading, ete. 
Need for product or service, misrepresenting as to. See Advertising falsely, 
ete.; Misrepresenting orally, ete. 
Neglecting, unfairly or deceptively, to make material disclosure: 


As to— Page 
Composition. of product=___--___-___.___ 20, 194, 359, 788, 833, 1207, 1466 
Roreignssource OL production Partss= = = eta at 
New appearing product being of old, secondhand, or used mate- 

2 es oe reer 2 er sk Ee a ee a re tes 579, 875, 909 
SaifetyarOrs DROGICles pat ere. web Reb aa ls etre ee! niu ne GO 


53, 77, 122, 130, 238, 260, 429, 450, 720, 776, 857, 883, 1030, 1216, 1251, 
1291, 1320, 1876, 1525. 
New, misrepresenting old product as. See Advertising falsely, ete.; 
Neglecting, etc. 
Offer conformance, misrepresenting as to. See Advertising falsely, ete.; 
Offering deceptive, ete. 
Offering deceptive inducements to purchase: 
(See, also, Unfair methods, etc.) 
Through— 
Representing or offering, falsely or misleadingly— 
HaArnHIngston Protease He = ot a eee eet 1068, 1851, 1544, 1583 
Free product or samples— 
Day sees aves Gey ee Se ce A ee ye ee eee 751 
Price of which included in charge otherwise demanded__ 189, 
148, 184, 340, 504, 526, 751, 1431, 1596 
Where work or service incident to__-------------------- 1270 
Guarantees, refunds, and replacements____ 340, 1068, 1820, 1440, 1544 
TOUSHARUmenIplOVINeM hae sea ee ee ee 1068 
Opportunities in product or service_------------------------- 1583: 
Sample offer or order conformance_---~~-~-------------- 751, 1830 
Special, limited, or introductory offers___-_- 526, 751, 1008, 1431, 1555 


Terms and conditions— 


COPS Ss a ee eee aes ee ee Bee ree ae ee 1270 
Deferred. payments__--------~+--------+--+---+-------- 1068 
1544 


BE Glaisiver euerrito lyme a ae a a oe een 
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Offering deceptive inducements to purchase—Continued, 
Through—Continued. 
Representing or offering, falsely or misleadingly—Continued. 
Terms and conditions—Continued. 
Free products— 
Impgenera lee sses-2 2. 2) be ee ee Be 
Price of which included in charge or service other- 


wise): demanded Sees @ oe eee 340, 504 


Postage, packing, and handling costs only____--_--_-_- 
Premiums and! prizes! ae ag ee ee ae 


Sellérobjectssic: ssa te ete es ee epee eee 2D ; 


Servicess2 22543 4 el Bo ee a ee 


Undertakings \im general. <4 <4. S23s-n5e-2e es 1068, 1330, 1544 


Old or used product, representing falsely as new. See Advertising falsely; 
ete.; Neglecting, ete. : 

Operation of product, misrepresenting as to. See Advertising falsely, ete.. 

Opportunities in ‘product or service, misrepresenting as to. See Advertis- 
ing falsely, etc.; Misrepresenting orally, ete.; Offering deceptive, ete. 

Oral misrepresentation by self or representatives. See Misrepresenting 
orally, ete. 

Order conformance, misrepresenting as to. See Advertising falsely, ete. ; 
Offering deceptive, ete. : : 

Origin of product, misrepresenting as to...See Advertising falsely, etc. ; 
Misbranding, ete.; Misrepresenting business status, etc.; Misrepresent- 
ing orally, ete. ; Neglecting, etc. ; Using misleading, ete. 

Oxford University, misrepresenting as to indorsement, approval or spon- 
sorship of product by. See Advertising falsely, ete.; Claiming or using, 
ete. 

Packaging products deceptively. See Misrepresenting quality. 

Packing, postage, and handling, misrepresenting regular prices aS covering 
only. See Misrepresenting prices; Offering deceptive, ete. 

Pamphlets, selling, misrepresenting purchasers’ competitive product. See 
Furnishing, ete. 

Patent infringement suits, threatening to monopolize sale and distribu- 
tion. See Threatening patent, ete. 

Patent pooling arrangements, monopolizing sale and distribution through. 
See Combining or conspiring. 

Patent rights: 

Misrepresenting as to. See Advertising falsely, ete. 
Monopolizing sale and distribution under color of. See Dealing on 
exclusive, ete. 

Personnel or staff, misrepresenting ag to. See Advertising falsely, ete. ; 
Misrepresenting business status, etc.; Misrepresenting orally, etc. 

Place differentials, discriminating in price through. See Discriminating 
in price, ete. 

Policing industry members, ag incident to price restraining undertakings 
and combinations. See Aiding, ete.; Coercing and intimidating; Com- 
bining or conspiring. 

Postage, packing, and handling, misrepresenting regular prices as cover- 
ing only. See Misrepresenting prices; Offering deceptive, ete. 


INDEX 


DESIST ORDERS 


Practices, unfair or deceptive, condemned in this volume. See Unfair 
methods, ete. 

Premiums or prizes, misrepresenting as to. See Advertising falsely, ete. ; 
Offering deceptive, etc. 

Preserving qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 

Press service, misrepresenting private business as. See Advertising 
falsely, etc.; Assuming or using, ete.; Misrepresenting business status, 
ete. ; Misrepresenting orally, ete. 

Preventive qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 

Price, discriminating in. See Discriminating in price. 

Prices: 

Combining or conspiring to fix and restrain. See Combining or 
conspiring. 

Misrepresenting as to. See Advertising falsely, etc.; Misbranding, 
ete.; Misrepresenting orally, etc.; Misrepresenting prices. 

Prizes, premiums, or awards, misrepresenting as to. See Advertising 
falsely, etc.; Offering deceptive, ete. 
Profits, misrepresenting as to. See Advertising falsely, ete.; Misrepre- 
senting orally, etc.; Offering deceptive, etc.; Securing agents, etc. 
Properties of product, misrepresenting as to. See Advertising falsely, 

ete.; Misbranding, etc. 

Protective qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 

Publications, selling, misrepresenting purchasers’ competitive product. 
See Furnishing, etc. e ; 

Public bids, restraining price competition in. See Combining or con- 
Spiring. 

Qualities, properties, or results of product, misrepresenting as to. See 
Advertising falsely, ete.; Misbranding, etc. 

Quality of product, misrepresenting as to. See Advertising falsely, ete. 

Reducing qualities of product, misrepresenting as to. See Advertising 
falsely, ete. ; 

Refunds misrepresenting as to. See Advertising falsely, etc.; Offering 
deceptive, etc. 

Relevant or scientific facts, misrepresenting as to. See Advertising 
falsely, ete. 

Remedial qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 

Replacements, misrepresenting as to. See Advertising falsely, ete. ; 
Offering déceptive, ete. 

Representatives : 

Misrepresenting orally by. See Misrepresenting orally, ete. 
Securing falsely or misleadingly. See Advertising falsely, etc.; Se- 
curing agents, ete. 

‘Research organization, private business representing self falsely as. See 
Advertising falsely, ete.; Misrepresenting business status, etc. 

Results of product, misrepresenting as to. See Advertising falsely, etc. ; 


Misbranding, ete. 
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Retailer representing self falsely as wholesaler or jobber. See Advertis- 
ing falsely, etc.; Assuming or uSing, etc.; Misrepresenting business 
status, ete. 

Safety of product, misrepresenting as to. See Advertising falsely, ete. ; 
Neglecting, etc. 

Sales statistics, gathering and dissemination of, as involved in price re- 
straining undertakings. See Combining or conspiring. 

Sample, offer or order conformance, misrepresenting as to. See Advertis- 
ing falsely, etc.; Offering deceptive, ete. 

Saving or economizing qualities of product, TabsReprCgeaURS as to. See 
Advertising falsely, etc. 

Scientific or relevant facts, misrepresenting as to. See Advertising 
falsely, etc.; Misrepresenting orally, ete. 

“Seals of approval,” misrepresenting as to. See Advertising falsely, etc. ; 
Misbranding, ete. 

Securing agents or representatives falsely or misleadingly 


Through misrepresenting— Page 
Hannes OL prolits 21. yaw eee eee AS 526, 783, 1270, 1851, 1542 
Terms and conditions— 

Kree— i 
Demonstrators aS Sass Se ES a ee 340, 526 
Products. Aw. Ae = 4s Bi ee ee ee 1270 
Sampléss4 2g Ot 0 Se SE ene ee eee 504 


Seller, misrepresenting status of. See Advertising falsely, etc.; Assuming 
or using, etc.; Misrepresenting business status, ete. 

Services and facilities offered, misrepresenting as to. See Advertising 
falsely, etc.; Misrepresenting business status, ete. 

Simulating: 

Containers, dress of goods, etc., of competitor’s product______-__ 1014, 13890 
Trade*name: of Pcompetitorne sae ee eee 1014 

Size of business or plant, misrepresenting as to. See Advertising falsely, 
etc.; Misbranding, etc.; Misrepresenting business status, ete.; Misre- 
senting orally, ete. 

Sketches, supplying misleading. See Furnishings, ete. 

Slack filling containers. See Misrepresenting quantity. 

Source of product, misrepresenting as to. See Advertising falsely, ete. ; 
Misbranding, etc.; Misrepresenting business status, etce.; Misrepresent- 
ing orally, etc.; Neglecting, etc.; Using misleading, ete. 

Special introductory offers, misrepresenting as to. See Advertising falsely, 

c.; Offering deceptive, ete. 
Sponsorship of product, misrepresenting as to. See Advertising falsely, 
c.; Claiming or using, etc.; Misbranding, etc.; Misrepresenting orally, 
ete. 

Staff or personnel, misrepresenting as to. Sce Advertising falsely, ete.; 
‘Misrepresenting business status, ete.; Misrepresenting orally, ete. 

Standards conformance, misrepresenting as to. See Advertising falsely, 
ete. 

Standing of business, misrepresenting as to. See Advertising falsely, ete. ; 
Misrepresenting business status, ete. 

Statistics, gathering and dissemination of, as involved in price restraining 
undertakings. See Combining or conspiring. 
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Stock, misrepresenting as to. See Advertising falsely, etc. ; Misrepresent- 
ing business status, ete. 

Style of product, misrepresenting ag to. See Advertising falsely, ete. 

Success of: 

Business, misrepresenting as to. See Advertising falsely, etc. ; Misrep- 
resenting business status, ete. 

Product, misrepresenting as to. See Advertising falsely, ete.; Mis- 
branding, ete. 

Supervising industry members, as incident to price restraining under- 
takings and combinations. See Aiding, etc.; Coercing and intimidat- 
ing; Combining or conspiring. 

Supplementary qualities of product, misrepresenting as to. See Adver- 
tising falsely, ete. 

Symbols, misrepresenting product through. Sce Misbranding, etc. 

Symptoms, misrepresenting as to. See Advertising falsely, ete. 

Tags and labels, supplying misleading. See Furnishing, ete. 

Terms and conditions, misrepresenting as to. See Advertising falsely, 
ete.; Offering deceptive, etc.; Misrepresenting orally, etc.; Securing 
agents, etc. 

Terms of sale, combining or conspiring to fix and restrain. See Combining 
or conspiring. 

Testimonials, misrepresenting as to. See Advertising falsely, ete. 

Tests, misrepresenting as to. See Advertising falsely, etc.; Assuming or 
using, etc.; Misbranding, ete. 

Therapeutic qualities of product, misrepresenting as to. See Advertis- 
ing falsely, etc. 

Threatening patent infringement suits not in good faith: 

ROnMoOnopouzZe sale. and odistribution——- 28" - 

Time in business, misrepresenting as to. See Advertising falsely, etc. ; 
Misrepresenting business status, etc. 

Toilet qualities of product, misrepresenting as to. See Advertising falsely, 
etc. ; 

Trade associations or organizations, as instrumentalities of price or other 
competitive restraints. See Combining or conspiring. 

Trade secret agreements, monopolizing sale and distribution through. 
See Combining or conspiring. 

Trade statistics, gathering and dissemination of, as involved in price re- 
straining undertakings. See Combining or conspiring. 
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Page 
1400 


Training of seller, misrepresenting as to. See Advertising falsely, etc.; 


Misrepresenting business status, etc. 
Undertakings, in general, misrepresenting as to. See Advertising falsely, 
ete.; Misrepresenting orally, etc.; Offering deceptive, ete. 
Unfair methods of competition, etc., condemned in this volume. See— 
Advertising falsely or misleadingly. 
Aiding, Assisting, or abetting unfair or unlawful act or practice. 
Assuming or using misleading trade or corporate name. 
Boycotting. ; 
Claiming or using indorsements or testimonials falsely or mislead- 
ingly. 
Coercing and intimidating. 
Combining or conspiring. 
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Unfair methods of competition, etc., condemned in this volume—Continued. 
Cutting off competitors’ access to customers or market. 
Cutting off competitors’ sources of supply. 
Dealing on exclusive and tying basis. 


Discriminating in price. 

Disparaging or misrepresenting competitors or their products. 

Furnishing means and instrumentalities of misrepresentation and 
deception. 

“hifting’ and offer of competitive products at distress prices.* 

Misbranding or mislabeling. 


Misrepresenting business status, advantages or connections. 
Misrepresenting orally, by self or representatives. 
Misrepresenting prices. 

Misrepresenting quantity. 


Neglecting, unfairly or deceptively to make material disclosure. 
Offering deceptive inducements to purchase. 

Securing agents or representatives falsely or misleadingly. 
Simulating. 

Threatening patent infringement suits not in good faith. 


Using lottery schemes in merchandising. 
Using misleading product name or title. 
Unfair or deceptive acts, practices or methods condemned. See Unfair 
methods, ete. 
Unique nature of: 
Business, misrepresenting as to. See Advertising falsely, ete.; Mis- 
representing business, ete. 
Product, misrepresenting as to. See Advertising falsely, ete.; Misrep- 
resenting orally, ete. . 
University : 
Private business representing self falsely as. See Advertising falsely, 
ete.; Assuming or using, etc.; Misrepresenting business status, ete. 
Sponsorship of, claiming, falsely or misleadingly. See Advertising 
falsely, ete.; Claiming or using, ete. 
Use of product, misrepresenting as to. See Advertising falsely, etc. ; Mis- 
branding, ete. Page 
Wsineslottery schemes inymerchandisin eyes eee ee nee eee ee 98, 
201, 208, 247, 253, 268, 378, 453, 461, 517, 652, 709, 728, 736, 744, 
797, 840, 964, 981, 995, 1039, 1085, 1109, 1159, 1167, 1176, 1359, 1368, 
1464, 1532, 1585, 1538, 1540. 
Using misleading product name or title: 


As to— 
COMPOS Tt O Meee eee eee 20, 70, 359, 718, 989, 1311, 1466, 1626 
Dealersbeine wma nit acter Bae meee eee eee nena enn nn mee: 43) 
Menustise formulas OLeSupervist om eraec ee renee teen keel aer een 1014 
Doctors tormulaor supervisionis es === ees ee er 1014 
Domestic product being imported______________________ 278, 1390, 1596 


*Opinion and dismissal. 
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Using misleading product name or title—Continued. 
As to—Continued. 


History of product— Page 
Bl CCUG Ae ae eerie ae ae on Se I) 825 
Dentists formula or-supervision_.2-.-<_ eye 1014 
Doctors formaGla.orm supervision ese 21 eS 1014 

GG TUG VE ashes aes ee Se eee ee te SE fiz ED 1014 

EN EMUGULT CEs Sec ea ae eo ek BS 3 1207, 1466, 1618, 1626 

Source or origin— 

Mia) Gres is ao ee Se OL PRES 2 825 
Place— i 
TNE SOM CLA Nw ke ee eS BIO tee he AEE 4 278, 1596 
HOyeigniete see so a oe ee OS. 1390, 1618 


Value of product, misrepresenting as to. See Advertising falsely, ete. 

: Vat dyes, misrepresenting as to use of. See Advertising falsely, ete. 
Warehouses, misrepresenting as to. See Misbranding, ete.; Misrepresent- 
ing business status, ete. 

Water resistant qualities of product, misrepresenting as to. See Adver- 
tising falsely, etc. 

Wholesaler, retailer representing self falsely as. See Advertising falsely, 
etc.; Assuming or using, etc.; Misrepresenting business status, ete. 


STIPULATIONS * 
Advertising falsely or misleadingly: 
As to— 
PMITVENCS OR sVp toms, senenallyss=s2. es Eee ee 1661 


(3008), 1695, (3063), 1697 (3067), 1718 (3108), 1732, 1763 (02719), 
1765, 1767, 1781 (02748), 1793. 
Business status, advantages or connections— 
Connections and arrangements with others— 


Mia Gere) eae ee 1666 (3017) 

Civileservicer@OmMISSlON==s—— 2 === see ae eee 1673, 1681 

Distributor for named concern_-=—-= =~ === 1687 (3950) 

HOreiene soy Clim ent eae Sana ee ee een 1709 
Dealer being— 

IM Ie ETCH NOLES xe ee a a re 1688 


(3053), 1693, 1701 (3074), 1705 (3082), 1717, 1718 (3107), 
1719, 1729, 1730 (3125), 1746 (02436), 1765, 1772 (02731) 
TEYROXORECCOEE a 1756 (02703) 
Dealer owning or operating laboratory___------------------ 1666 
(3017), 1748 (02685), 1750 (02690), 1760 (02713), 1772 (02732), 
1777, 1811 (02803). 
Domestie concern being foreign— 
In. general_____--------------------------------- 
Purchasing agent__-_---------------------------------- 
Exclusive right or license---------------------------------- 
1Page references to stipulations of the radio and periodical division are indicated by 
italicized page references. Such stipulations are also distinguished by figure ‘0’ preceding 
the serial number of the stipulation, e. g., “01,” “02,” ete. 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 


Business status, advantages or connections—Continued. 


Government— 
Connection— Page 
Civil Service Commission__--+~---_-__-_---_.__- 16738, 1681 

SUDO VISTON Pe Sk Se ee 1699 (8071) 
Hi storyzot: business 2525 = 2 Ne eee 1674 
Tndividualebeinesinstitutes= 22) = == a= ee eee eee 1666 (3017) 
Manufacturer being— 

IED AT OW OL IR OTSG oe os eee ee ee 1668 (3019') 

Maker ofall products dealt in= === ee 1803 
Personnel or staff— 

TinniwenenalielaS A ses Ah ele yee oF 1673, 1769 (02725) 

Operators\ofihealth chini cya. 2 ss ae eee 1666 (3017) 
Place of business— . 

By> depictions isis) = _ Sel ess [oes Sa ae ee oeae 1665 (3014) 
Pirchasine. method ssitcacwlas (tant Bi eae eee 1722 
Resources for customer assistance__-__---_____----___-_ 1760 (02712) 
Seller being— 

HEmployer_______-_-= 1749 (02688), 1752 (02696), 1791 (02772) 

ORS ATTA GO Me he oe eed oe ee 1758 (02697) 
Sizers ete a EE EE Das ee ee ee 1741 
Successor standine.= 2-2-2 = ee a ee ee 1674 
AMM Chin WDUSINESS = c= = ee ee ee i 1674 
Trade name business being corporation-_-______--____ 1762 (02717) 
Oban WETENGl anaes ier ceee Sees Ne eee ee 1673, 1681, 1787 (02762) 
ipholstererybeine wmManqibachyers eee ene 1730 (8125) 

Certification: of product sa: 5 = ae See ee ee ee ee 1783 (02754) 
Comparative merits. 2-2) bee See ee ee eps eee 1670 


(3024), 1674, 1679, 1680 (8038), 1713 (3097), 1714 (3099), 1717, 
1732, 1745 (01798), 1750 (02690, 02692), 1752 (02695), 1753 
(02698), 1757 (02797), 1761 (02714), 1763 (02718), 1765, 1768 
(02722), 1771 (02730), 1772 (02732), 1774 (02736), 1776 (02740), 
1785 (02757), 1786 (02758, 02760), 1787 (02762, 02763), 1789 


(02766), 1790 (02768), 1796, 1798, 1801, 1802 (02789), 1807 


(02797), 1809 (02800, 02801). 

Competitors or their products____ 1680 (38038), 1711, 1745 (01798), 1779. 
1797, 1802 (02790), 1807 (02797), 1808 (02798), 1809 (02801). 

Composition of product___. 1661 (3008), 1664 (3013), 1669 (3022), 1671 
(3026), 1678 (3084), 1682 (38043), 1688, 1685 (3047), 1686, 1687 
(8051), 1691 (3059), 1692 (3060), 1693, 1695 (3064), 1698 (3069), 
1699 (3070), 1708 (8078), 1704 (8079, 3080), 1706 (3085), 1707 
(3087), 1708 (3089), 1714 (38099), 1719, 1721, 1723 (3113), 1727, 
1728 (3122), 1730 (3126), 1751 (02698), 1754 (02699), 1755 
(02702), 1756 (02704), 1757 (02705), 1758 (02708), 1763 (02719), 


L765, 1775, 1778 (02743), 1783 (02754), 1791 (02771), 1792 


(02774), 1796, 1798, 1802 (02790), 1803, 1805, 1806 (02794, 02795), 
1807 (02796), 1808 (02799). 
By depictions: = 2s. Ss e0e eee rue es ian eye see eee ee 1664 (3013) 
a ents REO Vee 2 Be 1660, 1661 (3007) 
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Advertising falsely or misleadingly—Continued. 


As to—Continued. | Page 

Doctor’s design or supervision of product______-______ 1697 (3066), 1700 

(3072), 1702, 1703 (3077), 1706 (8084), 1715 (3100), 1795 (02779) 

Domestic product being imported_________._____________. 1659 (3005), 

| 1665 (3012), 1678 (3036), 1750 (02691), 1808 (02790). 

Harnings Ore protitss= = 2st ke 1760 (02712), 1768 (02723) 

“HWacsimile” reproductions of tables, ete___________________ 1670 (8024) 

Free— 

Productyortservices West: Sirois A at see ces eee, 1797 

Sampies— 


Price of which included in charge otherwise demanded_. i657 
(2819, 2822), 1658 (2824, 2825) 


Government— 

Approval, indorsement or recommendation— 
In general___-__ 1670 (3024), 1681, 1699 (3071), 1761 (02714), 
1769 (02724), 1770 (02727), 1772 (02732), 1786 (02760). 
IPA be Mis OiiC Ose aoe eins tee 1705 (38081) 
AWardsror: Combira CiSie asters Airy het Ss _' oP ot eee ss =e 1682 (3041) 
Gonnectionzor sponsorships 2225 === =o) ee ea +__ 1673, 1681 
STIS SO COE OMA pee os ESI 9) NR ae ye 1 1782 (02750) 
OD Smae a etree SE SEM Tne ins ea ee Ss yeh eps freee eee Le 1673 
SUPT VISIONS es. eee Ss Eee OS ee LP ee eres! 1699 (8071) 
DEGUSY > SRS: LRLRE Sy Sed: eae es 5 eee the 1799 (02785) 
GUDLATCCCS 6 ea ek oo eR 7g Le ee 2 ETO ee il Aligs alyeegy 


1745 (01798), 1751 (02694), 1753 (02697), 1770 (02726), 1801. 
History of product or service— 

day $242) Senet Ras ee BEA | joe Ce St PMG inh gh 25h Red | See ed 1672, 
1673, 1692 (3061), 1713 (38097), 1746 (02436), 1755 (02701), 

1758 (02708, 02709), 1759 (02711), 1760 (02713), 1769 (02725), 

1774 (02785), 1778 (02742, 02744), 1781 (02749), 1782 (02750), 

1785 (02757), 1786 (02760), 1787 (02762), 1791 (02772), 1792 
(02775), 1795 (02780), 1796, 1797, 1798, 1801, 1811 (02803). 


BV POC DIC OMG ieee a ieetstiet SE ue So eR Sh etvs ear 1774 (02735) 
Doctor’s design or supervision___-=-_-_._-+=_=-= 1697 (3066), 1700 
(3072), 1702, 1703 (3077), 1706 (3084), 1715 (38100), 1795 (02779). 
Fdentityviorsroduct== 2 a= se = ee ST eee ee eee 1700 (8073), 1722 
Mer CCHON Seamaster Seer eee nts bares See 1730 (8126) 
Indorsements or approval— 
America MedicalzAssociation——= == =2--~- see 1772 (02731) 
AUIthOTrinieeMereneral=s) 2 2ey ee ess Looe et eee 1670 (38024) 
IBXOE NUL (SOR oo ee ee 1798 
Bureauvet Standards sh Sans a See Pees eee 1776 (02739) 
Department of Agricultures=s— 223 1 oe ae 1761 (02714), 
1769 (02724), 1770 (02727), 1786 (02760) 
Doctors or piiysicians=—__ 125 s2- tees see 1748 (02687), 1795 (02779) 
Dre cichGeee ee eee ee Se ee ee se ee 1776 (02740) 
Goldsmith@halla= "=. 2s oe eee ee See 1659 (3005) 


Government, in zeneral 2b tee hs ese eee 1670 (3024), 
1681, 1682 (3041), 1699 (8071), 1772 (02732) 
atehwericsss 4 Sree, abe Poe en. ae Be eo 1790 (02769) 


Healthedinecton=.—.-—c.. — __ 22 eee ES Speers Se 1702 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 


Indorsements or approval—Continued. Page 
Patent-Office: (2208s Eee en ee ee 1705 (3081) 
Psyehiatristess sees et ae ee ee 1748 (02687) 
Underwriters’ Laboratories____-_----_--~- 1749 (02689), 1776 (02739) 

JOM AI Snap Ory mC a et 1678, 


1749 (02688), 1752 (02696), 1791 (02772) 
Law compliance— 
In general___---- 1660, 1661 (3007), 1662, 1663 (3011), 1691 (3059) 
Pure Rood and) Drussliaws:---- 1799 (02785) 
Nature of— 
Manufacture or preparation of product— 
Inegeneral aes a2 toe eee 1659 (3004), 1660, 1661 (3007), 
1663 (3011), 1668 (3019), 1676 (3032), 1693, 1697 (3066), 
1700 (3072), 1702, 1703 (3077), 1706 (3084), 1710 (3092), 
1715 (3100), 1726 (3118, 3120), 1763 (02719), 1787 (02762). 
Bytdepictions: 22.22. eS eee eee 1726 (3118) 


“Hand-made,” “hand-constructed,” or “hand-caryed”____ n Heed a le 


, 1730 (3125) 
Product or service__ 1668 (3020), 1673, 1674, 1676 (3032), 1677, 1682 
(3042), 1717, 1718 (3108); 1720, 1745 (01798), 1756 (02704), 
1757 (02705), 1760 (02713), 1763 (02719), 1768 (02723), 1774 
(02735), 1778 (02744), 1781 (02748), 1798, 1807 (02796), 1811 


(02803). 
Need for product or service__---___ 16738, 1712, 1732, 1763 (02719), 1767 
Old, second-hand or used product being new---------_-_-_______ 1662, 


1663 (3010, 3011), 1664 (3012), 1691 (8059), 1698 (3068). 
Opportunities in product or service____ 1673, 1760 (02712), 1768 (02723) 
Prices2ie toh bo Se ee Te ee ea eee 1666 (3017), 
1672, 1680 (3038, 3039), 1682 (38048), 1684, 1691 (3058), 1700 
(8073), L711) 1722, 12853123). 1v29; 130" (3126), 1783, 175 
(02700), 1757 (02705), 1806 (02794), 1808 (02798). 
Qualities, properties or results of product— 


ANA Sesicw 2 2s SSE Le eae rarpaey Oe ae ea ee RE 17538 (02698), 
1763 (02718), 1777, 1779, 1780 (02747), 1800 (02786). 
ATNGISCPELCM OI STIL CLO Eee ee eee ee 1685 (38048), 


1688 (3052), 1689 (3055), 1771 (02730), 1776 (02740), 1778 
(02743), 1780 (02747), 1785 (02757), 1786 (02759), 1790 (02769). 


Aphrodisia¢s 2-42). a ee eee, ears 1748 (02687), 
1755 (02702), 1780 (02746), 1783 (02754). 
Auxiliary, improving and supplementary_____-_______ 1669 (3021), 


1678 (8034), 1708 (8088), 1712, 1747 (02684), 1757, (02706), 
1763 (02719), 1765, 1778 (02744), 1789 (02766), 1794 (02778), 
1802 (02790), 1803, 1811 (02803). 

Beneficial, personal and social____ 1711, 1753 (02697), 1754 (02700) 


CaP acl tye ae ee ee cee eee ee 1717 
Cleansing, on purifying. 2 1713 (3097), 

1714 (3099), 1774 (02736), 1794 (02777), 1801. 
Conserving, curing, or preserving___________________ 1669 (8021), 


1690 (3056), 1708 (3088), 1714 (3099). 
Through depictions=2 22 == see eee 1690 (3956) 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 


Qualities, properties or results of product—Continued. Page 
Contraceptive________ 2 See: ea ee ee ee eee 1685 (3048) 
Cosmetic (toilet and beautifying<02. 29225... _--=. ___ 1676 (3031), 


1682 (3042), 1690 (3057), 1692 (3061), 1711, 1747 (02683), 
1748 (02685), 1751 (02693), 1756 (02704), 1758 (02708), 
L762 (02716, 02717), 1769 (02725), 1772 (02731), 1773, 1774 
(02735, 02736), 1778 (02743), 1780 (02747), 1782 (02752), 1785 
- (02756), 1787 (02761, 02763), 1790 (02770), 1793, 1794 (02777), 
1797, 1798, 1799 (02785), 1802 (02789), 1803, 1809 (02801), 1810. 


IB YXOCG ONE Wil Sera ee ea ee ee Ae ee aes _--. 1749 (02688), 
L752 (02696), 1759 ($2710), 1780 (02747), 1786 (02758). 
Durability or permanence___________ 1679, 1683, 1717, 1811 (02803) 


Economizing or saving_ 1669 (3021), 1680 (8038), 1747 (02684), 1749 
(02689), 1754 (02699), 1757 (02706), 1772 (02732), 1778 (02742, 
02744), 1781 (02749), 1787 (02762), 1789 (02766), 1807 (02797). 


Haucationalsanmd informative. 28 -2-. sos See es 1666 (3017), 
1673, 1681, 1741, 1785 (02756). 
Functional effectiveness, operation and scope, in general____ 1670 


(3028), 1671 (8025), 1674, 1679, 1690 (8056, 3057), 1700 
(8078), 1706 (8083), 1707 (3086), 1710 (3093), 1718 (8096, 
3097), 1714 (8098, 8099), 1715 (3101), 1716 (3102, 3104), 
1718 (3106), 1720, 1723 (8114), 1724 (3115), 1726 (3118, 
8119), 1745 (01798), 1749 (02689), 1754 (02699), 1757 
(02706), 1778 (02744), 1786 (02758), 1787 (02762, 02763), 
1790 (02769), 1794 (02778), 1797, 1802 (02789), 1803, 1807 
(02797). 
CHNROMS Ge PIC HONSS= Snes LS _ksee es see ve eae == 1690 (3056) 
Insecticidal, vermicidal or related__ 1666 (3016), 1716 (8103), 1750 
(02692), 1751 (02694), 1761 (02714), 1768 (02722), 1769 (02724), 
1770 (02727), 1772 (02732), 1786 (02758, 02760), 1790 (02769). 
UP TICANO eH .. ke Wee Rei reels Py | i 1757 (02706) 
Medicinal, therapeutic, remedial, and healthfvl__ 1666 (8017), 1672, 
1674, 1675, 1678 (3035), 1682 (3042), 1685 (8046, 3048), 1689 
(3055), 1690 (3057), 1695 (3063), 1696, 1697 (3066, 3067), 1699 
(3071), 1700 (3072), 1702, 1703 (3077), 1706 (38084), 1711, 1712, 
1715 (3100), 1718 (3108), 1722, 1728 (3123), 1732, 1743 (01395, 
01454), 1744 (01665), 1746 (02436), 1747 (02683), 1748 (02685— 
02687), 1750 (02690), 1751 (02693), 1752 (02695), 1753 (02698), 
1755 (02701, 02702), 1756 (02704), 1757 (02707), 1758 (02709), 
1760 (02713), 1761 (02715), 1762 (02716, 02717), 1763 (02718, 
02719), 1765, 1767, 1770 (02726, 02728), 1771 (02729, 02730), 
1772 (02731), 1773, 1774 (02734), 1776 (02738, 02740), 1777, 
1778 (02742, 02743), 1779, 1780 (02746, 02747), 1781 (02748, 
02749), 1782 (02752), 1783 (02753, 02754), 1784, 1785 (02756, 
02757), 1786 (02759), 1787 (02761, 02763), 1788 (02764, 02765), 
1789 (02767), 1790 (02769, 02770), 1791 (02771), 1792 (02773- 
02775), 1793, 1794 (02777, 02778), 1795 (02779, 02780), 1796, 
1798, 1799 (02784, 02785), 1800 (02786, 02787), 7802 (02790), 
1803, 1806 (02795), 1809 (02800, 02801), 1870. 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 


Qualities, properties or results of product—Continued. Page 

Nutritive__ 1678 (3034), 1750 (02690), 1763 (02719), 1770 (02726), 

1783 (02754), 1785 (02757), 1789 (02766), 1794 (02778), 1802 
(02790), 1805, 1809 (02800). 

Preventive or protective__ 1690 (3057), 1712, 1714 (3099), 1777, 1783 

(02754), 1784, 1785 (02756, 02757), 1790 (02769), 1792 (02774, 

02775), 1794 (02778), 1798, 1800 (02786, 02787), 1809 (02801). 


Productivelws ===) ea ee 1789 (02766), 1805, 1809 (02800) 
Reducing______ 1724 (3116), 1725, 1763 (02719), 1788 (02765), 1803 
Rejuvenating and revitalizing----=-- = ee 1794 (02777) 


Safety__ 1674, 1696, 1711, 1714 (3099), 1734, 1735 (3132, 3133), 1736, 
1737 (3135, 3186), 1738, 1739 (3188, 3139), 1740, 1744 (01589, 
01665), 1745 (01812), 1746 (02112), 1749 (02689), 1753 (02698), 
1758 (02709), 1759 (02711), 1763 (02718), 1765, 1771 (02730), 
1774 (02735), 1777, 1779, 1782 (02751), 1800 (02787), 1802 
(02791), 1806 (02795), 1810, 1811 (02806, 02807), 1812 (02808, 
02809), 1813 (02810-02812). 


Shrinkproofl22 200 Me A _ A ESa Te By Oe Lees 1693 

Water or moisture resistant___ 1669 (3021), 1679, 1683, 1701 (3075) 
Quality of product_______-----_ 1659 (3005), 1700 (3073), 1763 (02719) 
Quantity of products. See ee ee eee 1722 
Registration of trademark ==) _ =a. ese ees 1685 (3047), 1705 (38081) 
“Repossessed” productS2=. 5). 2 e Seks ee Se 1691 (3058) 
Reproduction ses 22== Fs Ves es ee Raa eS en eee ee 1676 (30382) 


Safety of product____ 1674, 1696, 1711, 1714 (3099), 1734, 1735 (3182, 

3133), 1736, 1737 (3185, 3186), 1738, 1739 (3138, 3189), 1740, 

1744 (01589, 01665), 1745 (01812), 1746 (02112), 1749 (02689), 

1753 (02698), 1758 (02709), 1759 (02711), 1763 (02718), 1765, 

1771 (02730), 1774 (02735), 1777, 1779, 1782 (02751), 1800 (02787), 

1802 (02791), 1806 (02795), 1810, 1811 (02806, 02807), 1812 
(02808, 02809), 1813 (02810-02812). 

Scientific or relevant facts______ 1661 (8008), 1670 (8024), 1674, 1695 

* (8063), 1697 (3067), 1699 (8071), 1718 (3108), 1732, 1754 (02699), 

1761 (02714), 1763 (02719), 1765, 1767, 1780 (02747), 1781 

(02748), 1785 (02757), 1791 (02771), 1793, 1794 (02778), 1797. 


Size or weight-or product==_2 22 ss eee ss ens Lees 1745 (01798) 
Source or origin of product— 
IMaleer 2st feet knee 1666 (3017), 1687 (8050), 1700 (3073) 
Place— 
Tn-seneral)) SoTL! Oh ea iy BSE 1687 (3050), 1806 (02794) 
Domestic product being imported____-_-___-__-__-_ 1659 (3005), 
1665 (8015), 1678 (38036), 1750 (02691), 1808 (02799). 
Foreign, rin! géeneralva ees ey ee 1676 (3082), 
1688 (8053), 1701 (8074), 1750 (02691), 1797. | 
Special or’ limited: offerg{ls_ 2201.) WA ee 1754 (02700), | 


756 (02704), 1757 (02707), 1765, 1801, 1808 (02798) 

Success, use or standing of product— 
In generale 1 sUl= NNGs Se Ree oie ate eh 1659 (38005), 
1750 (02692), 1754 (02700), 1762 (02717), 1792 (02773), 1798. 
Dentist 230 SSeS ee ee ee ee ee 1780 (02747) 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 


Success, use or standing of product—Continued. Page 
Government awards or contracts____-________________ 1682 (3041) 
PEL OS Oia aoe ae ae Dae eee a eee 17382 
IDV SIClan Seem 2 wok Lee es he pees Sees Yr 1799 (02785) 
Speciallishtaaes 22 oa 2 ae ho ee io eee: 1796 
Rermscndseconaibions sexes week elt Ao 2k ESR 1657 (2819, 
2822), 1658 (2824, 2825), 1754 (02700), 1797 1807 (02797). 
Testimonials— 
As being sworn to______-_ en ae ae ge mee TE 1754 (02700) 
Tests— 
Tougemern lots) Sealey. RE PRET 1746 (02436), 
1762 (02717), 1763 (02719), 1765, 1786 (02758, 02759). 
American Poultry Association-___________- Ariat Tye 1782 (02750) 
Department -ofAgriculture <=. --- 2 Se 1782 (62750) 
Hoodland Drus, Administrations —22- "= oe. 2 ieee 1799 (02785) 
Ol omgess & ea ee ore ar ee Ma ete con Tal Fea et 1751 (02694) - 
EDV VCs OL. 4 1) ROM CLLR HRs Feeds tee VY Lente Fons “ee OE aia ey oe 1701 (3074) 
Unique natureotproduct——— 3). se 1670 (38024), 


1692 (3061), 1718 (3097), 1714 (3099), 17382, 1749 (02688), 1750 
(02692), 1752 (02696), 1753 (02697), 1756 (02704), 1758 (02709), 
1759 (02710, 02711), 1761 (02714), 1762 (02717), 1765, 1768 
(02722), 1771 (02780), 1772 (02732), 1774 (02785, 02786), 1776 
(02740), 1778 (02744), 1783 (02754), 1785 (02757), 1786 (02758, 
02760), 1787 (02762), 1789 (02766), 7790 (02768), 1791 (02772), 
1795 (02780), 1796, 1798, 1801. 

Value of product____ 1673, 1700 (3073), 1722, 1730 (3126), 1749 (02689) 

Aiding, assisting, or abetting unfair or unlawful act or practice: 
(See also, in general, Unfair methods, etc.) 


Through— 
Causine or instigating misbranding= == 2t_._- 2 1659 (3005) 
Assuming or using misleading trade or corporate name: 
As to— 
Composition of product. a=, 20 a Bnei Sie capa) eae 1726 (3120) 
Connections and arrangements with others— 
Horeie nu SOVELOMOCNG = = ae ane a TL Dee eee 1709 
Dealer being. manufacturer______-_--___ 1705 (38082), 1718 (8107), 1719 
Dealer owning or operating laboratory__---_--_--_-----_ 1748 (02685), 


1760 (02713), 1772 (027382), 1777 
Domestic concern being foreign— 
Ingseneraleee 22s eee ee. Pe See eee 1678 (30386), 1710 (3091) 


Bnehasin sao en tae ee ee re ees Cee eS tale Ore 1709 


MCMC YOLLSCILGr === Sear Ny Seis Se ies te) Ee ess 1729 
IMGivicualM bemetinstitnte 2s Aaeees = We ee ee es 1666 (3017) 
Qualities, properties, or results of product— 
ECONOMIZINeLOL ISA VIN 2 ae e ae OL Sa es 1778 (02744) 
Trade name business being corporation____------_------_- 1762 (02717) 
Claiming or using indorsements or testimonials falsely or misleadingly : 
As being— 


rT Ge ee ne Se soos pb lnals atetoes, 1254 (02700) 
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Claiming or using indorsements or testimonials, etc.—Continued. 


As to or from— Page 
American Medical Association=-==2—) == 1772 (02731) 
Authorities; in,general Sees Sees ae eee eee 1670 (3024) 
Beauty Shope ae Pe ee ee ee 1798 
Bureau.of Standards 22>) 22 22 ee ee 1776 (02739) 
Departimenttot Agriculttire.-==— "2 - noe 1761 (02714), 

1769 (02724), 1770 (02727), 1786 (02760). 

Doctorstor physicians22a2s2— =e eee 1748 (02687), 1795 (02779) 

Drugvistee i ee ee ee ee a Oran 

GoldsmithiHall==s==s== =e == se A ye aie eal ee 1659 (3005) 

Government? in'general222 ==) se ee ee 1670 (3024), 

1681, 1682 (3041), 1699 (3071), 1772 (02732) 

FIStCHerie gaa S AOE. 20 PREY . ae See ee ee ee 1790 (02769) 

Health director 22) 222) i er ere ae eee 1702 

Patent Offices= {=< Lee ees Se eee 1705 (3081) 

Psychiatrists). Se 3 20 ae ee ea fag sete ee 1748 (02687) 

Underwriters? Laboratories. 1749 (02689), 1776 (02739) 

Disparaging or misrepresenting competitors or their products: 
Products— 
As to— 

Composition Se =. tes « het Pee ee 1797, 1802 (02790) 

Nature of manufacture or preparation____-=_---___________ L797 

IPricéss2k ert l so ee - Oe eS 1711, 1745 (01798), 1808 (02798) 
Qualities— 

Cosmetic, toilet and beautifying __________ 1797, 1809 (02801) 

Heonomizine or ssavinee ae aee  eeeeee 1807 (02797) 

IBynGepIChOnge Lees ete ee eee 1680 (3038) 

Medicinal, therapeutic, remedial and healthful________ 1779, 

1809 (02801) 

INUETICLY CS Pe Ete aa ee ee ee 1802 (02790) 

Qualitys See ee A ye here eer Se ae 1745 (01798) 

Furnishing means and instrumentalities of misrepresentation and decep- 
tion: 

Through supplying false and misleading— 

Advertising matters.20=! wee eee ee 1666 (3017), 1676 (3031) 

Certificates! 22. £4 Ie ed ea eee area 1666 (3017) 

Nags brandsvandslabels2222-e ==. 22= 1689 (8054), 1710 (8092), 1729 
Misbranding or mislabeling: 

As to— : 

Composition of product____-____ 1664 (3013), 1685 (8047), 1687 (3051), 
1693, 1719, 1721, 1722, 1723 (3118), 1726 (3120), 1730 (3126), 1731. 

By depictlons: 2252 es Se ere Sees 1664 (3013), 1731 
Doctor’s design or supervision of produet__-_-_____--_______ 1700 (8072), 
1702, 1703, (3077), 1706 (8084), 1715 (3109). 

Domestic product beimgyimportedassses ss = sean ee 1659 (3005), 


1665 (8015), 1710 (8091). 
History of product— 


Doctor’s design’ or: supervisions—! =) S22 eer a ae 1700 (3072), 
1702, 1703 (8077), 1706 (3084), 1715 (8100). 
Foreincdesion == 2 se Se ea ers we eer eee eee re ee 1710 (3091) 


Identityotsproduct2=22.—==—= == ee 1700 (8073), 1722 
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Misbranding or mislabeling—Continued. 
As to—Continued. 
Indorsements or approval— 


Page 

Goldsmiithwhall aaa ox Sas oe te PAU eel Deli 1659 (3005) 
awecompliance sae eee ee oe ee ee en 1663 (3011) 
Nature of manufacture or preparation of product________ 1663 (38011), 


1700 (3072), 1702, 1703 (8077), 1706 (38084), 1715 (3100), 
1726 (3120). 


Old, secondhand or used produce being new___-___-__.-_________ 1660, 
1663 (3010, 8011), 1664 (3012), 1698 (3068). 
LEAS te ae a, ce 1663 (3010), 1664 eer 1684, 1689 (3054) 
Qualities, properties or results of product— 
ANSCPU Cs -OTr=PerMICi Galas 22 25 we 1778 (027438) 
Cosmetic, toilet and beautifying__-____ 1676 (3031), 1778 (02743) 
Functional effectiveness, operation and scope, in general____ 1803 
Medicinal, therapeutic, remedial and healthful_______ 1700 (8072), 
1702, 1703 (8077), 1706 (8084), 1715 (3100), 1778 (02743). 
Waterzonemoistine resistant. = eee ee oe 1701 (3075) 
Oushitvsotgnroguch=-—— ares = = ae ASR ry eee 1659 (3005) 


PCCISETA CON LOt mi: TACT ae ls oe ee ee Se ees ee ey eR es 1685 (3047) 
Source or origin of produet— 


Maker— ‘ 
Iinyeenerallec2 2. a2 = Seen eee ee eet eae 1700 (3073) 
TOKE 1. He = Sah Sache, oil Oe er ee Yee 1710 (3091) 
‘Place— 
Domestic product peing imported____ 1659 (3005), 1665 (3015) 
Roreienmings genera sss a ass Se eet 1710 (38091) 
PUCCESS Se Or Standingsof product=22 2 = == ee eee 1659 (38005) 
Misrepresenting business status, advantages or connections: 
As to— 
Connections and arrangements with others— 
TNE SONG alle aoe eee = ee ee eee 1666 (3017) 
GivileServices Commissions sss =). re yee Set 1673, 1681 
DIiStrMibucoOr for wamed! concerns 222-2 =a a eee eee 1687 (8050) 
Honeign: covennment | S- = set ee ee eS eee 1709 
Dealer being— 
Manntachurer 22522 > Sse) 2 Soe ot es ee 1688 (30538), 
1693, 1701 (3074), 1705 (8082), 1717, 1718 (3107), 1719, 1729, 
1730 (3125), 1746 (02436), 1765, 1772 (02731). 
Producer -2ss==s22-ee2= Se eae he Se eee 1756 (02703) 
Dealer owning or operating laboratory_----------- 1666 (3017), 1748 
(02685), 1750 (02690), 1760 (02713), 1772 (02732), 1777, 1811 
(02803). 
Domestic concern being foreign— 
108), CRETE ea oe Sree 1678 (3036), 1710 (3091) 
Purchasing agent-___-----------------------~------------- 1709 
Exclusive right or license_-___------~----------~---------------- 1796 
Government— 
Connection— 
CindliService-Commission=2- 2 =—= = = ==_ = = = 1673, 1681 


SiipelwislOne==s. = sae so see aa -------- 1699 (3071) 
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Misrepresenting business status, advantages or connections—Continued. 


As to—Continued. Page 
History of business.__ = 2-52 == ee eee 1674 
Individual being institutes -2--= = == ee 1666 (3017) 
Manufacturer being— 

Hand workers ~¢= s22se:f2 ets eee se esse Sa ee 1668 (3019) 

Makertor ally producteidealtyim=—sees= = eee ee ee 1803 
Personnel or staff— 

In-genieral__< 224 2: 434,452 had tee ee Re eae 1673, 1769 (02725) 

Operattorsjo£ health climicss2=22-— <= See 1666 (3017) 
Place of business— 

By. epi ceri gs esr er eh te gt peg we ge ee 1665 (3014) 
Purchasing methods! )- sa. - eee poet mined OEE aS 1722 
Resources for customer assistance-——* ——-2—— == __ == 1760 (02712) 
Seller being— 

Hmployerss2= 2 a 1749 (02688), 1752 (02696), 1791 (02772) 

Organiza tionh. 34322. hee tS ee Eee 1753 (02697) 
STZ 8 0 te a ee ee ee OS ES See 1741 
SuUCCeSS OP SLONGIN 2.2 a ee sea ee ee ee 1674 
Thine, in. DUSIN CSS Se ee ee eee ee 1674 
Trade name business being corporation_________________ 1762 (02717) 
Unique advantases222= -— = ae ee ee 1673, 1681, 1787 (02762) 
Upholsterers being. imanutactuners 2-22 === a) eee eee 17380 (3125) 

Misrepresenting orally by self or representatives: 

As to— 


Business status, advantages or connections— 
Connections and arrangements with others— 


In-general). 2-2. Se eee 1666 (3017) 

Civil ServicelCommissi0n sage ese ee eee 1673 
Government connection— 

Civil, ServiceaGommission=eaoue ae Se eee 1673 
Personneliorsstaff 2.2 eee sea no eee ee ee 1673 
Unique matorevorsadvantiag esse esse me eee Sees eee ee ee 1673 

Government— 
Conmectlon Or SpONSOLS He see = eee eee ee nen pe 1673 
Jobs and .employmento— ==.) 2 ne 1673 
JOOS ANd semployment so. —— se ee eee tn er 1673 
Natureror- product ior ‘service =oe2 7. eee s yee | eee eee 1673 
Opportunities\in product! om services see ee eee 1673 
VPN COS Eh fae at oa ee ee A ee 1691 (8058) 
Qualities, properties or results of product— 
Educational and} intormative: somes. v= sae ee eee 1673 
Medicinal, therapeutic, remedial, and healthful______ 1666 (8017) 
fRepossessed.”. producti. 2 = ste eee ee ee 1691 (8058) 
Source or origin of product— 
Maker. 22 a8 oe Se So se ee ee ee 1666 (3017) 
Value of “producti 28 25 ice 2S eee cape Oe ie ae ee Lee 1673 
Misrepresenting prices (see also, Offering deceptive, etc.) : 
As to— 
Comparatives =a 5 ee ee eee 1680 (80388), 1711 


WO Ver Ages x 225 Na ee ee ee ee ee 1754 (02700) 


INDEX 1963 
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Misrepresenting prices (see also, Offering deceptive, etc.)—Continued. 
As to—Continued. Page 
Exaggerated fictitious being regular___________§_-_-§ 1668 (3010). 
1664 (38012), 1666 (3017), 1672, 1680 (3039), 1682 (3043), 1684, 
1689 (3054), 1700 (3073), 1722, 1728 (3123), 1729, 1730 (3126), 
1733, 1757 (02705), 1808 (022798). 


CS Se eee eee ee ee ae ee 1680 (8039) 
Nature as— 
Honmeni yah oherss =. se 22 os ee ae ewes __-- 1806 (02794) 
“Repossessed” or sacrifice balance-__-___-__L________ 1691 (8058) 
NoncuItent=orsopsoleteLne!— <4 - Seta 1808 (02798) 
Recularcbeine Sspecialereduced]=—2 22 2 oe 1680 (3039) 


Misrepresenting product: (See, in general, Unfair methods etc., and, through 
failure to disclose, as to composition, etec., neglecting, ete. 
Neglecting, unfairly or deceptively, to make material disclosure: 
As to— 
Compomtiony of product — 3. - <2 ee ee 1667, 
1668 (3019), 1669 (3022), 1671 (3026), 1685 (8047), 1686, 1693, 1719, 
1720, 1721, 1723 (8113), 1726 (8120), 17380 (3126), 1755 (02702). 
Old, secondhand or used product being new______--__ 1160, 1661 (3007), 
1662, 1668 (8010, 3011), 1664 (3012), 1691 (8059), 1698 (8068) 
Qualities, properties or results of product—— 
PP TOCUCEL Vere s See eens Vig nt as ee hap Seo ee en Sore at 1712 
SUG OOOO NC ree eee ee a er Sea eens eee ee eee oe ee 1674, 
1696, 1711, 1784, 1735 (8132, 3183), 1736, 1737 (3185, 3136)),, 1738, 
1789 (3188, 3139), 1740, 1744 (01589), 7745 (01812), 7746 (02112), 
1759 (02711), 1765, 1777, 1779, 1782 (02751), 1800 (02787), 1802 
(02791), 1806 (02795), 1810, 1811 (02806, 02807), 1812 (02808, 
02809), 1813 (02810-02812). 
Offering deceptive inducements to purchase (See also, Misrepresenting 
prices, and, in general, Unfair methods, etc.) : 
Through representing or offering, falsely or misleadingly— 


MAEMINeS Orepronts=se=- es es eee 1760 (02712), 1768 (02723) 
Free— 
Product OL yService.. = ee OE Ue See 1797 
Samples— 


Price of which included in charge otherwise demanded__ 1657 
(2819, 2822), 1658 (2824, 2825) 


VEAL COS ee ee eee eed coe ene 2 Dit CENSOR es ee Wale alee 
1745 (01798), 1751 (02694), 1753 (02697), 1770 (02726), 1801. 

NODSEAnO eM Oy Mena =e ae eeeemniere LE Ee eS 1673, 
1749 (02688), 1752 (02696), 1791 (02772). 

Bite limenservice. certincatess=s==s)—e ===" e see ee se 1729 
BIVENOSSCSSeUcepro dC === aaa sae a= == nena seer one See 1691 (8058) 
SPecialMOrmlimMiedsOlers===see= = saan ee ee 1754 (02700), 


1756 (02704), 1757 (02707), 1765, 1801, 1808 (02798). 
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Offering deceptive inducements to purchase (See also, Misrepresenting 
prices, and, in general, Unfair methods, etc.)—Continued. 
Through representing or offering, falsely or misleadingly—Continued. 


Terms and conditions— Page 
Additionalitees: required: 22212") Sule a ene ae 1754 (02700) 
Costenecessary a. ea ee a re 1807 (02797) 
Free— 

Product: 0r Service. 222-22 ee eee 1797 
Samples— 
Price of which included in charge otherwise de- 
Mende Oke ee ae 1657 (2819, 2822), 1658 (2824, 2825) 
Simulating : 
Trade name of— 

Competitive progiuicis sess se es eee ee ee ee ee 1722 

Well known— 

COM COLT ee ee eee 1729 
BR ODUCtH Seen se ee ee ee 1729 


Unfair methods of competition, etc., condemned in this volume. See— 
Advertising false or misleadingly. 
Aiding, assisting or abetting unfair or unlawful act or practice. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or misleadingly. 
Disparaging or misrepresenting competitors or their products. 


Furnishing means and instrumentalities of misrepresentation and 
deception. 

Misbranding or mislabeling. 

Misrepresenting business status, advantages or connections. 

Misrepresenting orally by self or representatives. 

Misrepresenting prices. 


Neglecting, unfairly or deceptively, to make material disclosure. 
Offering deceptive inducements to purchase. 
Simulating. 
Using misleading product name or title. 
Using misleading product name or title: 


As to— 
Composition_____--__ 1661 (8008), 1671 (8026), 1688, 1685 (3047), 1686, 
1698, 1719, 1722, 1726 (8120), 1755 (02702), 1775, 1807 (02796). 
Doctor’s design or supervision______________ 1697 (8066), 1700 (3072), 
1702, 1703 (8077), 1706 (3084), 1715 (3100), 1795 (02779). 
Domestic productibeine imported 3s ee ee 1750 (02691) 
History— 
Tis Pen Cia ll: €— ee Se ee = ode ae Ee Se eee 1774 (02735) 
By depictionsae ceo soe ee ee eee 1774 (02735) 
Doctor’s.desion or supervision a. eee eee eee oe 1697 (3066), 
1700 (3072), 1702, 1703 (3077), 1706 (38084), 1715 (8100), 1795 
(02779). 
Tdenitity e542 ee ee 1722 
Nature of— 
Manufacture or preparations = essa ee eee 1697 (3066), 
1700 (8072), 1702, 1703 (8077), 1706 (3084), 1715 (3100). 
ProduCt: Ox SEL VCC eee ce See 1668 (3020), 


1676 (8032), 1677, 1755 (02701), 1768 (02727), 1807 (02796). 
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Using misleading product name or title—Continued. 
As to—Continued. : 


Qualities, properties or results— Page 
INN SSOVE We ae nies bil 1778 (02743) 
Cleansing LOLs PUGIEyIN oa. eee ee Le ee 1794 (02777) - 
Cosmetiemtollet and=beautitying_ = 2 1772 (02731), 

I778 (02743), 1787 (02761), 1798, 1803. 

ICON OMNIA lee Salil eee eee ee ee 1778 (02744) 
Functional effectiveness, operation and scope, in general____ 1787 
(02763), 1797, 1802 (02789), 1803. 

Insectieidal,, yvermicidal or related=2 == —- = 1751 (02694) 
Medicinal, therapeutic, remedial and healthful________ 1678 (3085), 


1699 (3071), 1700 (3072), 1702, 1703 (3077), 1706 (3084), 1715 
(3100), 1722, 1761 (02715), 1778 (02743), 1787 (02761), 1792 
(02775), 1794 (02778), 1796, 1798. 


FRCCUCHI Cee aa ae See So ee See et 1724 (3116), 1725 

Rejuvenating or revitalizing 22-9 ee 1794 (02777) 

Pye yee ee en ee ee i ee ee __ 1700 (3073) 
Source or origin— 

ISD Tse es ie en Bie Se A ete re eo ag ee 1729 

Place— 

RoLeionpe Me cen erales =) ee ee ee 1676 (3032), 

1688, (3053), 1701 (8074), 1750 (02691) 

"sy 0 et eee eee ee ee 2: Ee ee 1701 (3074) 
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